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2  MODES   OF   REDRESS.  [§§  1064,  1065. 

I.  AMICABLE. 
1.  Negotiation. 

§  1064. 

The  ordinary  mode  of  obtaining  international  redress  is  by  diplo- 
matic negotiation.  There  is  nothing  that  so  much  conduces  to  the 
adjustment  of  differences  as  a  full  and  frank  discussion  of  them. 
Usually,  negotiations  are  conducted  by  the  regular  official  representa- 
tives of  the  governments  concerned.  Where,  however,  the  exigencies 
or  magnitude  of  the  controversy  appear  to  render  it  expedient, 
special  or  additional  representatives,  official  or  unofficial,  are  em- 
ployed; and,  where  the  occasion  requires  it,  formal  international 
conferences  are  held.  Of  such  conferences  the  history  of  diplomacy 
affords  many  examples. 

Where  negotiation  fails,  the  parties  may  try  the  good  offices  or 
mediation  of  a  friendly  power,  or  may  resort  to  arbitration. 

"  When  a  dispute  as  to  territorial  limits  arises  between  two  nations, 
the  ordinary  course  is  to  leave  the  territory  claimed  by  them  respec- 
tively in  the  same  condition  (or  as  nearly  so  as  possible)  in  which  it 
was  when  the  difficulty  first  occurred,  until  an  amicable  arrangement 
can  be  made  in  regard  to  conflicting  pretensions  to  it.  It  has  not  been 
the  intention  of  the  United  States  to  deviate  from  this  course,  nor  has 
any  notice  been  given  by  Mexico  that  she  proposed  to  assume  juris- 
diction over  it,  or  change  the  possession  as  it  was  held  at  the  conclu- 
sion of  the  treaty  of  peace  and  limits  between  the  two  Republics/' 

Mr.  Marcy.  Sec.  of  State,  to  Mr.  Conkliiig,  miu.  to  Mexico,  May  18,  1853, 
MS.  Inst.  Mex.  XVI.  37r». 

2.  Good  Offices  and  Mediation. 

(1)  to  adjust  differences. 

§1065. 

"  There  is  a  distinction  botwcH?ii  the  case  of  (/ood  offices  and  of 
mediator.  Tlic  demand  of  good  offices  or  their  acceptance  does  not 
confer  the  right  of  mediator.  (Kliiber,  Droit  des  Gens  Moderne  de 
FEurope,  Part  II.  tit.  2,  §  1,  ch.  2,  §  IGO.)  The  offer  of  Russia  to 
mediate  between  the  United  States  and  Great  Britain,  in  the  war  of 
1812,  was  at  once  accepted  by  the  former;  and  in  order  to  avoid  delays 
incident  to  the  distance  of  the  parties,  plenijjotentiaries  were  com- 
missioned to  conclude  a  treaty  of  j)eace  with  persons  clothed  with 
like  power  on  the  part  of  Great  Britain.  (Wait's  State  Papers,  Vol. 
IX.  p.  223;  President  Madison's  message,  May  25,  1813.)     The  re- 
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fusal  of  Great  Britain,  at  that  time  in  the  closest,  alliance  with  Rus- 
tda,  can  only  be  accounted  for  by  the  supposed  accordance  l)etween 
the  I'nitetl  States  and  Russia  in  questions  of  maritime  law.  Sir 
James  Mackintosh  considered  the  rejection  of  the  proffered  media- 
tion, whereby  hostilities  were  unnecessarily  prolonged,  the  less  justifi- 
able,  as  *  a  mediator  is  a  common  friend,  who  counsels  both  parties 
with  a  weight  proportioned  to  their  belief  in  his  integrity  and  their 
respect  for  his  power.  But  he  is  not  an  arbitrator,  to  whose  decisions 
they  submit  their  differences,  and  whose  award  is  binding  on  them.' 
(Hansard  s  Parliamentary  Debates,  Vol.  XXX.  526,  April  11, 1815.)" 

Lawrence's  Wheaton  (1863).  405. 

As  to  Russia's  offer  of  mediation  in  the  war  of  1812,  see  Am.  State  Papers, 
For.  Rel.  111.  (S23. 

**  The  phrase  *  good  offices '  being  somewhat  elastic,  it  may  be  well 
to  confine  its  use  to  the  two  contingencies  in  respect  to  which  this 
Department  is  careful  to  limit  its  employment.  In  its  first  sense,  it 
corresponds  to  the  French  term  offieieux^  or  the  Spanish  oficiosoy  and 
means  the  unofficial  advocacy  of  interests  which  the  agent  may  prop- 
erly represent,  but  which  it  may  not  be  convenient  to  present  and 
discuss  on  a  full  diplomatic  footing.  In  its  second  sense,  it  is  allied 
to  arbitral  intermediation  as  an  impartial  adviser  of  both  parties, 
and  not  only  implies  but  requires  the  assent  of  both  parties  and 
oftenen  a  spontaneous  invitation  from  each.  Neither  of  these  mean- 
ings may  be  attached  to  the  service  which  the  Colombian  minister 
desires  voii  to  render.'^ 

.Mr.  Hay.  Set-,  of  State,  to  Mr.  McNally.  No.  235,  March  IG.  1900,  MS.  Inst 
Out.  Am.  XXI.  Wo. 

**On  the  part  of  Franw  the  merliation  [that  of  Great  Britain  in 
lS:y>,  as  to  the  non-pcTformanct*  of  the  F'rench  spoliation  treaty]  had 
liet-n  publicly  actvpted  before  the  offer  of  it  could  be  received  here. 
WTiilst  each  of  the  two  (ioveriiments  has  thus  discovered  a  just 
r^licitude  to  resort  to  all  honorable  means  of  adjusting  amicably  the 
conln>versy  bc^tween  them,  it  is  a  matter  of  congratulation  that  the 
me<iiation  has  been  rendennl  unneces.sarv.  Under  such  circumstances 
the  anticipation  may  Ix':  confidently  indulged  that  the  disagreement 
ln-tween  the  United  States  and  Fnince  will  not  have  prcxluced  more 
than  a  temporarj'  estrangement.  .  .  .  Of  the  elevate<l  and  dis- 
interesttnl  part  the  (iovenihient  of  (m^at  Britain  has  acted,  and  was 
prefmrecl  to  act,  I  have  already  had  occasion  to  express  my  high 
senj*.** 

PrpKliiont  Jackson.  moK8a^  <»f  February  ITJ.  lHiM\,  Ui(*hardson*H  Mt^sHaj^'s, 
III.  21(1 

Aj«  to  the  dispute  lietweon  the  T'nitoil  Statw  an<l  Franiv,  to  whl^'h  Presi- 
dent Jackson  referred,  sei^  Infra,  f  liM)6. 
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"  It  has  never  been  the  purpose  of  the  Government  of  the  United 
States  to  interpose,  directly  or  indirectly,  in  the  affairs  of  the  states  of 
Central  America,  with  a  view  to  settle  the  controversies  between  them 
by  any  influence  whatsoever  exercised  by  this  Government,  without 
their  request  or  free  consent.  The  mediation  and  friendly  offices  of 
this  Government  have  been  solicited,  and  this  request  has  been  com- 
plied with  and  nothing  more.  Not  a  step  has  been  taken  to  coerce 
either  of  those  Governments  into  any  measure  not  satisfactory  to 
itself.  These  Republics  are  small,  and  in  a  great  degree  powerless, 
but  we  respect  the  national  character  and  independence  of  each.  And 
although  it  is  to  be  deeply  regretted  that,  for  national  purposes,  they 
are  not  united  in  some  form  of  confederacy,  yet,  whilst  things  remain 
as  they  now  are,  we  are  to  treat  with  each  of  them  as  a  separate  and 
independent  state." 

Mr.  Webster,  Seo.  of  State,  to  the  President,  Aug.  12,  1852,  MS.  Report 
Book  VI.  447. 

With  reference  to  the  action  of  the  American  minister  in  Bolivia 
in  tendering  to  the  Bolivian  Government  the  good  offices  of  the 
United  States  for  the  renewal  of  friendly  relations  between  Bolivia 
and  Great  Britain,  Mr.  Seward  expressed  the  opinion  that  the 
American  minister  was  "rather  premature"  in  making  the  offer. 
If  the  Bolivian  Government,  said  Mr.  Seward,  desired  the  mediation 
of  the  United  States,  its  wish  should  have  been  referred  to  Washing- 
ton and  not  accepted  at  once  without  instructions.  "  The  office  of  a 
mediator  is  an  important  one.  Its  duties  can  not  be  discharged 
satisfactorily  to  the  mediator  himself  or  to  the  parties  to  the  contro- 
versy, without  a  full  knowledge  on  his  part  of  the  origin,  history, 
and  nature  of  the  dispute.  ...  It  would  consequently  be  necessary 
to  furnish  that  information  before  even  the  expediency  of  our  acting 
as  a  mediator  could  properly  be  determined." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Caldwell,  min.  to  Bolivia,  No.  18,  Feb. 
18,  1869,  MS.  Inst  Bolivia,  I.  105. 

"  The  Government  of  the  United  States  feels  a  deep  interest  in  the 
I)ermanent  peace  and  prosperity  of  the  South  American  states  and 
will  not  refuse  to  exercise  such  influence  as  may  be  proper  to  secure 
an  amicable  settlement  of  the  difficulty  which  has  unfortunately 
arisen  among  some  of  those  countries." 

Mr.  Fish,  Seo.  of  State,  to  Mr.  Clapp,  No.  19,  Oct.  23.  1872.  MS.  Inst 
Argentine  Republic,  XVI.  22. 

This  statement  referred  to  an  Intimation  made  by  a  special  envoy  of 
Bolivia  at  Buenos  Ayres,  that.  In  case  he  should  fall  to  obtain  satis- 
factory terms  for  his  country  In  the  difficulty  between  Brazil  and 
the  Argentine  Republic,  which  also  involved  Bolivia  and  Paraguay, 
an  application  would  be  made  for  the  friendly  offices  of  the  United 
States. 
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In  1887,  the  Government  of  Salvador  expressed  to  Mr.  Hall,  the 
minister  of  the  United  States  in  Central  America,  a  wish  that  the  medi- 
ation of  the  United  States  should  be  offered  to  Italy  for  the  settlement 
of  a  claim  against  Salvador  arising  from  the  sale  of  the  Government 
printing  establishment  in  that  country  to  an  Italian  subject.  The 
amount  of  the  claim  was  about  2,000,000  francs.  The  United  States 
replied  that,  without  more  precise  knowledge  of  the  grounds  of  the 
claim,  it  hesitated  to  tender  mediation,  but  subsequently  suggested 
that  the  Salvadorian  Government  should  sustain  its  minister  in 
naming  a  sum  to  settle  the  claim,  and  that,  if  a  reasonable  proposal 
»^hould  lie  rejected  by  the  Italian  Government,  the  good  offices  of  the 
United  States  might  then  be  offered.  Subsequently,  Mr.  Hall's  good 
offices  were  solicited  by  the  diplomatic  representative  of  Italy,  and, 
under  these  circumstances,  he  was  instructed  that,  if  both  parties 
joined  in  requesting  his  impartial  good  offices,  he  might  visit  Salvador 
for  that  purpose.  Mr.  Hall  accordingly  tendered  his  good  offices, 
and,  as  the  result  of  their  exercise,  it  was  agreed  to  settle  the  claim 
for  $270,000  payable  in  instalments. 

For.  Rel.  1888,  I.  T7,  78,  107,  120. 

With  reference  to  an  inquiry  as  to  what  action  the  President  would 
take  in  case  he  should  be  requested  to  act  as  mediator  Ix^tween  Great 
Britain  and  the  Congo  State  in  a  controversy  as  to  certain  territorial 
rights  in  Africa,  the  Department  of  State  said : 

^The  readiness  with  which  the  Executive  of  this  government  has 
rpsjionded  in  the  past  to  invitations  to  exert  friendly  offiws  towjinl 
the  c*c>m|)osition  of  questions  at  issue  lx»tween  fortMgn  countries  with 
which  the  Unite<l  States  maintain  relations  of  amitv  is  in  itsc^lf  an 
earnest  of  the  cordial  spirit  in  which  such  overtun»s  are  likely  to  l^'^ 
welcfmiwl,  when  atldri*ssed  to  the  President  by  the  parties  to  the  dis- 
agnH»nient.  I  may,  however,  assume  that  the  President  would  ft»<»l 
a  natural  delicacy  in  making  any  statement  of  readiness  to  so  art,  in 
advance  of  his  offices  l)eing  solicited  by  the  c<mcurrent  acticm  of  th»- 
two  g«>venmients  concerned.  .  .  .  On  s<»veral  im|M)rtant  (K'casions, 
«4»nie  of  them  quite  recent,  the  President  has  al^stained  from  any  indi- 
cation in  advance,  to  either  party,  of  what  nveption  l)e  might  ulti- 
mately give  to  a  joint  request  for  his  friendly  concourse'  as  a  mediator 
or  aHutrator.  Regarding,  for  my  own  part,  such  an  attitude  of 
n^<'rv4*  as  com|M>rting  with  the  principle  of  resort  to  amicable  and 
ini|)artial  mediation,  and  having  in  mind,  mon'over,  the  circumstance^ 
that  the  President's  electoral  term  will  expin*  <m  the  4th  of  March 
next,  thus  rendering  it  improbable  that  the  suggested  trust  (m>uI(I  Iv 
perMmally  accepted  and  discharged  by  the  prt>sent  incumbent  of  that 
higli  office,  I  have  thought  it  proper  to  refrain  from  taking  Mr.  Ilarri- 
i*s  direction  in  the  premises." 

Mr.  Foster,  Rec.  of  State,  to  Mr.  TerreU,  min.  to  Helgiuni,  No.  2Cii>.  Nov. 
23,  1802,  MS.  Inst  Belgium,  111.  117. 
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(2)    TO  AVEBT   HOSTILITIES. 

§   1066. 

"  The  United  States  stand  as  the  great  American  power,  to  which, 
as  their  natural  ally  and  friend,  they  [the  South  America  nations] 
will  always  be  disposed  first  to  look  for  mediation  and  assistance  in 
the  event  of  any  collision  l^tween  them  and  any  European  nation. 
As  such  we  may  often  kindly  mediate  in  their  behalf  without  entan- 
gling ourselves  in  foreign  wars  or  unnecessary  controversies.  When- 
ever the  faith  of  our  treaties  with  any  of  them  shall  require  our 
interference,  we.  must  necessarily  interpose." 

President  Taylor,  annual  uiessag^c,  Dec   4,  1849,  Hlehardson*s  Messages, 

V.  14. 
**  England  again  offered  mediation  l»etween  the  United  States  and  Mexico 

in  1847,  but  the  offer  was  not  accepted  by  either  party."     (Dana's 

Wheaton.  S  73,  note  40.) 
President  J.  Q.  Adams,  message  of  May  21,  1828,  giving  correspondence 

in  relation  to  efforts  to  mediate  between  Spain  and  the  Spanish 

American  states,  is  given  in  Am.  State  Papers,  For.  Rel.  VI.  1006. 

"  The  President  has  observed  with  deep  solicitude  the  existence  of 
feelings  of  alienation  l)etwoen  the  republics  of  Ecuador  and  Peru. 
The  United  States  have  neither  a  right  nor  a  disposition  to  question 
the  merits  of  any  controversie>i  which  have  arisen  l)etween  those 
states,  with  both  of  which  we  desire  to  cultivate  the  most  amicable 
relations,  while  we  would,  if  possible,  contribute  to  the  prosperity 
and  advancement  of  both.  The  United  States  feel  very  sensibly  that 
internal  differences,  like  those  which  are  now  affecting  themselves, 
as  well  as  differences  between  independent  republics  on  this  conti- 
nent, have  a  manifest  tendency  to  injure  the  common  interest  of  all 
the  American  republics.  Animated  by  the.se  views,  the  President 
desires  that  you  will  seek  an  early  opportunity  to  exi)ress  them  to 
the  Government  of  Ecuador.  While  fully  admitting  the  right  of  the 
Government  to  pursue  its  own  counsels,  you  will  express  a  hope  on 
the  part  of  this  Government  that  its  difficulties  with  Peru  may  admit 
of  peaceful  solution  by  arbitration  or  otherwise.  You  will  not  tender 
mediation  on  the  part  of  the  President. 

"  It  is  not  consistent  with  his  views  of  propriety  and  policy  to 
assume  such  an  office.  But  if  his  good  offices  should  be  desired  by 
both  parties,  he  would  use  his  best  efforts  in  the  recommendation  of  a 
mediator  who  would  do  justice  to  the  two  republics."' 

Mr.  Sewanl,  So<*.  of  State,  to  Mr.  Hassaurel?,  min.  to  Ecuador,  No.  6, 
Nov.  20,  1861.  MS.  Inst.  E<?uaclor.  1.  100. 

The  action  of  the  German  admiral  in  1884  in  raising  the  imperial 
flag  at  Yap,  in  the  Caroline  Islands  as  a  sign  of  occupation,  caused 
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in  Spain  an  outbreak  of  popular  violence,  which  was  marked  by 
attacks  on  the  German  embassy  and  the  German  consulate  at  Mad- 
lid.  In  order  to  avert  hostilities  between  the  two  countries  Prince 
Bismarck  proposed  the  submission  of  the  matter  to  the  mediation  of 
the  Pope.  This  proposal  the  Spanisli  Government  accepted,  and  on 
October  22, 1885,  the  Pope,  as  mediator,  presented  to  the  two  govern- 
ments certain  propositions  by  which  the  sovereignty  of  Spain  over 
the  Caroline  and  Pelew  islands  was  confirmed,  but  by  which  Ger- 
many acquired  exceptional  commercial  rights,  together  with  the 
riglit  to  establish  a  naval  station  and  a  coal  depot  in  the  islands. 
His  Holiness  advised  that  his  propositions  should  be  embodied  b}' 
(temiany  and  Spain  in  a  protocol,  which  should  follow  the  form  of 
that  concluded  at  Madrid  on  March  7,  1885,  between  Germany,  Great 
Britain,  and  Spnin  in  relation  to  the  Sulu  archipelago.  Such  a  pro- 
tocol was  signed  at  Rome  December  17,  1885,  by  the  German  and 
Spanish  ambassadors. 

ri»r.  Rel.  1886,  77a 

Moore,  Int  Arbitrations,  V.  5043-^X)4a 

See,  ulw).  Kupra,  S  8$). 

Tlie  Guatemalan  minister  at  Washington  having  expressed  a  desire 
fur  the  friendly  offices  and  moral  influence  of  tlie  United  States  to 
prevent  a  '*  war  for  conquest "  by  Mexico,  the  American  minister  at 
Mexico  was  instructed  to  "  tender  good  offices  in  favor  of  peace  with 
honor  !M*tween  Anjerican  republics,  and  deprecate  unnecessary  war." 

Mr.  Biiynnl.  S^n*.  of  State,  to  Mr.  Morgan,  tel.,  April  11,  1H85,  MS.  Inst. 
Mexlc-o,  XXI.  2<50. 

-  For  some  years  past  a  growing  disposition  has  l)een  manifested  by 
(vrlain  states  of  (Vntral  and  South  America  to  refer  disputes  affect- 
ing grave  (|iiesti(ms  of  international  relationship  and  lK)un(hiries  to 
ariiitnition  rather  than  to  the  sword.  It  has  lx»en,  on  S4»veral  such 
iwf-asions,  a  source  of  profound  satisfaction  to  th(»  (lovernment  of  the 
I'nit#*<l  States  to  see  that  this  country  is,  in  a  large  iiieasuiv,  l(M>ked 
tfli  by  all  the  American  ]H)wers  as  their  friend  and  mediator.  The 
juM  and  impartial  counsel  of  the  Pn^ident  in  such  cases  has  never 
liHcn  withheld.  an<l  his  efforts  have  lM»en  n»warde<l  bv  the  pn»vention 
of  •<jiiigiiinary  strife  or  angry  contentions  between  iH.»opIes  ..li)ni  we 
rfganl  as  brethren.'' 

Mr.    Itlniiie.    StH\   of   State,   to   Mr.    Morf^aii.    Nov.     :j».    iSsi,    Afs.    Inst. 
Mexini.  XX.  37a. 

Art.  I.  of  the  treatv  Ix'twwn  the  Unitet'  States  and  Corea,  of  Mav 
±i,  I'^^'J,  provides  that  '*  if  other  i>owers  deal  unjustly  or  oppressively 
with  either  Government,  the  other  will  exert  their  good  offices,  on 

H.  Doc.  551— vol  7 * 
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being  informed  of  the  case,  to  bring  about  an  amicable  arrangement, 
thus  showing  their  friendly  feelings."  In  June,  1894,  the  Corean 
minister  at  Washington,  under  instructions  of  his  government,  rep- 
resented that  its  independence  was  seriously  menaced  by  the  action  of 
China  and  Japan,  and  invoked  the  interposition  of  the  United  States. 
The  United  States  tendered  its  good  offices,  but  the  precipitation  of 
hostilities  between  China  and  Japan  defeated  this  purpose. 

Mr.  Gresham,  Sec.  of  State,  to  Mr.  Bayard,  anibass.  to  England,  No.  28, 
July  20,  1894.  For.  Rel.  1804,  App.  I.  36 ;  President  Cleveland,  annual 
message,  Dec.  3,  1894. 

July  9,  1894,  Mr.  Gresbam  telegraphed  to  Mr.  Sill,  American  mln.  at 
Seoul,  that  the  United  States  could  not  Intervene  forcibly.  (For.  Rel. 
1894,  App.  I.  31.) 

Oct.  12,  1894,  Mr.  Gresbam  wrote  to  a  Mr.  Goschen,  British  charge,  that 
while  the  President  earnestly  desired  **  that  China  and  Japan  shall 
speedily  agree  upon  terras  of  i)eace  alike  honorable  to  both,  and  not 
humiliating  to  Korea,  he  can  not  Join  England,  Germany,  Russia,  and 
France  In  an  Intervention,  as  requested.''  (For.  Rel.  1894,  App. 
I.  70.) 

(3)   TO  END  WAR. 
§     1067. 

In  1838,  the  Government  of  the  United  States  instructed  its  min- 
ister at  Paris  to  acquaint  the  French  Government  with  the  readiness 
of  the  President  to  afford  his  assistance  in  any  form  in  which  it  might 
appear  likely  to  prove  Iwneficial  for  the  purpose  of  bringing  an  end 
to  the  controversy  then  existing  between  France  and  Mexico.  The 
President,  it  was  stated,  would  feel  no  delicacy  in  tendering  his  good 
offices  for  that  purpose,  if  he  were  not  precluded  from  the  adoption 
of  any  specific  steps  by  a  report  that  the  British  Government  had 
offered  its  mediation. 

Mr.  Vail,  Act.  Sw.  of  State,  to  Mr.  Cass,  mln.  to  France,  No.  30,  Oct 

liO,  18:38,  MS.  Inst.  France,  XIV.  249. 
A  similar  communication   was  addressed  to  the  American   minister  In 

London.     (Ibid.) 

"  Our  minister  to  China,  in  obedience  to  his  instructions,  has  re- 
mained perfectly  neutral  in  the  war  between  Great  Britain  and  France 
and  the  Chinese  Jimpire,  although,  in  conjunction  with  the  Russian 
minister,  he  was  ever  ready  and  willing,  had  the  opportunity  offered, 
to  employ  his  good  offices  in  restoring  peace  between  the  parties.  It 
is  but  an  act  of  simple  justice,  both  to  our  present  minister  and  his 
predecessor,  to  state  that  they  have  proved  fully  equal  to  the  delicate, 
trying,  and  responsible  positions  in  which  they  have  on  different  occa- 
sions been  placed." 

President  Ru<>lianan,  annual  message,  Dec.  3,  18G0,  Richardson's  Messages, 
V.  643, 
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June  15,  1861,  Lord  Lyons,  British  minister,  and  M.  Mercier, 
French  minister  at  Washington,  called  on  Mr.  Seward,  and  proposed 
each  to  read  an  instruction  which  he  had  received  from  his  Govern- 
ment and  to  leave  a  copy  of  it,  if  desired.  Mr.  Seward,  before  con- 
senting that  the  papers  should  be  officially  communicated  to  him, 
inquired  as  to  their  contents,  and,  after  inspecting  them,  he  ^^  declined 
to  hear  them  read,  or  to  receive  official  notice  of  them."  "  The  British 
Government  while  declining,  out  of  regard  to  our  natural  sensibility, 
to  propose  mediation  for  the  settlement  of  the  differences  which  now 
unhappily  divide  the  American  people,  have  nevertheless  expressed, 
in  a  very  proper  manner,  their  willingness  to  undertake  the  kindly 
duty  of  mediation,  if  we  should  desire  it.  The  President  expects  you 
to  say  on  this  point  to  the  British  Government,  that  we  appreciate 
thLs  generous  and  friendly  demonstration ;  but  that  we  can  not  solicit 
or  accept  mediation  from  any,  even  the  mosi  friendly  quarter." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Adams,  mln.  to  Kngland,  No.  21,  June 

19,  1861.  Dip.  Cor.  1861,  00,  92. 
See  mipra,  I  911 ;  S.  Ex.  Doc.  38,  37  Cong.  3  sess. ;  55  Br.  &  For.  State 

Papers  (1864-1865)  ;  3  Pbniimore  Int.  Law  (3d  ed.),  11. 

In  the  war  between  Spain  and  the  republics  on  the  west  coast  of 
South  America  in  1865-66,  the  United  States  "  seeks  the  friendship 
of  neither  at  the  cost  of  unfairness  or  concealment  in  its  conmiuni- 
rations  to  the  other.  We  have  tendered  our  own  goo<l  officers  to  each. 
They  liave  not  been  accepted.  We  have  concurn^d  in  a  sugp»sti<>n 
that  the  merits  if  these  unhappy  controversies  should  1h»  referred  to 
;he  Kmperor  of  Russia.  We  are  quite  willin/ii:  to  see  (in»at  Britain 
and  France  undertake  the  task  of  me<liation.  We  will  favor  that  or 
any  other  mediation  the  parties  may  Ire  inclined  to  adopt.  We  seek 
no  acknowledgments  or  concessions  from  either  party  as  an  <H|uivalent 
for  impartiality  and  friendship.'^ 

Mr.  Seward.  Sec.  of  State,  to  Mr.  llalc»,  Oct  27.  18<16,  MS.  Inst.  Spain  XV. 
TtSL  See  name  to  aauie,  Deo.  l!0.  1N»(».  huioHing  niodiating  action  uf 
lIoaMe  of  RepresentatlveH.  and  making  H|MN*ifle  pr()iM>HalM  of  mediation  ; 
and  nee,  also,  same  to  same.  Feb.  25,  18<m,  Au}?.  27.  1S<*»H. 

One  of  the  most  remarkable  me<Iiations  of  the  United  States  is 
that  which  was  begun  in  1866  and  c*oncliided  in  IH72  for  the  pur- 
jxj?^  f>f  bringing  to  a  close  the  war  l)etw(H'n  Spain,  on  the  one  hand, 
and  the  allied  republics  of  Peru,  Chile,  Bolivia,  and  Ecuador  on 
tlte  otlier.  As  early  as  I)ecemlM»r  20.  ISO^J,  Mr.  Seward  instructed 
ihe  diplomatic  representatives  of  the  United  States  near  the  Ih^IH- 
girrent  governments  to  propose  that  a  conference  should  Ih»  held  at 
Wasiiington.  Spain  was  willing  to  accept  the  proposed  on  certain 
cunditioas.  Bolivia  and  Ecuador  wen»  dispostnl  to  do  whatever 
Chile  and  Peru  might  agree  upon.    Chile  and  Peru  were  willing 


10  MODES   OP  BBDRES8.  [§  1067. 

to  accept  only  on  certain  conditions,  one  of  which  was  that  Spain 
should  acknowledge  that  the  bombardment  of  Valparaiso  was  a  vio- 
lation of  international  law.  This  Spain  refused  to  do,  and  Mr. 
Seward's  first  effort  was  thus  unsuccessful;  but,  as  the  war  itself 
eventually  fell  into  a  state  of  "  technical  continuance,"  he  renewed 
his  proposals  on  March  27,  1868.  Spain  substantially  accepted. 
Chile  thought  that  the  conclusion  of  a  definitive  peace  would  be  im- 
possible, but  intimated  a  readiness  to  enter  into  a  truce,  which  would 
offer  to  neutrals  all  the  guarantees  and  securities  which  they  could 
properly  claim.  Bolivia  concurred  in  Chile's  views;  Peru  and 
Ecuador  were  disposed  to  accept  unreservedly.  On  October  22,  1869, 
Mr.  Fish,  as  Secretary  of  State,  renewed  the  invitation  for  a  con- 
ference. Such  a  conference  was  opened  at  the  Department  of  State 
October  29,  1870,  under  the  presidency  of  Mr.  Fish.  Owing  to  the 
question  as  to  the  bombardment  of  Valparaiso,  it  was  found  to  be 
impossible  to  conclude  a  formal  peace;  but  on  April  11,  1871,  the 
delegates  in  the  conference  agreed  upon  and  signed  an  armistice  by 
which  the  de  facto  suspension  of  hostilities  between  the  belligerents 
was  "  converted  into  a  general  armistice  or  truce,"  which  was  to 
"  continue  indefinitely,"  and  could  not  be  broken  by  any  of  the  bel- 
ligerents "  save  in  three  years  after  having  expressly  and  explicitly 
notified  the  other,"  through  the  Government  of  the  United  States, 
"of  its  intention  to  renew  hostilities;"  and  it  was  provided  that, 
during  the  continuance  of  the  armistice,  all  restrictions  on  neutral 
commerce  which  were  incident  to  a  state  of  war  should  cease. 

See,  more  fullj-,  Moore,  Int.  Arbitrations  V.  5048-5056. 

The  conference  rensHembled  January  24,  1872,  but  adjourned  on  the  same 
day,  having  again  failed  to  conclude  a  formal  peace,  owing  to  the 
question  as  to  the  bombardment  of  Valparaiso. 

See,  also,  Mr.  Seward.  Sec.  of  State,  to  Mr.  Robinson,  min.  to  Peru,  No. 
110.  May  11),  18G4,  MS.  Inst.  Peru,  XVI.  33;  same  to  same.  No.  114 
(confid.).  June  18,  1804,  id.  30;  Mr.  Seward,  Sec.  of  State,  to  Mr.  Asta 
Buruaga,  Chilean  min.,  April  19,  1800,  MS.  Notes  to  Chilean  Leg. 
VI.  139 ;  Mr.  Seward,  Sec.  of  State,  to  Mr.  Washburn,  min.  to  Para- 
guay, May  27,  1807,  MS.  Inst.  Paraguay,  I.  100;  Mr.  Fish,  Sec.  of 
State,  to  Mr.  Markbreit,  min.  to  Bolivia,  No.  8,  Oct.  22,  1809,  MS.  Inst 
Bolivia,  I.  110;  same  to  same,  No.  29,  Oct  31,  1870.  id.  129;  Mr. 
Fish.  Sei-.  of  State,  to  Mr.  Brent,  min.  to  Peru,  No.  13,  Feb.  10,  1871, 
MS.  Inst  Peru.  XVI.  191;  Mr.  Fish,  Sec.  of  State,  to  Mr.  Godoy, 
Chilean  min.,  March  19,  1872.  MS.  Notes  to  (^hilean  Leg.  VI.  190. 

July  5.  1884,  the  Chilean  minister  at  Washington  cx>mmunicated  to  the 
Department  of  State  an  autograph  letter  from  the  President  of 
Chile,  informing  the  President  of  the  United  States  **  of  the  resump- 
tion of  friendly  relations  with  Spain,  and  of  the  abrogation  of  the 
armistice  of  1871."  (Mr.  Davis.  Act  Sec.  of  State,  to  Mr.  Godoy. 
Chilean  min..  Aug.  7,  1884.  MS.  Notes  to  Chilean  Leg.  VI.  332.) 

Jvly  10.  188<i.  the  Ecuadorian  minister  at  Washington  reported  that  the 
ratifications  of  a  treaty  to  put  an  end  to  the  technical  state  of  war 
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between  that  country  and  Spain  had  been  exchanged.    This  intel- 
ligence was  "  received  with  much  gratification."     (Mr.  Bayard,  Sec. 
of  State,  to  Mr.  Floree,  July  .31.  188G,  MS.  Notes  to  Ecuador,  I.  99.) 
Separate  treaties  of  peace  were  previously  concluded  by  Spain  with  Peru 
and  Bolivia.     (Moore,  Int.  Arbitrations,  Y.  5056.) 

•*A  pressure  upon  the  belligerents  to  secure  their  acceptance  of  the 
giNiil  offices  of  the  United  States  for  the  attainment  of  jx^ace  would 
piTJVt*  impracticable;  and  even  if  it  were  practicable,  I  can  not  think 
it  would  l)e  exptnlient.  If  our  proposition  is  a  beneficent  one,  as 
we  .supi)o«%  it  may  be  expected  to  commend  itself  to  favor.  If  not 
lienefi«»nt,  it  ou/orht  to  l)e  rejected.  In  either  case  our  high  responsi- 
bility is  di.scharged." 

Mr.  Seward.  Sc<\  of  State,  to  Mr.  ARbotb,  No.  28,  April  1,  18(57,  MS.  Inst 
Argentine  Itepublic,  XV.  277. 

-  Washbunie  telegraphs  that  France  requests  United  States  to 
join  other  |)owers  in  effort  for  peace*.  Uniform  policy  and  true  inter- 
est of  United  States  not  to  join  European  powers  in  interference 
ill  Eun>|N>an  questions.  President  strongly  desires  to  sihj  wararre,sted 
and  blessings  of  peace  re.stored.  If  (lermany  also  desires  to  have 
gcxxl  offices  of  United  States  interposed.  President  will  l)e  glad  to 
ci>ntribute  all  aid  in  his  power  to  secure  restoration  of  jH»ace  lx»tween 
the  two  great  |)owers  now  at  war,  and  with  whom  United  States 
has  so  many  traditions  of  friendship.  Ascei*tain  if  North  Germany 
ile^ires  such  offices,  but  without  making  the  tender  thereof  \inless 
a.ssure<l  they  will  1k»  accepted." 

.Mr.   FiMh.  S«i'.  of  State,  to  Mr.   HaiicToft.  niln.  to  Prunsla,  tt»l..  Sept.  9, 

ISTo.  For  U»»l.  IHTO,  VX\, 
S««<»,  alHo,  Mr.  Fish.  S4h*.  i»f  State,  to  Mr.  WnHlil»uriu'.  iiiiii.  to  Fran<H\  to!., 

S4i»t.  ;».   ISTO.  id.  CiS. 

Sir  Edwanl  Thornton,  writing  to  Karl  (iranviUe,  SeptemlK»r  12, 

l**Tt»,  n*|>ort<Ml  that  on  the  pnuvding  day  Mr.  Fish,  in  a  conversation 

It  hi?*  own  hous(\  st-atin]  that  Mr.  Washburne  had  invn  nM|uested  !)y 

lh«»   Fn'urh  minister  of  foreign  affaii-s  to  nsk  whether  the  Utiited 

Sfat«->  would  U»  disjK>s4»d  to  me<liate  conjointly  with  the  Kuro|M'an 

|Miwf*r^  fur  the  n»storation  of  j>t»a«v  lH»tween   North  (icnuany  and 

F'miio*.     Mr.  Fish,  by  dinvtion  of  th<'  Pn»sident,  had  instniftetl  Mr. 

Wa-hburiie  that    it    was  contrarv   to  the   traditional    policy   of  tho 

.  I         . 

Unilf«l  Stait^  to  intervene  in  the  affairs  <»f  Kuro|H\  and  that  the  (iuv- 
4-miiH*nt  was  therefore  pnH'ludiMl  from  offering  nuMliation  ron jointly 
«ith  the  Kun>|N'an  jwwers.  In  this  particular  rasf\  sjiid  Mr.  Fi^li, 
It  wg"*  the  more  impossible  for  the  United  Slates  to  interfere,  lM»caust» 
it  wa-*  a  question  of  dynasty  which  had  Ihh^u  the  origin  of  the  war  and 
in  which  the  United  States  could  take  no  part.    Hut  Mr.  Washburne 
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had  been  further  instructed  that  if  France  and  North  Germany 
should  both  ask  the  good  offices  and  sole  mediation  of  the  United 
States  for  the  restoration  of  peace,  the  Government  would  feel  it 
its  duty,  for  humanity's  sake,  to  accept  the  task.  Sir  Edward 
Thornton  observed  that  any  durable  arrangement  would  hardly  be 
feasible  without  consulting  the  interests  of  other  European  powers. 
Mr.  Fish  replied  that  the  United  States  would  not  have  the  slightest 
objection  to  confer  with  other  European  governments  upon  the  sub- 
ject; that  it  would  indeed  be  absurd  to  attempt  the  establishment  of 
a  durable  peace  without  listening  to  the  expression  of  their  views,  but 
that  the  United  States  would  be  obliged  to  decline  a  joint  official 
mediation  with  European  powers. 

61  Brit  &  For.  State  Papers,  784. 

"  The  reasons  which  you  present  against  an  American  interven- 
tion between  France  and  Germany  are  substantially  among  the  con- 
siderations which  determined  the  President  in  the  course  and  policy 
indicated  to  you  in  the  cable  dispatches  from  this  office  on  the  9th 
instant,  and  in  rejecting  all  idea  of  mediation  unless  upon  the  joint 
request  of  both  of  the  warring  powers. 

"  It  continues  to  be  the  hope  of  the  President,  as  it  is  the  interest 
of  the  people  of  this  country,  that  the  unhappy  war  in  which  France 
and  North  Germany  are  engaged  should  find  an  early  end. 

"  This  Government  will  not  express  any  opinion  as  to  the  terms  or 
conditions  upon  which  a  peace  may  or  should  be  established  between 
two  Governments  equally  sharing  its  friendship,  but  it  is  hoped  that 
ihe  prolongation  of  the  war  may  not  find  its  cause  either  in  extreme 
demands  on  the  one  side,  or  extreme  sensitiveness  on  the  other  side. 

"  So  far  as  you  can  consistently  and  without  my  official  interpo- 
sition of  advice  or  of  counsel,  it  is  hoped  that  you  will  lose  no  proper 
opportunity  to  indicate  the  wishes  and  hopes  of  the  President  and 
of  the  American  people  as  above  represented,  and  to  contribute 
what  you  may  to  the  presentation  of  such  terms  of  peace  as  befit  the 
greatness  and  the  power  which  North  Germany  has  manifested,  and 
as  shall  not  be  humiliating  or  derogatory  to  the  pride  of  the  great 
people  who  were  our  earliest  and  fast  ally." 

Mr.  FiHh.  Se<\  of  State,  to  Mr.  Bancroft,  Sept.  30,  1870,  For.  Rel.  1870, 194. 

'"  We  were  asked  by  the  new  Government  [of  France]  to  use  our 
good  offices,  jointly  with  those  of  European  powers,  in  the  interests 
of  i^eace.  Answer  was  made  that  the  established  policy  and  the 
true  interests  of  the  United  States  forbade  them  to  interfere  in 
European  questions  jointly  with  European  powers.  I  ascertained, 
informally  and  unofficially,  that  the  Government  of  North  Germany 
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was  not  then  disposed  to  listen  to  such  representations  from  any 
power,  and  though  earnestly  wishing  to  see  the  blessings  of  peace 
restored  to  the  belligerents,  with  all  of  whom  the  United  States  are 
on  terms  of  friendship,  I  declined,  on  the  part  if  this  (Jovernment, 
to  take  a  step  which  could  only  result  in  injury  to  our  true  interests, 
without  advancing  the  object  for  which  our  intervention  was  in- 
voked. Should  the  time  come  when  the  action  of  the  United  States 
can  hasten  the  return  of  peace,  by  a  single  hour,  that  action  will  be 
heartily  taken. '^ 

President  Grant,  annual  message,  Dec.  5,  1870,  For.  Rel.  1870,  4. 

In  June,  1879,  simultaneous  but  independent  overtures  were  made 
to  the  United  States  by  the  cabinets  of  London  and  Berlin  looking 
to  a. future  formal  proposal  from  Germany  and  Great  Britain  to  act 
with  them  in  a  mediation  between  the  belligerents  in  South  America 
in  the  interest  of  the  protection  of  commerce.  The  United  States, 
while  indicating  its  readiness  to  assist  in  the  restoration  of  |M'a(v 
whenever  its  good  offices  might  be  usefully  proffered,  stated  that 
it  did  not  look  with  favor  upon  any  premature  effort,  or  any  effort 
in  combination  with  other  neutral  powers,  which  would  carry  an 
imprejwion  of  dictation  or  coercion  in  disparagt^ment  of  iK^lligerent 
rii^ts.  The  United  States  subsequently  intimated  to  its  minister  in 
Bolivia*  with  reference  to  a  conversation  which  he  had  had  with  the 
minister  of  foreign  affairs  and  acting  President  of  that  country,  that 
it  would  l)e  willing  to  use  its  mediation  with  a  view  to  arbitrating 
or  otherwise  com{K>sing  the  differen(vs  l)etween  Chile  and  Peru  and 
bringring  about  an  honorable  ending  of  the  war. 

Mr.   F.   W.  Seward,  Act   8eo.  of  State,  to  Mr.   FettlH.  uiln.   to   KoUvla. 

Na  21,  Aug.  18,  1879,  MS.  lust.  Bolivia.  I.  2r>7. 
8ee  8ir  E.  Tborntou,  Brit.  iiiId.,  to  Mr.   KvartH,  S«m\  of  State.   Sept.  S. 

1879,  For.  Rel.  1880,  487:  Mr.  Kvarts  to  Sir  K.  Thornton.  SiM»t.  24. 

1879.  id.  490. 
Tbe  fTnlted  Staten  mlnlBter  at  Lima  havinfc.  early  in  IHKi,  unitei!  with 

the  representatives  of   France,   (ireat   Britain,  and    Italy,   to   brlnj; 

aboot  a  joint  intervention  In  South  Anierltnin  afTairM,  hiH  a<*tion  was 

diiiapproved.     (Mr.    FreliughuyMMi.    Se<\    of    State,    to    Mr.    IiOfr«ni. 

March  7.  1883,  and  tel.  of  April  2.  ISS:^.  MS.  Inst.  Chile,  XVII.  CO,  77.) 

•*  The  war  between  the  Republic  of  Chili,  on  the  one  hand,  and  the 
allied  Republics  of  Peru  and  Bolivia  on  the  other,  still  continues 
This  (iovemment  has  not  felt  called  uiK)n  to  interfere  in  a  «)nte.st 
that  is  within  the  belligerent  rights  of  the  parties  as  independent 
states.  We  have,  however,  always  held  ourselves  in  readiness  to  aid 
in  acoommodating  their  difference,  and  have  at  diffen^nt  times 
both  belligerents  of  our  willingness  to  render  such  servict*. 
Our  good  offioea,  in  this  direction,  were  recently  accepted  by  all 
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the  belligerents,  and  it  was  hoped  they  would  prove  efficacious;  but 
I  regret  to  announce  that  the  measures  which  the  ministers  of  the 
United  States  at  Santiago  and  Lima  were  authorized  to  take,  with 
the  view  to  bring  about  a  peace,  were  not  successful.  In  the  course 
of  the  war  some  questions  have  arisen  affecting  neutral  rights;  in  all 
of  these  the  ministers  of  the  United  States  have,  under  their  instruc- 
tions, acted  with  promptness  and  energy  in  protection  of  American 
interests." 

President  Hayes,  annual  message.  Dee.  <>,  1880.  For.  Rel.  1880.  xlil. 
See,   als<).   President   Hayes,   annual    message.   Deo.    1,    1870:    President 
Arthur,  annual  message.  Deo.  4,  1882. 

Where  the  American  minister  at  Port  au  Prince,  in  conjunction 
with  the  other  foreign  representatives  there,  offered,  in  the  name  of 
the  Ilaytian  Government,  certain  propositions  to  insurgents,  pledg- 
ing that  Government  to  a  certain  course  of  action,  he  was  instructed 
(hat  the  paper  delivered  to  the  insurgents  could  be  regarded,  so  far 
as  the  United  States  was  concerned,  only  as  the  personal  and  unau- 
thorized expression  of  his  individual  opinion,  although,  even  in  this 
light,  the  failun*.  of  his  good  intentions  was  regretted. 

Mr.  .T.  Davis,  Aot.  Se<*.  of  State,  to  Mr.  Langston,  min.  to  Hayti,  No.  210, 
June  4.  1883.  For.  Rel.  1883,  58C. 

It  was  stated  that,  after  the  killing  of  President  Barrios  in  battle 
on  April  2,  1885,  Mr.  Hall,  the  American  minister  in  Central 
America,  by  the  exercise  of  his  good  offices  prevented  the  assumption 
of  a  i!iilitary  dictatorship  in  Guatemala  by  General  Barrundia,  and 
that  he  had  been  instrumental  in  prevailing  upon  the  Guatemalan 
Government  to  adhere  to  legal  measures,  and  had  advised,  as  a  step 
towards  peace  with  Salvador,  the  appointment  of  a  new  ministry. 
It  was  further  stated  that  the  efforts  of  the  legation  had  been  directed 
towards  preventing  a  renewal  of  hostilities  with  Salvador  and  threat- 
ened anarchy  in  Guatemala,  and  that  strict  neutrality  had  been 
maintained  throughout.  It  appears  that  on  the  night  of  April  3, 
1885,  the  members  of  the  diplomatic  corps  at  Guatemala  city  met, 
at  the  solicitation  of  the  Guatemalan  minister  of  foreign  affairs,  at 
the  legation  of  the  United  States,  the  minister  of  foreign  affairs  and 
the  minister  of  war  l>eing  pre^sent.  After  discussion,  the  foreign 
ministers  united  in  a  telegram  to  the  presidents  of  the  five  republics 
of  Central  America,  recommending  an  armistice  for  one  month. 
The  President  of  Salvador  declined  this  proposal,  but  expressed  a 
wish  for  a  definitive  peace.  Tlie  members  of  the  diplomatic  corps 
then  came  together  again  at  the  legation  of  the  United  States  and 
formulated  a  proposal  that  the  five  governments  should  join  in  a 
declaration  of  peace  and  friendship  without  conditions  or  reclama- 
tions of  any  kind,  and  that  an  absolute  amnesty  should  be  conceded 
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to  all  who  were  in  any  way  implicated  in  political  matters  relating 
to  the  war.  This  proposal  was  at  once  accepted  by  the  President  of 
Salvador  as  well  as  by  the  President  of  Guatemala.  Peace  w^as  also 
proclaimed  between  Salvador  and  Honduras.  On  April  18,  1885,  the 
Irffislative  assembly  of  Guatemala  adopted  a  resolution  of  thanks  to 
ibe  diplomatic  corps  for  its  friendly  mediation. 

For.  Kel.  1885.  00,  100,  103,  112,  114,  117.  118.  123. 

In  hiK  No.  377,  Joiie  2<5,  1885,  Mr.  Ilall  reported,  with  reference  to  the 
re%*olution  in  Salvador,  that  he  had  heen  enabled  to  exert  his  In- 
tluenc-e  to  bring  about  a  peaceful  underHtunding  betwi'en  the  hostile 
fMirtiefi  und  avert  further  bloodshed;  and  that,  although  he  was 
invited  to  l»e  jirewnt  at  the  meeting  of  the  reiiresentatives  of  the 
hoMtiie  imrties.  he  deemed  It  prudent  to  limit  his  mediation  to 
r(K*onHmMuling  to  them  a  prompt  and  peaceful  settlement,  leaving  it 
to  the  repreKentatives  themselves  to  discuss  the  merits  of  their 
renpei'ti^'e  claims.  His  conduct  was  approve<L  (Mr.  Bayard.  Sec. 
of  State,  to  Mr.  Hall,  No.  278.  July  20.  1885,  MS.  Inst,  Central  Amer- 
ica. XVIII.  537.) 

Mr.  Hall's  No.  377.  of  June  26.  1885.  Is  printed  in  For.  Uei.  1885,  130. 

Am  ti»  the  nuiclusion  of  a  i»rotocol  between  Guatemala  and  Nicaragua 
thn>ugh  Mr.  Hall's  good  offices,  see  For.  Uel.  1885.  130. 

Pee.  ali«o,  Mr.  Bayard.  Sec.  of  State,  to  Mr.  Pringle,  No.  305.  Nov.  18,  1885, 
expressing  the  willingness  of  the  President  of  the  TnittHl  States  to 
IN*nnlt  the  latter's  representatives  in  Oentral  America  to  use  their 
influemv  towards  the  establishment  of  [)eace  between  the  Central 
Amerh'an  States  when  it  (H>uld  l>e  done  with  full  recognition  of  their 
sovereign  rights.     (For.  Rel,  1885,  143.) 

•"^Tlie  traditional  attitude  of  the  United  States  towards  the  sister 
ICepiiblics  of  this  continent  is  one  of  peace  and  friendly  co!ms<»l. 

-  When  as  (*olonics  they  threw  off  their  i>olitical  coiniection  with 
Ktin>|M*.  we  encouraiiTiMl  them  hy  our  sympathies.  By  tlie  moral 
wei|rlit  of  our  official  declarations  we  preventer!  intervention,  either  to 
iv?4ore  oM  p<»litical  connections  with  Europe,  or  to  cn*ate  new  ones. 
Tlie  |>«>licy  we  then  adopted  has  Uvn  sincv  maintained.  AMiih*  we 
wcMiitl  draw   them   nean*r  to  us  hv  Ixmds  of  mutual   interest    and 

• 

friendly  feeling,  our  sole  political  conne<'tion  sprin«rs  from  the  (h»sire 
that  tlM»y  shouhl  Ik»  pros|K»rous  and  happy  under  the  n»puhlican  form 
of  p»veriiineiit  which  they  and  we  have  chos<»n.  We  aim  t<>  1m»  n»- 
pirile«l  as  a  di.sintereste<i  friend  and  couns4»h)r,  hut  we  <lo  not  assume 
to  im|Hi^e  cMir  wishers  u{K>n  them,  or  to  act  as  arhitrator  or  umpire  in 
their  disputi»s  unh*ss  iuovchI  to  it  hy  the  wish  of  Inith  partii»s,  or  hy 
-^Hitruilin^  inten^sts  of  our  own.'' 

Mr.  Frelinghuysen,  Se<'.  of  State,  to  Mr.  Trt»s«Mt.  s|Mvial  envoy.  No.  7, 
Feb.  24,  1882,  For.  Rel.   1882.  73.  7*5. 

8«e  Mr.  Evarts,  See.  of  State,  to  Sir  K.  Thornton.  Rrlt.  niin..  Sept.  LM. 
1HT».  MS.  Notes  to  Or.  Br.  XVIII.  i;V»:    Mr.  Frelingliu.vMui.  S«h'.  of 
State,  to  Mr.  Partridge,  .lune  2C»,  1882.  MS.  Inst.  Tern.  XVI.  :MI. 
to  peace  uegotiatlons  in  South  America,  For.  Hel.  1882.  54-115. 
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On  July  26,  1890,  Mr.  Blaine,  with  reference  to  the  war  that  had 
been  declared  by  Guatemala  as  existing  with  Salvador  by  reason 
of  the  invasion  of  Guatemalan  territory  by  Salvadorean  troops, 
instructed  Mr.  Mizner,  the  American  minister  in  Central  America, 
to  tender  the  good  offices  of  the  United  States  for  the  friendly  adjust- 
ment of  all  the  differences  between  the  states  of  Central  America, 
and  added  that,  while  the  United  States  was  prompted  by  impartial 
and  earnest  friendship  and  desired  not  to  exercise  any  constraint,  it 
was  its  wish  to  make  an  end  of  a  situation  not  only  destructive  of 
the  peace  of  its  neighbors,  but  injurious  to  the  common  interests  of  all. 
On  August  17,  1890,  the  members  of  the  diplomatic  corps  in  Central 
America  presented  bases  of  peace  between  Guatemala  and  Salvador. 
Certain  provisions  of  the  document  were  objected  to  by  Salvador, 
but,  on  the  strength  of  an  explanation  made  by  the  members  of  the 
diplomatic  corps,  the  terms  were  accepted  and  peace  was  subsequently 
declared. 

For.  Rel.  1800,. 39.  00-96.  100-104.  106,  113,  121. 
See.  also.  For.  Rel.  1801.  56,  62.  82.  86-87. 

"  I  have  to  thank  you  for  the  full  and  interesting  statement,  pre- 
sented in  your  dispatches  Nos.  8  and  10,  of  the  respective  dates  of 
May  23  and  31,  showing  the  course  of  the  revolution  in  Nicaragua 
and  the  adjustment  of  the  controversy  by  means  of  the  peace  commis- 
sion which  you  were  happily  instrumental  in  bringing  about. 

"  Your  course  in  this  relation  merits  my  cordial  approval.  You 
appear  to  have  rightly  understood  the  policy  of  this  Government, 
which  is  at  all  times  disposed  to  lend  its  impartial  good  offices,  or 
those  of  its  diplomatic  agents,  to  the  honorable  adjustment  of  issues 
of  peace  or  war  in  neighboring  communities,  whenever  acceptable  to 
both  parties ;  and  it  would  seem  that  the  tender  of  your  mediation  was 
not  made  without  previous  knowledge  that  it  would  be  equally 
welcomed  by  the  titular  Government  and  the  revolutionists.  In 
the  commission  itself  you  appear  to  have  acted  merely  in  the  neutral 
capacity  of  a  presiding  officer,  concerned  only  in  reaching  a  harmoni- 
ous result,  and  regarding  the  facts  of  the  situation  without  advocating 
the  claims  of  either  side.  It  is  pleasant  to  know  that  your  friendly 
course  has  deserved  the  commendations  alike  of  the  retiring  Execu- 
tive and  of  the  party  which  has  succeeded  to  power." 

Mr.  Gresham.  Sec.  of  State,  to  Mr.  Baker,  miu.  to  Nicara^a,  No.  27, 
July  14.  1803.  For.  Rel.  1803.  201. 

Mr.  Baker  acted  as  president  of  the  peace  commission,  the  other  members 
being  throe  representatives  of  the  Government  and  three  representa- 
tives of  the  revolutionists.     (For.  Rel.  1803.  180-103.  194-106,  200.) 

"  The  correspondence  growing  out  of  the  effort  of  this  Government 
to  make  known  to  China  and  Japan  its  willingness  to  contribute 
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its  kindly  offices  toward  the  restoration  of  peace  between  them 
has  reached  a  stage  where  a  review  of  the  facts  and  circumstances 
liecomes  proper. 

*^  The  disposition  of  certain  powers  more  immediately  affected  by 
the  war  to  bring  about  its  termination  found  expression  in  a  proposal 
conveyed  to  this  Government  by  the  British  charge  d'affaires  of  the 
iHh  ultimo,  inquiring  whether  the  United  States  would  be  willing 
to  join  England,  Grermany,  France,  and  Russia  in  an  intervention 
between  China  and  Japan  on  the  basis  of  Koreans  independence  being 
^aranteed  by  the  powers  and  the  payment  to  Japan  of  an  indemnity 
for  the  expenses  of  the  war. 

**  This  important  inquiry  was  considered  by  the  PreFident,  who 
directed  reply  to  be  made  on  the  12th  ultimo  that,  while  he  earnestly 
desired  China  and  Japan  shoulJspeedily  agree  on  terms  of  peace  alike 
honorable  to  Imth  and  not  humiliating  to  Korea,  he  could  not  join  the 
powers  mentioned  in  such  an  intervention. 

^  The  subsequent  qualifying  statement  by  Mr.  Goschen,  on  behalf 
of  his  Government,  that  the  intervention  contemplated  would  be  lim- 
ited to  diplomatic  action,  and  would  only  take  place  in  the  event  of  a 
suitable  opportunity  presenting  itself  for  the  adoption  of  such  a 
i*onrse,  did  not  alter  the  President's  judgment. 

-  With  a  few  exceptions  the  record  of  our  diplomatic  history  shows 
no  <le|Mirture  from  the  wise  policy  of  avoiding  foreign  alliances  and 
emiNirrassing  participation  in  guaranteeing  the  independenc*e  of  dis- 
tant states.  TTie  United  States  mav,  however,  consistentlv  with  that 
policy,  lend  their  aid  to  further  the  efforts  of  friendly  jwwers  un- 
happily at  war  to  compose  their  differences  wlienever  they  concur  in 
expressing  a  desire  for  our  impartial  mediation. 

-  In  several  interviews  had  at  the  State  Department  with  the 
Chinesi'  minister  prior  to  the  <)th  instant,  Mr.  Yang  Yii  made  known 
the  earnest  desire  of  his  Government  that  the  Prt*sident,  in  accordanii» 
with  the  general  policy  of  the  United  States  aiui  following  notable 
precedents  for  such  action,  should  use  his  g(KHl  offices  toward  bring- 
ing the  war  to  a  close.  The  offer  of  the  President,  as  telegraplieil  to 
you  on  the  6th  instant,  was  accordingly  made,  but  not  until  T  had 
satisfied  myself,  in  the  course  of  frtnjuent  friendly  confertMuvs  with 
the  Japanese  envoy,  that  the  benevolent  and  impartial  motives  of  the 
President  were  fully  comprehended  and  appnviated  by  Japan. 

**  My  statements  to  Iwth  the  Chines<»  and  Japanese*  ministers  in  the 
courise  of  these  interviews  made  it  clear  to  them  that  the  United 
States  have  no  policy  in  Asia  to  l)t»  enilangi»red  by  tlie  war,  and  that 
thus  occupying  a  |K)sition  of  al)solute  and  impartial  neutrality  towunl 
the  lielligerents,  the  President,  however  solicitous  to  sih»  tlie  n»st(>ra- 
ti<»n  of  peace,  would  in  no  event  go  beyond  acting  as  a  men*  |H»ace- 
mmker  upon  the  request  of  both  parties. 
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"  Before  sending  my  telegram  of  the  6th  instant  to  Mr.  Dun,  I  sub- 
mitted it  to  Mr.  Kurino,  who  expressed  approval  and  manifested 
appreciation  of  the  frank  and  considerate  course  I  had  pursued  and 
of  the  friendship  which  the  President's  action  displayed  toward 
Japan. 

"  As  you  have  already  been  informed,  the  instruction  to  you  was 
forwarded  on  the  6th  instant,  and  was  on  its  way  to  Peking  several 
hours  before  your  telegram,  received  on  the  night  of  the  5th,  com- 
municating the  Yamen's  note  to  you  of  the  3d  instant,  was  placed  in 
my  hands. 

"  The  latest  information  from  Tokvo  leaves  no  doubt  that  the 
Japanese  Government  understands  the  way  in  which  the  President's 
coincident  offers  came  about,  and  is  aware  that  the  purpose  was  simply 
to  have  the  two  Governments  know  that  the  President  would  be  dis- 
I>osed  to  mediate  should  such  mediation  be  acceptable  to  Japan  as  well 
as  China. 

"  With  the  response  of  the  Japanese  Government  expressing  appre- 
ciation of  the  President's  amicable  desire  and  indicating  readiness  to 
consider  any  direct  proposal  for  peace  made  by  China  through  the 
United  States  legation  at  Peking,  the  matter  now  stands." 

Mr.  Gresbain,  Sec.  of  State,  to  Mr.  Denby,  miii.  to  Cbina,  Nov.  24,  1884, 
For.  Kel.  1804,  App.  I.  81. 

A  copy  of  tbis  instruction  was  sent  to  Mr.  Dun,  niin.  to  Japan,  for  bis 
information,  Nov.  2C,  1894.     (For.  Uel.  1894,  App.  I.  82.) 

Mr.  Gresbani's  telegram  to  Mr.  Dun  of  Nov.  <>,  referred  to  in  tbe  instruc- 
tion, was  as  follows: 

"Tbe  deplorable  war  between  Japan  and  Cbina  endangers  no  policy  of 
tbe  United  States  in  Asia.  Our  attitude  toward  tbe  l)elligerents  is 
tbat  of  an  impartial  and  friendly  neutral,  desiring  tbe  welfare  of 
botb.  If  tbe  struggle  continues  witbout  clieclk  to  Japan^s  military 
operations  on  land  and  sea,  it  is  not  improbable  tbat  otber  powers 
baving  interests  in  tbat  quarter  may  demand  a  settlement  not  favor- 
al)le  to  Jaimn's  future  security  and  well-l)eing.  C'berisbing  tbe  most 
friendly  sentiments  of  regard  for  Japan,  tbe  President  directs  tbat 
you  ascertain  wbetber  a  tender  of  bis  good  offices  in  tlie  interests  of 
a  peace  alike  bonorable  to  botb  nations  would  be  accei>table  to  tbe 
(Jovernment  at  Tokyo."     (For.  Kel.  1894,  Ai)p.  I.  7«.) 

Tbe  telegram  to  Mr.  Denby,  of  Nov.  (>,  was  as  follows: 

"  Prompted  by  tbat  sincere  fricndsbii)  wblcb  tbe  United  States  con- 
stantly desire  to  sbow  toward  Cbina,  tbe  President  directs  tbat  you 
intimate  bis  readiness  to  tender  bis  good  offices  toward  bringing 
tbe  present  war  witli  Japan  to  a  close  on  terms  alike  bonorable  to 
botb  nations  sbould  be  be  assured  tbat  sucb  a  tender  would  be 
acceptable  to  botb.**     (For.  Rel.  1894,  App.  I.  TO.) 

The  telegram  from  Mr.  Denby,  of  Nov.  3,  received  after  tbe  foregoing 
telegram  was  sent,  was  as  follows: 

"  I  send  by  telegrai)b  at  tbe  expense  of  Cbina  tbe  following : 

"  •  Thv  Frinces  and  Minhters  of  the  Tsung-li-Yamen  to  His  Excellency 
Charles  Denhy, 
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**  *  Yesterday  we  banded  your  excellency  a  dispatch  concerning  the 
<  *hinefie- Jaiwnese  qaention,  but  as  your  excellency  bas  but  recently 
returned,  tbe  special  i)oints  of  the  affair  may  have  escaped  your 
attention,  and  we  therefore  write  this  supplementary  note.  The 
Em|>en>r  desires  to  maintain  and  cement  the  most  friendly  relations 
with  the  I*resident  of  the  rnite<l  States,  and  is  equally  unwilling  to 
wage  a  great  war  against  Japan.  Besides,  tbe  Ignited  States  treaty 
of  1R58  with  (^bina,  says:  **  If  any  other  nation  shcmld  act  unjustly 
or  oppressively,  tbe  Tnited  States  will  exert  their  goo<l  offlces,  on 
tieing  informed  of  the  case,  to  bring  al)out  an  amicable  arrangement 
nt  tbe  ipiestion,**  thus  showing  their  friendly  ft»ellng,  and  accordingly 
in  tbe  presi*nt  cam'  the  difficult  cin'unistance  in  whicli  China  is 
pla<'ed  slM>uld  l)e  laid  before  you.  Will  your  (tovernnient  do  us  the 
great  favor  to  inter\-ene  to  stop  war  and  reestablish  |)eace?  Such 
an  a<'t  would  l)e  happy  for  China,  happy  for  every  countrj'.' 

-The  alMive  is  a  s])ecial  ap|)eal  to  y<m.  To-day  YamOn  convoked  the 
ministers  <»f  England,  France,  (lermany,  liussia,  and  myself  to  ask 
us  to  teh*graph  our  (iovemments  to  intervene  to  se<nire  i»eace.  She 
glv(w  as  a  basis  of  negotiation  independence  of  Korea,  payment  of 
war  inilemnity  (amount  to  l)e  decide<l  i-onjointly  by  foreign  iiowers 
friendly  to  China)  payable  by  installments.*'  (For.  Uel.  1814.  App. 
I.  TX ) 

Mr.  Ihm,  United  States  minister  at  Tokyo,  telegraphed  to  Mr.  (iresbam, 
Xov.  17,  as  follows :  **  Japanese  minister  for  foreign  affairs  requests 
In  the  event  of  China  desiring  to  approacli  Japan  u|K)n  the  subject 
of  iietu'e  it  shall  be  done  through  tbe  legation  of  tbe  United  States  at 
Peking."     (For.  Kel.  18M,  App.  I.  80.) 

Nov.  10.  Mr.  (iresbam  sent  to  Mr.  I)enl)y  tbe  following  telegram:  "Our 
minister  Tokyo  Is  advis<Ml  that  any  direct  overtures  for  |K»n(v  made 
by  China  tf»  Jnpan  through  the  American  minister  at  Peking  wili  !)0 
i-fmsidenHl."     (For.  Kel.  1S!M.  App.  I.  K().) 

Nov.  :i:i,  Mr.  iMiby  <'able<l:  "  Y«»sterday  China  made  through  me  direi't 
oviTtun»s  to  Japan  for  i)eace;  basis,  indeiiendence  Kort»a ;  war 
indemnity."     (For.  Hel.   IHSH,  App,   I.  SI.) 

Mmv  ifl.  liKJO,  the  Hoor  doloffates  were  received  hv  the  Secn»tarv  of 
StJito,  Mr.  Hay,  at  the  Department  of  State.  Mr.  Hay  .sul)si»<juently 
^*e  out,  through  his  st»m»tarv,  the  foHowing  stateiiieiit : 

-  Messrs.  A.  Fis<*her,  C  H.  Wess<»ls,  and  A.  I).  W.  Wohnanni>,  the 
d<»lojnit€*^  in  this  nnintr}'  of  the  S^mth  African  Kepiibli^'s,  called  to- 
•lay,  liy  ap|N»intnient,  at  the  State  I)t»partinent.  They  were  cordially 
n^vivt^l.  and  reniaininl  with  the  Se(Tetarv  of  State  f<)r  more  than  an 

ft 

li«Mir.  Tliey  laid  U»fort»  the  Se<'retarv  at  much  len^h  and  with  «rn"^t 
••iMTjry  and  eloi|nenc*'  the  merits  of  the  controveiNv  in  South  Africa, 
«.iid  the  de>m»  of  the  B<H»r  Republics  that  the  l'nite<l  States  should 
iiit4Tv«MM»  in  the  interest  of  |x*ace,  and  ux*  its  inliueiKv  to  that  «Mid 
mith  tin*  British  (lovernment. 

-  Th«'  SN'n»tarv  of  State  nuule  the  following  ivply  : 

- '  TIh'  I*n»sident.  in  his  messap*  to  the  (\»n^ress,  last  I)tH*emU»r, 
^id: 
••-Thi^  (.lovemmeiit  has  maintained  an  attitude  of  neutrnlitv  in 
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the  unfortunate  contest  between  Great  Britain  and  the  Boer  States 
of  Africa.  We  have  remained  faithful  to  the  precept  of  avoiding 
entangling  alliances  as  to  affairs  not  of  our  direct  concern.  Had 
circumstances  suggested  that  the  parties  to  the  quarrel  would  have 
welcomed  any  kindly  expression  of  the  hope  of  the  American  people 
that  war  might  be  averted,  good  offices  would  have  been  gladly  ten- 
dered." 

"  'As  the  war  went  on,  the  President,  while  regretting  the  suffering 
and  the  sacrifices  endured  by  both  of  the  combatants,  could  do  noth- 
ing but  preserve  a  strict  neutrality  between  them.  This  he  has  stead- 
ilv  and  consistently  done,  but  there  never  has  been  a  moment  when  he 
would  have  neglected  any  favorable  occasion  to  use  his  good  offices  in 
the  interests  of  peace. 

" '  On  the  10th  of  last  March  we  received  from  Mr.  Hay,  the  United 
States  consul  at  Pretoria,  this  telegram : 

" ' "  I  am  officially  requested  by  the  Government  of  the  Republics 
to  urge  your  intervention  with  a  view  to  cessation  of  hostilities. 
Same  request  made  to  representatives  of  European  powers." 

" '  The  President  at  once  directed  me  to  convey  the  substance  of 
this  telegram  to  the  British  Government,  and,  in  communicating  this 
request  I  was  directed  by  him  to  express  his  earnest  hope  that  a  way 
to  bring  about  peace  might  be  found,  and  to  say  that  he  would  be 
glad  to  aid  in  any  friendly  manner  to  promote  so  happy  a  result. 
The  Transvaal  Government  was  at  the  same  time  informed  of  the 
President's  action  in  the  matter.  Our  representative  in  I^ondon 
promptly  communicated  the  President's  instruction  to  Lord  Salis- 
bury. In  answer  he  was  requested  to  thank  the  President  for  the 
friendly  interest  shown  by  him,  and  Lord  Salisbury  added  that  Her 
Majesty's  Government  could  not  accept  the  intervention  of  any 
power.  This  communication  also  was  immediately  transmitted  to 
our  consul  at  Pretoria,  to  be  communicated  to  the  President  of  the 
South  African  Republic. 

"  *  So  far  as  we  are  informed,  the  XJnited  States  was  the  only  Gov- 
ernment in  the  world  of  all  those  approached  by  the  South  African 
Republics  which  tendered  its  gcK)d  offices  to  either  of  the  combatants 
in  the  interest  of  cessation  of  hostilities. 

"  'As  allusion  has  been  made  to  The  Hague  convention,  and  as 
action  has  been  suggested  based  upon  that  instrument,  it  may  be  as 
well  to  quote  a  phrase  from  Article  III.,  which  states:  "Powers 
stranger  to  the  dispute  may  have  the  right  to  offer  good  offices  or 
mediation  even  during  the  course  of  hostilities,"  and  Article  V.,  which 
says :  "  The  functions  of  the  mediator  are  at  an  end  when  once  it  is 
declared,  either  by  one  of  the  parties  to  the  dispute  or  by  the  mediator 
himself,  that  the  means  of  reconciliation  proposed  by  him  are  not 
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•ccepted.**  This  would  seem  to  render  any  further  action  of  the 
United  States  unadvisable  under  existing  circumstances. 

^ '  The  steps  taken  by  the  President  in  his  earnest  desire  to  see  an 
end  to  the  .strife  which  caused  so  much  suffering  may  already  be  said 
to  have  gone  to  the  extreme  limit  permitted  to  him.  Indeed,  if  in  his 
discretion  he  had  chosen  not  to  present  to  England  the  South  African 
request  for  good  offices,  he  might  have  justified  his  action  by  referring 
to  the  following  declaration,  which  was  made  in  the  very  act  of  sign- 
ing The  Hague  ocmvention  by  the  plenipotentiaries  of  the  United 
SUtes: 

^  *  ^  Nothing  contained  in  this  convention  shall  be  so  construed  as  to 
require  the  United  States  of  America  to  depart  from  its  traditional 
policy  of  not  intruding  upon,  interfering  with,  or  entangling  itself 
with  questions  of  policy  or  internal  administration  of  any  foreign 
state;  nor  shall  anything  contained  in  the  said  convention  be  con- 
strued to  imply  a  relinquishment  by  the  United  States  of  America  of 
its  traditional  attitude  toward  purely  American  questions.'' 

**  *  The  President  sympathizes  heartily  in  the  desire  of  all  the  people 
of  the  United  States  that  the  war  which  is  now  afflicting  South 
Africa  may,  for  the  sake  of  both  parties  engaged,  come  to  a  speedy 
clu8e;  t>iit,  having  done  his  full  duty  in  preserving  a  strictly  neutral 
position  lietween  them  and  in  seizing  the  first  opportunity  that  pre- 
^ipntFcl  itself  for  tendering  his  good  offices  in  the  interests  of  peace,  he 
feels  that  in  the  present  circumstances  no  course  is  open  to  him  except 
to  persist  in  the  policy  of  impartial  neutrality.  To  deviate  from  this 
wouM  be  contrary  to  all  our  traditions  and  all  our  national  interests, 
and  would  lead  to  consequences  which  neither  the  President  nor  the 
people  of  the  United  States  could  regard  with  favor.'  " 

The  Setr  Yftrk  Timen,  May  22.  1000,  R[)e(>{ul  diHimtch  from  WaRblnjfton. 

May  21. 
The  delefcatefi  were  rpcelv«l  by  the  Pre«l<lent  at  tlie  Executive  Manfllon 

im  the  mominfc  of  May  22.  the  I*re«l(lent'H  He<Tetar3'  l>elng  the  only 

other  iierHon  preneiit  at  the  Interview. 
Their  re<"e|itlon  hoth  by  the  8e<'retary  of  State  and  by  the  President  waH 

anoflkHal.    They  preaente<l  no  <>re<1entlal»,  tbe  only  evidence  of  tbelr 

pofweMtiQg  diplomatic  powers  being  an  inner! ption  on  the  card  of  each 

of  them  Indicating  that  he  had  been  sent  out  as  a  minister  plenlpo- 

teotiary  of  tbe  Boer  Republics. 

Cht  June  8,  1905,  the  following  message  was  sent,  mutatis  mutandis, 
to  the  ministers  of  the  United  States  at  St.  Petersburg  and  Tokyo: 

**The  President  feels  that  the  time  has  come  when  in  the  interest 
of  all  mankind  he  must  endeavor  to  see  if  it  is  not  possible  to  bring 
to  an  end  the  terrible  and  lamentable  conflict  now  being  waged. 
With  both  Russia  and  Japan  the  XTnited  States  has  inherited  ties  of 
frieDdflhip  and  good  wilL     It  hopes  for  the  prosperity  and  welfare  of 
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each,  and  it  feels  that  the  progress  of  the  world  is  set  back  by  the 
war  between  these  two  great  nations. 

"  The  President  accordingly  urges  the  Russian  and  Japanese  Gov- 
ernments, liot  only  for  their  own  sakes,  but  in  the  interest  of  the  whole 
civilized  world,  to  open  direct  negotiations  for  peace  with  one  another. 
The  President  suggests  that  these  peace  negotiations  be  conducted 
directly  and  exclusively  between  the  belligerents;  in^ other  words, 
that  there  may  be  a  meeting  of  Russian  and  Japanese  plenipoten- 
tiaries or  delegates  without  any  intermediary,  in  order  to  see  if  it  is 
not  possible  for  these  representatives  of  the  two  powers  to  agree  to 
terms  of  peace.  The  President  earnestly  asks  that  the  Russian 
[Japanese]  Government  do  now  agree  to  such  meeting,  and  in  asking 
the  Japenese  [Russian]  Government  likewise  to  agree. 

"  While  the  President  does  not  feel  that  any  intermediary  should  be 
called  in  in  respect  to  the  peace  negotiations  themselves,  he  is  entirely 
willing  to  do  what  he  properly  can,  if  the  two  powers  concerned  feel 
that  his  services  will  be  of  aid  in  arranging  the  preliminaries  as  to 
the  time  and  place  of  meeting.  But  if  even  these  preliminarie^s  can 
be  arranged  directly  l>etween  the  two  powers,  or  in  any  other  way, 
the  President  will  be  glad,  as  his  sole  purpose  is  t«  bring  about  a 
meeting  which  the  whole  civilized  world  will  pray  may  result  in 
peace." 

Mr.  rx)oniiH.  Assist  Sec.  of  State,  to  Mr.  Meyer,  amb.  at  St  Petersburg, 
tol..  June  8,  1905.  MS.  Inst  Russia,  XIX.  27;  Mr.  Loomls,  Assist 
Sec.  of  State,  to  Mr.  Griscom,  mln.  at  Tokyo,  tel.,  June  8,  1905,  MS. 
Inst  Japan,  V.  232. 

The  negotiations  following  this  invitation  led  to  the  sending  of  plenipiv 
tentiarles  by  Russia  and  Japan  to  Portsnioutli.  N.  H.,  where  on  Aug. 
2.VSept.  5,  1905,  a  treaty  of  {)eaoe  was  signed.  See  Hishida.  The 
International  Position  of  Japan  as  a  Great  Power,  23^244,  274. 

(4)    THE   HAGUE  CONVENTION. 

§  1068. 

"  TiTi.E  T. — On  the  Maintenance  of  the  General  Peace. 

"Article  I.  With  a  view  to  obviating,  as  far  as  possible,  recourse 
to  force  in  the  relations  l)etween  States,  the  Signatory  Powers  agree 
to  use  their  best  efforts  to  insure  the  pacific  settlement  of  international 
differences. 

"TiTiJE  II. — On  Good  Offices  and  Mediation. 

"Article  IT.  In  case  of  serious  disagreement  or  conflict,  l)efore  an 
appeal  to  anns,  the  Signatory  Powers  agree  to  have  recourse,  as  far 
as  circumstances  allow,  to  the  good  offices  or  mediation  of  one  or  more 
friendly  Powers. 
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**ARTTriJ5  III.  Independently  of  this  recourse,  the  Signatory  Pow- 
•fs  reoonimend  that  one  or  more  Powers,  strangers  to  the  dispute, 
fhoiiUL  on  their  own  initiative,  and  as  far  as  circumstances  may 
■Uow«  offer  their  good  offices  or  mediation  to  the  States  at  variance. 

-  Powers,  strangers  to  the  dispute,  have  the  right  to  offer  good 
cJfeps  or  nie<liation,  even  during  the  course  of  hostilities. 

*'The  exercise  of  this  right  can  never  be  regarded  by  one  or  the 
other  of  the  parties  in  conflict  as  an  unfriendly  act. 

**AjmcLE  IV.  The  part  of  the  mediator  consists  in  reconciling  the 
oppcwin^  claims  and  appeasing  the  feelings  of  resentment  which  may 
have  arisen  between  the  States  at  variance. 

-Article  V.  The  functions  of  the  mediator  are  at  an  end  when  once 
it  is  declared,  either  by  one  of  the  parties  to  the  dispute,  or  by  the 
mediator  himself,  that  the  means  of  rec*onciliation  proposed  by  him 
arp  not  acceptecfr 

*'ABncLE  VI.  Good  offices  and  mediation,  either  at  the  request  of 
the  parties  at  variance,  or  on  the  initiative  of  Powers  strangers  to  the 
dispute,  have  exclusively  the  cliaracter  of  advice  and  never  having 
binding  force. 

^AvncxE  VII.  The  acceptance  of  mediation  can  not,  unless  there  be 
an  mgtvetneiii  to  the  contrary,  have  the  effect  of  interrupting,  delay- 
ing, or  hindering  mobilization  or  other  measures  of  preparation  for 


•^  If  me<liation  occurs  after  the  commencement  of  hostilities  it 
ciib4*s  no  interruption  to  the  military  ojH»rations  in  progress,  unless 
there  he  an  agrc»ement  to  the  contrary. 

***VjrnciJ5  VIII.  The  Signatory  Powers  are  agreed  in  recommending 
the  application,  when  rircumstances  allow,  of  special  mediation  in  the 
f<iIlowing  form: — 

-  In  case  of  a  s4»rious  differoiuM*  endangering  the  peace,  the  States 
at  variance  choose  rt*s|K»ctively  a  Power,  to  whom  they  intrust  the 
nii?v«i(m  of  entering  into  din»<*t  communication  with  the  Power  chost»n 
«m  the  other  side,  with  the  object  of  pix*venting  the  rupture  of  pacific 
n*lmtions. 

-  For  the  perio<l  of  this  mandate,  the  term  of  which,  unless  other- 
wise stipulated,  can  not  excetMl  thirty  days,  the  States  in  c<mflict 
«va>*»  fn>m  all  <lin»ct  communication  on  the  subjwt  of  the  dispute, 
«hi<*h  i>  reganlwl  as  referrtMl  exclusively  to  the  meditating  Powers, 
who  must  use  their  l)est  efforts  to  settle  it. 

-  In  ca-se  of  a  definite  rupture  of  pacific  relations,  thes4»  Powers  are 
(4iarpHl  with  the  joint  task  of  taking  advantage  of  any  opportunity 
to  restore  peace. 

H.  Doc  Ml— Tol  7 8 
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"  Title  III. — On  International  Commissions  or  Inquiry. 

"  Article  IX.  In  differences  of  an  international  nature  involving 
neither  honor  nor  vital  interests,  and  arising  from  a  difference  of 
opinion  on  points  of  fact,  the  Signatory  Powers  recommend  that  the 
parties,  who  have  not  been  able  to  come  lo  an  agreement  by  means  of 
diplomacy,  should  as  far  as  circumstances  allow,  institute  an  Interna- 
tional Commission  of  Inquiry,  to  facilitate  a  solution  of  these  differ- 
ences by  elucidating  the  facts  by  means  of  an  impartial  and  conscien- 
tious investigation. 

"Article  X.  The  International  Commissions  of  Inquiry  are  con- 
stituted by  special  agreement  between  the  parties  in  conflict 

"  The  Convention  for  an  inquiry  defines  the  facts  to  be  examined 
and  the  full  extent  of  the  Commissioners'  powers. 

"  It  settles  the  procedure.  ^ 

"  On  the  inquiry  both  sides  must  be  heard. 

"  The  form  and  the  periods  to  be  observed,  if  not  slated  in  the  in- 
quiry Convention,  are  decided  by  the  Commission  itself. 

"Article  XI.  The  International  Commissions  of  Inquiry  ar© 
formed,  unless  otherwise  stipulated,  in  the  manner  fixed  by  Article 
XXXII  of  the  present  convention. 

"Article  XII.  The  powers  in  dispute  engage  to  supply  the  Inter- 
national Commission  of  Inquiry,  as  fully  as  they  may  think  possible, 
with  all  means  and  facilities  necessary  to  enable  it  to  be  completely 
acquainted  with  and  to  accurately  understand  the  facts  in  question. 

"Article  XIII.  The  International  Conmiission  of  Inquiry  oom- 
municates  its  Report  to  the  conflicting  Powers,  signed  by  all  the  mem- 
bers of  the  Commission. 

"Article  XIV.  .The  report  of  the  International  Commission  of  In- 
quiry is  limited  to  a  statement  of  facts,  and  has  in  no  way  the  char- 
acter of  an  arbital  award.  It  leaves  the  conflicting  Powers  entire 
freedom  as  to  the  effect  to  be  given  to  this  statement." 

Ck)uyention   for  the   Pacific   Settlement  of   lutemutional   DisputeB,   The 
Hague,  July  29,  1899,  32  Stat.  IL  1785. 

3.  Abbitbation. 

(1)  a  judicial  method. 

§  1069. 

According  to  present  practice,  the  redress  of  national  grievances 
may  be  pursued,  first,  by  amicable  methods ;  and,  secondly,  by  force. 
Of  amicable  methods  the  most  conmion  is  negotiation.  There  is 
nothing  more  conducive  to  the  settlement  of  differences  than  a  fair 
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mii<l  candid  discussion  of  them.  Where  this  fails,  we  may  yet  try 
arl>itration  or  mediation. 

Thcsi*  methods  are  often  discusse<l  as  if  they  were  practically  the 
same,  hut  in  reality  they  are  fundamentally  different.  Mediation 
18  an  advis4>ry,  arbitration  a  judicial,  function.  Mediation  recom- 
men<Ls.  arbitration  decides.  AVhile  nations  might  for  this  reason 
a<'ce|>t  me<Iiation  in  various  cases  in  which  they  might  be  unwilling 
or  reluctant  to  arbitrate,  it  is  also  true  that  they  have  often  settled 
by  arl>itration  questions  which  mediation  could  not  have  adjusted. 

It  is,  for  example,  hardly  conceivable  that  the  question  of  the 
Alalmma  claims  could  have  been  settled  bv  mediation.  The  same 
thing  may  Ik*  saiil  of  many  and  indeed  of  most  of  the  great  nunil)er 
of  lM)undary  disputes  that  have  been  settled  by  arbitration.  The 
importance  of  mediation  as  a  form  of  amicable  negotiation  should 
niK  lie  minimized.  The  Congress  of  Paris  of  1856,  as  well  as  the 
CVmgo  C\mference  of  1884,  made  a  declaration  in  favor  of  the  prac- 
ci<f»  of  mediation;  and  a  formal  plan  of  mediation  forms  part  of  the 
r>on%*ention  lately  adopted  at  The  Hague  for  the  settlement  of  inter- 
national disputes.  Nevertheless,  mediation  is  merely  a  diplomatic 
function  and  offers  nothing  new. 

Ari)itration,  on  the  contrary,  represents  a  principle  as  yet  only 
oetmsioiially  acted  upon,  namely,  the  application  of  law  and  of  judi- 
cial niethcxls  to  the  determination  of  disputes  between  nations.  Tts 
iihJ4*<i  i^  to  (lispla(*e  war  l)etween  nations  as  a  means  of  obtaining 
national  re<lress,  by  the  judgments  of  international  judicial  tribunals; 
jurt  as  private  war  U^tween  individuals,  as  a  means  of  obtaining  ]X'r- 
•<»nal  n^lress,  has,  in  conse<iuence  of  the  development  of  law  and 
ctnlcr  in  civilized  states,  been  supplanted  by  the  pnx'ess4»sof  municipal 
rimrts.  In  discussing  the  subject  of  arbitration  we  arc  therefon*  to 
e.\clud«*  from  (consideration,  except  as  a  means  to  that  end.  mediation, 
ipm^l  c»ffic«^,  or  other  forms  of  negotiation. 

-  It  "S^^ms  .  .  .  that  the  commissioners  [under  the  claims  con- 
vention lietween  the  three  states  formerly  com|K)sing  the  original 
Kepiiblii*  4if  (\)lombia]  consider  their  functicms  as  partially  if  not 
exrlu^ively  diplomatic  and  not  judicial.  This  we  were  not  prepannl 
to  •'Xi*'*'!  either  by  the  convention  under  which  they  are  acting  or  by 
ih«*  ih»>paiches  of  Mr.  McAfet*  in  relation  to  it.  It  was  known  that 
th«*  main  (ibjinrts  of  that  c<mvention  were  to  fix  the  propoi*tion  due 
fn»m  each  of  the  states  on  acctmnt  of  the  debts  of  (\>lombia,  to  con- 
•4  it  ate  a  lioanl  for  hearing  and  deciding  u]>on  them  and  to  pr(>s<TiU^ 
th«'  fonn-*  in  which  the  proceedings  of  the  board  wen*  to  Ix*  conducted. 
A«i^»rding  to  all  our  previous  ex|XTience  in  ndation  to  swrh  iNNlies, 
th*-ir  fiiiK'tions  wen*  c<msidere<l  to  In*  pundy  judicial  in  their  natun*. 
Not  only  all  diplomatic  action  between  tho^^e  states  themselves  in  rela- 
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tion  to  the  subjects  of  the  convention  was  supposed  to  be  finally  con- 
cluded by  it,  but  also  to  be  suspended  between  them  and  such  foreign 
nations  as  might  be  disposed  to  respect  it,  at  least  until  those  subjects 
had  been  judicially  investigated  and  disposed  of  by  the  board.  'Ijt 
comision  de  ministros'  is  the  phrase  used  in  the  convention  when  the 
board  is  mentioned.  This,  though  literally  'commission  of  minis- 
ters,' was,  when  the  duties  assigned  were  considered,  interpreted  as 
conveying  in  English  the  meaning  of  'board  of  commissioners.'  In 
their  communications  to  vou  the  commissioners  assume  the  titles  of 
'ministers  plenipotentiary  and  Colombian  assembly.'  As  these  titles 
are  not  authorized  by  the  convention,  it  is  reasonable  to  presume  that 
they  were  used  to  inculcate  the  idea  that  the  functions  of  the  commis- 
sioners were  designed  to  be  exclusively  diplomatic.  It  is  true  that  the 
convention  also  stipulates  that  the  commissioners  shall  be  duly 
accredited  and  instructed.  This,  however,  was  construed  to  mean 
that  they  were  severally  to  be  furnished  by  the  governments  appoint- 
ing them  with  evidence  of  their  appointment  and  that  the  instruc- 
tions which  they  were  to  receive  were  not  designed  to  extend  or  alter 
the  nature  of  their  proceedings  as  prescribed  by  the  convention  itself. 
There  is  no  article  of  the  convention  which  requires  the  board  to 
demand  evidence  of  the  agents  of  foreign  creditors  of  their  authority 
to  represent  their  constituents. 

"  Though  in  forming  their  governments  the  Spanish-American 
Republics  have  copied  with  considerable  accuracy  the  Constitution 
of  the  United  States,  some  of  their  constitutions  are  deficient  in  the 
precision  with  which  that  model  defines  the  functions  of  the  executive 
and  judicial  authority,  and  in  none  of  them  are  the  duties  and  powers 
of  those  departments  as  distinct  and  independent  as  they  were 
intended  to  be  made  by  our  Constitution.  There  is  also  frequent 
occasion  to  remark  that  the  public  men  of  those  countries  do  not 
appear  to  l)e  aware  how  essential  it  is  for  all  good  government  and 
especially  for  all  claiming  to  be  republican  in  theory  and  aiming  to 
be  so  in  practice,  that  neither  the  executive  nor  the  judiciary  should 
encroach  upon  the  peculiar  provinces  the  one  of  the  other.  In  the 
course  of  the  negotiation  of  a  late  convention  with  Mexico,  Mr. 
Martinez,  the  Plenipotentiary  of  that  (Tovernment,  submitted  a  draft 
of  articles  one  of  which  contained  a  stij)ulati<m  that  the  commis- 
sioners of  the  two  (iovernments  to  be  appointed  to  hear  and  decide 
on  the  claims  were  to  l)e  duly  instructed,  etc.  This  was  objected  to 
by  me  as  \mi\g  incompatible  with  the  peculiarly  judicial  fimctions  of 
the  commissioners,  and  the  force  of  the  objection  was  acknowledged, 
for  the  convention,  as  concluded,  contains  no  stipulation  of  the  char- 
acter referred  to." 

Mr.   Forsyth,   Sec.   of   State,  to  Mr.   Semple.   cbarpC*  d^nfTaires  to   New 

Granada,  No.  7,  Feb.  12,  1839,  MS.  Inst  Colombia,  XV.  58. 
See  Moore,  Int.  Arbitrations,  II.  1226. 


§  lOTiO.]  ARBITRATION.  27 

Upon  the  refusal  of  the  Government  of  Buenos  Ayres  to  pay  a  debt 
to  a  citizen  of  the  United  States,  which  the  Government  of  the  United 
States  clainie<I  to  lie  justly  due,  the  minister  of  the  Uniteil  States  at 
Buenos  Ayres  was  instructed  "to  insist  upon  an  arbitration  to  take 
plai*e  at  this  city'^  [Washington],  and  that  the  award  of  the  arbi- 
tmttirs  should  Im»  final.  He  was  further  instructed  to  sav  to  the  Gov- 
omnient  «if  Buenos  Ayres  "^  that  any  further  delay  on  its  part  in 
facilitating  and  effecting  its  final  settlement,  will  l)e  regarded  by  the 
IVpHident  as  indicating  but  a  slight  disposition  to  do  justice  to  a 
citizen  of  the  United  States,  and  to  cultivate  and  promote  the  friendly 
relations  which  so  happily  subsist  between  the  two  (lovernments." 

Mr.  rnUMMUi.  S<h\  of  State,  to  Mr.  Brent.  Mnr.  .T   lS4r».  MS.   Inst.  Arg. 
Ki»|i.  XV.  14. 

*•  TIlis  I)e{mrtment  has  for  many  years  past  adopted  the  jjolicy  of 
sulHiiitting  to  a  disinterested  arbitration  claims  of  its  citizens  against 
other  giivernments,  when  otherwise  unable  to  agree  u|>on  an  adjust- 
ment, and  when  no  |H)litical  reasons  have  interfered  to  prevent  such 
submission,  and  when  there  has  been  no  great  principle  of  public  law 
al  isKue.*' 

Mr  J-  i\  H.  !>avlM.  Act.  StN*.  of  State,  to  Mennrs.  AUeii  &  Son.  AuR.  1.% 
ISiBi.  81  MS.  I)oni.  I>et.  MX 

.V|>ril  7,  ishs,  an  agreement  was  entered  into  Iwtween  Mr.  I>*wis, 
UiiitiHl  States  (*oiisul  at  Tangier,  and  the  M(K)rish  authorities,  for  the 
art>itration  of  tlie  claims  against  the  (iovernment  of  Mor<M*co  grow- 
ing out  of  the  negh^'t  or  refusal  of  that  Government  to  obst»rve  and 
enfonv  tn*aty  rights  of  American  citi/A»ns  and  proteges.  The  Sultan 
having  n'fu.se<l  to  approve  the  agnvment,  Mr.  Stroln^l,  st»crctarv  of 
the  Unitt^l  States  legation  at  Madrid,  was  dinn'ted,  April  28,  1S8S, 
to  pnnttMl  to  Tangier  to  assist  in  the  negotiation.^.  He  arrived  at 
Tangier  cm  the  *Jd  of  May,  and  on  the  8th  of  the  same  month,  with  the 
assistam-e  of  Mr.  StroUd  and  of  Couunander  Folger,  of  the  U.  S.  S. 
(/uifftrfniHij^  a  new  arrangement  was  completed,  satisfactory  to  all 
partier^  By  this  agre*»ment  a  tribunal  was  to  Ih»  con!<titute<l,  to  Ih» 
rotii|M^eil  of  Mr.  I^ewis  and  of  two  |H»rs<ms  designated  by  the  Sultan, 
who  were,  however,  to  have  but  one  vote.  The  agnnMuent  (H)ntained 
ail  enumeration  of  four  matters  which  were  to  Ih'  dis]K>s<Ml  of,  but 
•4ipulate<I  that  other  claims  of  American  citizens  in  regard  to  debts, 
cummercial  intercourse,  and  n)blK»rit»s  might  Ih»  prest»nt<Hl.  The  tri- 
bunal wa>  to  endeavor  to  make  its  n»|H)rt  by  June  1.  1SS8,  and  its 
#Wi*ion>  were  to  Ih»  binding.  In  the  event  of  a  disagreement  one  of 
iIh*  fi»n*ipi  n»pn»sentatives  at  Tangier  was  ti)  Ik»  named  as  umpire. 
Tlie  tribunal  met  and  agrt^nl  u|K)n  an  awanl,  which  was  signtMl  by 
Mr.  Ijewis  and  the  two  representatives  of  the  Sultan.     This  awanl 
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embraced  the  matters  specifically  enumerated  in  the  agreement,  and 
stipulated  that  the  other  claims  should  be  left  to  the  examination  and 
decision  of  certain  other  persons.  Complaint  was  afterwards  made 
of  the  nonobservance  by  the  Moorish  Government  of  the  provisions 
of  the  award  in  respect  of  two  of  the  four  enumerated  matters. 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Lewis,  consul  at  Tangier,  March  1,  1880^ 
129  MS.  Inst.  Consuls,  112. 

"  The  condition  of  international  law  fails  to  furnish  any  imperative 
reasons  for  excluding  boundary  controversies  from  the  scope  of  gen- 
oral  treaties  of  arbitration.     If  that  be  true  of  civilized  states  gener- 
•  ally,  a  fortiori  must  it  be  true  of  the  two  great  English-speaking 
nations." 

Mr.  Olney,  Sec.  of  State,  to  Sir  J.  Pauncefote,  Brit  ambasa.,  June  22, 
1896,  For.  Rel.  1896,  232,  236. 

(2)    AQBEEMENT  TO   ABBITBAIi:. 
§   1070. 

Where  the  parties  to  a  controversy  agree  to  submit  it  to  arbitration, 
it  is  the  usual  practice  to  draw  up  and  sign  a  treaty,  convention,  or 
protocol  defining  the  question  at  issue  and  the  arbitrator's  powers, 
besides  providing  for  the  appointment  of  arbitrators  and  regulating 
to  some  extent  their  procedure. 

The  agreement  of  two  nations  to  arbitrate  a  question  "  constitutes 
an  obligation  l>etween  them  which  neither  is  morally  free  to  disregard 
on  grounds  of  technical  formality." 

Mr.  Gresbam,  Sei?.  of  State,  to  Mr.  Baker,  min.  to  Costa  Rica,  July  14, 
1893,  For.  Rel.  1893,  202,  203. 

(3)    APPOINTMENT   OF    ABBITBATOBS. 
§    1071. 

"  Under  no  circumstances  .  .  .  could  the  Government  of  the 
United  States  carry  its  mediatory  good  offices  to  the  extent  of  pro- 
posing itself  as  arbitrator,  even  if  exchiding  the  imputation  of  being 
itself  an  interested  party  to  the  arbitration ;  "  and  the  fact  that  it 
had  been  constrained  to  occupy  a  position  of  reserve  with  regard  to 
a  question  l)etw<^n  two  other  nations  "  for  its  own  protection  and  to 
safeguard  American  interests,  would  effectually  preclude  any  sug- 
gestion that  the  Executive  of  this  Government  lx»  invited  to  decide 
3t  as  a  judge." 

Mr.  Gresbaoi,  Soo.  of  State,  to  Mr.  Peralta,  Costa  Uicaii  iiiin..  May  18, 
1893,  For.  Rel.  1893,  287,  288,  280. 


5  1071.]  ARBITRATION.  29 

<>n  June  12,  1848,  Lord  Palmerston  earnestly  opposed  a  proposi- 
i'uHi  in  Parliament  that  Great  Britain  should  pledge  herself  to  abide 
tlie  result  of  arbitration,  on  the  ground  that  ^^  there  is  no  country 
which*  from  its  political  and  commercial  circumstances,  from  its 
mmritinie  interests,  and  from  its  colonial  possessions,  excites  more 
anxious  and  jealous  feelings  in  different  quarters  than  England  does, 
and  there  is  no  country  that  would  find  it  more  difficult  to  obtain 
re«lly  disinterested  and  impartial  arbitrators.'^ 

Creaky '8  Flwt  Platform  of  Int  I^w,  098. 

For  notice  of  the  arbitration  of  the  German  Emperor  In  the  case  of  the 
8an  Joan  water  boundary,  see  PhiUlmore,  Int  Law  (3d  ed.),  5-10. 

In  July,  1892,  the  British  schooner  Lottie  May  put  into  the  port 
of  Kuatan,  island  of  Ruatan,  Honduras,  unloaded  a  cargo  of  pro- 
%'isions  and  asked  for  a  clearance  for  Great  Caiman,  whence  she  had 
cume.  Cl(»arance  was  refused  because  of  revolutionary  troubles  on 
the  Honduran  coast,  and  afterwards  the  captain  of  the  schooner  was 
arre^teil  for  alleged  insulting  language  to  the  authorities.  He  was 
imprisoned  for  six  days,  the  vessel  meanwhile  being  detained.  The 
British  (lovemment  claimed  damages  to  the  amount  of  £300  for 
the  captain  and  £200  for  the  vessel.  The  Honduran  Government 
admitted  liability,  but  contested  the  amount  of  damages,  claiming 
that  it  was  not  liable  for  damages  on  account  of  imprisonment  of 
the  master,  but  only  for  the  detention  of  the  vessel. 

It  was  agreed  to  arbitrate  the  question,  and  an  invitation  to 
act  as  arl>itrator  was  extended  to  Mr.  Arthur  M.  Ifeauprc,  charge 
d'affaires  ad  interim  of  the  United  States  to  Guatemala  and  Hon- 
duras. Mr.  I^upre  was  authorized  by  the  United  States  to  act  on 
the  un<lerstanding  that  he  was  to  do  so  |)ersonaIIy  and  not  as  tlie 
representative  of  his  (jtovemment.  This  condition  was  accepted  by 
the  jMirties  to  the  dispute,  who  desired,  however,  that  the  case  should 
be  submittetl  to  "Arthur  M.  Beaupre,  who  is  now  charge  d'affaires 
ad  interim  of  the  United  States,''  with  the  understanding  that  he 
wa>  to  sign  his  individual  name  and  render  his  decision  over  his 
personal  signature.    This  arrangement  was  approved. 

For.  Kel.  180D,  871-3r2. 

The  members  of  the  general  board  provideil  by  The  Hague  treaty 
aiv  n<H  officers  of  the  United  States  whose  appointments  rtHjuirc  con- 
fimiation  by  the  Senate,  nor  are  they  in  the  ordinary  acceptation  of 
%Yw  terms  persons  holding  office.  Their  work  is  not  only  occasional, 
Ujt  I-  contingent  upon  their  appointment  by  fortMgn  powers  to  act  as 
arf  litntors  in  the  settlement  of  disputes  between  them. 

GriOB.  At  Gen.,  Not.  7,  1900,  23  Op.  313. 
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(4)     LIMITATION   OF   ABBITBATOBS'   POWEBfl. 

§  1072. 

An  award  was  made  under  the  7th  article  of  the  treaty  of  1794 
with  Great  Britain  to  several  persons  collectively,  who  afterwards 
disagreed  as  to  their  respective  shares.  It  was  advised  that  the  Grov- 
erninent  had  only  to  see  that  the  money  was  paid  to  those  in  whose 
favor  it  was  awarded,  and  that  they  must  resort  to  the  courts  to 
settle  their  differences. 

Brcc'kenrldKG.  At.  Gen.,  1805,  1  Op.  153. 

Under  the  treaty  with  Spain  of  February  22,  1819,  provision  was 
made  for  the  appointment  of  commissioners  to  "  receive,  examine, 
and  decide  upon  the  amount  and  validity  of  all  the  claims  "  of  a  cer- 
tain description  agjiinst  that  (iovernment.  It  was  held  that  this  gave 
the  commis.sioners  power  to  decide  conclusively  upon  the  amount 
and  validity  of  claims,  but  not  upon  the  conflicting  rights  of  parties 
to  the  sums  awarded  bv  them. 

Comogys  v.  Vasse,  1  l*et.  193. 

Under  the  act  of  Congress  constituting  a  board  of  commissioners 
to  pass  on  claims,  provided  for  by  the  treaty  with  France  of  1831, 
the  decision  of  the  board  l)etween  conflicting  claimants  is  not  con- 
clusive, and  the  question  of  tlieir  respective  titles  is  fully  open  to  be 
adjudicated  by  the  courts. 

FrovaU  r.  Bnc-lio.  14  I»et.  l>5. 

The  awartl  of  commissioners  under  the  act  of  1840  (9  Stat.,  398), 
pa.ssed  to  carry  into  effect  the  convention  with  Mexico  of  1848,  does 
not  finally  settle  the  equitable  rights  of  third  jwrsons  to  the  money 
awarded.  It  makes,  however,  a  legjil  title  to  the  person  recognized 
by  the  award  as  the  owner  of  the  claim,  and  if  he  also  have  equal 
equity,  his  legal  title  can  not  Ih»  disturbed. 

Jiidsoii  V.  Corcoran,  17  How.  i\V2. 

When  it  was  announced,  in  1887,  thai  (\)sta  Rica  and  Nicaragua 
would  refer  their  boundary  dispute  to  the  President  of  the  United 
States,  the  Colombian  minister  at  Washington  suggested  that  it 
would  I)e  advisable  to  postpone  the  proceedings  till  the  Spanish  Gov- 
ernment should  render  its  decision  in  the  pending  arbitration  of  the 
boundarv  between  Colombia  and  Costa  Rica,  and  in  case  this  could 
not  Ix^  done  he  res(»rved  the  rights  of  his  Government,  so  far  as  they 
might  l)e  affected  by  any  decision  on  the  dispute  bet^veen  Costa  Rica 
and  Nicaragua.     Replying  to  these  representations,  the  Department 
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of  StRte  said:  ^I  do  not  conceive  it  possible  for  an  arbitrator  to 
assume  to  decide  any  question  other  than  that  submitted  to  him  by 
the  two  states  which  may  seek  his  judgment,  or  to  take  cognizance 
of  any  collateral  issue  between  either  of  them  and  a  third  state, 
which  is  not  expressly  submitted  to  him  by  the  parties  directly  inter- 
ested. I  am  not  aware  that  Nicaragua  is  a  party  to  the  submission 
now  before  the  Queen  Regent  of  Spain,  any  more  than  Colombia 
is  a  party  to  the  question  which  Costa  Rica  and  Nicaragua  may  sub- 
mit to  the  arbitrament  of  the  President  of  the  United  States;  and  I 
find  nothing  in  the  submission  to  Spanish  arbitration  (as  heretofore 
made  known  to  this  Department  by  the  official  communications  of  the 
representatives  of  Colombia  and  C^osta  Rica  at  this  capital)  which 
would  induce  me  to  advise  the  President  that,  in  the  event  of  his 
accepting  the  personal  trust  of  arbitrating  the  boundary  question 
hi^tween  C\)sta  Rica  and  Nicaragua,  his  decision  should  await  or  be 
in  any  way  amtingent  upon  the  decision  of  the  Spanish  arbitrator  in 
the  wholly  inde{)endent  question  between  Cx)sta  Rica  and  C\)lombia, 
or  \w  otherwise  rendered  than  upon  the  precise  facts  submitted  to 
hiui.'^ 

Mr.  Bayard.  8eo.  of  State,  to  Mr.  Beoerrn.  (3oloiiiblaii  luiii..  July  2.S.  1887, 
MS.  NoteH  to<'oloiiibia.  VII.  l^."*. 

An  award  waH  rendered  on  the  <|ui*Htlon  l>et\v(»en  i\mU\  liU'n  and  Ni<*a- 
niiaia  by  Prenldent  Cleveland  <m  March  22.  ISHS.  (Mo<>n\  Int.  Arl)l- 
tmtlonK.  II.  19i;4.) 

The  arf»ltratiun  lM*tween  (V»lonibla  and  CoHta  Klca  lai)8od.  owini;  to  a  dis- 
pute lietw(H*n  the  <'ontraetini;  imrties  as  to  the  time  within  \vhi<'h  tlieir 
«-:i»M»M  \ven»  to  Im»  |ir(*sent(Ml.  Nef^otiations  were,  liowever,  afterwards 
undertaken  for  a  new  treaty  of  arbitrati<»n.  (.Moore,  Int.  Arbitra- 
tions, v.  4857.1 

-  R<*garding  this  state  of  facts  as  establislie<I  by  the  diplomatic 
un«I«*rstandiii^  of  the  two  governments,  we  have  a  east*  in  which,  not^ 
withstanding  the  provisions  of  the  ln»aty  placing  Anieri<'an  citizens 
ti[M»ii  the  same  plane  in  this  regard  as  natives,  a  tax  is  levied  \i\Hm 
them  of  double  the  amount  of  that  iinpos^'d  n|K)ii  natives,  and  when 
tH>t  paid  the  employers  of  .such  workmen  are  subject  to  a  snnnuarv 
^pizu^^»  and  sale  of  their  good.s.  It  is  strongly  urgi»d  in  the  able  argu- 
ment Mibmitte<I  by  the  minister  of  Ilavti  that  the  renie<lv  of  the  (*laim- 
ants  shouhl  lie  sought  in  the  l<K*al  courts  of  Ilayti,  and  that  such 
npiiHNly  is  exclusive.  Numerous  pnH*e<lents  are  cited  to  the  proposi- 
tion that  govenmients  will  not  intervene  diplomatically  when  such 
n*niedy  is  given.  As  a  general  pro|M>sition.  it  is  S4»ttled  international 
law  that  a  government  will  not  intervene  in  claims  against  foreign 
governments  when  re<lress  may  Ik»  ha<l  in  the  courts  of  that  <M)nntrv. 
If  there  has  lieen  a  substantial  ilenial  of  justice,  or  a  gi'oss  mix*arriage. 
thereof,  sanctioned  and  approved  by  the  op]>osing  government,  a 


82  MODES   OF  BEDBESS.  [§1072. 

nation  will  then  intervene.  The  arbitrator  in  this  case,  however,  is 
given  jurisdiction  of  the  differences  between  the  two  governments 
by  the  terms  of  the  arbitral  agreement,  giving  him  jurisdiction  and 
authority  to  determine  certain  differences.  It  is  expressly  provided 
in  the  protocol: 

" '  That  the  question  of  the  liability  of  the  Republic  of  Hayti  to 
pay  an  indemnity  in  each  of  said  cases,  and  if  so  found  by  the  arbi- 
trator, the  further  question  of  the  amount  of  the  said  indemnity  to 
be  awarded  shall  be  referred  to  the  Hon.  William  R.  Day,  sometime 
Secretary  of  State  of  the  United  States,  and  now  judge  of  the  cir- 
cuit court  thereof,  who  is  hereby  appointed  to  hear  said  causes  and  to 
determine  the  questions  of  said  liability  and  the  amount  of  said 
indemnity,  if  any  is  found  by  said  arbitrator  to  be  justly  due.' 

"  From  this  agreement  the  authority  of  fhe  arbitrator  is  derived. 
I  can  not  perceive  that  the  competency  of  the  arbitrator  can  be  lim- 
ited, because  of  the  fact  that  Metzger  &  Co.  might  have  sought 
judiciffl  remedies  in  the  courts  of  Hayti.  This  fact  may  have  weight 
in  the  determination  of  the  government  when  its  attention  is  called 
to  claims  against  other  goverimients,  and  may  be  sufficient  reason  for 
declining  diplomatic  intervention  until  an  attempt  has  been  made  to 
obtain  judicial  redress  in  the  courts  of  the  country  where  the  claimant 
is  domiciled.  The  fact  that  such  remedy  is  afforded  may  be  good 
ground  for  withholding  consent  from  an  offer  to  arbitrate  differences. 
I  am  at  a  loss  to  perceive  how  it  can  afford  a  valid  objection  to  the 
arbitrator  ex(»rrising  powers  conferred  in  the  protocol  of  arbitration." 

Awurd  of  the  Hon.  WiUiam  H.  Day,  arbitrator,  in  the  matter  of  the  claims 

of  Jolni  1).  Metzger  &  Co.  r.  The  Republic  of  Hayti,  protocol  of  Oct 

IS,  1800,  For.  Uel.  1JK)1,  202.  204,  275. 
For  the  brief  of  the  Hon.  W.  L.  Penfleld,  Solicitor  of  the  Department  of 

State,  for  the  TTnited  States,  in  this  case,  see  Mr.  Hay,  Sec.  of  State. 

t(»  Mr.  Day,  March  29,  1900,  244  MS.  Dom.  Let.  65. 

The  judicial  and  executive  departments  being  under  the  Constitu- 
tion (Jistinct,  the  functions  of  the  former,  so  far  as  concerns  the 
determination  of  litigated  issues  of  fact,  can  not  be  vested  in  the 
latter,  unless  by  a  treaty  or  an  act  of  Congress.  The  I>epartment 
of  State,  th(»ref()re,  can  not,  either  through  its  own  officers  or  through 
an  arbitrator  apj^ointed  by  it,  take  and  mould  sworn  testimony  in 
order  to  determine  such  issues.  Hence,  where  an  arbitrator  ap- 
I>ointed  under  a  protocol  which  was  signed  by  the  Secretary  of  State 
of  the  United  States  and  the  diplomatic  representative  of  a  foreign 
government,  administered  oaths  to  witnesses,  determined  what  ques- 
tions wer<»  to  l)e  put  to  them,  and  issued  commissions  for  the  taking 
of  testimony  on  oath,  it  was  held  that  his  proceedings,  so  far^as  they 
involved  the  exercise  of  distinctively  judicial  prerogatives,  as  in 
the  matters  specified,  were  ultra  vires. 
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Report  of  Mr.  Bayard,  Sec.  of  State,  to  the  President,  in  the  caseH  of 
Pelletier  and  Laxare,  Jan.  20,  1887,  For.  Rel.  1887,  503,  G08. 

The  protocol  required  the  arbitrator  to  **  receive  and  examine  all  pai)er8 
and  erldence  "  which  might  be  "  presented  to  him  on  behalf  of  either 
Ooremment/'  and  provided  that  if  he  Rhould  then  "  requent  further 
erldence,  whether  documentary  or  by  testimony,  given  under  oath 
before  him  or  before  any  person  duly  commissioned  to  that  end/* 
the  two  Governments  should  use  all  menns  in  their  power  to  furnish 
it.  It  was  assumed  from  the  beginning  of  tlie  proceedings  before 
the  arbitrator  that  the  protocol  was  intended  to  emiiower  him  to 
administer  oaths;  but  It  api)eared  that  he  entertained  doubts 
whether  he  was  authorised  to  send  out  a  commission  to  talie  testi- 
mony abroad.  Subsequently,  however,  he  stated  that  he  would 
••  sign  what  purports  to  be  a  commission/*  ttiough  he  had  "  very 
serious  doubts**  as  to  his  powers  In  the  matter.  (Moore,  Int  Arbi- 
trmtioiia,  II.  1752-1756.) 

(5)    POWEB  TO  DETEBMINE  JUBI8DICTION. 

§     1073. 

A  controversy  arose  in  the  proceedings  of  tlie  London  commission 
under  Article  VII.  of  the  Jay  treaty  as  to  the  power  of  the  commis- 
Mon  to  decide  whether  it  possessed  jurisdiction  of  claims  on  which  a 
final  decision  had  been  rendered  by  the  lords  commis;sioners  of 
appeal — the  highest  court  of  appeals  in  prize  ca.ses.  In  order  to  pre- 
vent the  commission  from  acting  on  this  question,  the  British  com- 
missioners asserted  a  right  to  withdraw  from  the  l)oar(l,  Ihe  trejity 
requiring  at  lea.st  one  of  the  commissioners  on  each  side  and  the  fifth 
romniissioner  to  l>e  present  at  the  performance  of  any  act  api>ertain- 
ing  to  the  commission.  In  this  way  the  progress  of  the  Ixianl  was 
lironght  to  a  halt.  In  this  dilemma  the  matter  was  brought  by 
Rufiis  King.  American  minister  in  liondon,  to  the  attention  of  I^)rd 
Grenville,  who  submitted  the  question  to  liord  Chancellor  I^>ugh- 
lioro«igh.  The  lord  chancellor  resolved  the  difficulty  by  declaring 
-that  the  doubt  respecting  the  authority  of  the  commissioners  to 
?*ttle  their  own  jurisdiction,  was  absurd :  and  that  they  must  neci»s- 
sarily  decide  upon  cases  being  within,  or  without,  their  competency.'* 

M4jore.  Int  Arbitrations,  I.  324-327. 

A  similar  question  was  raised  by  the  British  Government  with 
regard  to  the  power  of  the  Geneva  tribunal  to  deal  with  what  were 
known  as  the  **  indirect  claims.''  This  question  was  disjK>sed  of  by 
the  declaration  of  the  arbitrators  on  June  19,  1872,  that,  without 
regard  to  the  question  of  the  interpretation  or  effect  of  the  treaty,  the 
rlainw  in  question  did  not  in  their  opinion  constitute.  u|>oii  principles 
of  international  law,  a  good  foundation  for  an  awanl  of  comi)ensation 
or  compulation  of  damages  between  nations,  and  sliould  therefore  be 
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excluded  from  the  consideration  of  the  tribunal  in  making  its  award, 
even  if  there  were  no  disagreement  between  the  two  governments  as 
to  the  competency  of  the  tribunal  to  decide  upon  them.  This  declara- 
tion was  accepted  by  both  Governments. 

Moore,  Int.  ArbitratioiiH,  I.  040. 

For  other  prec*eilents  as  to  the  power  of  international  commissions  to 

determine  their  own  jurisdiction,  see  Moore,   Int.  Arbitrations,   II. 

1141,  114.%  1241,  1028;  III.  2277. 

The  convention  of  1S()4  with  the  United  States  of  Colombia  confers 
on  the  conuiiission  thereby  created  authority  to  decide  the  cases  which 
had  l>een  presented  within  the  time  specified,  and  which  had  not  been 
decided  by  the  commission  appointed  under  the  convention  of  1857, 
and  therefore  conferred  jurisdiction  to  determine  what  cases  had  been 
presented  to,  but  not  decided  by,  the  old  commission. 
S|>eed.  At  Gen.,  18(Uj,  11  Op.  402. 

A  proposal  having  been  made  by  the  United  States  to  create  a  new 
mixed  commission  to  consider  and  dispose  of  the  cases  which  were 
presented  to  a  j)revious  commission,  but  were  not,  for  want  of  time, 
disposed  of  finally,  the  Chilean  Government  assented,  but  suggestexi 
that  a  certain  claim  which  was  presented  to  the  previous  commission 
should  1k^  excluded  from  the  consideration  of  the  new.  The  United 
States  replied : 

"  I  note  the  arguments  advanced  by  you  in  behalf  of  your  sugges- 
tion that  the  North  and  South  American  Construction  Company's 
claim  should  Ik»  excluded.  These  objections  were  in  substance  made 
l)efore  the  late  commission,  and  were  not  considered  bv  it  sufficient 
to  exclude  the  case  from  its  jurisdiction.  One  of  the  principal  rea- 
sons advanced  by  you  for  exchidinp  that  case  from  the  new  commis- 
sion is  that  the  claim  is  in  its  nature  contractual.  If  this  were  true 
your  objection  might  l>e  sufficiently  answered  by  calling  attention 
to  the  fact  that  a  j)urely  contractual  claim  asserted  by  a  citizen  of 
Chile  against  the  United  States  was  entertained  by  the  commission, 
a  demurrer  which  the  agent  of  this  Government  made  to  the  same 
having  been  overruled. 

"  T  refer  to  the  case  of  Mr.  Trumbull,  who  filed  a  claim  for  $6,000 
for  service  rendered  by  him  as  attorney  in  securing  the  extradition 
from  Chile  of  a  fugitive  from  the  justice  of  this  country.  In  point 
of  fact,  however,  the  c(mstruction  company's  claim  is  not,  properly 
speaking,  based  upon  the  contract,  but  upon  conduct  of  the  Chilean 
Government,  amounting  to  a  practical  confiscation  of  its  property. 

"  But  the  question  whether  any  particular  claim  is  a  proper  one 
for  the  consideration  and  decision  of  an  international  commission  is 
necessarily  one  which  the  commission  itself  must  determine.    The 
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conventions  under  which  such  commissions  are  organized  usually 
tlescribe  in  general  terms  the  class  of  cases  of  which  the  commission 
is  to  take  jurisdiction,  and  whether  any  particular  case  presented  to 
it  «Hnes  within  this  class  the  commission  must,  of  coiirs(\  determine. 
The  de<*isions  of  the  late  commission,  l)oth  interlocutory  and  final, 
are  binding  U|K)n  Ixith  Governments,  the  latler  al)sohitely  so,  the 
fonner  unless  reversed,  after  propiT  proc^nnlings  for  a  rehearing. 
That  conunission  luiving  overruled  a  denuirrcM*  iulerposi^d  by  your 
(fovemment  to  the  construction  company's  claim,  any  new  commis- 
sion must  take  up  the  question  just  where  the  former  coumiission 
left  it,  subject  to  the  right  of  your  Government  to  move  for  a  re- 
hearing. It  certainly  would  not  be  proj^)er  to  exclude  the  claims 
etitirelv  fnnn  the  consideraticms  of  a  new  commission." 

Mr.  C)liH»y.  Sec.  of  State,  to  Mr.  <;«im.  ChUean  iiiln..  June  'JS.  ISftTi,  For. 
Kel.  18%.  I.  8:\. 

iii)    MAJOKITY    DECI8ION. 

S  1074. 
Bv  Art.  V.  of  the  Jav  treaty,  the  determination  of  wliat  was  the 

•  •  • 

true  river  St.  Croix  under  the  treaty  of  jx^ace  of  17S;^  was  committed 
t«>  m  Umrd  of  three  ct)mmissioners.  one  to  Ih»  appointed  by  ea<'h  gov- 
emment«  and  the  third  to  Ih»  chos(»n  by  the  two  so  appointed.  Wliei» 
the  American  and  British  commissioners  met,  thev  found  that  there 

ft 

was  a  variance  in  the  phraseology^  of  their  commissions,  the  former 
U»ing  auth<»rized  to  render  a  decision  *'  with  the  other  conmiissi oners,"*' 
while  the  British  commissioner's  coumiission  expivssly  declared  that 
full  effect  would  Ih»  given  to  any  decision  ma<le  by  him  *'with  the 
other  two  conmiissioners'"  or  by  "///r  tiuij(»r  part  of  the  said  thnn*." 
Attiimey-Cieneral  \j^\  July  20,  171)0,  1  Op.  00,  had  jidvised  the  Seciv- 
lan*  <»f  State  that  the  c<mcurrt»nce  of  all  thn^*  commissioners  was 
neeessarj'  ti>  a  decision.  Neither  government,  how(»ver,  accepted  this 
view :  and  the  Attorney-Generars  opinion  was  expressly  rejected  by 
tlif  Tnited  States  in  instructions  to  the  American  commissioner, 
ilmted  August  22, 17%,  with  which  a  copy  of  the  opinion  was  enclosinl. 
In  these  in.st ructions  Mr.  Pickering,  who  was  then  Secivtarv  of  State, 
r-fter  stating  that  he  ha<l  consulted  the  Secretary  of  the  Treasury 
and  the  S«>cretarv  of  War.  said : 

-  With  resj)ect  to  the  operation  of  the  decision  of  tlu»  commission- 
ers if  you  proceed  to  examine  and  de<*i<le  the  (juestioii  w<»  an*  unaui- 
miMisly  of  the  opinion,  contnirv  to  that  of  the  Attoriiey-CieneniK  that 
the  determinatitm  of  any  two  of  the  thnv  conunissioner^  (all  IwMng 
met  on  the  business)  will  be  binding  on  both  parties,  and  for  X\\i\ 
following  reaaons: 
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"  1.  That  the  great  object  of  the  treaty  was  to  terminate  the  differ- 
vnciH  between  the  two  nations;  among  which  was  the  dispute  about 
the  river  St.  Croix  as  their  IwHindarv. 

'*  2.  That  the  5th  article  declares^ '  that  question  shall  be  referred 
to  the  fnal  decision  of  commissioners  to  be  appointed  in  the  manner 
therein  prescribed : '  yet  on  both  sides,  the  very  possible,  and  even 
probable  dissent  of  one  of  the  commissioners  must  have  been  con- 
templated when  the  article  was  framed. 

"  3.  The  parties,  therefore,  could  never  have  intended  to  leave  it 
positively  in  the  power  of  either,  against  whom  the  decision  should 
be  made,  to  defeat  its  operation,  by  instructing  its  conmiissioner  to 
withhold  his  signature  from  the  declaration  signed  by  the  other  twa 

"4.  The  nature  of  such  transactions  between  parties  at  variance 
confirms  the  justness  of  the  opinion,  that  two  out  of  three  agreeing, 
their  decision  will  be  binding;  for  when  each  has  chosen  one,  or  an 
equal  number,  another  is  appointed  to  insure  a  majority  on  one  side 
or  the  other;  one  very  important  object  of  such  an  examination  of 
any  disputed  point  being,  to  bring  the  controversy  about  it  to  an  end. 
This  is  exemplified  in  the  6th  and  7th  articles  of  th^  treaty,  in  which 
provision  is  made  that  three  out  of  the  five  commissioners  shall  con- 
stitute a  quorum  for  business;  and  any  two  of  those  three  agreeing, 
their  decision  will  be  binding.  Thus  the  differences  mentioned  in 
these  two  articles,  which  must  embrace  several  millions  of  property, 
«re  to  bj.  terminated;  and  it  is  impossible  to  believe  that  two  parties 
would  purposely  leave  the  termination  of  a  third  subject  of  difference 
to  depend  on  the  mere  chance  of  unanimity  among  the  arbitrators; 
especially  when  the  only  obvious  and  conceivable  design  of  the 
appointment  of  the  third  commissioner  must  have  been  to  insure  a 
decrision  by  the  agreement  of  two  out  of  the  three ;  and  when  to  have 
rested  the  final  decision  on  the  precarious  and  even  improbable 
ground  of  mmnhnity^  would  have  been  evidently  to  risque  the  grand 
effect  of  the  whole  negotiation,  the  continuance  of  peace^  by  removing 
every  cause  of  war." 

Moore,  Int.  Arliitrations.  I.  10-12.  751-753. 

In  instructions  to  Mr.  Welsh,  minister  to  England,  of  Sept.  27, 1878, 
concerning  the  Halifax  award,  Mr.  Evarts  raised  the  question  whether 
th<*  award  was  vitiated  by  the  fact  that  it  was  made  by  only  a  major- 
ity of  the  three  commissioners.  The  (question  pre^sented  on  the  face 
of  the  award,  viz,  whether  the  concurren(te  of  the  three  commissioners 
was  required  by  the  tre^ity,  was,  said  Mr.  Evarts,  a  matter  of  public 
discussion  in  (Jreat  liritain  and  in  the  provinces,  both  before  and 
during  the  sitting  of  the  commission.  In  this  discussion  the  legal, 
political,  and  popular  organs  of  oj)inion  seemed  quite  positive  Uiat 
unanimity  was  refjuired  by  the  treaty.     In  the  United  States  the 
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matter  was  little  considered,  either  l>ecause  the  British  view  of  the 
subject  was  accepted,  or  because  complete  confidence  in  Ihe  merits  of 
the  American  case  superseded  any  interest  in  the  question.  The  ques- 
tion involved,  first,  the  text  of  the  treaty,  and  second,  the  surround- 
ing circumstances.  By  the  treaty  of  Washington  four  boards  of 
arbitration  were  constituted  for  the  determination  of  differont  mat- 
ters. In  respect  of  three  of  them,  it  was  expressly  provided  that  a 
majority  should  be  sufficient  for  an  award.  In  the  case  of  the  Hali- 
fax conmiision,  there  was  no  such  provision,  and  the  inference  from 
this  fact  was  that  it  was  not  intended  to  invest  a  majority  of  that 
commission  with  power  to  make  an  award.  The  suggestion  that  the 
omiHsion  of  such  a  provision  was  due  to  inadvertence  was  not  to  be 
lightly  entertained,  since  there  was  special  reason,  in  the  case  of  the 
Halifax  commi.ssion,  for  adopting  every  possil)le  guaranty  against 
fioreasonable  or  illusory  estimates.  Mr.  Evarts,  however,  in  submit- 
ting this  argument,  declared  that  the  Government  of  the  United 
States  would  regard  the  maintenance  of  entire  good  faith  and  mutual 
respect  in  all  dealings,  under  the  beneficent  treaty  of  Washington,  as 
of  paramount  concern,  and  would  not  assume  to  press  its  own  inter- 
pretation of  the  treaty  on  the  point  in  question  against  <the  delil>erate 
interpretation  of  Iler  Majesty's  Government  to  the  contrary.* 

Lord  Salisbury,  in  reply,  cited  Halleck,  Bluntschli,  and  Calvo,  to 
the  effect  that  the  decision  of  a  majority  of  arbitrators  binds  the 
minority,  unless  the  contrary  is  expresse<l,  and  declared  that  he  was 
not  aware  of  any  authorities  on  international  arbitration  who  <*onld 
lie  quoted  in  the  contrary  sense.  Ix)rd  Salisbury  also  argued  tluit 
the  form  of  the  tribunal,  and  the  manner  in  which  it  was  constituted, 
indic*ated  the  intention  of  the  contracting  parties  that  a  majority  of 
its  meniliers  should  be  competent  to  render  an  award. 

The  awani  was  duly  paid. 

Mr.  KTartu,  Sec.  of  State,  ti)  Mr.  WelHh.  niin.  to  KiiKlancl.  Soi)t.  *J7.  1S78. 
For.  ReL  187a  2nO;  r»rd  SaUKlmry,  for.  so*-,  to  Mr.  Wolsli,  inln.  to 
RngUnd.  Nov.  7.  1878,  For.  IM.  1S78.  :\V\. 

Senator  George  F.  E^dmondH,  In  the  North  American  R<»vio\v,  lS7t>,  vol. 
128.  p.  1.  in  an  article  on  "  The  Flshory  Awanl."  niaintaino<l  that 
ananimlty  was  ementlal  to  the  validity  of  the  awanl  of  tho  Halifax 
commlflBion.  lie  arKued  that,  in  countries  whoso  jurispnnhMKv  is 
foaoded  on  the  Roman  law.  a  majority  is  in  tho  onliiniry  t-onrsi*  of 
prm^ure  fiufflclent  for  a  declHhm.  hut  that  in  (;roat  Hritain  :in<1  thi' 
United  States,  where  the  common  law  prevails,  tlu*  opi»ositt'  rule 
obtaina.  On  thin  ground  he  impeac*he<l  the  autliority  of  IUunts<'hIi. 
Ileffter,  and  Cairo,  in  whoHe  <*ountrles  the  Roman  law  is  the  hasis 
of  jurisprudence,  and  maintulne<l  th^it  as  l>etween  (in*nt  Hritain  and 
the  United  States  unanimity  was.  in  the  al»s4Mi<v  of  a  (contrary  stipii- 
biti<m.  essential  to  an  award.     It  should  not  l>e  for»;otten.  however. 


•  Mr.  Erarta,  Sec.  of  State,  to  Mr,  Welsh,  uiin.  to  Kngland,  Sept.  27.  1878,  For. 
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that  the  rules  of  iDtematioual  law  are  based  upon  the  principles  of 
the  Roinau  civil  law.  This  is  due  to  the  fact  that  Internatiozial  law 
was  first  developed  by  the  nations  of  continental  Europe,  of  whose 
jurisprudence  the  lioman  civil  law  is  the  foundation.  If,  by  general 
international  practice,  based  on  the  authority  of  international  law, 
the  coni'urrence  of  a  majority  of  a  board  of  arbitrators  Is  sufficient 
for  a  de<*i8ion,  the  natural  inference  would  be  that  the  Uiflted  States 
and  (ireat  Britain,  in  their  dealings  with  each  other  or  with  otiier 
powers,  as  independent  nations,  intended  to  oboerve  that  practice, 
unless  they  expressly  agreed  to  disregard  it 

By  tho  fifth  article  of  the  convention  of  1822,  "  in  the  event  of  the 
two  commissioners  (on  the  part  of  the  United  States  and  Great  Brit- 
ain i*esix^ctively)  not  a^eeing  in  any  particular  case  under  examina- 
tion, or  of  their  disagroemont  upon  any  question  which  may  result 
from  the  stipulations  of  this  convention,  then  and  in  that  case  they 
shall  draw  by  lot  the  name  of  one  of  the  two  arbitrators,  who,  after 
having  given  due  consideration,''  etc.  The  commissioners  disagreed 
as  to  the  allowance  of  interest,  but  the  British  commissioner  refused 
to  call  an  arbitrator.     It  was  held  that  his  action  was  unwarranted. 

Wirt,  At.  Gen.,  IS'JIJ,  2  Op.  28. 

The  Colombian  (iovernment  and  the  Cauca  Company,  an  American 
corporation,  agreed  to  submit  (certain  ditferences  to  a  special  commis- 
sion comj)osed  of  three  members,  one  appointed  by  Colombia,  one  by 
the  company,  and  the  third  by  agriHMuent  between  the  Secretary  of 
State  of  the  ITnited  States  and  the  Colombian  minister  at  Washing- 
ton. The  connnission,  under  the  power  vested  in  it  to  "determine" 
its  "procedure,"  resolved  that  all  decisions  should  he  by  majority 
vote.  At  the  end  of  the  hearing,  when  little  remained  to  be  done  but 
the  signing  of  the  award,  the  Colombian  commissioner  resigned. 
The  potential  exi>teiice  of  tlie  connnission  was  limited  to  210  days, 
and  20l\  (lays  had  already  elai)sed.  The  two  remaining  memters  then 
rendered  an  award.  Held,  that  the  award  was  sufficient  and  effective- 
Colombia  V.  Cinivix  Co.  (llKyj).  UX)  U.  S.  524. 

(7)     RIILKH    OK    DECISION. 

§  1075. 

"'  Decif^ions  of  international  commissions  are  not  to  be  regarded  as 
establishing  principles  of  international  law.  Such  decisions  are 
molded  bv  the  nature  and  t(»nns  of  the  treatv  of  arbitration,  which 
often  assumes  certain  rules,  in  thenis(»lves  deviations  from  interna- 
tional law,  for  the  government  of  the  commission.  Even  when  there 
are  no  such  limitations,  decisions  of  commissions  have  not  heretofore 
been  regarded  as  authoritative,  except  in  the  particular  case  decided. 
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I  am  compelled,  therefore,  to  exclude  from  consideration  the  rulings 
to  which  you  refer,  not  merely  because  they  do  not  sustain  the  posi- 
tion for  which  they  are  cited,  but  because,  even  if  they  could  be 
construed  as  having  that  effect,  they  do  not  in  any  way  bind  the  Gov- 
ernment of  the  United  States,  except  in  those  cases  in  which  they 
wen?  rendered.'' 

Mr.  Baj'anl.  8eo.  of  State,  to  Mr.  Muruai^n,  Spanish  niin.,  Dec.  3,  188^ 
For.  Kel.  1887.  1015,  1021. 

The  statement  that  the  decisions  of  international  commissions  "  are 
not  to  lye  regarded  as  establishing  principles  of  international  hiw  "  is 
tf»  U»  understcKxI  only  in  a  very  restricted  sense.  It  is  no  doubt  true 
that  where  such  deci.sions  rest  upon  special  stipulations  of  treaty 
in<*<>nsistent  with  international  law,  and  not  upon  the  general  prin- 
riph»*i  of  law,  they  are  not  to  be  received  as  expositions  of  the  latter; 
hut  where  they  purport  to  expound  the  general  principles  of  law 
they  |)ossess,  as  do  the  decisions  of  other  judicial  tribunals,  an  au- 
thority conmiensurate  with  the  dignity  of  the  commission  and  the 
n^putation  and  learning  of  the  persons  who  compose  it.  Phillimore 
••pwifies,  as  one  of  the  sources  of  international  law,  *'the  decisions 
of  int€>riiational  tribunals.''  (Int.  I^w,  8rd  ed.,  I.  08.)  Likewise 
AMieaton,  who,  in  discussing  the  sources  of  international  law,  enu- 
uieratc^s:  ^4.  The  adjudications  of  int€>mational  tribunals,  such  as 
lioanls  of  arl>itration  and  courts  of  prize."  And  he  fx^rtinently 
declares  that,  '*  as  l)etwwn  thesi*  two  soun-es  of  international  law 
;m*ater  weight  is  justly  attributable  to  the  judgments  of  mixed  tribu- 
nals. ap{K>intiMl  by  the  joint  constant  of  the  two  nations  In^tween 
whom  they  are  to  dwide,"'  (I^wrence's  ^Mieaton,  1803,  80.)  ()pj>en- 
heim.  one  of  the  most  re<»ent  of  publicists,  mentions,  among  the 
-rausi's"  of  international  law,  i.  e.,  the  factors  that  "influence  the 
gradual  gnnvth  of  new  rules,"  (as  distinguished  from  **sourccMs"  or 
""Springs,"  i.  e.,  ** treaties  and  custom")  the  dtn'isions  of  couiis  and 
"•  arbitral  awards.'^  (Int.  I^w,  24.)  Citations  to  the  same  effect 
iiiight  Ih*  gn»atly  multiplied.  It  would  indet»d  1h»  strangi*  if  the 
judgments  of  tribunals  erected  by  naticms  to  decide  lH»twcH»n  them 
u{M»n  principles  of  international  law  should  be  destitute  of  authority 
as  to  what  those  principles  are. 

By  a  protocol  signe<l  at  St.  Petersburg  August  20  <Sept.  S),  1000, 
it  was  agreinl  to  submit  to  arbitration  the  claims  of  the  American 
stealing  M'^lunmers  J<imeM  Hamilton  LewUs  C,  II.  \S'/tifi\  and  hnte  and 
Auua  ami  of  the  *Vmerican  whaling  bark  Cain'  Iltnn  Pit/rtui,  grow- 
ing out  of  their  seizure  and  detention  by  Russian  crnis4'rs. 

Tlie  Rassian  Goveniment  desired  to  inclu<le  in  the  prot<K*ol  a  pro- 
vi>ion  that  the  arbitrator  should,  in  detennining  each  claim,  follow 
**  the  general  principles  of  international  law  and  the  spirit  of  inter- 

H.  Doc  651— vol  7 « 
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national  agreements  bearing  upon  the  subject."  Hie  United  States 
objected  to  the  phrase  ^'  spirit  of  international  agreements  bearing 
upon  the  subject "  as  vague  and  possibly  retroactive,  and  after  some 
discussion  proposed  to  omit  the  whole  passage,  thus  leaving  the  en- 
tire case  to  the  unreserved  judgment  of  the  arbitrator.  The  Bussian 
Government,  however,  adhering  to  the  phrase  on  the  ground  of  a 
desire  to  recognize  treaties  as  a  source  of  international  law,  the  whole 
passage  was  retained,  with  the  addition  of  the  proviso  that  it  should 
have  "  no  retroactive  force,"  and  that  the  arbitrator  should  apply  to 
the  cases  "  the  principles  of  international  law  and  of  international 
agreements  which  were  in  force  and  binding  upon  the  parties  to  this 
litigation  at  the  moment  when  the  seizures  aforementioned  took 
place." 

For.  Rel.  1900,  851,  853,  854,  857,  858,  861,  863,  865,  870,  871,  872,  874,  88S. 

(8)    AGENTS   AND  ATTOBNETB. 
§  1076. 

Mr.  Semple,  the  charge  d'affaires  of  the  United  States  to  New 
Granada,  was  authorized  by  his  (lovemment  to  appear  in  its  behalf 
before  the  commissioners  appointed  under  the  treaty  between  the 
three  states  formerly  composing  the  original  Republic  of  Colombia 
for  the  purpose  of  deciding  upon  the  debts  due  by  that  Republic 
The  commissioners  intimated  a  doubt  as  to  his  authority  to  act. 
With  reference  to  this  question  the  Department  of  State  said :  "  It 
is  true  that  you  are  accredited  in  a  diplomatic  capacity  to  the  Govern- 
ment of  New  Granada  only,  but  as  the  functions  of  the  board  of  com- 
missioners were  l)elieved  to  be  merely  judicial,  it  was  not  deemed 
expedient  that  the  United  States  should  incur  the  expense  or  neces- 
sary that  they  should  go  through  the  form  of  sending  a  special  dip- 
lomatic agent  to  Bogota  to  advocate  the  few  and  inconsiderable 
demands  which  were  supposed  to  be  within  the  powers  of  the  board 
to  adjust.  It  was  thought  sufficient  for  you  to  inform  it  that  you  had 
been  directed  by  your  Government  to  act  for  that  purpose,  and  it  was 
presumed  that  if  any  scTuples  should  be  raised  as  to  your  powers, 
an  authenticated  extract  from  your  instructions  would  and  should  be 
judged  adequate  to  obviate  all  doubt  on  that  head.  AVhen  the  claims 
should  have  been  adjusted  and  the  time  for  payment  should  have 
approached,  it  was  considered  that  it  might  be  necessary  for  you  to 
be  specially  empowered  by  the  President  to  receive  and  give  acquit- 
tances for  whatever  sums  of  money  might  have  been  payable  at 
Bogota." 

Mr.  ForRyth.   Soo.   of  Stnte.  to   Mr.   Semplo,  chnrg^  d'afPaires  to  New 
Granada,  No.  7,  Feb.  12,  la^O,  MS.  Inst.  Colombia.  XV.  % 
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The  act  establishing  the  Department  of  Justice  does  not  prohibit 
the  designation  by  the  President  of  an  advocate  on  the  part  of  the 
United  States  under  the  agn»ement  with  Spain  of  1871  organizing 
the  American  and  Spanish  Claims  Commission. 

Akemum,  At  Gen.,  1871,  13  Op.  41 G. 

A  commission  constituted  in  pursuance  of  treaty  provisions  to  settle 
and  adjust  disputed  claims  is  for  that  purpose  a  quasi  court,  and  an 
agreement  to  present  and  prosecute  before  it  a  claim  at  a  fixed  com* 
pensation*  or  for  a  reasonable  percentage  of  the  amount  recovered,  is 
not  illegal,  immoral,  or  against  public  policy. 

Wright  r.  TebbittH,  01  U.  8.  252. 

(9)    CESSATION  OP  ABBITEATOB8*  rUNCTIONB. 

§  1077. 

According  to  the  public  law  of  the  monarchies  of  Europe,  the 
authority  of  ministers,  and  perhaps  of  international  commissioners, 
expires  on  the  death,  deposition,  or  abdication  of  the  prince ;  but  not 
so  as  between  the  American  Republics,  in  which  the  executive  {)ower 
is  i>ermanent  and  continuous,  without  regard  to  the  governing  person, 
and  there  is  no  interruption  of  the  authority  or  renewal  of  the 
credentials  of  their  public  ministers  on  a  change  of  President  for 
whatever  cause,,  provided  such  President  continues  to  represent  and 
oxerrise  the  appointing  power  of  the  Government. 

C*uiihiiig,  At  Gen.,  18r>5,  7  Op.  582. 

The  officers  of  international  commissions  may  be  removed  by 
Agreement  of  the  contracting  powers  creating  the  commission. 

Mr.  Trescot,  Acting  Sec.  of  State,  to  Lord  Lyons,  July  31,  1800,  M&  Notes 
to  Or.  Brit  VIII.  33a 

June  18,  1885,  the  Honorable  William  Strong  rendered  as  arbitia- 
tor  an  award  against  the  Government  of  Hayti  in  the  cases  of  Pel- 
lelier  and  I^zare,  under  the  protocol  l)etween  the  United  Statics  and 
Hayti  of  May  24,  1884.  Soon  after  the  award  was  rendered,  counsel 
f<ir  Hayti  endeavored  to  obtain  from  the  arbitrator  a  rehearing  of 
tlie  liazare  case,  on  the  ground  of  allege<l  newly  discovered  evidence, 
but  be  declined  to  grant  their  application  on  the  ground  that,  in  his 
judgment,  his  **  power  over  the  award  was  at  an  end  ''  when  it  '"  had 
pa.sse«I  fnim  his  hands  and  had  l>een  filed  in  the  State  Department.*' 

Mr.  HtroDf  to  Mr.  Prwton,  Ilaytinn  min..  Fob.  IS,  ISST..  S.  Kx.  Doe.  04, 
49  Cons.  2  fiefla  4a  It  npiKMirs  that  Jiul^re  Stnuif?.  Juii««  23.  1S86, 
made  at  the  D(>partnient  of  Stuto  am  *'  oral  stntenunit  **  to  tlie  effect 
that  if  the  docmmentM  bad  l»een  presented  to  bini  tbey  would  hare 
a  ^'▼ast  difference'*   in   bla  award.    The   United   Statea  on 
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various  grounds  subsequently  refused  to  ask  for  the  payment  of  the 
award.     (Moore,  Int.  Arbitrations.  11.  1800-1804.> 

By  a  protocol  between  the  Governments  of  Italy  and  Colombia  it 
was  agreed  to  submit  to  the  President  of  the  United  States,  as  arbi- 
trator, all  claims  of  Ernesto  Cerruti,  an  Italian  subject,  against  the 
Government  of  Colombia  for  the  loss  and  damage  of  his  property 
in  the  State  of  Cauca  during  the  political  troubles  of  1885.  Tlie 
protocol  provided  that  the  arbitrator,  when  he  should  have  qualified 
him>;elf  to  enter  upon  his  duties,  should  "  become  vested  with  full 
power,  authority,  and  jurisdiction  to  do  and  perform,  and  to  cause 
to  be  done  and  performed  all  things  without  any  limitation  whatso- 
ever, which  in  his  judgment  may  be  necessary  or  conducive  to  the 
attainment,  in  a  fair  and  equitable  manner,  of  the  end  and  purposes 
which  this  agretMuent  is  intended  to  secure.''  The  arbitrator  was 
then  required  to  proceed  to  examine  and  decide  (1)  which,  if  any, 
of  the  claimant's  demands  were  "  proper  .  .  .  for  international 
adjudication,''  and  (2)  which,  if  any,  were  "'  proper  .  .  .  for 
adjudication  by  the  territorial  courts  of  Colombia."  As  to  claims 
of  the  first  class,  he  was  required  to  determine  '*  the  amount  of  indem- 
nity, if  any,  which  the  claimant  ...  be  entitled  to  ivceive  from 
the  (TOV(»riniient  of  Colombia  through  diplomatic  action;"  while,  as 
to  claims  of  the  second  class,  he  was  directed,  after  ascertaining  that 
they  lK»long(Hl  in  that  category,  to  *'  take  no  further  action  "  upon 
them. 

In  his  award,  which  bears  date  March  2,  1897,  Pre^sident  Cleveland 
allowed  to  the  claimant  for  loss  and  damage  of  his  individual  prop- 
erty and  of  his  interest  in  the  copartnership  of  E.  Cerruti  and 
Company,  including  interest,  the  sum  of  £60,000.  The  arbitrator, 
however,  then  went  further,  and  in  the  exercise  of  his  "  full  power, 
authority,  and  jurisdiction  to  do  and  perform,  and  to  cause  to  be  done 
and  performed,  all  things,  without  any  limitation  whatsoever,"  which 
in  his  judgment  might  *'  be  necessary  or  conducive  to  the  attainment 
in  a  fair  and  equitable  manner  of  the  ends  and  purposes  "  which  the 
protocol  was  intended  to  secure,  declared  that,  as  the  Colombian 
Government  had  destroyed  Cerruti's  means  of  liquidating  the  debts 
of  the  copartnei-ship  of  E.  Cerruti  and  Company,  for  which  he  might 
be  h(»ld  personally  liable,  that  Government,  in  order  that  he  might 
enjoy  and  Ixi  protected  in  the  sum  awarded  to  him,  should  ''  guarantee 
and  protect "  him  ''  against  any  and  all  liability  on  account  of  the 
debts  of  the  said  copartnership,"  and  should  reimburse  him  to  the 
extent  to  which  he  might  be  obliged  to  pay  such  debts,  the  Colombian 
(lovenunent,  on  the  other  hand,  Ixung  adjudged  to  l)e  entitled  to  all 
rights,  legal  and  wjui table,  to  Cerruti's  projx^rty  in  the  State  of 
Cauca. 

Moore,  Int.  Arbitrations,  II.  2117  et  seq. ;  IV.  4099. 
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The  Colombian  legation  protested  against  the  award  as  being  in- 
valiii  and  beyond  the  defined  powers  of  the  arbitrator,  on  the  ground 
( 1 )  that  it  did  not  determine  and  declare  any  amount  of  indemnity 
which  the  claimant  was  entitled  to  receive  from  Colombia  through 
diplomatic  action,  (2)  that  it  did  not  put  an  end  to  any  subject  of 
ilisagreement  between  the  two  Governments,  (3)  that  it  did  not  con- 
Mitute  a  final  disposition  of  any  claim  submitted,  (4)  that  it  imposed 
ou  the  (iroveniment  of  Colombia  an  uncertain  and  undetermined 
liability,  (5)  that  it  provided  for  the  continuance  of  disagreements 
which  the  protocol  was  designed  to  end,  and  (6)  that  it  involved  a 
tielegation  of  the  authority  of  the  arbitrator  to  some  i)ersons  and 
tribunals  not  named  in  the  protocol  nor  designated  in  the  award,  at 
times  and  in  modes  undefined  and  unauthorized,  to  ascertain  the 
amounts  and  conditions  of  further  liability  of  Colombia  to  the  claim- 
ant bv  reason  of  the  claims  submitted  to  arbitration. 

Mr.  Rongifo,  <'olombian  cbanc^,  to  Mr.  Olney,  Sec.  of  Stato,  Mar(*li  3,  1897, 
For.  Rel.  1808,  2M\. 

TIiIh  protest  wa8  adopteil  by  tbc  Colombian  Govemnient  witb  tbe  8tate- 
ineiit  tliut  tbe  Colombian  mininter  at  Rome  ban  Imh^ii  instructed  to 
invite  tbe  Government  of  Italy  to  Join  In  anking  ttie  re<'ti(I<*ution 
or  ret'onnideration  of  tbe  award.  (Mr.  Rengifo,  Colomliian  ctmrRi'* 
d'affaireM,  to  Mr.  Stierman,  Sec.  of  State,  May  1,  1897,  For.  Rel. 
1808.  247.) 

-  The  President  of  the  United  States,  whether  he  l)e  the  individual 
who  acUnl  as  arbitrator  or  his  successor  in  office,  became,  undt»r  any 
eiriMimstances,  functus  officio,  so  far  as  the  arbitration  was  con<i»rne<l, 
n|xm  the  rendition  of  his  award,  and  could  not  undertake  to  reojHMi 
th«*  arbitration  and  reconsider  the  award  under  any  just  view  of 
tlie  jM>w<»rs  conferred  ui)on  him  as  arbitrator  by  the  prot<KM)l  under 
which  he  acte<l.  Should  the  parties  to  the  arbitrati<m  invite  the 
n*<.'on>ideration  of  the  award  in  question,  in  whole  or  in  part,  oi 
rtf«ine'<t  its  interpretation  in  any  respect,  that  could  only  l)e  acconi- 
piishtMl  by  a  new  submission  and  arbitration. 

-  This  circuuLstance  precludes  me  from  considering  in  any  way  the 
stat«Mnents  niaile  by  you  in  supiK)rt  of  the  protest  of  your  (loverninent 
atrainst  the  sai<l  fifth  article  of  President  Cleveland's  awanl.  Your 
note  of  the  1st  instant,  as  well  as  the  preceding  note  of  March  IK 
ad^in'SMMl  to  my  predecessor,  will  be  placed  on  record  for  convenient 
reff n*nce  and  the  proper  effects  should  a  joint  nn^uest  ff>r  a  new 
arl»itral  pnK^eeding  be  made  by  the  parties  to  the  original  arbitration 
in  the  manner  vou  foreshadow.'' 

Mr.  Sherman.  Sec.  of  State,  to  Mr.  Rennrifo,  Colombian  charge.  May  .*>, 
181«7,  For.  Rel.  18da  250. 

^  It  is  at  least  possible  that  the  representations  of  Colombia  alone 
or  in  conjunction  with  a  joint  request  from  the  Goverimients  of  Italy 
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and  Colombia  might  convince  the  President  of  the  United  States  that 
he  is  not  functus  officio  as  to  the  matter  in  hand. 

'^  It  is  also  possible  that  the  President  might  on  full  consideration 
hesitate  to  apply  the  technical  principles  recited  by  the  Secretary  of 
State  if  he  should  become  convinced  that  the  matter  is  one  in  which 
the  two  Governments  might  find  many  insuperable  objections  to  a 
new  submission  and  arbitration,  but  could  well  agree  in  asking  the 
discharge  under  the  original  submission  and  arbitration  of  an  ad- 
mitted duty  pertaining  to  the  office  of  arbitrator,  accepted  by  the 
President  of  the  United  States  as  a  friendly  act  to  both  Governments. 

'*"  If  in  either  of  these  modes  it  shall  be  made  to  appear  that  by  the 
fifth  article  of  the  award  the  President  of  the  United  States  has, 
through  error  or  misapprehension,  clearly  exceeded  the  power  and 
jurisdiction  conferred  on  him  by  the  two  parties  to  the  protocol,  it 
is  conceived  that  the  chosen  arbitrator,  who  is  the  President  of  the 
United  States,  and  not  the  individual  who  made  the  award,  or  his 
successor  in  office  as  an  individual,  can  not  hesitate  as  to  the  question 
of  power  or  duty  in  the  premises." 

Mr.  Kengifo,  Colombian  charges  to  Mr.  Sherman,  Sec.  of  State,  May  15, 
1807,  For.  Rei.  1808.  251.  253. 

"  In  view  of  the  fact  that  the  arbitration  was  undertaken  by  Presi- 
dent Cleveland  and  closed  by  an  award  under  his  Administration 
and  by  his  direction,  it  is  only  proper  to  state  now  the  views  of  the 
present  incumbent  of  the  Presidencjy  of  the  United  States;  nor  is  it 
necessary  to  discuss  whether  the  submis.sion  to  arbitration  having 
been  accepted  by  Mr.  Clevehmd  could  l)e  taken  up  by  his  successor 
in  office.  It  was  intended  to  state  in  the  note  of  May  5  the  views 
entertained  by  President  McKinley  as  to  the  application  to  take 
action  in  this  award,  which  was  supposed  to  have  been  completed 
under  Mr.  Cleveland.  These  views  are:  The  President  would  not 
undertake  to  reinvest  himself  with  the  function  of  arbitrator  after 
an  award,  particularly  after  a  change  in  the  Presidential  office,  but 
could  only  be  invited  to  assume  arbitral  powers  by  the  joint  action 
of  the  two  parties  to  the  arbitration.  Whether  this  would  tech- 
nically amount  to  a  new  submission  or  not  is  of  little  consequence. 

"'  The  subject  of  new  action,  if  any,  would  have  to  be  defined  by 
the  joint  recjuest  of  the  parties  to  the  arbitration.  It  is  not  here 
intended  to  suggest  that  it  would  not  l)e  competent  for  them  to  agree 
in  asking  new  consideration,  and  with  their  joint  consent  it  might 
properly  be  asked  of  the  late  arbitrator,  Mr.  Cleveland.  Should 
they  see  fit,  however,  to  make  a  joint  recjuest  of  the  present  incum- 
bent of  the  Presidential  office,  the  agreement  of  the  parties  should 
define  how,  and  to  what  (»xtent.  the  powers  conferred  are  to  be  exer- 
cised, and  how  far  the  arbitration  is  to  cover  new  ground,  if  at  alL 
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As  the  international  function  of  arbitrator  is  not  one  springing  from 
any  duty  of  the  Presidential  oflSco  under  the  laws  of  the  United  States, 
so  the  President  does  not  wish  to  constrain  in  any  way  the  course  of 
friendly  States  in  jointly  resorting  to  these  good  oflSces  for  the  dis- 
position of  their  disputes  among  themselves.  The  point  to  be  empha- 
^ized  is  that  President  Cleveland  having  undertaken  to  dispose  of  the 
matter,  nothing  short  of  the  joint  request  of  the  contracting  parties 
could  invoke  the  action  of  the  present  Executive. 

^  Trusting  that  these  statements  may  serve  to  dispel  the  misappre- 
hension to  which  your  note  of  the  1st  instant  and  my  reply  of  the  5th 
appear  to  have  unintentionally  given  rise,  I  take  pleasure  in  informing 
you,  by  the  President's  direction,  that  he  will  be  happy  to  consider 
any  request  which  the  Governments  of  Colombia  and  Italy  may 
jointly  agree  to  submit  to  him  relative  to  the  fifth  article  of  President 
Cleveland's  award,  and  to  further  state  that  it  is  impossible  now  for 
him  to  subject  himself  to  acquiescence  in  such  request,  or  to  say  that  he 
would  undertake  any  further  duty  in  the  matter.  It  will  be  impos- 
sible for  him  to  consider  any  representations  by  either  party  alone  in 
that  regard,  or  in  any  wise  prejudice  full  liberty  of  action  should  a 
joint  request  be  made  to  him  by  the  former  contracting  parties.'^ 

Mr.  Sherman,  Sec  of  State,  to  Mr.  Rengifo,  Colombian  chiirg<v  d'affaires. 
May  19,  1807,  For.  ReL  1808,  254-255. 

*^  Under  date  of  the  22d  of  June  last,  His  Excellency  Baron  de 
Fava  addressed  me  in  the  matter  of  President  Cleveland's  award  in 
the  claim  of  the  Italian  subject,  Ernesto  Cerruti,  against  the  (jovern- 
ment  of  Colombia,  informing  nie  that,  as  ap|X'ared  by  correspondence 
had  at  Rome  with  the  Colombian  minister,  controversy  had  arisen  as 
to  the  manner  of  nmking  the  payments  provided  in  the  fourth  article 
of  said  award,  and  that,  the  two  parties  being  unable  to  agree  upon 
the  interpretation  thereof,  his  (lovernment  had  accepted  Mr.  Ilur- 
tado's  proposal  ^  to  refer  it  indefinitely  to  the  arbitrator  for  decision.' 
Baron  de  Fava  accordingly,  under  his  instructions,  nnpiested  the 
President,  through  the  Secretary  of  State,  to  l)e  pleased  to  determine 
himself,  in  his  capacity  as  arbitrator,  and  inform  the  embassy  ^  the 
true  meaning  of  his  decision  as  regards  the  manner  of  payment  and 
the  computation  of  the  amount  due.' 

••  The  request  so  conveyed  was  not  without  embarrassment  from  the 
merely  formal  point  of  view,  in  that  the  request  was  not  jointly  pre- 
ferred on  behalf  of  the  two  Grovernments  concerned,  and  I  awaited 
the  corresponding  identical  request  from  your  Government  l>efore 
Ifiving  the  subject  its  regular  course  of  submission  to  the  President 
with  a  view  to  ascertaining  his  disposition  in  the  matter. 

"A  week  later  you,  as  Colombian  charge  d'affaires  at  this  capital, 
addreflsed  me  a  note,  under  da^  of  June  29,  stating  tliat  as  the  Italian 
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Government,  in  lieu  of  a  concerted  application,  had  presented  its 
request  independently  you  would  follow  the  same  course  on  behalf  of 
your  (Tovernnient,  but  that  you  would  need  time  in  order  to  accom- 
pany your  presentation  of  such  request  by  a  statement  of  the  ground 
on  which  the  Colombian  Government  based  its  interpretation  of  the 
concluding  portion  of  article  4  of  the  decision  of  March  2,  1897.  A 
further  delay  in  the  matter  thus  became  necessary. 

"  On  the  13th  of  July  last  you  addressed  to  me  an  elaborate  argu- 
ment setting  forth  the  interpretation  which,  according  to  the  view 
of  your  Government,  should  prevail  in  deciding  the  intendment  of 
article  4  of  President  Cleveland's  award. 

"  This  diverse  manner  of  presentation  of  the  matter  by  the  two 
representatives  of  the  (lovernments  at  issue  did  not  remove  the  embar- 
rassment under  wlrich  I  had  labored  from  the  outset;  but  rather  than 
j)rovoke  discussion  of  a  formal  point  of  procedure  I  endeavored, 
through  unofficial  suggestion  to  the  respective  counsel  of  the  C'Olom- 
bian  Government  and  of  the  claimant,  Cerruti,  to  pave  the  way  for  a 
joint  submission  by  the  two  Governments  of  a  simple  question  of 
interpretation  of  the  language  of  article  4  of  President  Cleveland's 
award,  which  the  actual  President  might  take  up  and  render  an 
opinion  upon  as  an  independent  act  of  friendliness  to  both  the  parties, 
without  regarding  hims(»lf  as  the  official  arbitrator,  in  continuing 
function,  by  whom  the  original  award  had  been  made.  These  sug- 
gcistions  l)ore  no  fruit,  and  the  matter  has  stood  in  this  unsatisfactory 
posture  until  now,  the  notes  of  yourself  and  Baron  de  Fava  remain- 
ing unanswered,  in  the  hope  that  time  might  bring  a  satisfactory 
solution  of  the  problem  presented.  Longer  silence  appears,  however, 
not  now  to  Iw  possible  in  the  light  of  the  pressure  of  the  Italian  Gov- 
ernment for  an  answer,  as  stated  in  Count  Vinci's  note  of  Decemljer  5 
and  since  bv  him  in  oral  interviews. 

"  The  merely  formal  irregularity  in  the  presentation  of  the  several 
requests  for  an  exj)re,ssion  of  the  President's  opinion  as  to  the  true 
intendment  of  President  Cleveland's  language  in  the  fourth  article 
of  his  award  is,  however,  not  the  (mlv  embarrassment  that  meets  me 
in  (l(»aling  with  th(»  case.  Your  several  notes  have  advised  me  that 
the  (\)loinbian  (lovernment  absolutelv  denies  the  validitv  of  the  fifth 
article  of  that  award,  claiming  that,  in  deciding  as  he  did,  the  arbi- 
trator went  outside  of  the  submission  made  to  him  bv  the  two  Gov- 
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ernments  under  the  treatv  thev  had  concluded  for  the  arbitration  of 
the  Cerruti  dis])ute;  and,  l)esides,  the  notification  so  made  to  this 
(TTOverninent  on  the  3d  of  March  and  the  1st  of  May  last,  setting  forth 
such  denial  and  asking  the  ratification  in  toto  of  said  fifth  article,  I 
was  advised  by  Baron  de  Fava's  oral  inquiry  of  May  6,  and  by  his 
note  of  the  30th  of  May  last,  that  a  similar  notification  had  been 
made  to  the  Italian  Government,  and  had  been  rejected  by  it. 
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^^  To  your  notification  and  request  answer  was  made  on  the  5th  of 
May  last  to  the  effect  that  the  President  of  the  United  States, 
whether  he  were  the  individual  who  acted  as  arbitrator  or  his  suc- 
cessor in  office,  became,  under  any  circumstances,  functus  officio,  so 
far  as  the  arbitration  was  concerned,  upon  the  rendition  of  his 
award,  and  could  not  undertake  to  reopen  the  arbitration  and  recon- 
sider the  award  under  any  just  view  of  the  powers  conferred  ui)on 
liim  as  arbitrator  by  the  protocol  under  which  he  acted;  but  that, 
should  the  parties  to  the  arbitration  invite  the  reconsideration  of  the 
award  in  question,  in  whole  or  in  part,  or  request  its  interpretation 
in  any  resi)ect,  that  could  only  be  accomplished  by  a  new  submission 
presenting  the  point  or  points  in  dispute.  A  note  of  similar  tenor 
was  addressed  to  Baron  de  Fava  on  the  7th  of  May  last. 

^*'  You,  having  sul>sequently  raised  the  question  as  to  what  consti- 
tuted *a  new  submission,^  were  informed  on  May  19,  1897,  that  Presi- 
dent McKinley  would  not  undertake  to  reinvest  himself  with  the 
function  of  arbitrator  after  an  award,  particularly  after  a  change  in 
the  Presidential  office,  but  could  only  l)e  invited  to  assume  arbitral 
IK>wers  by  the  joint  action  of  the  two  parties  to  the  arbitration,  and 
that  whether  this  would  technically  amount  to  a  new  submission  or 
not  was  of  little  consequence,  inasmuch  as  the  subject  of  new  action, 
if  any,  would  have  to  be  defined  by  the  joint  recjuest  of  the  parties 
to  the  arbitration. 

**The  Pn»sident  was  not  moved  to  reach  this  conclusion  save  bv 
wiMghty  eonsiderati(ms.  Apart  from  the  sound  (l(K*trine  of  finality 
which  is  expresseil  as  a  binding  rule  in  the  agnnMuent  to  arbitrate, 
and  which  c<mst rains  the  arbitrator  to  regjird  his  function  and  office 
as  alike  terminatcKl  on  the  n»ndition  of  his  award,  there  is  good  prec- 
(*tient  for  such  a  view  of  his  capacity  and  duty.  It  re<vntly  hap- 
|ien4Nl  that,  in  the  cast»  of  an  arbitration  by  the  President  of  a  lM)und- 
arj*  dispute  lx»twwn  Costa  Kica  and  Nicaragua,  the  parties  found 
lhem>elv<»s  unable  to  give  eiftM*t  to  a  cvrtain  detail  of  the  award,  but 
not  until  a  conventional  agnnMneiit  U'tween  them  and  the  e\[)ress 
Milwiiission  by  them  jointly  of  a  i-e<|uest  to  that  end  tli<l  the  Presi- 
4lent  find  himself  in  a  {M>sition  to  aid  in  the  detenninatioh  of  the 
€*«»ntn»versy  by  apiM)inting  an  exjHTt  engineer  as  umpire  to  fix  the 
IM>int  at  issue. 

-  Had  the  (lovernments  of  Colombia  and  Italy  jointly  reipiested 
the  President  to  lend  his  offices  toward  an  interpn'tation  of  the 
^Uiteil  terms  of  the  fourth  article  of  the  award  of  Manh  J,  1S1»7,  and 
llierfby  presented  that  point  as  an  indeiHMulent  pn)po>ition,  not 
involving  any  supposc»d  capacity  or  duty  on  hi^  part  to  re\  is<'  the 
arbitration  itself  in  the  continuing  character  of  the  original  arbi- 
trator, but  by  way  of  a  particular  submission,  the  ca<4»  wouhl  have 
offered  little  difficulty  as  an  isolated  pro|>osition.     It  has  not,  how- 
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ever,  been  so  presented  to  him.  Although  the  Italian  request  inde- 
pendently presented,  as  has  been  seen,  is  silent  as  to  the  dispute 
touching  the  fifth  article  of  the  award,  except  so  far  as  to  indicate 
that  the  Colombian  Grovernment  adhered  to  the  exception  it  had 
taken  to  said  fifth  article,  the  Colombian  request  of  July  13  explic- 
itly declared  that  the  payments  made  by  the  Government  of  Colom- 
bia to  the  Royal  Government  of  Italy,  under  the  fourth  article  of 
if  any,  would  have  to  be  defined  by  the  joint  request  of  the  parties 
the  award,  were  '  under  the  most  positive  reservations  as  regards  the 
validity  of  article  5  of  the  decision,  and  without  changing,  abandon- 
ing, or  in  any  way  modifying  the  position  which  it  has  assumed 
towards  the  President  of  the  United  States  of  America  by  means  of 
my  [your]  communications  of  March  8  and  May  1  last,  and  towards 
the  Government  of  the  Kingdom  of  Italy  in  the  notes  addressed  by 
its  representative  at  Rome  to  his  excellency  the  minister  of  foreign 
affairs,  bearing  date  of  May  1,  12,  and  29,  and  of  June  5  and  12  of  the 
present  year,  of  which  I  [you]  have  the  honor  herewith  to  inclose 
copies,  since  they  are  directly  connected  with  the  present  request  for 
an  explanation  of  article  4  of  the  decision.' 

"It  is  impossible  for  the  President  to  accede  to  the  separate  and 
importantly  variant  requests  of  the  Governments  of  Colombia  and 
Italy  that  he  interpret  the  controverted  provisions  of  article  4  of  the 
award,  without  encountering  at  the  outset  the  existent  fact  of  a 
graver  dispute  as  to  the  fifth  article,  and  without  facing  the  incon- 
sistency of  seeming  to  recognize  in  himself  a  continuing,  unexhausted 
and  valid  function  as  arbitrator  for  the  purpose  of  reviewing  article 
4,  while  holding  that  he,  as  President,  is  functus  officio  as  to  article  5 
thereof.  He  can  not  thus  contradictorily  divide  his  function  in 
relation  to  the  subject-matters.  He  is  constrained  to  hold,  on  every 
sound  rule  applicable  to  the  case,  that  he  can  not  revive  the  per- 
sonal character  of  arbitrator  which  his  pn^decessor  discharged  by 
the  rendition  of  his  award. 

"At  the  same  time,  as  the  impartial  friend  of  both  the  disputants, 
he  deems  it  not  out  of  place  for  him  to  point  out  alike  to  the 
Colombian  Government  and  to  that  of  Italy  the  superior  importance 
of  the  controversy  as  to  article  5  over  that  raised  in  regard  to  article 
4,  and  to  suggest  to  them  that,  even  did  he  deem  himself  free  to 
intervene  in  order  to  give  the  desired  interpretation  to  the  latter, 
his  doing  so  would  not  terminate  the  differen(»e  between  the  two 
Governments  growing  out  of  the  award  made  by  the  President  of 
the  United  States.  He  can  not  lose  sight  of  the  fact  that  the  Gov- 
ernment of  Italy,  in  the  corres])ondence  sncc(HMling  the  award,  has 
not  in  any  wise  admitted  the  invalidity  of  any  ])art  of  the  award 
or  the  right  of  the  Republic  of  Colombia  to  seek  a  reconsideration 
of  the  fifth  article,  whatever  may  be  its  view  as  to  an  interpretation 
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of  a  pari  of  the  fourth  article;  neither  can  he  overlook  the  circum- 
stance that  more  than  once  in  that  correspondence  the  Government 
of  Italy  insists  uj^m  the  execution  of  the  award  'pure  and  simple 
in  all  its  parts,'  a  proposition  which  the  Government  of  Colombia 
in  tuni  denies  as  to  the  fifth  article. 

*•  In  this  view  of  an  apparently  irreconcilable  situation,  which  he 
can  not  regard  without  solicitude,  especially  as  it  gi'ows  out  of  a 
service  done  by  the  President  of  the  United  States  'as  a  friendly 
act  to  both  Governments,'  and  even  setting  aside  further  insistence 
\\\yon  his  conviction  that  he  possesses*  no  continuing  arbitral  func- 
tion in  the  matter,  motives  of  delicacy  and  high  regard  would  still 
c«>unsel  him  to  take  no  imix^rfect  step  toward  a  settlement  of  the 
controversies  between  the  Governments  of  Colombia  and  Italy,  which 
wouM  not  even  palliate  their  essential  cause  of  difference.  Like 
motives  of  delicacy  would  necessarily  lead  him  to  refrain  from  put- 
ling  forth  any  suggestion  that  the  parties  enlarge  the  request  already 
made,  and  he  feels  that  he  should  confine  himself  to  expressing, 
for  the  purposes  of  this  present  conmiunication,  the  gratificjition  it 
would  affoni  him  were  the  two  Govenmients  to  see  their  way  to  com- 
fM^ing  all  the  unfortunate  issues  that  have  sprung  from  the  award 
of  March  2,  1897. 

*•  It  is  pn)i)er  for  me  to  add  that  I  have,  under  this  date,  addressed 
a  sulbiiantially  identical  note,  mutatis  nuitandis.  to  the  charge  d'af- 
faires of  the  Royal  Government  of  Italy  in  this  capital." 

Mr.  Sbeniiaii.  S4H*.  of  Stnto,  to  Mr.  UcMiKlfo.  CoIoinMaii  tharjro  d'aflfalroH, 
Jan.  rJ.  IHJW,  For.  Kol.  ISUS.  27o. 

"  Follow  I  n>:  <*los4»  ui>oii  tlM»  r('iHliti<»ii  of  tho  award  of  my  prcnliMt^ssor 
iiH  arl»itnitur  of  tin*  claim  of  tlii»  Italian  snl»j<Ht.  Corruti.  a^rainst 
tlie  Kepublic  of  C*olombla.  dlflfort'nct^s  aros4»  iK'twiHMi  tlit»  partu»s  to 
till*  arbitration  In  r^Kanl  to  tht*  s<'<»ih'  and  cxtonsinn  of  Xhv  award, 
of  wbb'h  tvrtain  artirlt»s  w*»rc  t'onti'stiNl  by  Colombia.  wbih»  Italy 
rlalnuHl  tiM'ir  literal  fnltillnKMit.  Tbo  award  liavinu  Imhmi  mado  by 
tlie  rn»sident  of  the  I'nittHl  Statc»s.  as  an  a<'t  of  friendly  <'on*<idera- 
tion,  and  with  the  Hole  view  to  an  impartial  comiNisitinn  of  tlie  mat- 
ter in  dispnte.  1  <'oiild  not  bnt  fe<»l  d<'<'p  rnnrt«rn  at  snrb  n  misrar- 
riaij:e.  ami,  while  unable  to  a«ivpt  the  (Colombian  thmry  that  I.  in  my 
ottl<'in!  eti|uirlty.  |H>ssin<se<l  liMitinuin^  fnnrtlons  as  arbitrator,  with 
imwer  to  interi>r«*t  <ir  revise  the  terms  of  the  award,  my  lM»st  efforts 
wen*  lent  to  brUiK  the  parties  to  a  harmonious  a;:nH»ment  as  to  the 
<*Xi*<iition  of  its  provisions. 

**A  naval  deuionstrati<»n  by  Italy  n»sultiMl  in  an  enjrajrement  to  i»ay  the 
linhllltit^  elainieil  U|nui  their  ascertainment :  bnt  tliis  apparent 
dU|M»Klth»n  of  tlM»  <t)ntroversy  was  follow<Nl  by  a  rupture  of  diplo- 
inatic  luten-ounq*  lH»twiHMi  Colombia  and  Italy  whi«-h  still  i-oniimies. 
nltlMMi^li  fortunately  witlKuit  arute  symptoms  h.-ivini:  suiN>rv(MiiHl. 
Notwithstanding  this,  efforts  :in*  n'|>orte<l  to  1k»  (itntinuin*^  for  the 
ancertnlnment  of  robanbiaV  <«ontin^ent  liaY>ility  on  M«'<'ount  «»f  r«T- 
niti*!*  del»tx.  under  the  tifth  arti<b»  of  the  awanl."  (President 
MeKiiiley,  lu^nuHl  inesnage.  LHx'.  3.  1SU8,  For.  Kel.  1S*.(8.  i.xxiii.) 
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(10)    TESTIMONIAL  AND  EXPENSES. 

§  1078. 

It  is  customary  to  present  to  arbitrators  some  testimonial,  either 
in  the  form  of  plate  or  other  token,  or  in  money.  Where  the  arbitra- 
tor is  the  head  of  a  state,  the  only  acknowledgment  given  of  his 
services  is  an  expression  of  thanks,  and  the  more  substantial  testi- 
monial, whatever  it  may  be,  is  bestowed  upon  the  persons  to  whom  he 
may  have  delegated  the  discharge  of  certain  functions,  such  as  the 
examination  of  documents  and  ])erhaps  the  making  of  a  report. 

The  expenses  of  the  arbitration  are  usually  borne  by  the  parties 
in  equal  proportion,  but  each  side  pays  its  ow^n  agent  and  counsel, 
as  well  as  its  own  individual  expenses,  such  as  the  printing  of  its 
case,  documents,  and  proofs. 

Dr.  Vincente  (1.  Quesada,  Argentine  minister  at  Madrid,  who  acted 
as  arbitrator  l)etween  the  United  States  and  Mexico  in  the  Oberlander- 
Messenger  case,  declined  '*  any  pecuniary  testimonial,  on  the  ground 
that  his  st»nse  nf  the  confidence  with  which  he  was  honored  by  the  two 
governments  in  their  selection  of  him  as  arbitrator  could  not  be 
measured  in  money.''     II(»  further  declared  that  it  was  sufficient  for 
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him  to  have  justified  the  confidence  placed  in  him  by  the  two  Gov- 
ernments and  to  have  decided  the  case*  according  to  his  conscience  and 
the  l)est  of  his  knowledge  and  undei*standing.  The  delicacy  of  sen- 
timent shown  by  Dr.  Quesada  was  thought  to  render  it  impracticable 
to  press  upon  him  the  acceptance  of  any  testimonial  in  a  pecuniary 
form. 

Mr.  Mi»oro.  Act.  Soc.  of  State,  to  Mr.  Godoy,  Mexican  charge,  Sept.  8, 
1808.  MS.  Ni»tes  to  .Moxiian  Lot?.  X.  4^7. 

(in    PAYMKNT    AM)    DISTRIBUTION    OF    AWARD. 

S   1079. 

Where,  by  the  convention  of  18."):^  with  CSreat  Britain,  it  was  agreed 
that  all  moneys  awarded  by  the  commis.sioners  on  account  of  any 
claim  should  l)e  paid  by  one  (iovernment  to  the  other,  it  was  held  that 
the  moneys  found  due  from  the  foreign  (iovernment  to  claimants, 
who  were  citizens  of  the  Fnited  States,  were  to  he  paid  to  the  Secre- 
tary of  State,  whose  duty  it  was  to  have  the  same  j)aid  to  those 
entitled  to  receive  them.  It  was  also  held  to  be  the  appropriate 
duty  of  the  disbursing  clerk  of  the  State  Department  to  take  charge 
of  and  disburse  >nch  moneys.  Tie  was  not  entitled,  therefore,  to 
conunissions  on  the  fund  for  any  -services  rentleivd  in  keeping  and  dis- 
bursing the  sjune. 

Batw,  At.  CkMi..  ISC.l.  10  t)p.  ai. 
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The  umpire  of  the  mixed  commission  under  the  convention  between 
the  United  States  and  Peru  of  January  12, 18G3,  awarded  on  the  claim 
of  Stephen  G.  Montano,  a  citizen  of  Peru,  against  the  United  States 
the  sum  of  $24,151.29,  with  interest  at  the  rate  of  six  per  cent  per 
annum  from  September  2,  1851;  all  payable  in  the  current  money 
(monedn  corriente)  of  the  United  States.  ^\Tien  Montano,  in  July, 
1864,  applied  to  the  United  States  for  payment,  it  was  offered  in 
paper  currency,  wliich  was  then  greatly  depreciated.  He  demanded 
pa\^ment  in  gold,  but  Mr.  Bates,  the  Attorney-General,  on  July  12, 
1864,  advise<l  Mr.  Seward  that  under  the  award  the  debtor  had  "  the 
option  to  pay  in  Treasury  notes  or  in  specie."  Montano  protested 
against  this  view,  and  the  question  was  referred  to  the  mixed  conunis- 
.**ion  under  the  convention  bt^tween  the  United  States  and  Peru  of 
Deremlier  4,  1808,  the  umpire  of  which  decided  that  payment  should 
be  made  in  American  gohl. 

Moore.  Int.  Arbitrationg,  II.  ia38,  1645,  1649. 

For  the  opinion  of  the  Attorney -(Jeneral.  see  11  Op.  52. 

For  the  views  of  Mr.  Sewanl,  see  Mr.  Seward.  Sec.  of  State,  to  Mr.  Mon- 
tano. Feb.  ft.  1S«W;.  72  MS.  I>>ni.  Let.  18;  Mr.  Seward  to  MeHars. 
Embry  et  al..  May  20,  1807,  Id.  184. 

By  the  commission  under  Article  XII.  of  the  treaty  of  Washing- 
ton of  May  8,  1871,  an  award  of  $197,1«>0  was  ma<le  in  favor  of 
Augustine  R.  McDonald,  a  British  subject,  on  a  cotton  claim.  Subse- 
quently a  bill  in  equity  was  filed  against  him  in  the  supreme  court  of 
the  District  of  Columbia  by  two  i>ersons,  one  of  whom  was  McDon- 
ahl's  assignee  in  a  voluntarj'  bankruptcv,  in  order  that  the  award 
might  l)e  devote<l  to  the  lx»nefit  of  (creditors.  A  decnv  was  after- 
wanls  enten*d  by  consent  of  parties  l)y  which  one  half  of  the  award 
wa>  to  go  to  the  payment  of  the  e.\j)eiis(»s  of  prostM'utiiig  the  claim, 
while  the  other  half  was  to  1k»  placed  in  the  hands  of  a  receiver,  who 
was  not  a  party  to  the  litigation,  and  to  whf)m  the  money  was  paid  by 
the  British  agent.  The  case  finally  went  on  api)eal  to  the  Supreme 
Court  of  the  I'nited  States,  where  it  was  contended  on  Ix^half  of  the 
lippellant  (1)  that  the  claim  against  the  Tnited  Slates  passed  by  the 
arvMgnment  in  bankniptcy,  and  (2)  that,  even  if  the  fund  had  In^en  in 
KngUnd  and  in  the  hands  of  the  British  (lovenunent.  the  parties 
were  subject  to  the  jurisdiction  of  the  court  and  could  Im»  com|)elled 
hy  jirocess  /;i  pernonam  to  o1k\v  its  decre<\  The  court  sustained  these 
i-imtentions,  but  at  the  same  time  obsiu'ved  that  the  monev  had  been 
ileliveretl  to  the  receiver  by  consent  of  parties  and  that  no  objection 
had  l>een  heard  in  l^ehalf  of  the  British  (lovcrnment,  without  the 
voluntary  concurrence  of  whose  agiMit  the  receiver  could  do  nothing. 

PbHiM  r.  McDonald,  00  T.  S.  208. 

Mr.  Joivtice  Miller,  with  whom  Mr.  Justice  Field  ooncurnMl.  diHsenteil  on 
the  ground  that  the  coorts  of  the  United  States  had  no  control  over 
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the  British  Government  or  its  agents  in  the  distribution  of  the  fund 
awarded  under  tlie  treaty,  and  that  the  record  did  not  show  that  the 
fund  in  controversy  had  ever  been  "voluntarily  paid  into  court  by  the 
agent  of  tliat  (iovernnient." 
As  to  the  adjudication  of  contlicting  claims  to  an  award,  see  Comegj's  t*. 
Vasse,  1  Peters,  123;  Claris  v,  Clark,  17  Howard,  315;  Judson  v.  Cor- 
coran, 17  Howard,  012. 

The  act  of  June  23,  1874,  by  which  a  court  was  erected  for  the  dis- 
tribution of  the  Geneva  award,  proceeded  upon  the  theory  of  distrib- 
uting the  money,  so  far  as  j)racticable,  among  the  claases  of  persons 
on  whose  claims  the  award  appeared  to  be  based,  and  the  jurisdiction 
of  the  court  was  restricted  to  claims  directly  resulting  from  damage 
caused  by  the  inculpated  cruisers.  The  judgments  of  the  court 
amounted  to  $9,315,735.  Claims  were  subsequently  presented  to 
Congress  for  the  distribution  of  the  remainder  of  the  award  fund, 
together  with  increments  arising  from  interest  on  the  securities  in 
which  the  fund  had  been  invested  as  well  as  from  other  sources. 
These  claims  proceeded  chiefly  from  insui^ers,  who  claimed  a  right  of 
subrogation,  from  persons  who  had  paid  war  premiums,  and  from 
persons  who  had  suffered  damage  by  the  acts  of  the  exculpated 
cruisers.  In  support  of  these  claims  (except  those  of  the  insurers) 
it  was  argued  that  the  claims  at  Geneva  and  the  wrongs  on  which 
they  were  based  were  national;  that  all  who  had  suffered  loss  by 
reason  of  the  presence  of  the  Confederate  cruisers  on  the  sea  were 
entitled  to  compensation;  and  that  in  any  event  the  fund  lx>longed  to 
the  United  States  and  might  be  distributed  among  such  beneficiaries 
as  that  Government  should  designate.  By  an  act  of  June  5,  1882, 
a  new  court  was  erected  for  the  distribution  of  the  unappropriated 
moneys.  It  designated  as  the  beneficiaries  of  the  existing  fund  (1) 
claimants  on  account  of  damage  done  by  the  exculpated  cruisers,  and 
(2)  claimants  who  sought  reimbursement  for  the  payment  of  pre- 
miums for  war  risks.  The  act  thus  proceeded  on  the  theory  of  the 
national  ownership  of  the  fund. 

Moore,  Int.  Arbitrations,  V.  4057^001. 

In  support  of  the  view  onihodicd  in  the  act  of  1RS2.  sec  report  of  Mr. 
Reid  from  the  Committee  on  the  Judiciary,  Fel).  8.  1882,  H.  Rept 
207,  47  Cong.  1  sess. :  United  States  r.  Weid.  127  IT.  S.  51 ;  Williams 
V,  Heard,  140  V.  S.  52t);  Uustomjee  r.  Queen,  L.  R.  1  Q.  B.  D.  (1870), 
487;  L.  R.  2  Q.  B.  D.  (lS7t5-77),  GO. 

(12)    BARBING  OF  UNPBE8ENTED  CLAIMS. 

§    1080. 

It  is  usual  in  general  claims  conventions  to  insert  a  stipulation 
expressly  barring  all  claims,  falling  within  the  jurisdiction  of  the 
tribunal,  which  were  not  presented  to  it 
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*'  \\Tiile  the  claim  of  Mrs.  Stevens  presents  analogies  of  treatment 
with  the  otiier  cases  to  which  you  refer,  it  stands  on  a  distinct  footing 
of  its  own,  bi»ing  one  of  a  class  heretofore  declared  to  be  proper  for 
adjudication  on  the  merits  by  a  specially  provided  tribunal  of  arbitra- 
tion. If  the  Mexican  Government  should  set  up  the  late  claims  con- 
vention, and  the  failure  to  submit  the  claim  to  the  commission 
organized  thereunder,  as  a  bar,  it  has  the  right  to  do  so.  We,  how- 
ever, have  no  right  to  debar  the  claimant  from  the  possible  benefits 
of  an  appeal  for  a  hearing  on  the  merits,  for  the  Mexican  (iovernment 
has  full  liberty  of  waiver  in  respect  of  such  bar,  and  may,  at  its  own 
pleasure,  consent  and  agree  to  permit  the  claimant's  case  to  be  stated 
and  heard.  All  that  we  ask  is  that  the  Mexican  Government 
avail  it^lf  of  the  opportunity  to  manifest  its  sense  of  magnanimity 
and  justice  in  this  regard,  if  its  dispassionate  examination  of  the 
appeal  shall  warrant  it  in  doing  so.  If  the  result  be  to  set  up  the 
treaty  as  a  bar,  we  would  not  hesitate  to  concede  its  effectiveness,  as 
wo  should  expect  Mexico  to  concede  our  position  were  the  case 
reversetl  and  our  answer  made  in  those  terms.  But  Senor  Mariscal 
fan  not  Ite  unmindful  of  the  fact  that  this  very  treaty  bar  has  only 
recently  l)een  the  subject  of  consideration  In^lwwn  the  two  GovcTn- 
uients,  by  reascm  of  the  Mexican  appeal  in  the  Weil  and  La  Abra 
cases,  and  that  the  United  States  have  met  Mexico  halfway  in  an 
earnest  effort  to  secure  the  ends  of  equity  and  justic(\  by  providing  a 
resort,  not  (*ontemplated  when  the  treaty  was  framed,  and,  indeed, 
barred  by  its  expn»ss  terms." 

Mr.  Bayard.  See.  of  State,  to  Mr.  JackHon,  inlii.  to  Mtwico,  .Inn.  2(\,  18S0, 
MS.  Inst.  Mex.  XXI.  427. 

The  view  expreHHed  in  thi«  paper  Ih  not  tliat  on  whicli  tlio  (Joverninont  of 
tlM*  Tnitwl  StateH  lias  ^'nerally  acttnl.  On  tlio  fontniry.  it  lias  lHH»n 
lield,  with  practlea!  uniformity,  tliat  wliere  a  treaty  provld*^  a  trl- 
hunal  for  tlie  settlement  of  <*laims,  and  stipniates  tliat  all  claims  not 
pref«ente<1  to  it  shall  l>e  finally  harnnl.  this  part  of  the  treaty  is  no 
lofw  ohllfoitory  than  the  rest,  and  that  it  priM-ludes  the  two  (;overn- 
ments  from  renewln^c  the  <'Iulms  thns  ImrriHl.  instead  of  merely  ^ivin;; 
them  an  option  to  decline  to  pay  them. 

**  It  might,  indeed,  Ire  argue<l  that  the  adoption  and  execution  of  tlio 
ii|fnM*ment  of  1871,  and  the  final  disposition  and  sjitisfaction  of  all 
claims  allowetl  under  it,  preclude  the  presentation  1)V  this  Department 
«»f  a  claim  against  Spain  for  los.s(>s  suffered  1)V  Mr.  Morn^ll  Ix'twtM^n 
1^70  and  IHT;*).  But  the  agreenu»nt  contains  no  provision  barrin^r  as 
against  Spain  all  existing  claims  not  presented  to  the  aH)itral(»rs.  and 
the  presiMit  claim  does  not  api^mr  to  Ik*  so  far  l)arred  hy  the  a<rree- 
iiient  or  by  the  proceedings  under  it  as  to  prechide  its  presentation  to 
the  Spanish  (lovemment.  Shouhl  the  minister  of  statt*  Ih»  iiidispoM'tl 
to  make  a  present  adjustment  of  this  claim,  you  will  endeavor  to  have 
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it  embraced  in  any  general  settlement  of  pending  claims  which  it  may 
be  found  convenient  in  the  future  to  bring  about  by  a  convention 
between  the  two  Governments  or  otherwise." 

Mr.  Porter,  Act   Sec.  of  State,  to  Mr.  Curry,  Jan.  2,  1886,  MS.  Inst 
Spain,  XX.  136. 

"  This  decision  of  the  commission  [under  the  agreement  between 
the  United  States  and  Spain  of  February  11-12,  1871*  dismissing  a 
claim  for  want  of  jurisdiction],  does  not  prevent  this  claim  from 
being  a  proper  subject  for  diplomatic  treatment." 

Mr.  nayard.  Sec.  of  State,  to  Mr.  Curry,  min.  to  Spain,  April  9,  1886, 
MS.  Inst  Spain,  XX.  183. 

"  The  second  article  of  the  claims  convention  of  January  15,  1880, 
with  France  provides  as  follows : 

" '  The  said  commission  thus  constituted,  shall  be  competent  and 
obliged  to  examine  and  decide  upon  all  claims  of  the  aforesaid 
character,  presented  to  them  by  the  citizens  of  either  country,  except 
such  as  have  been  already  diplomatically,  judicially  or  otherwise 
by  competent  authorities  heretofore  disposed  of  by  either  Govern- 
ment.' 

"  Under  the  interpretation  put  upon  the  treaty  by  both  Govern- 
ments, all  cases  that  had  been  passed  upon  by  prize  tribunals  were 
excepted  from  the  jurisdiction  of  the  commission.  (Ex.  Doc.  235, 
48th  Cong.,  2d  sess.,  p.  235.) 

"  It  is  held  by  this  Goverimient  that  the  action  of  the  commission 
in  declaring  that  it  had  no  jurisdiction  of  the  claim  in  question  in 
no  way  bars  its  presentation  to  the  French  Government  for  payment. 
I  have  therefore  to  request  you  to  recall  this  claim,  including  indem- 
nity for  the  detention  of  the  schooner  and  the  breaking  up  of  the 
voyage,  to  the  attention  of  the  French  foreign  office,  as  one  which  is 
believed  by  this  Government  to  Ik»  just  and  fair,  and  to  urge  its 
early  settlement." 

Mr.   Bayard.   Sec.   of   State,   to  Mr.   MoLane,  July  29,   1885.   MS.   Inst 
France,  XXI.  231. 

The  claims  convention  between  the  United  States  and  Great 
Britain  of  1853  settled  (Art.  V.)  "every  chiim  arising  out  of  any 
transaction  of  a  date  prior  to  the  exchange  of  ratifications,  whether 
or  not  the  same  may  have  lx»en  presented  to  the  commission."  Hence 
a  claim  not  presented  for  property  confiscated  during  the  war  of  1812 
was  barred. 

Mr.  Rives,  Assist.  Sec.  of  State,  to  Mr.  Gregg,  May  12,  1888,  168  MB,  Dom. 
Let  369. 


8  1061.]  ABBITBATION.  66 

4.  Finality  of  Awabdb. 
(1)  rule  ok  rks  judicata. 

§1081.    . 

The  decision  of  an  international  tribunal  over  matters  as  to  which 
it  is  made  the  supreme  arbiter  is  final,  and  is  not  the  subject  of  revi- 
ition«  except  by  the  consent  of  the  contesting  sovereigns. 
Comegys  r.  Vame,  1  I*et  ld3, 212. 

An  award  of  arbitrators,  under  a  treaty  between  the  United  States 
and  another  nation,  by  which  the  contracting  parties  agree  that  the 
decision  of  the  arbitrators  shall  constitute  a  final  settlement  of  all 
questions  submitted,  becomes  the  supreme  law  of  the  land  and  is  as 
binding  on  the  courts  as  an  act  of  Congress. 

La  Mnfa  (1896),  75  Fed.  Rep.  51.%  21  C.  (\  A.  4.*^.  reversing  41)  Fed. 
Rep,  575. 

An  award  was  made  in  favor  of  R.  W.  Gibbes,  a  citizen  of  the 
United  States,  by  Mr.  Upham,  the  umpire  of  the  mixed  commission 
under  the  convention  between  the  Uniteil  States  and  New  (iranada 
of  September  10,  1857,  for  the  sum  of  $2,500,  with  interest  fnmi 
July  26, 1826,  at  the  rate  of  five  per  cent  per  annum.  The  Colombian 
commissioner  declinecl  to  sign  the  award,  on  the  ground  that  the  case 
was  submitteil  to  the  umpire  only  on  the  question  as  to  whether  a 
valid  claim  existeil.  and. that  the  question  of  the  amount  to  l>e  paid 
was  not  submitte<l.  On  February  10,  18(>4,  a  convention  was  con- 
doled lietween  the  United  Static  and  Colombia  for  the  adjudication 
of  claims  which  were  left  undecide<l  by  the  previous  commission. 
Counsel  for  (i ibbes  declined  to  prosecute  the  case  l)efore  the  new  com- 
nii^on,  and  it  was  submitted  to  the  lx)ard  bv  counsi'l  for  Colombia. 
The  commissioners,  on  May  18,  18(>r»,  made  tlie  following  order: 
*•  Stricken  from  the  calendar  and  doc'ket,  i)n)test  l)eing  made  against 
the  action  of  the  l)oard,  and  case  not  prost^cuted."*  After  the  ad- 
journment of  the  commission,  (iil)lH»s  demanded  payment  from  the 
Trea.**urv.  His  demand  was  referred  to  Attornev-lieneral  Hoar, 
who  held  that  the  case  was  detrided  by  the  umpin'  of  the  first  connnis- 
«ioii,  and  that  neither  the  United  States  nor  the  sivoiul  hoard  was 
ablf  to  divest  his  rights  under  that  decision  against  liis  will  and  with- 
out his  c*onsent.  Tlie  Attorney-General,  however,  expivssed  a  doubt 
a?i  to  whether  Gibbes  was  entitled  to  payment  from  the  Tn»asury, 
f.ince  he  did  not  possess  a  certificate  from  the  commissioners:  but 
Gibbes  obtained  payment  in  full,  and  the  amount  so  paid  him  was 
included  in  the  aocount  of  the  United  States  against  Colombia,  and 
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the  entire  amount  was  afterwards  repaid  to  the  United  States  by  the 
Colombian  Government. 

Moore,  Int.  Arbitrations,  II.  1398,  1400,  1401.  1410-1411;  Hoar,  At  Gen., 
(1869),  l.'J  Op.  19. 

'•  The  principle  [of  arbitration]  is  one  that  has  been  followed  on 
many  occasions  by  this  (loverninent  in  settling  disputed  claims  be- 
tween its  citizens  and  foreign  powers.  It  has  been  the  custom  in 
these  cases  to  conclude  a  formal  convention  with  the  interested  power 
by  which  a  claims  commission  is  to  be  formed,  to  be  composed  in 
general  of  two  arbitrators,  one  to  be  chosen  by  the  Secretary  of  State, 
and  one  by  the  minister  of  the  other  power,  and  an  umpire,  to  be 
likewise  agreed  upon  by  the  Secretary  of  State  and  the  minister, 
whose  decisions  shall  be  regarded  as  final.     .     .     . 

"  I  may  add  that  an  agreement  so  entered  into  has  all  the  solemnity 
and  finality  of  a  treaty  between  the  powers  who  are  parties  to  it,  and 
is  in  no  sense  an  informal  reference  of  a  matter  of  contention  between 
two  powers  to  the  decision  of  the  minister  of  a  third  party." 

Mr.  Frellnghuysen,  Sec.  of  State,  to  Mr.  Uosecrans,  Oct.  17.  1883,  148  MS. 
Doll.  Let.  405. 

"  The  general  rule  is  that  when  an  arbitrator  or  a  referee  makes  a 
decision  and  adjourns  without  expressly  deciding  a  motion  for  a  re- 
hearing, the  decision  is  left  in  full  force.  The  motion  does  not  ipso 
facto  reopen  the  case;  and  the  adjournment  without  specific  action 
on  the  motion  by  implication  denies  it. 

"  With  resj)ect  to  the  objection  to  the  decision  of  the  arbitrators, 
that  it  is  not  altogether  sound  in  law,  it  is  to  be  noticed  that  by 
the  convention  under  which  the  United  States  and  Spanish  Claims 
Commission  was  organized,  the  two  (lovernments  expressly  agreed 
that  they  would  accept  the  awards  made  in  the  several  cases  sub- 
mitted to  the  proposed  arbitration  as  final  and  conclusive.  This  pro- 
vision was  adopted  by  the  contracting  j>arties  as  an  essential  part  of 
the  arrangement  for  the  settlement  and  disposition  of  claim.s,  and 
with  the  understanding  that  it  was  to  Ijo  kept  as  faithfully  as  any 
other  provision  of  the  treaty.'' 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  RcKlrijaiez,  Mar.  22,  1886.  159  MS.  Dom. 
I^t.  .'^88. 

"  I  have  received  your  letter  of  the  27th  instant,  in  relation  to  the 
claims  of  M.  C.  Rodriguez  &  (>).  against  S[)ain,  which  were  rejected 
by  the  United  States  and  Spanish  Claims  Conuiiission. 

"  I  have  failed  to  discover  in  your  letter  any  reason  for  changing 
the  opinion  expressed  in  my  letter  of  the  *22d  instant,  that  it  would  be 
improper,  upon  the  grounds  which  you  allege,  for  this  Government  to 
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seek  to  reopen  the  claims  in  question  after  their  dismissal  on  the  merits 
hy  the  Commission.  It  is  conceived  that  the  distinction  which  you 
draw  between  a  claims  commission  under  a  treaty,  duly  ratified  by  the 
Senate,  and  such  a  commission  under  a  diplomatic  agreement,  while 
material  in  some  relations,  does  not  affect  the  binding  force  of  the 
decisions  in  either  case,  as  betwetm  the  contracting  governments,  upon 
all  claims  which  projwrly  fall  within  the  scope  of  the  commission. 
The  ca>^  of  the  brig  General  ArmHtrovff^  which  you  cite,  does  not 
appear  U\  lend  any  strength  to  your  argument.  For,  notwithstanding 
the  denunciati(ms  of  the  award  of  th(»  arbitrator,  no  effort  was  made 
to  reoi)en  the  question  with  Portugal;  and  in  the  opinion  of  Chief 
Justice  Gilchrist,  to  which  you  refer,  there  was  an  express  disclaimer 
of  any  denial  of  the  i)ower  of  the  United  States  '  to  submit  to  arbitra- 
tion the  claim  of  one  of  its  own  citizens  upon  a  foreign  government 
which  it  has  lieen  prosecuting  in  such  a  way  as  to  preclude  itself  from 
again  pn^'^ingthat  claim  upon  such  foreign  governments.' 

*•  It  is  also  to  l>i»  obscTved  that  in  the  cases  which  vou  are  now  seek- 
ing  to  have  reojx»ned,  the  (*lainiants  submitted  themselves  to  the  com- 
mission without  protest,  and  had  their  cause  ably  and  fully  presented. 
In  this  reganl  their  present  i)ositiou  is  the  reverse  of  that  of  the 
clainiants  in  the  case  of  the  General  Armntrong^  when  they  presented 
their  petition  to  Congress  for  relief.  The  cmly  act  by  which  it  was 
attempted  to  show  that  they  had  consented  to  the  submission  of  their 
riaim  to  arbitrati<m  was  the  rwjuest  of  their  agent  to  be  |>ermitted  to 
pn*?^iit  an  argument  in  sup|K)rt  of  their  claim  to  the  arbitrator,  and 
thf  n-riuest  the  SwTetary  of  State  denied. 

-  L'lider  all  the  circumstanws,  I  must  decline*  to  reofx^n  tht^  awards 
•  •f  the  Uniteil  Statc>s  and  Spanish  Claims  Couimission  in  the  cases 
now  under  <'fmsideration.'' 

Mr.   liiiyard.  Sim-,  of  .Stato.  ti>  Mr.   UfNlriKiK*/.   Marrli  :U.    IMNCi,   l.'»!)  M8. 

DoDL  liet.  477. 
For  tlio  (lo<'iHloii  of  tlu*  riaiiiis  C*oiiiiulsKion  in  this  <'as<\  mn'  M(M>r(>,  Int. 

.Vri>UnitloiiH.  III.  *2:m\. 

Aj*  to  th4»  i^ase  of  the  Grneral  AnitMtnniff.  st»<»  M<M)n*.  Int.  -Vrbitrations,  II. 

-  Motions  to  o|)en  or  set  aside  interinilional  awards  arc  not  enter- 
taiiie^l  unle>vs  ma<le  pnmiptly.  and  upon  pnH>f  of  frauiinltMit  coikmh*- 
tiou  or  of  strong  after-<lis<»overed  evi<h'nco." 

Mr.  Ibiyunl.  S***-.  of  State,  to  Mr.   Morris,  .M«.\    IJ.   Ism;.   U'ai  .MS.  I>oni. 

Tl»e  rule  that  the  Department  of  State  will  not  liear,  after  any  mn- 
si«lenible  delay,  applications  to  ivo|mmi  caMv-.  adjndiratiMl  by  it.  ap- 
plies ♦*  veil  more  stnmgly  to  final  judLrui^'nts  muliMMMl  l»y  intrrnational 
ccmmLsssions  on  international  claini>.  even  a[)art   from  the  s[>ecial 
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stipulations  of  treaties  by  which  claims  not  submitted  for  the  adju- 
dication of  such  commissions  may  be  barred. 

Mr.  Rives,  Assist.  Sec.  of  State,  to  Mr.  Shlpman,  Feb.  2,  1888,  167  Ma 
Dom.  Let.  70. 

This  letter  related  to  the  case  of  Daiiford  Knowlton  &  Co.  v.  Spain,  which 
was  dismissed  by  the  mixed  commission  under  the  agreement  be- 
tween the  United  States  and  Spain  of  1871.  For  the  proceedings  of 
the  commission  in  this  case,  see  Moore,  lut  Arbitrations,  III.  3148. 

"  While  the  decision  of  the  arbitrator  has  been  noted  with  much 
regret,  as  a  different  decision  was  hoped  for,  yet  this  Government  is 
lK)und  by  the  usage  in  such  cases  to  abide  by  the  decision  as  made, 
inasmuch  as  it  stipulated  in  the  agreement  for  arbitration  that  any 
award  made  by  the  arbitrator  should  be  final  and  conclusive.  The 
award,  therefore,  must  be  deemed  as  a  final  disposition  of  the  case." 

Mr.  Day,  Assist.  Sec.  of  State,  to  Mr.  Oberlander,  January*  7,  1898,  224 

MS.  I>om.  Let.  249. 
For  the  award  in  the  Oberlander-Messenger  case,  above  referred  to,  see 

For.  Rel.  1897,  382. 

The  claim  of  Pedro  D.  Buzzi  against  Spain,  which  was  dismissed 
by  the  commission  under  the  agreement  of  1871,  was,  after  the  conclu- 
sion of  the  labors  of  the  commission,  presented  to  the  Spanish  Gov- 
ernment, which  declined  to  entertain  it,  on  the  ground  that  it  had 
been  definitely  disposed  of  under  Article  VI.  of  the  agreement,  which 
provided :  ''  The  two  GoA^ernments  will  accept  the  awards  made  in 
the  several  cases  submitted  to  the  said  arbitration  as  final  and  con- 
clusive and  will  give  full  effect  to  the  same  and  as  soon  as  po&sible." 
On  May  15,  1896,  Mr.  Buzzi  again  brought  his  claim  to  the  attention 
of  the  Department  of  State.  Mr.  Olney,  on  the  15th  of  the  following 
month,  held  that  it  must,  in  conformity  with  Article  VI.,  be  regarded 
as  ''  finally  adjudicated  and  disposed  of."  This  conclusion  was  sub- 
sequcntlv  reaffirmed  bv  Mr.  Hav. 

Mr.  Hay,  Stn*.  of  State,  to  Mr.  Sparknian,  .Tune  «.  1891),  237  MS.  I>oin. 
Let.  3JX?. 

For  the  action  of  the  conunlssion  in  Kuzzi's  eam\  see  Moore,  lut  Arbitra- 
tions. III.  2<n.^ 

A  claim  was  made,  l)efore  the  mixed  commission  under  the  conven- 
tion between  the  United  States  and  Mexico,  of  Julv  4,  1868,  bv  the 
Bishop  of  Monterey  and  the  Archbishop  of  San  Francisco  against 
the  Mexican  Government  for  arrears  of  unpaid  interest  on  what  was 
known  as  the  ''  Pious  Fund,'-  which  represiMited  the  proceeds  of  dona- 
tions made  to  Jesuit  fathei's  in  the  Californias  for  the  conversion  of 
the  heathen  in  those  provinces.  On  tho  expulsion  of  the  Jesuits  from 
Mexico  in  1708,  the  administration  of  the  fujid  was  undertaken  by 


S  1082.1  ARBITRATION.  59 

(he  SfMinish  Government.  The  Mexican  (lovernmeiit,  on  establish- 
inijC  it!>  independence,  succeeded  to  the  trust,  and  by  a  law  of  Septem- 
lK»r  UK  18CW>,  its  management  was  confided  to  the  Catholic  bishop  of 
the  two  Califomias.  This  law  was  abrogated  by  a  decree  of  Presi- 
dent Santa  Anna,  of  February  8,  1842,  and  the  administration  of  the 
fund  agaiii  devolved  (m  the  state.  By  a  further  decree  of  October  24, 
in  th«»  same  year,  Santa  Anna  directed  the  property  belonging  to 
the  fund  to  be  sold,  but  recognized  an  obligation  on  the  part  of  the 
Government  to  pay  interest  on  the  capital  thereafter.  In  1845  the 
Mexican  Congress  restored  to  the  bishop  of  the  Calif ornias  the  admin- 
i^tration  of  the  properties  yet  remaining  unsold,  but  the  interest  on 
that  part  of  the  fund  derived  from  property  which  had  already  been 
dispo^ied  of  was  not  paid  by  the  Mexican  Government.  It  was  for 
the  amount  of  this  interest  that  the  claim  was  made  In^fore  the  com- 
mission. On  November  11,  1875,  the  umpire.  Sir  Edward  Thornton, 
awarded  the  claimants  the  sum  of  $1)04,070.91,  which  represt»nted  an 
agin^gate  of  $43,080.99  for  the  term  of  twenty-one  years.  The  Mexi- 
mn  agent  before  the  commission  pn»sented  a  statement  to  be  entered 
in  the  records  to  the  effect  that,  although  the  Hward  referred  only  to 
the  accrued  interest,  the  claim  should  be  considered  as  "  finally  settled 
in  totor  and  that  any  claim  in  regard  to  eitluT  principal  or  interest 
.should  thereafter  be  forever  inadmissible.  This  statement  was  ccmi- 
niuni4*ated  to  Mr.  Fi.sh,  as  Secretary  of  State,  who  declined  to 
acriuiesce  in  it  or  to  enter  into  any  discussion  of  the  subject.  A  claim 
was  afterwards  made  for  the  payment  to  the  Archbishop  of  San 
Franciscro  and  the  Bishop  of  Monterey  of  interest  accruing  after  the 
award  of  Sir  Edward  Thornton.  It  was  contended  on  the  part  of  the 
Mexii-an  Govenmient  that  the  proce<»dings  under  the  connnissicm 
ijttrre<l  the  presentation  of  such  a  rhiim.  The  Tnited  States,  on  the 
other  hand,  took  the  ground  that  the  award  of  Sir  Edward  Thornton, 
instead  of  barring  the  further  claim,  constituted  in  effect  a  res 
judicata,  in  the  sense  that  it  fixed  Mexico^s  liability  for  the  future 
jMiynient  4>f  interest  on  the  fund.  This  difference  was  referriMl,  un<ler 
a  protocol  concluded  May.  22,  1902,  to  a  tribunal  of  arbitration 
^4»l«H*t«Hl  from  the  piTmanent  court  at  The  Hague.  This  tribunal 
lH*ld  that  Mexico  should  pay  the  overdue  installments,  and  should  in 
future  in  |x?rpetuity  pay  the  interest  due  in  each  year,  all  in  money 
having  legal  currency  in  Mexico. 

M(M»rv.    lut    ArbltratioiiH,    II.     i:t4S-i:c»2:    For.    Uel.     VMyZ,    .VpirmuUx 
II.  17-lH. 

(2)    AWAID  Ol^SIDE  LIMITS  OF  HrilM I8SION    NOT  BINDING. 

g    1()8!2. 

Under  the  convention  lietween  the  United  States  and  (ireat  Britain 
iA  September  29,  1827,  the  King  of  the  Netherlands  was  chosen  as 
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arbitrator  to  dotermino  the  tnio  divisional  line  l)Otween  the  north- 
/L»astern  part  of  the  United  States  and  the  adjacent  British  possessions 
inider  the  treaty  of  peace  of  178*2-83.  The  King  of  the  Netherlands, 
in  his  award  given  at  The  Hague  January  10,  1831,  held  that  neither 
the  line  claimed  bv  the  United  States  nor  that  claimed  bv  Great  Brit- 
ain  so  nearly  answered  the  requirements  of  the  treaty  that  a  preference 
could  be  given  to  the  one  over  the  other;  and  abandoning,  therefore, 
as  impracticable,  the  attempt  to  draw  the  line  dc^scribed  in  the  treaty, 
he  recommended  a  line  of  convenience.  AVlien  the  award  was  deliv- 
ered the  agent  of  the  United  States  entered  a  respectful  protest 
against  it  as  constituting  a  departure  from  the  powers  delegated  to 
the  arbitrator  by  the  high  contracting  parties.  The  British  Govern- 
ment also  recognized  the  fact  that  the  award  was  recommendatory 
rather  than  decisive,  and,  while  signifying  its  readiness  to  acquiesce 
in  the  recommendation,  authorized  its  minister  at  Washington  pri- 
vately to  intimate  that  it  would  not  consider  the  formal  acceptance 
of  the  award  by  the  two  Governments  as  precluding  modifications  of 
the  line  by  mutual  exchange  and  ccmcession.  President  Jackson  was 
inclined  to  accept  the  award,  and,  it  seems,  afterAvards  regretted 
that  he  had  not  done  so.  But,  as  it  was  unsatisfactory  l)oth  to  Maine 
and  to  Massachusetts,  he  submitted  the  (luestion  of  acceptance  or 
rejection  to  the  Senate,  which,  by  a  vote  of  35  to  8,  resolved  that  the 
award  was  not  obligatory,  and  advised  the  President  to  open  a  new 
negotiation  with  Great  Britain  for  the  ascertainment  of  the  line. 
The  British  Government  proniistMl  to  enter  upon  negotiations  in  a 
friendly  spirit,  and  it  was  agreed  that  both  sides  should  meanwhile 
refrain  from  exercising  jurisdiction  l)eyond  the  territories  which  they 
actually  occupied. 

Moore.  Int.  Arbitrations.  I.  i:57-i:i8.  citlnj?  S.  Kx.  Doo.  3.  22  Conj?.  1  seaa. ; 

22  Hr.  &  For.  Stato  PaiKTs,  772,  77<s  7S:{.  78S.  70r>.  STiO,  871  ;   Curtis, 

Life  of  Wohstor,  II.  l.'MK 
The  boundary  was  settled  by  the  Webster- Ashburton  treatj'  of  Aug.  ft. 

1842.     (Webster's  Works.  V.  84:    Benton's  Thirty  Years'  View,  XL 

4:^.) 

By  a  i>rotoc()l  concluded  May  24.  1884,  the  United  States  and 
Hayti  agreed  to  submit  to  arbitration  the  claim  of  Antonio  Pelletier, 
as  a  citizen  of  the  United  States  and  master  of  the  bark  William^ 
growing  out  of  the  s(»izure  of  the  vessel  and  the  imprisonment  of 
her  master  and  crew  at  Fort  LilxTte,  in  ITayti,  in  18r)l,  on  a  charge 
of  i)iracy  and  attempt  at  slave  trading.  The  i)rotocol  required  that 
the  case*  should  lx»  decided  "  according  to  the  rules  of  international 
law  existing  at  the  time  of  the  transactions  complained  of."  An 
award  was  rendered  in  favor  of  the  claimant,  but  it  appeared,  by 
the  i)roceedings  in  the  arbitration,  that  the  arl)itrator,  while  declar- 
ing it  to  be  ''beyond  doubt"'  that  "had  the  bark  In^en  captured  and 
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brought  into  an  American  port,  when  she  was  seized  at  Fort  Liberte, 
she  would  have  been  condemned  bv  the  United  States  courts  as  an 
intended  slaver/'  tcK)k  the  ground  (1)  that,  as  a  claim  had  been 
made,  he  was  restricted  to  the  decision  of  a  pure  question  of  law, 
and  (2)  that  under  the  stipulation  above  quoted  the  sole  question 
to  l)e  decided  was  whether  the  claimant  had  been  guilty  of  piracy 
by  law  of  nations,  as  distinguished  from  piracy  by  municipal  statute, 
so  that  an  award  of  damages  must  l)e  made  in  case  it  should  be 
found  that  piracy  by  law  of  nations  was  not  committed. 

The  Department  of  State,  reporting  against  the  enforcement  of 
the  award,  held  that  the  arbitrator  had  misconstrued  his  powers; 
that  the  submission  of  the  case  to  arbitration  implied,  in  the  absence 
of  anything  to  the  contrarj'  in  the  protocol,  that  the  United  States 
il'ul  not  desire  that  its  previous  action  on  ex  parte  information  should 
lie  n^garded  as  a  prejudgment  of  the  merits  of  the  claim,  and  that 
the  arbitrator  was  not  pn»cluded,  by  the  rules  of  international  law 
as  they  existed  in  1801,  from  inquiring  whether  the  claimant  was 
guilty  of  piracy  by  Haytian  law,  since  it  was  then,  as  it  had  con- 
tinued to  be,  a  nile  of  international  law  that  offences  committed 
within  the  territorial  jurisdiction  of  a  nation  may  be  tried  and  pun- 
ished there,  according  to  the  definitions  and  penalties  of  its  municipal 
law. 

RefM>rt  of  Mr.  Kiiyanl,  Hev.  of  State,  to  the  Prwidoiit.  Jan.  20,  1887,  For. 
Kel.  1887.  tJ05-4W(;;  M(M)re,  Int.  ArhltratloiiH.  II.  17JH-1800. 

By  Article  V.  of  the  mmlus  vivendi  lH»tween  the  United  States  and 

Great  Britain  of  April  IH,  1802,  which  was  entered  into  for  the  pur- 

p>^eof  sus|)ending  the  taking  of  fur  s<»als  in  (Trtain  waters  of  Boring 

^  arul  limiting  the  killing  on  the   PribilofT   Islan<ls,  during  the 

arbitration  under  the  tn»aty  of  February  20,  1802,  it  was  provided, 

among  other  things,  that  '*  if  the  result  of  the  arbitraticm  shall  l>e  to 

««ny  the  right  of  British  sealers  to  take  s<»als  within  the  said  waters, 

then  (t)nii)ensation  shall  l)e  made  by  (ireat    Britain  to  the  United 

^tit(^  (for  its<»lf.  its  citizens  and  less(»es)  for  this  agiwnnit  to  limit 

^1^  island  catch  to  7,500  a  season,  upon  the  basis  of  the  difference 

Mwern  this  numlxT  and  such  larger  catch  as  in  the  opinion  of  the 

■"Htritors  might  have  Ikhmi  taken  witliout  an  undue  diminution  of 

tlM»  sptl  henls.''     The  UnittMl  Statrs.  in  its  cast*  befoiv  tlir  tril>unal 

•*»  iriutration,  presented  a  claim  for  the  <lamagt»s  which  the  (lovern- 

"^^'^t  tnd  its  lessee  had  sustaine<l  by  n^a.^ui  of  the  limitation;  but 

thkicliini  was  not  presente<l  as  a  claim  which  th<»  less4»e  could  main- 

'■»»  «piinst  the  United  States  under  the  lea>e:  and,  in  the  argument 

"*  llu»  Tnite^l  States,  coun^^I  d<M*lared.  upon  the  strength   of  the 

pf^Mifft  in  the  counter  case  of  the  United  States,  that  that  (lovernment 

"could  not  have  allowed  its  lessees  to  have  much,  if  anv,  exceeded  the 
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luimbcr  of  skins  allowed  by  the  modus  vivendi  of  1892  without  an 
undue  diminution  of  the  seal  herd."  Later,  counsel  announced  that 
(he  United  States  would  not  ask  the  tribunal  for  any  finding  of 
damages  imder  Article  V.  IlelJ,  in  an  action  against  the  United 
States  by  its  lessees,  in  which  the  latter  claimed  damages  for  the 
limitation  of  the  island  catch  to  7,500,  that  the  provisions  of  Article 
V.  and  the  action  taken  thereunder  Iwfore  the  tribunal  of  arbitration, 
could  not  l)e  considered  as  an  estoppel,  or  an  admission  against  in- 
tei'est,  on  the  i)art  of  the  United  States,  so  as  to  preclude  its  denial  of 
the  validity  of  the  claim  of  the  lessees  for  damages.  "  There  was," 
said  the  court,  "  no  element  of  estoppel  about  the  transaction,  and 
counsel  had  no  authority  to  hind  the  CTOvernment  for  any  other 
purpose  than  the  pending  cause." 

North  American  Coiiimeroial  Company  i\  United  States  (1888),  171  U.  S. 
110,  131. 

An  act  of  Congress  referring  a  claim  agftinst  the  Government  to 
an  officer  of  one  of  the  Executive  Departments  to  examine  and 
adjust,  does  not,  even  though  the  claimant  and  Government  act  under 
the  statute  and  the  account  is  examined  and  adjusted,  make  the  case 
one  of  arbitrament  and  award,  in  the  technical  sense  of  these  words, 
so  as  to  bind  either  party  as  by  submission  to  award.  Hence  a  sub- 
sequent act  reptmling  the  one  making  the  reference  (the  claim  not 
having  l)een  yet  paid)  impairs  no  right,  and  is  valid. 

Gordon  t\  United  States,  7  WaU.  188. 

(3)    DECISIONS   IMPEACHABLE   >X)R    FRAUD. 

§  1083. 

In  only  one  cas(^  have  arbitral  proceedings  to  which  the  United 
States  was  a  party  been  impeached  for  fraud  on  the  part  of  the 
tribunal.  This  case  was  that  of  the  mixed  commission  under  the 
convention  between  the  United  States  and  Venezuela  of  April  25, 
1860,  for  the  settlement  of  claims  against  the  latter  Government.  It 
was  alleged  that  l>efore  the  commission  met  a  conspiracy  was  entered 
into  by  the  United  States  commissioner,  the  United  States  minister 
at  Caracas,  and  the  hitter's  brother-in-law,  who  was  the  moving 
spirit  in  the  matter,  to  defraud  claimants  by  exacting  of  them  a  large 
proportion  of  their  awards  in  the  form  of  attorney's  fees;  that,  in 
pursuance  of  this  conspiracy,  assignments  were  obtained  by  claimants 
of  large  interests  in  their  claims;  that  the  installation  of  the  umpire 
of  tht^  commission  was  brought  al)out  in  an  irregular  manner,  and 
that  certificates  of  award  were  nia<le  in  small  amounts  and  payable 
to  bearer,  so  as  to  pass  without  indorsemen;,  in  order  that  the  pro- 
ceeds might  be  readily  divided.    By  an  act  of  Congress  of  February 
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25,  1873,  afterwards  known  as  the  "finality  act/'  it  was  declared  that 
tlie  proceedings  of  the  commission  were  to  Ix'  recognized  as  final  and 
i-onclusive,  but  eventually,  after  a  long  discussion  and  nuich  investi- 
gation, a  joint  resolution  was  adopted  by  Congi'ess  and  was  approved 
by  the  IVesident  March  3, 1883,  by  which  the  President  was  requested, 
in  view  of  the  charges  which  had  been  made  against  the  commission, 
to  open  diplomatic  correspondence  with  the  Government  of  Vene- 
zuela, with  a  view  to  a  rehearing  of  the  claims  passed  upon  under 
the  convention  of  1866.  A  convention  was  concluded  December  5, 
1885,  for  this  purpose,  and  was  duly  carried  into  effect.  It  was  held 
by  the  new  commission  that  the  claims  stood  before  it  with  respect 
to  hearing  and  determination  substantially  as  they  stood  before  the 
previous  commission,  with  the  difference  that  under  the  convention  of 
1885  additional  evidence  was  admissible;  that  the  proceedings  under 
that  convention  constituted  a  rehearing  of  the  claims  and  not  a  mere 
review  of  the  adjudications  of  the  previous  commission;  and  that 
the  awards  of  the  old  commission  were  not  to  be  considered  as  con- 
tiuuing  to  have  ^^  force  and  legal  effect" 

Moore,  Int  Arbltrationfl,  II.  1059-1002,  citing  S.  Ex.  Doo.  14,  40  Cong.  3 

MM. ;  8.  Ex.  Doc.  6.  41  Cong.  1  Bess. ;  II.  Ex.  Doc.  17U,  41  Cong.  2 

seiM.;  S.  MIm*.  Doc.   102,  41  Cong.  2  sess.;  H.  Kept  29,  42  Cong. 

2  aem. ;  FI.  Misc.  Doa  221,'42  Cong.  2  sess. ;  II.  Kept  4.  42  Cong.  :\  Hens. ; 

II.  Rept  009,  43  Cong.  1  fiess. ;  H.  Kept  787,  41  Cong.  1  sess. ;  S.  Ex. 

Doc.  08,  44  C?ong.  1  sess. ;  11.  Ex.  Doc.  30,  45  Cong.  2  rcm.  ;  n.  Kept. 

702,  45  Cong.  2  flem. ;  H.  Mific.  Doch.  11  and  30,  45  Cong.  2  sess. ;  8. 

Ex.  Doc.  121.  445  Cong.  2  8e«8. ;  II.  Kept.  2010,  48  Cong.  2  sess. ;  S.  Ex. 

Do(*.  52,  48  Cong.  2  m^sh. 
For  tl»e  act  of  February  2.5.  1873.  hoc  17  Stat.  477;  for  tlie  Joint  n»Holu- 

tlou  of  March  3,  1883,  nee  22  Stat.  (H3. 

By  the  umpire  of  the  mixed  commission  vnder  the  convention 
between  the  United  States  and  Mexico  of  July  4,  1868,  an  award  was 
made  in  favor  of  Benjamin  Weil,  a  naturalized  citizen  of  the  United 
States  of  French  nativity,  for  the  sum  of  $479,975.95,  American  gold, 
as  damages  for  the  seizure  of  cotton  by  Mexican  forct^s.  An  award 
was  also  made  by  the  umpire  in  favor  of  I^  Ahra  Silver  Mining 
Company,  an  American  concern,  for  $672,070.99,  American  gold,  as 
damages  for  being  disposses.sed  of  a  mine  in  Mexico  and  for  the 
!«izure  of  ores  by  the  Mexican  authoritit»s.  The  goo<l  faith  of  these 
claims  was  impeache<l  before  the  commission  by  the  agent  of  Mexici>, 
who.  after  the  awards  were  rendered,  presented  to  the  lunpin*  a  mo- 
tion for  a  rehearing,  accompanie<l  with  some  new  evidence  and  a 
reexamination  of  the  old.  The  convention  contained  the  usual  clause 
to  the  effect  that  the  contracting  parties  would  c»()nsi<ler  the  result  of 
the  proeeedings  of  the  commission  as  ^'a  full.  i)erfe<*t  and  finaP' 
Kttlemcnt.  The  umpire  refused  the  motion  for  a  rehearing,  on  the 
grouiid  (1)  that  he  had  no  right  to  consider  any  evidence  which  had 
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not  been  presented  to  the  commissioners;  (2)  that  a  reexamination 
of  that  evidence  would  not  be  likely  to  alter  his  opinion;  (3)  that^ 
as  his  decisions  were  known  to  be  final  and  without  appeal,  they  had 
pro&ably  already  been  made  the  basis  of  transactions  which  a  reopen- 
ing of  the  case  by  him  might  seriously  prejudice;  and  (4)  that,  in 
his  opinion,  the  provisions  of  the  convention  did  not  permit  him  to 
grant  a  rehearing.  With  respect,  how^ever,  to  the  chargers  of  fraud 
and  perjury  that  were  made  by  the  Mexican  agent,  he  expressed  a 
doubt  whether  either  Government  would  insist  on  the  payment  of 
claims  shown  to  be  founded  on  such  evidence,  and  declared  that  if 
perjury  should  be  proved  no  one  would  rejoice  more  than  himself  that 
his  decision  should  be  reversed  and  that  justice  should  be  done.  By  an 
act  of  June  18,  1878,  20  Stat.  144,  145,  sec.  5,  Congress,  in  provid- 
ing for  the  distribution  of  the  moneys  paid  by  Mexico  on  the  awards 
of  the  commission,  requested'  the  President  to  investigate  the  charges 
of  fraud  that  had  been  made  in  the  tAvo  cases  above  mentioned,  and, 
if  he  should  he  of  opinion  that  either  case  should  be  reopened  and 
retried,  to  withhold  payments  till  a  retrial  should  be  had  in  such 
manner  as  the  two  Governments  should  decide  or  until  Congress 
should  otherwise  direct.  On  August  13,  1879,  Mr.  Evarts,  as  Secre- 
tary of  State,  reported  that  in  his  opinion  a  further  investigation  of 
both  cases  should  be  made.  On  June  i),  1880,  a  bill  to  refer  them  to 
the  Court  of  Claims  was  reported  favorably  by  the  House  Committee 
on  Foreign  Affairs;  but  it  was  reported  unfavorably  by  the  Senate 
Committee  on  the  Judiciary  on  the  next  day,  on  the  ground  that,  if 
the  awards  w(»re  to  be  reopened,  it  should  Ik»  done  "  by  a  new  conven- 
tion." On  the  adjournment  of  Congress,  the  Mexican  Government 
attempted  to  take  the  matter  into  the  courts,  but,  on  objection  by  the 
United  States,  this  i)roceeding  was  abandoned.  \jp  to  this  time 
three  instalments  had  Ihhmi  distributed  on  La  Abra  award,  but  none 
on  the  Weil.  On  September  'A,  1S71),  Mr.  Evarts,  acting  upon  the 
assumption  that  the  Mexican  (lovernment  impi^ached  only  the  amount 
of  the  award  in  La  Abra  case,  advised  the  President  that  the  three 
instalments  then  received  on  that  claim  might  properly  be  distrib- 
uted, reserving  the  question  as  to  later  instalments.  This  course  was 
taken,  but  the  money  received  in  the  Weil  case  was  withheld.  On 
January  31,  1880,  another  instalment  was  j)aid  by  Mexico.  This 
instalment  and  the  four  instalments  received  in  the  Weil  case  were 
witlilield  till  August  14,  1880.  when  the  Pi'Chident,  in  the  absence  of 
the  Secretary  of  State,  directed  the  Acting  Secretary  of  State  to  dis- 
tribute them.  The  fifth  instalment  on  I^a  Abra  (»laim  was  distrib- 
uted by  Mr.  Evarts  on  March  5,  1881,  and  the  fifth  on  the  Weil  claim 
bv  Mr.  Blaine,  then  Secretary  of  State,  on  the  8th  of  the  same  month. 
Tlie  total  amount  of  the  distributions  on  La  Abra  claim  was  then 
$240,683.06;  on  the  Weil  claim,  $171,889.04.     Xo  further  distribtt- 
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tions  were  made;  but  the  Mexican  Government,  in  fulfilment  of  its 
<il>ligations  under  the  treaty,  continued  to  pay  the.  instalments  to  the 
Uniteil  States  as  the}'  fell  due. 

Moore,  Int  Arbitrations,  II.  1324-1337,  citing  II.  Ex.  Doc.  103,  48  Ck>ng. 
1  HewL;  II.  Rept.  27,  4.'>  Cong.  2  schh.,  ptH.  1  and  2;  CongreBslonal 
Record,  44  Cong.  2  new.  1548,  221« :  S.  Ex.  Doc.  ir>0,  46  Cong.  2  sesa. ; 
H.  Rept.  1702,  46  Cong.  2  aesa. ;  S.  Rept  712,  46  Cong.  2  aesa. ;  8. 
Ex.  Doc.  109,  50  Cong.  1  aeaa. 

July  13, 1882,  a  convention  was  conclude<l  for  a  rehearing  of  both  of 
I^  Abra  and  the  Weil  case.     WTiile  this  convention  was  pending  in 
the  Senate,  John  J.  Key,  one  of  Weil's  original  attorneys,  applied, 
as  assignee  of  a  part  of  the  award,  to  the  supreme  court  of  the  Dis- 
trict of  Columbia  for  a  writ  of  mandamus  to  compel  Mr.  Freling- 
liiiysen,  as  Secretarj'  of  State,  to  distribute  the  installments  then  in 
his  hands.     In  due  course  the  case  came  l)efore  the  Supreme  Court 
«*f  the  United  States,  by  which  it  was,  on  January  7,  1884,  dismissed. 
Chief  Justice  Waite,  in  delivering  the  opinion  of  the  court,  said: 
••There  is  no  doubt  that  the  provisions  of  the  convention  fof  1868"! 
as  to  the  conclusiveness  of  the  awards  are  as  strong  as  language  can 
make  them     .     .     .     But  this  is  to  l)e  construed  as  language  us^hI  in 
a  «*<Hnpact  of  two  nations    .     .     .    The  citizens  of  the  United  States 
having  claims  against  Mexico  were  not  parties  to  this  convention 
.     .    .     .Vs  to  the  right  of  the  United  States  to  treat  with  Mexico 
for  a  n^trial,  we  entertain  no  doubt.     Each  Government,  when  it 
«'nter«l  into  the  <*ompact  under  which  the  awiinls  were  made,  relie<l 
oil  th«»  honor  and  giKnl  faith  of  the  other  for  protection  as  far  as 
possible  against  frauds  and  imiK)sitions  by  the  individual  claimants. 
It  wa>  for  this  reason  that  all  claims  wen*  exclu<l<»<l  from  the  con- 
s'liifnition  of  the  commission  ex(vpt  such  as  should  Im*  referrtMl  by 
the  ^veral  Governments,  and  no  evidence  in  support  of  or  against  a 
<liini  was  to  l>e  submittiMl  except  through  or  by  the  Governments. 
The  presentation  by  a  citizen  of  a  frau<lulent  claim  or  false  testi- 
n»<my  for  reference  to  the  commission  was  an  iui|)osition  on  his  own 
^^rnment,  and  if  that  Government  afterwards  <liscovere<l  that  it 
™'in  this  way  l>een  made  an  instrument  of  wrong  towards  a  frien<lly 
P^w,  it  would  l)e  not  only  its  right,  but  its  duty  to  repu<liate  the  act 
•nd  make  re|>aration  as  far  as  |x)ssible  for  the  cons<»queiic(»s  of  its 
*^**?l^,if  anv  there  had  Imh^u.      International  arbitration  must  alwavs 
P'*^^^!  on  the  highest  principles  of  national  honor  an<l   integrity. 
^«inis  presented  and  evidence  submitted  to  such  a  tribunal  must  nec- 
'***rily  heur  the  impress  of  the  entire  g<H>d  faith  of  the  government 
1^1  w^ich  they  come,  and  it  is  not  to  Ih»  piv^nnied  that  any  govern- 
"^'Jtwill  for  a  moment  allow  itsi^lf  knowingly  to  Im»  made  the  in<tni- 
""^t  of  wnmg   in   any   such    proceeding.     No    technical    rnlev   of 
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pleading  as  applied  in  municipal  courts  ought  ever  be  allowed  to 
stand  in  the  way  of  the  national  power  to  do  what  is  right  under  all 
the  circumstances  .  .  .  The  United  States,  when  they  assumed 
the  responsibility  of  presenting  the  claims  of  their  citizens  to  Mexico 
for  payment,  entered  into  no  contract  obligations  with  the  claim- 
ants to  assume  their  frauds  ...  As  betw^een  the  United  States 
and  the  claimants,  the  honesty  of  the  claims  is  always  open  to 
inquiry  for  the  i)urposes  of  fair  dealing  >vith  the  government  against 
which,  through  the  United  States,  a  claim  has  been  made.'' 

Frennghuyseii  r.  Key,  110  U.  S.  03. 

The  case  of  La  Abra  Silver  Mining  Co.  t\  Frellngluiysen.  110  U.  S.  63, 

was  dlRiKJseil  of  In  connection  with  Frellnghuysen  r.  Key. 
See  Rustomjec  v.  The  Queen,  L.  R.  1  Q.  B.  D.  (187G),  487;  Fj.  U.  2  Q. 

B.  D.  (187t>-77),0t). 
See,  in  relation  to  tlie  Well  and  Jja  Abra  cases,  a  iNunphlet  by  Mr.  Geo. 

TIcknor  Curtis,   "  International    Arbitrations  and   Awards,"   and   a 

pamphlet  by  Mr.  John  \V.  Foster,  in  reply,  ou  "  luteruutlonal  Awards 

and  National  Honor.'* 
See  Moore,  Int  Arbitrations,  II.  ia2J)-i:W9. 

April  20,  188(),  the  convention  negotiated  by  Mr.  Frclinghuysen, 
after  pending  in  the  Senate  nearly  four  years,  was  rejected.  On 
May  11,  1886,  the  President  again  brought  the  claims  to  the  atten- 
tion of  Congress,  and  on  the  15th  of  June  commimicated  to  the 
House  of  Representatives,  in  response  to  a  resolution  of  that  body, 
correspondence  with  the  Mexican  Government  since  February,  1884, 
On  the  11th  of  June  Mr.  Morgan,  from  the  Committee  on  Foreign 
Relations,  submitted  to  the  Senate  a  report,  accompanied  with  a  bill 
to  provide  for  a  judicial  investigation  of  the  charges  of  fraud.  This 
proposal  Avas  discussed  in  Congress,  and  further  committee  reports 
were  made  on  the  one  side  and  the  other;  and  the  matter  thus  stood, 
when  on  December  21,  1887,  the  Senate  adopted  a  resolution  calling 
for  correspondence  with  the  Mexican  Government  since  January, 
1880.  This  request  was  answered  by  the  President  in  a  message  to 
the  Senate  of  March  5,  1888,  which  was  accompanied  with  a  report 
by  Mr.  Bayard,  as  Secretary  of  State.  In  this  report  Mr.  Bayard, 
besides  maintaining  that  it  was  the  dutv  of  the  Government  to  refuse 
to  enforce  an  ineijuitable  and  unconscionable  award,  also  disclosed 
the  fact  that  he  had  sought  to  obtain  a  judicial  investigation  of  the 
two  awards,  without  awaiting  furth(»r  Congressional  action,  under 
section  V2  of  the  act  of  March  3,  1S8T,  but  tliat  he  had  lx?en  unable  to 
obtain  the  concurrence  of  the  claimants  in  that  course.  In  conclu- 
sion, he  suggested  that  provision  sliould  1k»  made  for  the  reference 
of  the  claims  to  the  Court  of  Claims  or  to  such  other  court  as  might 
be  deemed  proper,  in  order  that  a  competent  investigation  of  the 
charges  of  fraud  might  be  made. 
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Miwre.  Int.  ArhitrationR,  II.  133f>-l,W>,  citing  S.  Ex.  Doo.  140,  40  C'oug. 
I  iHw.:  II.  Kx.  I>K-.  274,  41>  Cong.  1  whh.  ;  S.  Rept.  1.316,  4»  (\n\K. 
1  nesKi:  8.  Uefit.  1454.  49  Cong.  1  Ress. ;  H.  Uept.  3474.  40  Cong. 
1  new. :  8.  Ex.  Doc.  101),  50  Coug.  1  aess. 

When  Mr.  Blaine  again  became  Secretary  of  State,  in  March,  1889, 
he  adhered  to  the  course  of  hi«  two  immediate  predecessors  in  refus- 
ing to  distribute  the  moneys  on  hand  applicable  to  the  two  awards 
in  question.  In  consequence,  Sylvanus  C.  Boynton,  as  assignee  of  a 
part  of  the  Weil  claim,  on  October  28,  1889,  filed  a  petition  in  the 
supreme  court  of  the  District  of  Columbia  to  compel  Mr.  Blaine,  as 
Secretary  of  State,  to  make  a  distribution.  The  case  eventually 
came  before  the  Supreme  Court  of  the  United  States,  which,  on  March 
23, 1891,  affirmed  the  decree  of  the  court  Im»1ow  dismissing  the  petition. 
Tlie  court  held  that  the  inaction  of  Congress  was  not  equivalent  to 
a  direction  by  Congress  that  the  money  should  l)e  paid  out,  that  the 
ix>liti(*al  department  had  not  parted  with  its  power  over  the  matter, 
an<l  that  the  intervention  of  the  judicial  department  couhl  not  \ie 
invoked. 

Boynton  r.  Blaine,  139  U.  8.  30B. 

August  l¥),  1888,  the  Senate  adopted  a  resolution  authorizing  the 
Committee  on  Foreign  Relations,  or  a  subcommittee  tliereof,  to  con- 
duct a  special  investigation  of  Ijsl  Abra  claim.     The  result  of  this 
investigation  was  emlxMlied  in  a  n^port  by  Mr.  Dolph  cm  March  1. 
1889,  which  declart*d  that  the  whole  claim  was  fraudulent,  that  the 
power  of  Congress  to  reojK'n  the  award  was  unquestionable,  and  that 
the  Attoniey-Cienenil  should  l)e  authorized  to  prin^c^d  against  the 
company  in  the  Court  of  Claims  in  order  to  determiiH*  whether  the 
twanl  was  obtained  in  whole  or  in  part  by  fraud.     By  an  act  of  (\>n- 
gpes*  of  December  28, 1892, 27  Stat.,  409, 410,  both  cases  wei-e  at  length 
w^ffired  to  the  Court  of  Claims  to  determine  whether  the  charg«»s  of 
frtud  were  well  founded.    The  Court  of  Claims  found  that  the  awanl 
*nLt  Abra  case  was  obtained  "  bv  fraud  efft^'tuated  bv  means  of  falst* 
^'^^iring,  and  other  false  an<l  fraudulent  practices,''  and  adju<lgt»d 
that  the  company  and  its  agents  Ih»  fort»ver  <lebarred  from  iviviving 
w  money.    Tlie  case  was  carried  on  ap|H»al  to  the  Supreme  Court, 
^Wi,  in  affirming  the  de<*ision  of  the  Court  of  (^laims,  held  that 
"^  Person  who  invoke<l  the  intervention  of  his  (iovernnient  in  order 
***  <*<»Ileit  a  claim  against  another  (iovernnient  impliedly  engageil  to 
**^  in  pijod  faith;  that,  as  IkUwchmi  him  and  his  (loverinnent,  the 
"^''^y  of  the  claim  was  always  open  to  inquiry  by  judicial  or  other 
""^^nji:  that,  if  his  claim  prove<I  to  lx»  fraudulent  or  fictitious,  it  wa< 
wAilv  of  his  Government  to  withhold  from  him  anv  monev  pni<l 

•  ft  •        1 

*  •ocount  of  it;  that  the  genuineness  of  the  newly  disc-overed  evi- 
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dence,  which  Mexico  was  not  fairly  chargeable  with  negligence  in 
not  having  discovered  sooner,  was  fully  established;  and  that,  as? 
the  whole  story  of  losses  inflicted  by  the  Mexican  Government  was 
upon  the  evidence  ''  improbable  and  unfounded,"  the  decree  of  the 
Court  of  Claims  must  be  affirmed. 

La  Abrn  Silver  Mining  C:o.  r.  L'uiteil  States  (1890),  175  U.  S..  423,  citing 
Frelinghuysen  v.  Key,  110  11.  S..  (»3,  74.  70;  Boynton  r.  Blafne.  139 
U.  S.,  306,  323-320. 

For  the  Judgment  of  the  Court  of  Claims,  see  United  States  r.  La  Abra 
Sliver  Mining  Co.  (18I>7).  32  Ct.  CI.  402.  For  a  prior  declftlou  In  the 
same  ease,  on  Jurisdictional  questions,  see  29  Ct.  CI.  432. 

The  investigation  of  the  Court  of  Claims  in  the  case  of  Weil 
resulted  in  a  judgment  similar  to  that  in  the  case  of  I^a  Abra 
Company. 

United  States  v,  Alice  Weil  et  al.  (1900),  35  Ct.  CI.  42.  This  Judgment 
became  final  by  the  failure  of  the  defendant  to  i)erfect  an  appeal.  (8. 
Kept.  28.  57  Cong.  1  sess.) 

In  1900  the  United  States  returned  to  Mexico  the  undistributed 
balance  of  the  moneys  paid  by  the  latter  (m  the  two  awards  in  ques- 
tion. 


Mr.  Hay,  Sec.  of  State,  to  Mr.  Azpiroz,  Mexican  mln.,  No.  78,  March  2 
1900,  For.  Kel.  11K)0,  781 :  same  to  same.  No.  130,  Nov.  10,  1900,  Id. 
783. 

See  S.  I>(H-s.  24J)  and  271,  ^^  C^ouk.  1  st»ss. :  II.  Doc.  596,  5<;  C^ng.  1 


Not  only  was  the  undistributed  bahmce  of  the  moneys  paid  by 
Mexico  refunded,  but  Con/rress  appropriated  the  smn  of  $412,572.70 
for  the  repayment  to  that  country  even  of  the  instalments  which  were 
distributed  in  both  cases  l^v  the  United  States. 

Act  of  February  14.  V.nr2,  :V2  Stat.  I.  .^».  Sets  as  recommending  the  refund- 
ing to  Mexico  of  tlio  distributinl  installments,  report  of  Mr.  Cullom, 
Commlttet*  on  Foreign  Relations,  Jan.  7,  1902,  S.  Rept.  28,  57  Cong. 
1  sesK. :  Mr.  Cousins,  C^jnunittee  on  Foreign  Affairs,  Feb.  5,  1902,  H. 
Rept.  420,  57  Cong.  1  sess. 

June  13,  1885,  an  award  was  made  under  the  protocol  of  May  24, 
1884,  in  favor  of  Antonio  Pellotier,  a  citizen  of  the  United  States,  in 
respect  of  a  claim  apiinst  i\w  Kcpuhlic  of  Ilayti,  growing  out  of  the 
seizure  of  the  barque  Wiliio/n  in  1S(>1  and  the  iniprisonment  of  her 
master  and  crew  on  a 'charge  of  piracy  and  attempt  at  slave  trading. 
The  Haytian  minister  at  Wasliin/arton  afterwards  filed  in  the  Depart- 
ment of  State  a  formal  protest,  in  which  he  maintained  that  the 
award  was  induced  by  a  clear  mistake  by  the  arbitrator  as  to  his.]uris- 
diction  under  the  j)rotocoI.  The  I)ej)artment  decided  that  the  award 
should  not  \H^  enforced,  on  the  ground  (1)  that  the  arbitrator,  as 
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api)eared  by  the  text  of  his  decision,  was  induced  by  an  erroneous 
construction  of  his  powers  under  the  protocol  to  make  an  award  in 
favor  of  the  claimant,  although  he  considered  the  claim  to  have  been 
originally  bad;  (2)  that  it  was  the  duty  of  the  Executive  to  refuse 
to  enforce  an  unconscionable  award;  (3)  that,  assuming  the  claim- 
ant's naturalization  to  be  proved,  his  right,  being  a  tort  feasor,  to 
claim  compensation  for  the  consequences  of  his  tort  must  be  denied; 
(4)  that,  upon  the  general  question  of  turpitude,  the  claim  was  one 
that  could  not  be  pressed  by  the  United  States,  "  either  as  a  matter  of 
honor  or  as  a  matter  of  law  ;^'  (5)  that  the  principle  that  a  sovereign 
could  not  honorably  press  an  unjust  award,  even  although  it  was 
made  by  a  tribunal  invested  by  law  or  treaty  with  ample  judicial 
powers,  applied  with  still  greater  force  to  the  award  of  an  arbitrator 
whoHe  acts  in  administering  oaths  to  witnesses,  determining  what 
questions  were  to  be  put,  and  issuing  commissions  to  take  testimony 
musit,  if  sanctioned  only  by  the  Executive,  l)e  regarded  as  ultra  vires. 

Rep<irt  of  Mr.  Bayard.  Sec.  of  State,  to  the  Prenident  Jan.  20,  1897,  Moore, 
Int.  Arbitrations,  II.  17!Ki-1800. 

June  13,  1885,  an  award  was  rendered  under  the  protocol  of  May 
24,  1884,  in  favor  of  A.  II.  Lazare,  a  citizen  of  the  United  States,  in 
respect  of  a  claim  against  the  (lovernment  of  Ilayti,  growing  out  of 
a  contract  for  the  establishment  of  a  national  bank  at  Port  au  Prince. 
Counsel  for  Hayti  endeavored  to  obtain  a  rehearing  on  the  ground 
of  allegecl  newly  dis<»overed  evideiici*,  but  the  arbitrator  declined  to 
.p-ant  their  application  for  the  reason  that,  in  his  judgment,  he  was 
functus  officio.  Counsel  then  apix>ahMl  to  the  Department  of  State 
and  asked  to  have  the  award  s«*t  aside.  Tlie  Department  held  that 
the  awanl  should  not  l)e  enforced,  basing  its  decision  (1)  on  certain 
papers  in  the  Department  of  State  which  were  not  shown  to  have 
been  laitl  before  the  arbitrator,  (2)  on  irregularities  in  the  arbitra- 
tor's pniceedings,  (3)  on  errors  in  the  award,  (4)  on  alleged  newly 
discovenMl  evidence,  (5)  on  an  oral  statement  of  the  |H*rson  who  had 
acted  as  arbitrator  that  this  evidence  would  have  affected  his  judg- 
ment, and  (Ti)  on  the  conclusion  that  the  claim  as  it  stood  could  not 
be  honorably  pressed. 

RefMirt  of  Mr.   Bayanl,  Sw.  of  Stato.  to  the  Prwldont.  .Tan.  20.   1SS7. 
Mnorp,  Int.  Arbitratlonn,  II.  lSi¥^-lSn5. 

"*  The  tlutv  of  the  executive  to  refuse*  to  enforw  an  award  which 
.  .  .  tunts  out  to  have  l)een  inequitable  or  unconscionable,  has 
l»en  maintained  in  rei)eate<l  rulings  of  this  Department,  and  is 
^nctioord  by  the  Supreme  Court  of  the  Cnited  States.     .     .     . 

-The  awanis  under  the  tn»atv  with  Mexico  of  \X4H  were  set  asiih* 
by  act  of  Congress  in  the  Atocha  case,  and  by  the  courts  in  the 
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Gardiner  case  (13  Stat.  505;  16  Stat.  033).  Two  of  the  awards 
under  the  Chinese  claims  treaty  of  1858  were  reopened  in  behalf  of 
rejected  claimants  (15  Stat.  440;  20  Stat.  171).  The  Secretary  of 
State,  in  the  case  of  the  Caroline^  returned  to  Brazil,  against  the 
claimant's  i)rotest,  money  to  be  paid  him  under  a  diplomatic  settle- 
ment.    (See  Senate  Rep.  No.  1370,  Fortieth  Congress,  first  session.) 

''  The  precedents  in  this  Department  therefore  fully  sustain  the 
principle  stated  by  Chief  Justice  Waite,  that — 

" '  As  between  the  United  States  and  the  claimants,  the  honesty 
of  the  claim  is  alw^ays  open  to  inquiry  for  the  purpose  of  fair  dealing 
with  the  government  against  which,  through  the  United  States,  a 
claim  has  been  made."     (Frelinghuysen  t\  Key,  110  U.  S.  63.)" 

Uei)ort  of  Mr.  Rayartl,  See.  of  State,  to  the  President,  In  the  oa»e  of 
Antonio  Pellctier,  Jan.  20,  1887,  For.  Rel.  1887,  006,  G07. 

See,  also.  Moore.  Int.  Arbitrations,  II.  17SM-1800. 

As  to  tlie  case  of  the  Caroline  agaUist  Brazil,  see  Moore,  lut.  Arbitrations, 
II.  1342. 

5.  General  Abbitbation. 
(1)  pboject  of  international  american  conference,  1800. 

§  1084. 

November  29, 1881,  Mr.  Blaine,  as  Secretary  of  State  of  the  United 
States,  extended,  in  the  name  of  the  President,  an  invitation  to  all 
the  indei:)endent  countries  of  North  and  South  America  to  participate 
in  a  general  congress  to  lx»  held  in  Washington  on  the  twenty-fourth 
of  NoA^emlx^r,  1882,  "  for  the  purpose  of  considering  and  discussing 
methods  of  preventing  war  between  the  nations  of  America."  Mr. 
Blaine  added  that  the  President  desired  that  the  attention  of  the  con- 
grei5s  should  be  "  strictly  confined  to  this  one  great  object."  On  the 
■  ninth  of  August,  1882,  Mr.  Frelinghuysen,  Mr.  Blaine^s  successor, 
gave  notice  that  the  President  was  constrained  to  postpone  the  pro- 
jected meeting  till  some  future  day.  As  one  of  the  grounds  for  this 
action  he  stated  that  the  peaceful  condition  of  the  South  American 
republics,  which  was  contemplated  as  essential  to  a  profitable  and 
harmonious  assembling  of  the  congress,  did  not  exist.  The  original 
proposal,  however,  was  never  entirely  relinquished ;  and  on  May  28, 
1888,  the  President  gave  his  aj>proval  to  the  act  under  which  was 
conA'oked  the  International  American  Conference  of  1889-1890.  Of 
this  conference  one  of  the  results  was  the  celebrated  plan  of  arbitra- 
tion adopted  April  18,  181>0.  By  this  i)lan  it  was  declared  that  arbi- 
tration, as  a  means  of  s4»ttling  (lisi)utes  l)etween  American  republics, 
was  adopted  "as  a  principle  of  American  international  law;"  that 
arbitration  should  be  obligatory  in  all  controversies  couceming  dip- 


► 


g  1084.]  ABBITRATION.  71 

loiiiatic  and  consular  privileges,  boundaries,  territories,  indemnities, 
the  right  of  navigation  and  the  validity,  construction,  and  enforce- 
ment of  treaties;  and  that  it  should  be  equally  obligatory  in  all  other 
cases,  whatever  might  be  their  origin,  nature,  or  object,  with  the  sole 
exception  of  those  which,  in  the  judgment  of  one  of  the  nations 
in%*olved  in  the  controversy,  might  imperil  its  independence;  but 
thmt,  even  in  this  case,  while  arbitration  for  that  nation  should  be 
optional,  it  should  be  "  obligatory  upon  the  adversary  power." 

The  conference  also  adopted  a  resolution  recommending  arbitra- 
tion to  the  nations  of  Europe. 

Moore.  lot  Arbltratioim,  II.  2113-2117. 

Daring  the  nlneteentb  century  there  were  eighty-four  international  arbi- 
tral tions  to  which  an  American  nation  waH  a  party.  In  forty,  or 
nearly  one-half,  of  these  the  other  party  was  a  European  power,  the 
arbitrations  between  American  nations  being  forty-four.  To  about 
two-thirds  of  these  the  United  States  was  a  party,  the  number  of 
arbitrations  between  otlier  American  powers  being  fourteen.  Of  this 
number  there  were  ten  that  related  to  questions  of  boundary. 

After  the  adjoununent  of  the  International  American  Conference 
the  plan  of  a  treaty  of  arbitration  was  signed  by  the  following 
nations:  Brazil,  Bolivia,  Ecuador,  Guatemala,  Hayti,  Honduras, 
Nicmrmgua,  Salvador,  the  United  States,  Uruguay,  and  Venezuela. 

It  was  provided  by  Art.  XIX.  that  the  treaty  should  be  ratified 
by  the  nations  approving  it,  according  to  their  respective  constitu- 
tional methods  and  that  the  ratifications  should  be  exchanged  at 
Washington  on  or  before  May  1,  1801.  No  ratifications  were  filed 
on  or  before  that  dav,  and  on  October  22,  1891,  the  United  States 
y^ut  out  to  the  eleven  original  signatories  a  proposal  to  extend  the 
tinie.  Favorable  responses  were  received  from  Bolivia,  Picuador, 
Guatemala,  Honduras,  Nicaragua,  Salvador,  and  Venezuela;  but  it 
was  stated  in  December,  1805,  that  "  as  the  original  treaty  was  re- 
je«-ted  by  some  important  governments  of  South  America,'"  and  its 
revival  had  "only  been  advocated  by  a  few,'*  the  negotiations  had 
-  not  advanced.*' 

Mr.  Adee,  Act  Sec.  of  State,  to  Mr.  Abbott  min.  to  Columbia.  Oct.  24. 
IHOii.  For.  Rel.  1890,  209;  Mr.  Wharton.  Art  Se<\  c»f  Stato.  to 
Mr.  ronicer.  No.  89.  Oct  22,  1891.  MS.  IiiRt  Brazil.  XVII.  ,^►44:  Mr. 
Wharton.  Act.  Sec.  of  State,  to  Mr.  TrucbhxKl,  Voh.  27.  \Si^\,  VM) 
MS.  IHmi.  Ijpt  4o«;  Mr.  Olney.  Sec.  of  State,  to  Mr.  Paine,  IHm-.  !>, 
ISRTi.  2(lG  MS.  Dom.  I^et  371. 

"It  la.  In  my  jodicnient,  incunilient  u|H>n  the  T'nitetl  States  to  conserve  the 
Influential  Initiative  It  Iuih  taken  in  tliis  measure  liy  ratifying  tlie 
Inatnuiient  and  by  aclvmiitin);  the  pn>iK)S4Hl  extension  of  tlie  tini«>  for 
eiefaampp.*'  (President  Harrison,  annual  niessa^^e.  IHm'.  *X  1S!U.  For. 
BeL  18D1.  xiL) 

aDoo.  Ml— vol? 9 
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**  A  strange  indifference  lias  l)oen  manifested  toward  arbitration  with 
our  sister  republics.  In  the  convocation  of  the  first  Pan- American 
Conference,  based  ui)on  a  resolution  of  Congress,  the  invitation  issued 
by  our  Government  mentioned  arbitration  as  one  of  its  chief  objects. 
When  the  conference  assembled,  it  was  found  difficult  to  bring  two  or 
three  of  the  nations  to  an  agreement  on  the  subject.  Our  Govern- 
ment regarded  it  as  of  such  importance  that  Mr.  Blaine,  then  Sec- 
retary of  State,  went  Into  the  conference  and  by  his  matchless  per- 
sonality and  great  eloquence  brought  about  an  arbitration  treaty 
whereby  all  questions  not  involving  indei)endence  were  to  be  sub- 
mitted to  arbitration.  In  transmitting  this  treaty  to  the  Senate  in 
1890  President  Harrison  stated  that  its  ratification  would  'consti- 
tute one  of  the  happiest  and  most  hoi)eful  incidents  in  the  history  of 
the  Western  Hemisphere.*  Notwithstandnig  the  strong  committals 
of  Congress  and  the  President,  the  treat>'  was  never  called  up  for  con- 
sideration, so  far  as  Icnown  to  the  public,  and  was  allowed  to  die 
by  limitation.**  (The  Hon.  John  W.  Foster,  in  The  Independent,  May 
26,  19(H,  p.  1187. ) 

See  Plan  of  International   PeacHj   league,   by  Francisco  de  P.   Snares, 
Bulletin  du  Congr<^s  de  la  Paix,  Anvers,  1804,  Annexe  VI. 

In  connection  with  the  Pan-American  project  of  1890,  reference 
may  be  made  to  previous  efforts  to  promote  international  arbitra- 
tion on  the  American  continents. 

One  of  the  declared  objects  of  the  Panama  congress  of  1826  was  to 
promote  the  peace  and  union  of  American  nations,  and  to  establish 
amicable  methods  for  the  settlement  of  disputes  between  them;  but, 
as  is  well  known,  the  congress  failed  to  accomplish  this  desigp.  The 
project,  however,  Tvas  not  wholly  abandoned.  It  appealed  too 
strongly  to  the  imagination  to  be  readily  forgotten,  and  in  1881 
Mexico  revived  it,  by  i)roposing  a  conference  of  American  republics 
for  the  purpose  of  bringing  about  not  only  a  union  and  close  alliance 
for  defense*,  but  also  the  acceptance  of  "  friendly  mediation  "  for  the 
settlement  of  disputes  In^tween  them,  and  the  framing  and  promul- 
gation of  a  code  of  public  law  to  regulate  their  mutual  relations. 
This  was  not  a  proposal  of  a  s(»henie  of  arbitration;  but  it  may  be 
obs(*rved  that  the  adoption  of  a  code  of  public  law  to  govern  the  rela- 
tions of  nations  would  remove  one  of  the  greatest  obstacles  to  the 
successful  operation  of  a  permanent  tribunal  for  the  decision  of 
internat  ional  di  fferences. 

In  1847  theiv  assembled  at  Lima  a  congress  comj)osed  of  represent- 
atives of  Bolivia,  Chile.  Ecuador,  New  (iranada,  and  Peru.  The 
avowed  object  of  this  meeting  was  the  formation  of  an  alliance  of 
American  re])ublics  for  the  purpose*  of  "  maintaining  their  independ- 
ence, sovereignty,  dignity  and  territorial  integi'ity,  and  of  entering 
into  such  other  compacts  as  might  be  conducive  to  their  common 
welfare/'  At  the  first  session  of  the  congress  it  was  decided  to  extend 
an  invitation  to  the  United  States;  but  it  is  altogether  probable  that 
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this  resolution  was  taken  with  a  view  to  bring  to  the  attention  of  the 
Unitetl  States  the  object  of  the  conference*,  rather  than  with  any  hope 
that  the  invitation  would  be  accepted.    In  reality  the  United  States 
was  then  at  war  with  Mexico,  and  was  not  in  a  position  to  lend  the 
weight  of  its  influence  to  tlie  preservation  of  the  principle  of  territo- 
rial integrity.     For  a  nunib(»r  of  years  after  the  congress  of  1847 
efforts  for  union  among  American  nations  seem  to  have  been  confineil 
to  the  Spanisli-American  republics,  and  in  no  small  measure  to  have 
lieen   inspired   by   a   fwling  of  apprehension   towards  the   United 
Slates,  excited  not  only  by  the  Mexican  war,  but  also  by  filibustering 
expeditions,  such  as  those  of  William  Walker,  against  Mexico  and 
the  states  of  Central  America.    This  feeling  led  to  the  making  of  the 
**  continental  treaty  "  of  1856  between  Chile,  Ecuador,  and  Peru. 

Januar}'  11,  18r>4,  the  Peruvian  Government  invited  the  Spanish 
nations  of  America  to  take  part  in  another  congress  at  Lima,  with  a 
^-iew  to  -  organize  into  one  family  "  the  several  republics  of  Spanisli 
origin.  Among  the  particular  subjects  si)ecifie<l  for  the  consideration 
of  the  pro])osed  congress  was  the  adoption  of  measures  which  should 
lettd  to  the  amicable  .settlement  of  l)oundary  disputes,  which  were 
decUred  to  l)e  in  nearly  all  the  American  states  the  cause  of  interna- 
tional quarrels,  of  animosities,  and  even  of  wars  as  disastrous  to  the 
honor  as  to  tlie  prosperity  of  the  nations  concerned;  and  to  this  was 
addetl  the  explicit  pro{K)sal  "  irrev(x;ably  to  abolish  war,  supiM-seding 
it  by  arbitration,  as  the  only  means  of  cunipromising  all  misunder- 
."-tandings  and  cause's  for  disagnH»ment  lH»(w<H»n  any  of  the  South 
Anieri(*an  republics.*'  The  congin^ss  met  at  Lima  Xovemlx»r  14,  1864, 
the  aiuiiversary  of  the  birtli  of  Holivar.  Kepivs<Mitatives  were  j^ivs- 
eiit  from  the  Argentine  Republic,  Bolivia.  Chile,  Colombia,  Ecuador, 
<itiateniala,  Peru,  and  Venezuela. 

September  3,  18S0,  a  convention  was  signed  at  Bogota  l)etween  the 
Rovemments  of  Chile  and  Colombia,  by  which  the  two  Republics 
liound  themselves  "in  i)erj)etuity  to  submit  to  arbitration,  wlienever 
they  i^n  not  bt»  settled  through  dii>lomati<*  channels,  all  controversies 
and  diflBculties.  of  whatever  nature,  that  may  arise*  Ix^tweiMi  the  two 
nations.**    It  was  also  stipulated  that  the  contracting  parties  should 
endeavor,  at  the  earliest  op|)ort unity,  to  conclude  similar  con\enti<ms 
with  other  American  nations,"  to  the  end  that  the  s<»ttlement  bv  arbi- 
iratiun  of  each  and  every  international  c(>ntrovei*sy  should  Iktouic  a 
principle  of  American  public  law."    On  the  >trength  of  the  signatuiv 
of  this  convention  the  Cohmibian  mini>ter  of  foreign  ivlutions,  Octo- 
ber 11,  1880.  extended  to  the  governments  of  America  an  invitation 
to  appoint  representatives  to  me<»t  at  Panama  with   full  jKJwers  to 
give  to  the  convention  full  international  effect.     This  invitation  was 
ueceflBarilv   rendered   nuiratorv   bv    the   continuance   of   the    Chile- 
Peruvian  war. 
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The  Application  of  the  Principle  of  International  Arbitration  on  the 
American  (Continents,  by  J.  B.  Moore,  Annals  of  the  American  Acad- 
emy of  Political  and  Social  Science,  July,  1903,  XXII.  35,  36. 

(2)    OLNEY-PAUNCEFOTB  TBEATY,   1897. 

§   1085. 

"  By  a  concurrent  resolution,  passed  by  the  Senate  February  14, 
1890,  and  by  the  House  of  Representatives  on  the  3d  of  April 
following,  the  President  was  requested  '  to  invite,  from  time  to  time, 
as  fit  occasions  may  arise,  negotiations  with  any  government  with 
which  the  United  States  has  or  may  have  diplomatic  relations,  to 
the  end  that  any  differences  or  disputes  arising  between  the  two 
governments  which  can  not  be  adjusted  by  diplomatic  agency  may 
l>e  referred  to  arbitration  and  be  peaceably  adjusted  by  such  means.' 
April  18,  1890,  the  International  American  Conference  of  Washing- 
ton by  resolution  expressed  the  wish  that  all  controversies  between 
the  republics  of  America  and  the  nations  of  Europe  might  be 
settled  by  arbitration,  and  recommended  that  the  Grovemment  of 
each  nation  rejjresented  in  that  conference  should  communicate  this 
wish  to  all  friendly  powers.  A  favorable  response  has  been  received 
from  Great  Britain  in  the  shape  of  a  resolution  adopted  by  Parlia- 
ment July  16  last,  cordially  sympathizing  with  the  purpose  in  view, 
and  expressing  the  hope  that  Her  Majesty's  Government  will  lend 
ready  cociperation  to  the  Government  of  the  United  States  upon 
the  basis  of  the  concurrent  resolution  above  quoted." 

President  Cleveland,  annual  me.«wigo,  Dei'.  4.  1893,  For.  Rel.  1893,  xn. 

**R€8olved,  That  this  House  has  learnt  with  satisfaction  that  both  Houses 
of  the  United  States  Congress  have,  by  resolution,  requested  the 
President  to  invite  from  time  to  time,  as  fit  occasions  may  arise, 
negotiations  with  any  government  with  which  the  United  States 
have  or  may  have  diplomatic  relations,  to  the  end  that  any  differ- 
ences or  disputes  arising  between  the  two  governments  which  can  not 
be  adjusted  by  diplomatic  agency  may  be  referred  to  arbitration  and 
peaceably .  ad  justed  by  such  means,  and  that  this  House,  cordially 
sympathizing  with  the  punxise  in  view,  expresses  the  hope  that  Her 
Majesty's  Governmont  will  lend  their  ready  c*(K)i)eratlon  to  the  (3oT- 
ernment  of  the  irnited  States  uinm  the  basis  of  the  foregoing  reso- 
lution." (Ucst)lution  of  the  House  of  Commons,  July  IG,  18»3,  For. 
Rel.  185^:?,  .'MtJ,  .3r>2.) 

The  French  Chamber  of  Dei)utie8,  July  8,  1895,  adopted  unanimously  the 
following  resolution :  **  The  Chamber  invites  the  Government  to 
negotiate,  as  soon  as  ix)ssible,  a  i)ermanent  treaty  of  arbitration 
l>etween  the  French  Republic  and  the  Republic  of  the  United  States 
of  America."     (For.  Rel.  1805,  I.  427.) 

For  a  plan  of  a  general  treaty  of  arbitration  with  the  United  States 
adopted  by  the  Swiss  Federal  Council.  July  24,  1883,  see  Annnalre  de 
rinstitut  de  Droit  Int.,  »e»8iou  d'  Kdimbourg  (1904),  XK.  Sa    This 
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print  nlm>  coiitnlns  nii  unratified  treaty  lietween  Italy  and  Argen- 
tina, July  25.  181)8.  and  fieveral  ratified  general  treaties  of  arl>itration. 
(Id.  42.) 
He|)tember  6.  1878,  the  Italian  lei?ation  at  WaMliinncton  bniught  to  the 
attention  of  the  Department  of  State  a  renolutlon  adopte«i  In  the 
Italian  (lianiher  of  Deputies  on  the  3rd  of  the  preceding  April,  re- 
questing tliat  Govenmient  to  secure  the  addition  to  existing  treaties 
and  tlie  Insertion  In  future  treaties  of  a  clause  ])n)viding  for  the  sub- 
mission to  arbitration  of  questions  arising  thereunder.  The  legation 
enclosed  a  proposal  to  add  such  a  clause  to  the  consular  (t>nventloii 
lietween  the  TTnited  States  and  Italy  of  May  8.  1878.  Mr.  Evarts,  re- 
plying, said :  "  The  Government  of  the  ITnite<l  States  is  not  prepared 
at  present  to  adopt  a  general  measure  of  the  character  stated,  but 
will  give  the  questhm  an  early  consideration."  (Mr.  Evarts,  Sec.  of 
State,  to  Count  Litta.  Sept.  10,  1878.  MS.  Notes  to  Italy,  VII.  401.) 

•*  I  tmiismit  herewith  a  treaty  for  the  arbitration  of  all  matters  in 
clifference  lietween  the  TTnited  States  and  (in»at  Britain. 

•*The  provisions  of  the  treaty  are  the  rc»sult  of  lon^^  and  patient 
«l«*nberation  and  represent  anicessions  made  by  each  party  for  the 
>nke  of  agreement  upon  the  general  scheme. 

-  Tliough  the  result  reached  may  not  meet  the  views  of  the  advocates 
of  iinnie<liate«  unlimited*  and  irrevocable  arbitration  of  all  interna- 
tu»n«l  controversies,  it  is,  nevertheless,  confidently  l)elieved  that  the 
tre«ly  can  not  fail  to  be  everywhere  recognissed  as  making  a  long  step 
in  the  ri|^t  direction,  and  as  embodying  a  practical  working  plan  by 
mbich  disputes l>etween  the  two  countries  will  reach  a  ix^aceful  adjust- 
ment as  matter  of  course  and  in  orilinarv  routine. 

**  In  the  initiation  of  such  an  important  movement  it  nuist  Im'  ex- 
pecte<l  that  sc»me  of  its  features  will  assimie  a  tentative  <*haracter  l(K)k- 
ing  to  a  further  advance;  and  yet  it  is  apparent  that  the  treaty  which 
hmsi  been  formulated  not  only  makes  war  U'tween  the  parties  to  it  a 
miwte  po£»ibility,  but  precludes  those  fears  and  rumors  of  war  which 
of  lbem.selves-too  often  assume  the  pro{)ortions  of  national  disaster. 

•*  It  is  eminently  fitting  as  well  as  fortunate  that  the  attempt  to 

acromplish  results  so  beneficent  should  Ix'  initiated  by  kindre<I  |)eo- 

ple&««  speaking  the  same  tongue  and  joiniMl  together  by  all  the  ties  of 

common  traditions,  common  institutions,  and  conunon  aspiraticms. 

The  experiment  of  substituting  civilizwl  metluKls  for  brute  fonv  as 

the  lueaiis  of  settling  international  (piestions  of  right  will  thus  Ix'  tried 

under  the  happiest  auspices.    Its  sucivss  ought  not  to  Im'  doubtful.  iuu\ 

the  fact  that  its  ultimate  ensuing  bi'nefits  are  not  likely  to  b;'  Iimite<I 

to  the  two  countries  immediately  conctTued  should  causi^  it  to  lx»  pro- 

m4ile<l  all  the  more  eagerly.     Tlie  examples  S4»t  and  the  lesson  fur- 

ni4ie«l  by  the  succ*essful  operation  of  this  tnnity  an»  sure  to  W  felt 

an4l  taken  to  heart  sooner  or  later  bv  otluM*  nations,  and  will  thus 

mark  the  bi»ginning  of  a  new  epoch  in  civilization. 
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"  Profoundly  impressed  as  I  am,  therefore,  by  the  promise  of  tran- 
scendent good  which  this  treaty  affords,  I  do  not  hesitate  to  accom- 
pany its  transmission  with  an  expression  of  my  earnest  hope  that  it 
may  commend  itself  to  the  favora])le  consideration  of  the  Senate," 

Special  inos.sngo  of  rrosideiit  Cleveland  to  tho  ScDute,  Jan.  11,  1807,  For. 
Uel.  1890.  237. 

A  dispatch  of  Lord  Salisbury  to  Sir  .Tiilian  Pauucefote,  March  5,  1896, 
printetl  in  For.  Rel.  18JMJ,  222.  in  relation  to  tlie  urbitratiou  of  disputes 
l)et\veen  the  ITnited  States  and  (vroat  Britain,  states  that  during  the 
sprinK  of  ISJr)  connnnnications  were  exchanged  beti^'een  Sir  Julian 
and  Mr.  Greshani  uiM>n  the  establishment  of  a  system  of  iutema- 
tional  arbitration  for  the  adjustment  of  disputes  between  the  two 
Governments,  and  that  circumstances  to  which  It  is  unnecessary  to 
refer  had  prevented  further  consideration  of  the  question  at  that 
time.  He  considcre<l  the  occasion  favorable  for  renewing  a  general 
discussion.  ^ 

A  discussion  followed,  leadinjr  up  to  the  conclusion  «)f  the  general  treaty 
of  arbitration. 

By  the  treaty  referred  to  in  the  foregoing  message,  which  was  signed 
at  Washington,  January  11,  1897,  by  Mr.  Olney,  Secretary  of  State, 
and  Sir  Julian  Panncefote,  British  ambassador,  it  was  agreed  to 
refer  "  all  pecuniary  claims  or  groups  of  |>ecuniary  claims,"  not 
exceeding  in  the  aggregate  £100,000,  and  not  involving  "  the  determi- 
nation of  territorial  claims,''  (o  three  arbitrators,  of  whom  each  Gov- 
ernment was  to  nominate  one,  who  was  to  be  "  a  jurist  of  repute,"  and 
the  two  thus  selected  were  to  nominate  the  third.  In  case  the  third 
arbitrator  should  not  be  so  chosc»n  within  two  months,  he  was  to  be 
appointed  by  agnvment  between  the  members  of  the  Supreme  Court 
of  the  United  Statesan<lof  the  Judicial  Couunitteeof  the  Privy  Coun- 
cil;  and,  in  case  these  sliouhl  fail  to  agre<'  within  three  months,  then 
by  the  King  of  Sweden  and  Norway,  or  by  some  substitute  chosen 
by  the  high  contracting  parties.  It  was  further  provided  that  "  all 
pecuniary  claims  or  groups  of  ]H»c}niiary  claims,'^  exceeding  £10,000 
in  amount,  and  "'all  othcT  nuHters  in  difference,  in  respect  of  which 
either  of  the  high  contracting  parties  shall  have  rights  against  the 
other  under  treaty  or  oth<»rwisc,  providcsl  that  such  matters  in  differ- 
ence do  not  involve  the  determination  of  territorial  claims,"  should  be 
submitted  to  a  similar  tribunal,  whose*  award,  if  unanimous,  was  to  be 
final:  but  that,  if  the  awanl  shouM  not  be  unanimous,  either  party 
might  within  six  months  d<'niand  a  review  of  it,  in  which  case  the 
controversy  should  be  sulmiitted  to  a  tribunal  "consisting  of  five 
jurists  of  repute."  of  whom  two  should  1h»  nominated  by  each  of  the 
contracting  |)arties,  an<l  the  fifth  by  the  four  thus  chosen,  or,  in  case 
they  should  fail  to  agree,  then  in  the  manner  above  desorilied.  Con- 
troversies involving  the  determination  of  "territorial  claims''  were 
to  be  submitted  to  a  tribunal  composed  of  six  members,  three  of  whom 
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were  to  he  judges  of  the  Supreme  Court  of  the  United  States  or  of  the 
circuit  courts,  and  the  other  thret*,  judges  of  tb«  British  Supreme 
Court  of  Judicature  or  memlKTs  of  the  Judicial  (!^ommittee  of  the 
Privy  Council,  whose  award,  if  by  a  majority  of  not  less  than  five  to 
one,  was  to  be  final.  The  award  by  a  smaller  majority  was  also  to.be 
final  unless  either  party  should  within  three  months  protest  against 
it,  in  which  case  it  was  to  be  of  no  validity :  but  it  was  stipulated  that 
in  such  an  event  no  recourse  to  hostile  measures  should  lie  taken  till 
the  mediation  of  one  or  moiv  friendly  powei's  had  l)een  invited  by 
one  or  both  of  the  contracting  parties.  In  case  the  question  concerned 
a  fiarticidar  State  or  Territory  of  the  United  States,  it  was  to  be  open 
to  the  President  to  ap[>oint  a  judicial  officer  of  such  State  or  Terri- 
tory as  one  of  the  arbitrators;  and  the  British  Government  was  to 
ha%'e  a  similar  discretion  where  the  questicmconc^erned  a  British  colony 
nr  possession.  It  was  further  provided  that,  in  case  one  of  the  tri- 
liiinals,  constituted  for  the  d(H*ision  of  matters  not  involving  the 
determination  of  territorial  claims,  should,  before  the  close  of  the 
hearing,  decide,  upon  motion  of  either  contracting  party,  that  the  de- 
termination of  the  case  l)efore  it  ncH'essarilv  involved  ^*  the  decision 
of  a  4lisputed  question  of  principle  of  grave  general  importance 
aff^ecting  the  national  rights  of  such  party  as  distinguished  fnmi  the 
private  rights  whereof  it  is  merely  the  international  representative," 
the  jurisdiction  of  the  tribinuil  should  cease*,  and  the  case  should  l>e 
dealt  with  in  the  >ame  nuinner  as  if  it  involved  the  determination  of 
Ik  territorial  elaim.     It  was  explained  in  the  treaty  that  the  phrase 

-  groups  of  |HH'uniary  chiims  "  meant  "  claims  l)y  one  or  more  perscms 
arising  out  of  the  same  transactions  or  involving  the  same  issues  of 
law  and  of  fa<*t ; '*  and  that  tlM»  pliras«»  "territorial  claims*'  included 

-  all  claims  to  tt^rritory  and  all  claims  involving  <iuestions  of  S4»rvi- 
tiulen,  rights  of  navigation  and  of  actvss.  iislieries  and  all  rights  ami 
interests  net'essary  t()  the  control  and  enjoyment  of  the  territory 
daimet]  by  either  of  the  high  contracting  parties.*'  Each  (lovernment 
was  to  pay  its  own  exi)ens<»s.  while  tlioM*  pro|HTly  devolving  upon  the 
two  Ciovenunents  were  to  In*  defraved  in  tH.mal  moieties:  but,  when» 

-  the  €»ssent|al  matter  of.ditfen»niv  submitted  to  arbitration  ''  was  the 
riffht  of  fwie  of  the  parties  *'  to  nHvivt»  disavowals  of  (»r  apologies  for 
mctsi  or  defaults  of  the  other  not  resulting  in  substantial  {MHMniiarv 
injurj*."*  the  tribunal  was  to  «lin»ct  whether  any  of  the  expens<»s  of  the 
Mirtwful  |Mirty  should  Ix?  Ixirne  by  tbe  nnsucc<»ssful  party,  and  if  so, 
to  what  extent.  The  treatv  was  to  remain  in  fonv  for  five  vears  from 
tbr  date  on  which  it  should  go  into  openition.  and  further  till  the 
expiration  of  twelve  months  after  notiiv  by  either  parly  of  a  wish  to 
licniiinat«  it 

Vvr.  ReL  1806.  288w 

U»f  12;   1807.   Mr.   Sberman.    8o<Tetary   of   State,    iiotliitnl    sir   Jiillaii 
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I^Runoefoto  **  that  tho  Senate  of  the  United  States,  under  date  of  May 
r>,  1S97,  failed  to  give  itH  advice  and  consent  to  the  ratification  of  the 
arbitration  treaty  concluded  January  11,  1897,  between  the  United 
States  of  America  and  Great  Britain.'* 

. "  International  arbitration  can  not  be  omitted  from  the  list  of 
subjects  claiming  our  consideration.  Events  have  only  served  to 
strengthen  the  general  views  on  this  question  expressed  in  my  inaugu- 
ral address.  The  best  sentiment  of  the  civilized  world  is  moving 
toward  the  settlement  of  differences  between  nations  without  resort- 
ing to  the  horrors  of  war.  Treaties  embodying  these  humane  princi- 
ples on  broad  lines  without  in  any  way  imperiling  our  interests  or 
our  honor  shall  have  my  constant  encouragement." 

President  McKlnley,  annual  message,  Dec.  6,  1897,  For.  Rel.  1897,  xxv. 

In  Iiis  inaugural  address  President  McKlnley  said :  **  We  want  no  wars  of 
contiuest ;  we  must  avoid  the  temptation  of  territorial  aggreBsion. 
War  should  never  lie  entered  ui>on  until  every  agency  of  peace  has 
failed ;  |)eaoe  is  preferable  to  war  In  almost  every  contingency.  Arbi- 
tration is  the  true  method  of  settlement  of  international  as  well  as 
local  or  individual  differences  .  .  .  Since  this  treaty  [the  Olney- 
Pauncefote  treaty  of  .Tan.  11,  1897]  is  clearly  the  result  of  our  own 
initiative,  since  it  has  heen  recognized  as  the  leading  feature  of  our 
foreign  policy  throughout  our  entire  national  history — the  adjuat- 
ment  of  difficulties  hy  Judicial  methods  rather  than  hy  force  of  arms — 
and  since  it  prc^sents  to  the  world  the  glorious  example  of  reason  and 
jteace,  not  passion  and  war.  controlling  the  relations  between  two  of 
the  greatest  nations  of  the  world,  an  example  certain  to  be  followed 
hy  others.  I  resiieclfuliy  urge  the  early  action  of  the  Senate  thereon, 
not  merely  as  a  matter  of  policy,  but  as  a  duty  to  mankind.  The 
imiM^rtanci^  and  moral  influence  of  the  ratification  of  such  a  treaty 
can  hardly  l>o  overestimate<l  in  the  cause  of  advancing  clyllizatlon.** 

(:V)    THE    HAGUE   CONVENTION,    1899. 

§  108C. 

"  The  maintenance  of  general  peace  and  a  possible  reaction  of  the 
excessive  annanionts  which  weigh  down  upon  all  nations  present 
thenisi»lvcs,  in  the  actual  present  situation  of  the  world,  as  the  ideal 
toward  which  should  tend  the  efforts  of  all  governments. 

''  The  nijignaniinons  and  humanitarian  views  of  His  Majesty  Uie 
Emperor,  my  august  master,  are  entirely  in  accord  with  this  senti- 
ment. 

''  In  the  conviction  that  thh^  lofty  object  agrees  entirely  with  Uie 
most  essential  interests  and  tlie  most  rightful  desires  of  all  the  powers, 
the  Tniperial  (iovernmoiit  believes  that  the  ])resent  time  is  very  favor- 
abh»  for  seeking,  through  the  method  of  an  international  conference, 
the  most  effective  means  of  assuring  to  all  nations  the  benefits  of 
a  real  and  lasting  jyeaco,  and  of  placing  before  all  the  question  of 
ending  the  progressive  development  of  existing  armaments. 


V 
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**  In  the  course  of  the  last  twenty  years  the  aspirations  for  a  general 
pacification  have  become  strongly  impressed  upon  the  minds  of  civi- 
lized nations.  The  preservation  of  peace  has  been  set  up  as  the  end 
cif  international  politics;  it  is  in  its  name  that  tlie  great  powers  have 
formed  powerful  alliances  with  one  another;  it  is  for  the  l)etter  guar- 
antee of  peace  that  they  have  develojx»d,  to  projwrtions  hithert<j 
unknown,  their  military  forces,  and  that  they  sliall  continue  to  aug- 
ment them  without  hesitating  on  account  of  any  sacrifice  whatever. 

*•  All  these  efforts  have  not,  however,  yet  accomplished  the  beneficent 
results  of  the  much-wished-for  pacification. 

*•  Tlie  ever-increasing  financial  expense  touches  public  prosj^erity  at 
its  very  source;  the  intellectual  and  physical  powers  of  the  people, 
labor  and  capital,  are,  in  a  great  measure,  turned  aside  from  their 
natural  functions  and  consumed  unproductively.  Hundreds  of  mil- 
lions are  used  in  acquiring  fearful  engines  of  destruction,  which, 
to-day  con.sidered  as  the  highest  triumph  of  science,  are  destineil 
to-morrow  to  lose  all  their  value  because  of  some  new  discoverv  in 
this  sphere. 

**  It  is  true  also  that  as  the  armaments  of  each  power  increase  in 
size  they  succeed  less  and  less  in  accomplishing  the  result  which  is 
aimed  at  by  the  governments.  Economic  crises,  due  in  great  part  to 
the  existence  of  excessive  armaments,  and  the  constant  dangers  which 
m%ult  from  this  accumulation  of  war  material  makes  of  the  armed 
peace  of  our  day  an  overwhelming  burden  which  it  is  more  and  mon* 
<lifficuU  for  the  people  to  l)ear.  It  therefore  schmus  evident  that,  if 
thi?*  state  cf  affairs  continues  it  will  inevitablv  lead  to  that  verv  rata- 

ft  ft 

rlysni  which  we  are  trying  to  avoid,  and  the  horrors  of  which  are 
fearful  to  human  thought. 

^  To  put  an  efid  to  these  increasing  armaments,  and  to  find  means 
ffir  avoiding  the  calamities  whi(*h  menace  the  entire  world,  that  is 
the  -supreme  duty  which  to-day  Vu*s  upon  all  nations. 

**  Impressed  with  this  sentiment.  His 'Majesty  the  Fim|ieror  has 
flei^ed  to  command  me  to  propose  to  all  the  governments  who  have 
duly  accredited  representatives  at  the  imiH»rial  court  the  holding  of 
a  conference  to  consider  this  grave  problem. 

*•  This  conference  will  be,  with  the  help  of  (Jod,  a  happy  augury  for 
the  century  which  is  about  to  oj)en.  It  will  gather  together  into  a 
powerful  unit  the  efforts  of  all  the  po\vers  which  are  sincerely  desir- 
au.s  of  making  triumphant  the  conception  of  a  universal  |M'ai*<\  It 
will  at  the  same  time  strengthen  their  mutual  harmony  by  a  common 
r-ooHideration  of  the  principles  of  ecpiity  and  right,  uixm  which  rest 
the  siecurity  of  states  and  the  well-lnMng  of  nations. 

*'{Vk.    MolRAVIKKF. 

*"  ^.  Petebsbi-bo^  August  1£^  /«VMs*. 
-(Sew  style  August  24.)" 
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Translation  of  a  circular  notc»  a  copy  of  which  was  handed  by  Count 
Mouravieff  to  Mr.  Hitch«>ck,  United  States  ambassador,  Aug.  12/24, 
1808,  For  Rel.  1808,  540,  541. 

Tlio  (X>ntent8  of  the  note  were  summarized  by  Mr.  Hitchcock  in  h  telegram 
of  Sept  3,  18f)8.     (For.  Uel.  1808,  542.) 

"  Telegram  as  to  disarmament  received.  Though  war  with  Spain  renders 
it  iinpracticable  for  us  to  consider  the  present  reduction  of  our  arma- 
ments; which  even  now  are  doubtless  far  l)elow  the  measure  which 
principal  European  iwwers  would  be  willing  to  adopt,  the  President 
<*ordially  concurs  in  the  spirit  of  the  proposal  of  His  Imperial 
Majesty,  and  will  send  a  representative  to  the  international  confer- 
ence." (Mr.  Moore,  Act.  Sec\  of  State,  to  Mr.  Hitchcock,  amb.  to 
Russia,  tel.,  Sept.  6,  1808,  For.  Rel.  1808,  543.)    . 

''  St.  Petersburg,  December  30^  1898. 

"  Mr.  Ambassador  :  When,  during  the  month  of  August  last,  my 
August  Master  ordered  nie  to  propose  to  the  governments  who  had 
accredited  repre.sentatives  in  St.  Petersburg  the  meeting  of  a  confer- 
ence for  the  purpose  of  seeking  the  most  efficient  means  of  assuring 
to  all  peoples  the  benefits  of  a  real  and  lasting  peace,  and  above  all 
to  placre  a  limit  upon  the  progi*essive  development  of  existing  arma- 
ments, nothing  seemed  opposed  to  the  realization  in  the  comparatively 
near  future  of  this  humanitarian  project. 

''  The  welcome  reception  accorded  to  the  measure  of  the  Imperial 
Government  by  almost  all  the  powers  can  but  justify  this  hope. 
Appreciating  fully  the  sympathetic  manner  in  which  the  adhesion  of 
ahnost  all  the  governments  has  been  expressed,  the  imperial  cabinet 
has  at  the  same  time  received  with  the  liveliest  satisfaction  the  evi- 
dences of  hearty  assi»nt  which  have  l)een  addressed  to  it,  and  which  do 
not  cease  to  arrive  from  all  classes  of  society  of  the  different  pants  of 
the  world.  , 

*'  Notwithstanding  the  great  current  of  opinion  which  has  been 
produced  in  favor  of  a  general  i)acification,  the  political  horizon  has 
sensibly  changed  in  its  aspect  recently.  Several  powers  have  pro- 
ceeded with  new  armaments,  enforcing  additional  increase  of  their 
military  forc(»s,  and  in  the  pres(»nce  of  this  uncertain  situation  one 
might  be  led  to  ask  whether  the  pres(»nt  moment  is  opportune  for  an 
international  di-^cussion  of  the  ideas  s(»t  forth  in  the  circular  of 
August  1'2-iil. 

*•  Hoping,  ho\vev(M',  that  tin*  elements  of  trouble  which  agitate  the 
])()liti(*al  world  will  soon  giv(»  place  to  a  calmer  order  of  things  and 
one  of  a  nature  to  encourage  the  success  of  the  proposed  conference, 
the  Imperial  (lovernnient  iov  its  part  is  of  the  opinion  that  it  will  be 
possible  to  proceed  at  once  with  a  preliminary  exchange  of  iddas 
among  the  powers  with  a  view^ — 

"'(//)  Of  seeking  without  delay  for  means  of  placing  a  limit  upon 
the  progressive  increase  of  land  and  naval  armaments,  a  question 


S  ICWO-l  ABBTTRATTON.  81 

w|ii<-Ii  plainly  is  iMM*oniing  more  and  more  urg«»n(  in  view  of  the  new 
iiirivuM^  of  Xh^m*  armaments;  and 

•*(//)  To  prepare  the  way  for  a  discussion  of  the  questions  relating 
to  tlie  i>ossibility  of  i)reventing  aniied  conflicts  by  the  i>acific  means 
at  the  disposition  of  international  diplomacy. 

-  In  cast»  the  powers  consider  the  present  moment  favorable  for  the 
iiH>('ting  of  a  conference  on  thest»  bases,  it  certainly  will  1k»  us(»ful  for 
th«»  cabinets  to  agree  among  themselves  uix)n  the  subject  of  a  pro- 
g7*anune  of  its  work. 

'*  The  themes  to  submit  to  an  international  discussion  at  the  actual 
conference  might  generally  be  sunmied  up  in  the  following  mamier: 

**  1.  An  understanding  stipulating  the  nonincrease  for  a  fixed  term 
of  the  prt^sent  effectives  of  land  and  naval  forces,  as  well  as  of  the  war 
budgets  relating  thereto;  a  i)reliminary  study  of  the  manner  in  which 
there  might  be  even  realized  in  the  future  a  reduction  of  the  effectives 
and  the  budgets  above  mentioned. 

*•  2.  Intenliction  of  the  putting  into  use  in  armies  and  navies  of  any 
new  firearms  whatever,  and  of  new  explosives,  as  well  as  more  iK>wer- 
ful  powders  than  those  now  adopted,  as  well  for  guns  as  for  cannon. 

^  3.  Limitation  of  the  use  in  land  campaigns  of  explosives  of  great 
power  alrt*ady  in  existenc*e,  and  the  prohibition  against  the  throwing 
of  all  pn)jc*ctiles  and  explosivi»s  from  balloons,  or  by  similar  means. 

-  4.  Tlie  interdiction  of  the  ust»  in  naval  wariare  of  submarine  tor- 
pe<lo  Ixmts  or  plungers,  or  other  engines  of  tlcst ruction  of  the  same 
iiatnn*:  engagi»ment  not  to  build  in  the  future  war  vessi»ls  with  rams. 

-  Ti.  Tlie  adaptation  to  naval  warfare  of  the  stipulations  of  the 
fveiieva  «*<mvention  of  18r>4,  uihhi  the  basis  of  the  additional  articles 
of  ISCh. 

'*  ft.  Revision  of  the  declaration  in  reganl  to  the  laws  and  customs 
of  war.  elal)orated  in  1874  by  the  Brusst»ls  conferencv  and  still 
remaining  unratifieil. 

-  7.  Tlie  ac*ci»ptanct»  in  principle  of  the  usiige  of  good  offiivs,  of  medi- 
ation, and  of  optional  arbitration  for  such  (*as<»s  as  lend  theinst*lver^ 
to  it,  with  a  view  of  preventing  armed  conflicts  In^lwivn  nations:  an 
understanding  u[Km  the  subject  of  their  nxKle  of  application,  and 
the  establishnu*nt  of  a  uniform  code  of  practice  in  their  use*. 

-  It  is  clearly  underst(KHl  that  all  (luestions  con<*erning  the  political 
relations  i>f  >tates,  and  of  the  established  onlrr  of  things  by  treaty, 
a*,  in  general,  all  questions  which  do  not  enter  tlire<'tly  into  the  pro- 
flTAmnio  adopted  by  the  cabinets,  ought  to  Ih»  al>solutely  exchided 
frcmi  the  deliberations  of  the  conference. 

-  In  addressing  to  you,  Mr.  Ambassador,  the  nMjuest  to  have  the 
goodnej%}  to  obtain  the  instructions  of  your  (iovernineiit  ujmui  the 
¥Qb]f<?t  of  my  present  communication.  T  would  ask  you  at  the  same 
iime  to  bring  to  its  notice  that  in  the  interest  of  the  great  cause 
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which  lies  so  near  the  heart  of  my  August  Master,  His  Imperial  Mm    ij> 
esty  considers  that  it  would  be  well  for  the  conference  not  to  meet        in 
the  capital  of  one  of  the  great  powers,  where  there  are  concentrate  -^?d 
so  many  political  interests,  which  might  perliaps  react  against  t  le 
progress  of  a  work  in  which  are  interested  in  a  like  degree  all  t^Iie 
countries  of  the  world. 

"Accept,  etc.,  "  Count  Mouravieff.*^ 

Circular  note,  banded  by  Count  Mourn vieff  to  Mr.  Hitchcock,  amb-  to 
Russia,  jmd  to  other  memliers  of  the  diplomatic  corps,  Dec.  30,  1896, 
Jan.  11,  18JM).  For.  Kel.  1808,  551. 

The  programme  of  The  Hague  conference,  embodied  in  the  Russian 
circular  of  Dec.  30,  1898,  contained  the  follow^ing  article: 

"  8.  Acceptance,  in  principle,  of  the  use  of  good  offices,  mediation, 
and  voluntary  arbitration,  in  cases  where  they  are  available,  with  the 
purpose  of  preventing  armed  conflicts  between  nations;  understand- 
ing in  relation  to  their  mode  of  appliciition  and  establishment  of  « 
uniform  practice  in  employing  them." 

"  The  eighth  article,  which  proposes  the  wider  extension  of  goo<J 
offices,  mediation   and   arbitration,  seems  likely  to  open  the  mo^ 
fruitful  fi(»ld  for  discussion  and  future  action.     'The  prevention  o* 
armed  conflicts  by  pacific  means,'  to  use  the  words  of  Count  Mour^" 
vieff's  circular  of  December  30,  is  a  purpose  well  worthy  of  a  grei^  * 
international  convention,  and  its  realization  in  an  age  of  genera -^ 
enlightenment  should  not  Ix^  impossible.     The  duty  of  sovereign  state^^ 
to  promote  international  justice  by  all  wise  and  effective  means  i^ 
only  se<*ondarv  to  the  fundamental  necessity  of  preserving  their  owr^ 
existence.     Next  in  importance  to  their  independenc*e  is  the  great  fact^ 
of  their  interdependence.     Nothing  can  secure  for  human  governments 
and  for  the  authority  of  law  which  it  represents  so  deep  a  respects 
and  so  firui  a  loyalty  as  the  spectacle  of  sovereign  and  independent 
states,  whose  duty  it  is  to  ])rescrilx?  the  rules  of  justice  and  impost) 
penalties  upon  the  lawless,  l)owing  with  revei*ence  before  the  august 
supremacy  of  those  principles  of  right  which  give  to  law  its  eternal 
foundation. 

*'  The  proposed  conference  promises  to  offer  an  opportunity  thus 
far  unequaled  in  the  history  of  the  world  for  initiating  a  series  of 
negotiations  that  may  lead  to  important  practical  results.  The  long- 
continued  and  widespread  interest  among  the  people  of  the  United 
States  in  the  establishment  of  an  international  court,  as  evidenced  in 
the  historical  resume  attached  to  these  instructions  as  Annex  A,  gives- 
assurance  that  the  proi)osal  of  a  definite  plan  of  procedure  by  thi^ 
Government  for  the  accom])lishnient  of  this  end  would  express  the 
desires  and  aspirations  of  this  nation.  The  delegates  are,  therefore* 
enjoined  to  propose,  at  an  opportune  moment,  the  plan  for  an  inter- 
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ational  tribunal,  hereunto  attached  as  Annex  B,  and  to  use  their 
nfluence  in  the  conference  in  the  most  effective  manner  possible  to 
irocure  the  adoption  of  its  substance  or  of  resohitions  directed  to  the 
anie  purpose.  It  is  believed  that  the  disposition  and  aims  of  the 
L'nited  States  in  relation  to  the  other  sovoreijG^n  powers  could  not  be 
expressed  more  truly  or  opportunely  than  by  an  effort  of  the  delegates 
»f  this  Government  to  concentrate  the  attention  of  the  world  upon  a 
Jelinite  plan  for  the  promotion  of  international  justice." 

IiMtmHiouN  to  tlH»  Ainorlcan  ileloRatw  to  The  Hague  Conference,  April 
18,  IWK).  For.  Rel.  1«W,  511.  r»12-r)1.3. 

*•  While  much  interest  was  shown  in  the  discussions  of  the  first 
prpjit  <-(>mmittee  of  the  c<mferencis  an<l  still  more  in  those  of  the 
i^^nid.  the  main  interest  of  the  whole  lK)dv  ("entered  more  and  more 
ill  tlM»  thinl.  It  was  felt  that  a  thorough  provision  for  arbitration 
and  its  cognate  subjects  is  the  logi<*al  pn»cursor  of  the  limitation  of 
standing  annies  and  budget.s,  and  that  the  true  logical  order  is  first 
iri)itnitiou  and  then  disarmament. 

**As  to  subsidiary  agencies  to  arbitration,  while  our  commission 
naitributed  much  to  the  general  work  regarding  goo<l  offices  and 
inwiiation  it  contributcKl  entirely,  through  Mr.  IIolls,  the  '  Plan  for 
l^f^ial  mediation  '  which  was  adopted  unanimously,  first  by  the  com- 
mittee and  finally  by  the  conference. 

"^As  to  the  *  Plan  for  international  commissions  of  inquir}'/  which 
watnated  from  the  Russian  delegation,  our  commissicm  acknowl- 
^P^  its  pn>bable  value  and  aided  in  elaborating  it,  but  achled  to 
the  saft'giianls  against  any  possible  abuse  of  it,  as  concerns  the  United 
states,  l)v  our  declaraticm  of  Julv  25,  to  Ih»  menticmed  hen»after. 
^Tho  fum'tions  of  such  conuuission  are  strictlv  limited  to  (he  ascer- 

ft 

**>nnM»nt  of  facts  and  it  is  ho{)ed  that  Imth  by  giving  time  for  pas- 
sions to  sulfide  and  by  sul)stituting  truth  for  rumor  they  may  prove 
^'^'^il  at  times  in  settling  international  disputes.  The  commission 
^'inquirj'  may  also  form  a  useful  auxiliary  lK)th  in  the  exercise*  of 
P*rf  oiRces  and  arbitration. 

**Astothe  next  main  subject,  the  most  important  of  all  under  con- 
'^wition  by  the  thinl  committee — the  plan  of  a  iM»rinanent  court  or 
inhunal — we  were  also  able,  in  accordance  with  <nir  in^^trnctions,  to 
"|tkf  contributions  which  we  In^lieve  will  aid  in  giving  such  a  court 
*l»piitv  and  efficiencv. 

'*^)n  the  a.ssembling  of  the  conference  the  f«»eling  regarding  the 
""^Wishnient  of  an  actual  pennanent  tribunal  was  evidently  chaotic, 
*^t«  little  or  no  apparent  tendency  to  crystallize  into  any  sitisfac- 
torj-  institution.  Tlie  very  elalK)ratc  and  in  the  main  excellent  pro- 
{"•«U  n*Uting  to  prcM^Mlure  U^fore  ^pe<'ial  and  temporary  tribunal^, 
•wch  were  presented  by  the  Russian  delegation,  did  not  at  lii-st  con- 
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template  the  establishment  of  any  such  permanent  institution.  The 
American  plan  contained  a  carefully  devised  project  for  such  a  tri- 
bunal, which  differed  from  that  adopted  mainly  in  contemplating  a 
tribunal  capable  of  meeting  in  full  Ixinch  and  [>ennanent  in  the  exer- 
cise of  its  functions,  like  the  Supreme  Court  of  tlie  United  States, 
instead  of  a  court  like  the  supreme  court  of  the  State  of  New  York, 
which  never  sits  as  a  whole,  but  whose  members  sit  from  time  to  time 
singly  or  in  groups,  as  the  occasion  may  demand.  The  court  of 
arl)itration  provided  for  roseml)les  in  many  features  the  supreme 
court  of  the  State  of  New  York  and  courts  of  unlimited  original 
jurisdiction  in  various  other  States. 

''  In  order  to  make  this  svstem  effective  a  council  was  established, 
composed  of  the  diplomatic  rei)resentatives  of  the  various  powers  at 
The  Hague,  and  presided  over  by  the  Netherlands  minister  of  for- 
eign affairs,  which  should  have  charge  of  the  c<?ntral  office  of  the 
proposed  court,  of  all  administrative  details,  and  of  the  means  and 
machinery  for  speedily  calling  a  proper  bench  of  judges  together  and 
for  setting  the  court  in  action.  The  reasons  for  ()ur  cooperation  in 
making  this  plan  will  be  found  in  the  accomjDanying  report.  This 
(!ompromise,  involving  the  creation  of  a  council  and  the  selection  of 
judgtis  not  to  Ik*  in  session  save  when  actually  required  for  interna- 
tional litigation,  was  proposed  by  Great  ]^ritain,  and  the  feature  of 
it  whicli  provided  for  the  admission  of  the  Netherlands,  with  its 
minister  of  foreign  affairs  as  i)resident  of  the  council,  was  proposed 
by  the  American  commission.  Tlic  nations  generally  joined  in  per- 
fecting other  details.  It  may  truthfully  be  called,  therefore,  the  plan 
of  the  conference. 

'*  As  to  the  revision  of  the  decisions  bv  the  tribunal  in  case  of  the 
discovery  of  new  facts,  a  sul)ject  on  which  our  instructions  were 
explicit,  we  were  al)le,  in  the  face  of  determined  and  prolonged  oppo- 
sition, to  secure  recognition  in  the  code  of  procedure  for  the  American 
view. 

''As  regards  the  prcKHHlure  to  1k^  adopted  in  the  international  court 
thus  i)rovided,  the  nuiin  features  having  l>een  i)roposed  by  the  Rus- 
sian delegation,  various  modifications  were  nuide  by  other  delega- 
tions, including  our  own.  Our  coniunssion  was  careful  to  see  that  in 
this  code  there  should  lx»  nothing  which  could  put  those  conversant 
moiv  especially  with  British  and  American  common  law  and  wjuity 
at  a  disadvantage.  To  sundry  important  features  proposed  by  other 
pow(»rs  our  own  commission  gave  hearty  support.  This  was  the  case 
especially  with  article  27  i)rop()sed  by  France.  It  provides  a  means, 
through  the  agency  of  the  powers  generally,  for  calling  the  attention 
of  any  nations  apparently  drifting  into  war  to  th(»  fact  that  the 
tribunal  is  ivatly  to  hear  their  contention.  In  this  provision,  broadly 
interpi-eted,  we  accpiiesced,  but  endeavored  to  secure  a  clause  limiting 
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to  suitable  nrcninstnnoos  the  '  fluty '  imposed  by  the  article.  Great 
o|>|Misition  lieiiig  shown  to  such  an  amendment  as  unduly  weakening 
the  article,  we  decided  to  pres<Mi(  a  d(H*hiration  that  nothing  (contained 
in  the  convention  should  nuike  it  the  duty  of  the  United  States  to 
intrude  in  or  lMH!onie  entangled  with  European  political  (questions  or 
matters  of  intenuil  administration  or  to  relinquish  the  traditional 
rittitude  of  our  nation  towanl  purely  American  (piestions.  This 
dtndaration  was  rc^'eived  without  objection  by  the  conference  in  full 
and  o|)en  session. 

-As  to  the  n-sults  thus  obtained,  as  a  whole,  regarding  arbitration, 

in  view  of  all  the  circumstanivs  and  consi<lerations  revealed  during 

the  session  of  the  conference,  it  is  our  opinion  that  the  '  Plan  for  the 

pacific  settlement  of  international  dispute's,'  which  was  adopted  by 

the  conference,  is  lietter  that  that  pres<»nted  by  any  one  nation.     We 

Mieve  that,  though  it  will  doubtless  Ix^  found  imix'rfect  and  will 

rH)uin'  UKMlification  as  time  goes  on,  it  will  form  a  thoroughly  prac- 

tirtl  beginning,  it  will  province  valuable  results  from  the  outset,  and 

it  will  Ije  tlie  germ  out  of  which  a  Ix^tter  and  In^tter  system  will  Ijc. 

^(Iiiallv  evolviMl. 

**As  to  the  qm'stion  between  compulsory  and  voluntary  arbitration 
It  was  clearly  s<»i»n  lH»fon»  we  had  Ixvn  long  in  session  that  genenil 
^'wiipulsor)'  arbitration  of  questions  rc»ally  likely  to  pnxlucc»  war  could 
notlieot)taine<I:  in  fact  that  not  one  of  the  nations  represented  at  the 
««fen»iiw  was  w*illing  to  embark  in  it,  so  far  as  (he  more  serious 
I  ^jue^iions  wen»  conc'erned.  Even  as  to  the  questions  of  less  moment, 
p  »t  Wis  found  to  lx»  imfxissible  to  secun»  agn^ement,  excvpt  u|M>n  a  vol- 
wntin*  Imsis.  We  ourstdves  felt  oblige<l  to  insist  upon  the  omission 
InMiitlie  Russian  list  of  projX)sed  subjects  for  t'ompulsory  arbitration 
international  conventions  ndating  to  rivers,  to  intcnnranic  canals, 
■id  to  nu»netary  matters.  ¥l\vn  as  so  amen<led,  the  plan  was  not 
acceptable  to  all.  As  a  iH)nse<iueniv  the  convention  pn^pannl  by  the 
<^»frrence  provides  for  voluntary  arbitration  only.  It  n^mains  for 
puMif  opinion  to  make  this  system  eirective.  .Vs  questions  aris4' 
y^f^tening  resort  to  arms  it  nuiy  well  Im»  hoix»d  tbat  public  opinion 
'0  thp  nations  concerned,  sei»ing  in  this  givat  intcrmitiomil  court  a 
®^ns  of  es4*a|)e  from  the  increasing  horrors  of  war,  will  insist  mon» 
■>*d  more  that  the  questions  at  issue  Ih»  n»ferre<l  to  it.  .\s  time  go«»s 
^5»uch  reference  will  pn»bably  nion»  and  more  mh'Iu  to  the  worbl  at 
'■'IPP natural  and  normal,  and  we  nuiy  liope  that  n»courx»  to  the  tribu- 
"^  ^ill  finally,  in  the  great  majority  of  scriou>  diiren»nce<  lx»tw«MMi 
Wion!*,  become  a  regidar  means  of  avoiding  the  n^^ort  to  arms. 
■**W  will  als<»  l>e  another  effect  worthy  of  consideration.  This  is 
^building  up  of  a  body  of  international  law  growing  out  of  the 
wciaoos  handed  down  by  the  judges.  The  piinvdure  of  the  tribunal 
'*P*Utt  that  reasons  for  such  decisions  shall  lx»  given,  and  thest* 
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(lecision.s  and  reasons  can  hardly  fail  to  form  additions  of  especial 
value  to  international  jurisprudence/' 

Ki»lK>rt  of  the  Ameri<'Hii  delegates  to  The  Hague  Conference  to  the  Secre- 
tary of  State,  July  :M.  181>0.  For.  Uel.  1800.  513,  51(W18. 

"Title  IV. — On  iNTERNATioNAii  Arbitration. 

"  Chaiter  I. — On  the  System  of  Arbitration. 

"Article  XV.  International  arbitration  has  for  its  object  the  set- 
tlement of  diiferences  between  States  by  judges  of  their  own  choice, 
and  on  the  basis  of  resix^ot  for  law. 

"Article  XVI.  In  questions  of  a  legal  nature,  and  especially  in 
the  interj)retation  or  application  of  International  Conventions,  arbi- 
tration is  recognized  by  the  Signatory  Powers  as  the  most  effective, 
and  at  the  same  time  the  most  equitable,  means  of  settling  disputes 
which  diplomacy  has  failed  to  settle. 

"Article  XVII.  The  Arbitration  Convention  is  concluded  for 
questions  already  existing  or  for  questions  which  may  arise  eventu- 
allv. 

"  It  may  embrace  any  dispute  or  only  disputes  of  a  certain  cate- 
gory. 

"Article  XVIII.  The  Arbitration  Convention  implies  the  engage- 
ment to  submit  lovallv  to  the  Award. 

"Article  XIX.  Independently  of  general  or  private  Treaties 
expi\ssly  stipulating  n»cours(».  to  arbitration  as  obligatory  on  the 
Signatory  Powers,  these  Powei's  reserve  to  themselves  the  right  of 
concluding,  either  before  the  ratification  of  the  present  Act  or  later, 
new  Agrwments,  general  or  private,  with  a  view  to  extending  oblig- 
atory arbitration  to  all  cast»s  which  they  may  consider  it  possible  to 
submit  to  it. 

"  CiiAiTKR  II. — On  the  Permanent  Court  of  ArbUratiofu 
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'Article  XX.  AA'^ith  the  object  of  facilitating  an  immediate  re- 
cour^»  to  arbitration  for  international  differences,  which  it  has  not 
lxH»ii  possible  to  s<»ttle  by  diplomacy,  the  Signatory  Pow^ers  under- 
take to  organize  a  iHn-manent  Court  of  Arbitration,  accessible  at  all 
times  and  o|H»rating,  unless  otherwise  stipulated  by  tlio  parties,  in 
accordan<'e  with  the  Rules  of  Procedure  insc»rted  in  the  present  Con- 
vention. 

"Artici,e  XXI.  The  Permanent  Court  shall  bc>  competent  for  all 
arbitration  cases,  unless  the  ])arties  agr(*e  to  institute  a  special  Tri- 
bunal. 

"Article  XXII.  An  International  Bureau,  established  at  The 
Hague,  serves  as  record  office  for  the  Court. 
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•' Tliis  Bureau  is  the  channel  for  eommunications  relative  to  the 
UKH'tings  <if  the  Court. 

-  It  has  the  custody  of  the  archives  and  conducts  all  the  adminis- 
trative business. 

••Tlie  Signatory  Powers  undertake  to  communicate  to  the  Inter- 
national Bureau  at  The  Hague  a  duly  a»rtified  copy  of  any  conditions 
«>f  arl>itnition  arrived  at  between  them,  and  of  any  award  concerning 
iheni  delivered  by  special  Tribunals. 

•^Thev  undertake  also  to  communicate  to  the  Bureau  the  Laws, 
Regulations,  and  documents  eventually  showing  the  execution  of  the 
awards  given  by  the  Court. 

•* Article  XXIII.  Within  the  three  months  following  its  ratifica- 
tion of  the  present  Act,  each  Signatory  Power  shall  select  four  i>ersons 
at  tlie  most,  of  known  competency  in  questions  of  international  law, 
of  the  highest  moral  reputation,  and  disposed  to  accept  the  duties  of 
Arbitrators. 

••  The  |)ersons  thus  selected  shall  1x5  inscribed,  as  members  of  the 
(*ourt«  in  a  list  which  shall  be  notified  by  the  Bureau  to  all  the  Sig- 
natory Powers. 

•*Any  alteration  in  the  list  of  Arbitrators  is  brought  by  the  Bureau 
to  the  knowledge  of  the  Signatory  Powers. 

*•  Two  or  more  Powers  may  agree  on  the  selection  in  common  of  one 
or  more  Members. 

-  The  same  person  can  be  selected  by  diflferent  Powers. 

-  The  Menil)ers  of  the  Court  are  ap]x>inted  for  a  term  of  six  years. 
Their  appointments  can  lye  renewed. 

-  In  case  of  the  death  or  retirement  of  a  member  of  the  Court,  his 
place  shall  l)e  filled  in  accordance  with  the  method  of  his  apix)int^ 
ment. 

••AimfXE  XXIV.  When  the  Signatory'  Powers  di^sire  to  have 
recourse  to  the  Permanent  Court  for  the  settlement  of  a  difference 
that  has  arisen  l)etween  them,  the  Arbitrators  called  upon  to  form  the 
rtMii|jetent  Tribunal  to  decide  this  difference,  nuist  Ik?  chos«»n  from  the 
general  list  of  members  of  the  Court. 

-  Failing  the  direct  agreement  of  the  parties  on  the  comiK)sition  of 
the  Ari>itration  Tribunal,  the  following  course  shall  Ik»  pursued : — 

"Each  party  appoints  two  Arbitrators,  and  thes4»  top»ther  ch(K)st» 
an  Umpire. 

-  If  i1k»  votes  are  equal,  the  choice  of  the  l"mpin»  is  intrusted  to  a 
third  Power,  selected  by  the  parties  by  common  ac<H>rd. 

*•  If  an  agreement  is  not  arrived  at  on  this  subject,  each  party  selects 
a  different  Power,  and  the  choice  of  the  Umpire  is  made  in  (*oncert 
br  the  Powers  thus  selected. 

^Tbe  Tribunal  being  thus  composed  the  parties  notify  to  the 
Bureau  their  determination  to  have  recourse  to  the  Court  and  the 
samca  of  tha  Arbitrators. 

H.  Doc  ftSl— vol  7- 
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"Th«»  I'ribuual  of  Arl)itrati()ii  assembles  on  the  date  fixed  by  the 
parties. 

"  The  Members  of  the  Court,  in  the  discharge  of  their  duties  and 
out  of  their  own  country,  enjoy  diplomatic  privileges  and  immunities. 

"  Article.  XXV.  The  Tribunal  of  Arbitration  has  its  ordinary 

« 

seat  at  The  Hague. 

"  Except  in  cases  of  necessity,  the  place  of  se&sion  can  only  be 
altered  by  the  Tribunal  with  the  assent  of  the  parties. 

'*  ARTK'iJi:  XXVI.  The  International  Bureau  at  the  Hague  is 
authorized  to  place  its  premises  and  its  staff  at  the  disposal  of  the 
Signatory  Powers  for  the  operations  of  any  special  Board  of 
Arbitration. 

"  The  jurisdiction  of  the  Permanent  Court,  may,  within  the  condi- 
tions laid  down  in  the  Regulations,  be  extended  to  disputes  between 
non-Signatory  Powers,  or  lx>tween  Signatory  Powers  and  non- 
Signatory  I^owers,  if  the  i)arties  are  agi^eed  on  i^ecourse  to  this 
Tribunal. 

"Article  XXVII.  The  Signatory  Powers  consider  it  their  duty,  if 
a  serious  dispute  threatens  to  break  out  l)etween  two  or  more  of  them, 
to  remind  these  latter  that  the  Permanent  Court  is  oi>en  to  them. 

"  Consequently,  they  declare  that  the  fact  of  reminding  the  con- 
flicting parties  of  the  i)rovisions  of  the  present  Convention,  and  the 
advice  given  to  them,  in  the  highest  interests  of  i^eace,  to  have  recourse 
to  the  Permanent  (>)urt,  can  only  l)e  regarded  as  friendly  actioas. 

"Article  XXVIII.  A  Permanent  Administrative  Council,  com- 
posed of  the  Dij)loinatic  Representatives  of  the  Signatory  Powers 
accredited  to  The  Hague  and  of  the  Netherland  Minister  for  Foreign 
Affairs,  who  will  act  as  President,  shall  l)e  instituted  in  this  town  as 
soon  as  possible  after  the  ratification  of  the  present  Act  by  at  least 
nine  Powers. 

"  This  Councul  will  be  (*harged  with  the  establishment  and  organi- 
zation of  tlie  International  Bureau,  which  will  l)e  under  its  direction 
and  control. 

"  It  will  notify  to  the  Powei-s  the  (\)nstitution  of  the  Court  and  will 
provide  for  its  installation. 

"  It  will  settle  its  Rules  of  Pnxiedure  and  all  other  necessary  Regu- 
lations. 

"It  will  decide  all  questions  of  administration  which  may  arise 
with  regard  to  the  operations  of  the  Court. 

"It  will  have  entire  control  over  the  appointment,  suspension  or 
dismissal  of  the  ofticials  and  employes  of  the  bureau. 

"'  It  will  fix  the  payments  and  salaries,  and  control  the  general 
expenditure. 

"At  meetings  duly  summoned  the  i)resence  of  five  members  is  suffi- 
cient to  render  valid  the  discussions  of  the  Council.  The  decisions 
are  taken  bv  a  majoritv  of  votes. 
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*•  The  Council  communicates  to  the  Signatory  Powers  without  delay 
the  Regulations  adopted  by  it.  It  furnishes  them  with  an  annual 
Report  on  the  Labours  of  the  Court,  the  working  of  the  administra- 
tion, and  the  expenses. 

•^Arnnjs  XXIX.  The  expenses  of  the  Bureau  shall  be  borne  by  the 
Signatory  Powers  in  the  proportion  fixed  for  the  International 
Bureau  of  the  Universal  Postal  Union. 

"  Chapter  III. — On  Arbitral  Procedure. 

•*-\im(XE  XXX«  With  a  view  to  encourage  the  development  of 
mrbilnition.  the  Signatory  Powers  have  agrcHnl  on  the  following  Rules 
which  shall  l)e  applicable  to  arbitral  procedure,  unless  other  rules 
have  lieen  agreed  on  by  the  parties. 

"Abticlb  XXXI.  The  Powers  who  have  recourse  to  arbitration 
sign  a  special  Act  ('  C^mpromis'),  in  which  the  subject  of  the  diifer- 
ence  is  clearly  definiKl,  as  well  as  the  extent  of  the  Arbitrators^  [)owers. 
This  A(*t  implies  the  undertaking  of  the  parties  to  submit  loyally  to 
the  award. 

-AmiXE  XXXII.  The  duties  of  Arbitrator  mav  Ik*  conferre<l  on 
tiiie  Arbitrator  alone  or  on  several  Arbitrators  selected  by  the  parties 
a>  tliey  please,  or  chosen  by  them  from  the  members  of  the  i>ermanent 
Court  of  .Vrbitration  established  by  the  presiMit  Act. 

-  Failing  the  constitution  of  the  Tribunal  by  direct  agi'eement  l)e- 
tweien  the  parties,  the  following  course  shall  be  pursued : 

-  Each  party  appoints  two  arbitrators,  and  these  latter  together 
cfao(is4«  an  Umpire. 

•*  In  case  of  equal  voting,  the  choice  of  the  Umpire  is  intrusted  to 
a  thinl  Power,  selected  by  the  parties  by  conunon  acx'ord. 

*•  If  no  agreement  is  arrived  at  on  tliis  subject,  each  party  selects  a 
different  Power,  and  the  choice  of  the  Umpire  is  made  in  concert  by 
the  Powers  thus  selected. 

-Abtktje  XXXIII.  A\Tien  a  Sovereign  or  the  Chief  of  a  State  is 
rh<i?^n  as  Arbitrator,  the  arbitral  procedurt^  is  settled  by  him. 

•* Article  XXXIV.  The  Umpin»,  is  by  right  President  of  the  Tri- 
bunal. 

-  When  the  Tribunal  does  not  include  an  Umpire  it  appoints  its 
own  President- 

-Artm'LE  XXXV.  In  case  of  the  death.  retin»ment,  or  tlisability 
from  any  cause  of  one  of  the  Arbitrators,  his  place  shall  Ix*  filled  in 
acronlance  with  the  method  of  his  ap[>ointment. 

** Article  XXXVI.  Tlie  TribunalV  placv  of  st»s>ion  is  si»lected  by 
the  parties.     Failing  this  selection  the  Tribunal  sits  at  The  Hague. 

-Tlie  plac<*  thus  fixeil  ran  not,  extvpt  in  i*aM»  i)f  ntvossity,  be. 
diaiiged  by  the  Tribunal  without  the  assent  of  the  parties. 
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"Article  XXXVII.  The  parties  have  the  right  to  appoint  dele- 
gates or  special  agents  to  attend  the  Tribunal,  for  the  purpose  of  serv- 
ing as  intermediaries  between  them  and  the  Tribunal. 

"  They  are  further  authorized  to  retain,  for  the  defense  of  their 
rights  and  interests  before  the  Tribunal,  counsel  or  advocates  ap- 
pointed by  them  for  this  purpose. 

"Article  XXXVIII.  The  Tribunal  decides  on  the  choice  of  lan- 
guages to  l>e  used  by  itself,  and  to  be  authorized  for  use  before  it- 

"Artici^  XXXIX.  As  a  general  rule  the  arbitral  procedure  com- 
prises two  distinct  phases;  preliminary  examination  and  discussion. 

."Preliminary  examination  consists  in  the  communication  by  the 
respective  agents  to  the  members  of  the  Tribunal  and  to  the  opposite 
party  of  all  printed  or  written  Acts  and  of  all  documents  containing 
the  arguments  invoked  in  the  case.  This  communication  shall  be 
made  in  the  form  and  within  the  periods  fixed  by  the  Tribunal  in 
accordance  with  Article  XLTX. 

"  Discussion  consists  in  the  oral  development  before  the  Tribunal 
of  the  arguments  of  the  parties. 

"Article  XL.  Every  document  produced  by  one  party  must  be 
communicated  to  the  other  party. 

"Article  XLI.  The  discussions  are  under  the  direction  of  the 
President. 

"  They  are  only  public  if  it  be  so  decided  by  the  Tribunal,  with  the 
assent  of  the  parties. 

"  They  are  recorded  in  the  pi^oces-verhaux  drawn  up  by  the  Secre- 
taries appointed  by  the  President.  These  proces-verhavx  alone  have 
an  authentic  character. 

"Article  XIjII.  Wlien  the  preliminary  examination  is  concluded, 
the  Tribunal  has  the  right  to  refuse  discussion  of  all  fresh  Acts  or 
documents  which  one  party  may  desire  to  submit  to  it  without  tho 
consent  of  the  other  party. 

"Article  XLIII.  The  Tribunal  is  free  to  take  into  consideration 
fresh  Acts  or  documents  to  which  its  attention  mav  be  drawn  bv  the 
agents  or  counsel  of  the  parties. 

"  In  this  case  the  Tribunal  has  (he  right  to  require  the  production 
of  these  Acts  or  documents,  but  is  obliged  to  make  them  known  to  thft 
opposite  party. 

"Article   XLIV.  The   Tribunal   can,   besides,   require   from  the^ 
agents  of  the  parties  the  production  of  all  Acts,  and  can  demand  al 
necessarv  explanations.     In  case  of  refusal,  the  Tribunal  takes  not 
of  it. 

"Article  XLV.  The  agents  and  counsel  of  the  jjarties  are  author 
ized  to  i)resent  orally  to  the  Tribunal  all  the  argimients  they  ma 
think  expedient  in  defence  of  their  case. 
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'•iVimcLE  XLVI.  They  have  the  right  to  raise  objections  and 
points.  The  decisions  of  the  Tribunal  on  thase  point.s  are  final,  and 
can  not  form  the  subject  of  any  sul)se(|uent  discussion. 

^Article  XLVII.  The  members  of  the  Tribunal  have  the  right  to 
put  questions  to  the  agents  and  counsel  of  the  parties,  and  to  demand 
explanations  from  them  on  doubtful  points. 

*•  Neither  tlie  questions  put  nor  the  remarks  mad^  by  memlxjrs  of 
the  Tribunal  during  the  discussions  can  be  regarded  as  an  expression 
of  opinion  by  the  Tribunal  in  general,  or  by  its  members  in  particular. 

**AjrncLE  XLVIII.  The  Tribunal  is  authorized  to  declare  its  com- 
petence in  interpreting  the  ^  Compromis '  as  well  as  the  other  Treaties 
which  may  be  invoked  in  the  case,  and  in  applying  the  principles  of 
international  law. 

*^^\jrncLE  XLIX.  The  Tribunal  has  the  right  to  issue  Rules  of 
Prooeilure  for  the  conduct  of  the  case,  to  decide  the  forms  and  periods 
within  which  each  party  must  conclude  its  arguments,  and  to  arrange 
all  the  formalities  required  for  dealing  with  the  evidence. 

^.Vsnc^LE  Im  Wlien  the  agents  and  counsel  of  the  parties  have  sub- 
mitted all  explanations  and  evidence  in  support  of  their  case,  the 
President  pronounces  the  discussion  closed. 

•^AancLJE  LI.  The  deliberations  of  the  Tribunal  take  place  in  pri- 
Tate.  Every  decision  is  taken  by  a  majority  of  members  of  the 
Tribunal. 

*•  The  refusal  of  a  member  to  vote  must  l)e  recorded  in  the  prores- 
rerf/al. 

••Aann^  LIT.  The  award,  given  by  a  majority  of  votes,  is  accom- 
panie<]  by  a  statement  of  reasons.  It  is  drawn  up  in  writing  and 
signed  by  each  member  of  the  Tribunal. 

^•Tliost*  members  who  are  in  the  minoritv  niav  record  their  dis- 
sent  when  signing. 
"Article  LIII.  The  award  is  read  out  at  a  public  meeting  of  the 

Tribunal,  the  agents  and  counsel  of  the  parties  l)eing  pn*sent,  or  duly 

^mmoned  to  attend. 
^'Article  LIV.  The  award,  duly  pronounced  and  notified  to  the 

•U^nts  of  the  parties  at  variance,  puts  an  end  to  the  dispute  definitely 

w*d  without  appeal. 
""ArncLE  LV.  The  parties  can  rest»rve  in  the  *  Compromis  ■   the 

*^t  to  demand  the  revision  of  the  award. 
*'In  this  case,  and  unless  there  l)e  an  agrtn^ment  to  the  contrary, 

"**<kmand  must  be  addressed  to  the  Tribunal  which  pronounced  the 

•^trd.    It  can  only  be  made  on  the  grouiul  of  the  disi^overy  of  some 

^^  fict  calculated  to  exercise*  a  decisive  intluencv  on  the  award,  and 

^^H.  it  the  time  the  discussion  was  closed,  was  unknown  t*)  the 

Tnbuntl  and  to  the  party  demanding  the  revision. 
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'*  Pnx'ocMlings  for  iwision  can  only  bo  instituted  by  a  decision  of  the 
Tribunal  expressly  recording  the  existence  of  the  new  fact,  recogniz- 
ing in  it  the  character  descril)ed  in  the  foregoing  paragraph,  and 
declaring  the  demand  admissible  on  this  ground. 

"  The  '  C^mpromis '  fixes  the  period  within  which  the  demand  for 
revision  must  l)e  made. 

"Artki.e  LW.  The  award  is  only  binding  on  the  parties  who  con- 
chide  the '  Compromis.' 

"  When  there  is  a  question  of  interpreting  a  Convention  to  which 
Powers  other  than  those  concerned  in  the  dispute  are  parties,  the 
latter  notify  to  the  former  the  '  Compromis '  they  have  concluded. 
Each  of  th(«e  Powers  has  the  right  to  intervene  in  the  case.  If  one 
or  more  of  them  avail  themselves  of  this  right,  the  interpretation 
contained  in  the  award  is  equally  binding  on  them. 

"Article  LVII.  Each  party  pays  its  own  expenses  and  an  equal 
share  of  those  of  the  Tribunal." 

Convention  for  the  Peaceful  Settlement  of  International  Differences,  The 
Ilnfciie.  July  29,  1899,  32  Stat  II.  1788. 

"  It  is  with  satisfaction  that  I  am  able  to  announce  the  formal 
notification  at  The  Hague,  on  September  4,  of  the  deposit  of  ratifi- 
cations of  the  convention  for  the  pacific  settlement  of  international 
dispute.s  by  sixteen  i)owers,  namely,  the  United  States,  Austria, 
Belgium,  Denmark,  England,  France,  Germany,  Italy,  Persia,  Por- 
tugal, Roumania,  Russia,  Siam,  Spain,  Sweden  and  Norway,  and 
the  Netherlands.     Japan  also  has  since  ratified  the  convention. 

"  The  administrative  council  of  the  permanent  court  of  arbi — 
tration  has  l)een  organized  and  has  adopted  rules  of  order  and  ck. 
constitution  for  the  International  Arbitraticm  Bureau." 

President  McKinley,  jinimal  niossiige,  De<\  ;j.  1<K)0,  For.  Rel.  1000.  xxir. 
For  the  organization  of  tlie  pernmnent  t-ourt.  see  For.  Rel.  1900,  790. 
For  rules  adopttnl  by  the  administrative  eouncil,  Sept.  21,  1900,  see  l«l- 

701-702. 
For  the  list  of  meniliors  of  the  ix^ruianent  court,  see  Id.  795-797. 
For  rulw  adopteil  by  the  administrative  eouneii,  sei»  id.  797. 

'•  It  will  bo  observed  that  the  conditions  upon  which  powers  n<c^^ 
represented  at  the  conference  can  adhere  to  the  convention  for  thB.* 
j)eaceful  regulation  of  international  conflicts  is  to  '  form  the  subject* 
of  a  later  agreement  U^tween  the  contracting  powers.'  This  prC^' 
vision  reflects  the  outcome  of  a  three  davs'  debate  in  the  draftin.^ 
comniittiH*  as  to  whether  this  convention  should  be  absolutely  ope?^ 
or  otxMi  only  with  the  consent  of  the  contracting  powers.  Englaa.^ 
and  Italy  strenuously  supported  the  latter  view.  It  soon  becan^^ 
apparent  that  under  the  guise  of  general  i)ropositions  the  commit 
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was  discusKiiig  political  questions  of  great  importance  at  least  to 
••ertain  powers.  Under  these  circumstances  the  representatives  of 
the  United  States  took  no  part  in  the  discussion,  but  supported  by 
their  vote  the  view  that  the  convention,  in  its  nature,  involved  recip- 
HN-al  obligations;  and  also  the  conclusion  that  political  questions 
had  no  place  in  the  conference,  and  must  be  left  to  be  decided  by  the 
I'^inifietent  authorities  of  the  powers  represented  there. 

"  It  is  to  l)e  regretted  that  this  action  excludes  from  immediate 
adherence  to  this  convention  our  sister  republics  of  Central  and 
South  America,  with  whom  the  United  States  is  already  in  similar 
notations  by  the  Pan-American  treaty.  It  is  hoi)cd  that  an  arrange- 
ment will  soon  be  made  which  will  enable  these  states,  if  they  so 
«le>>ire,  to  enter  into  the  same  relations  as  ourselves  with  the  powers 
ivprenented  at  the  conference." 

Refiurt  of  the  AmerUmii  delegutiw  to  The  Hague  CV)nference,  July  31, 
18110,  For.  Rel.  1809,  513,  r>20. 

The  convention  for  the  imclfic*  Hettloniont  of  International  diHputeH  was 
Kif^ied  by  iilxteen  deleKRtlonft,  an  fcillown:  Belgium,  Bul|?aria,  Den- 
nmrk,  France,  Greece,  Mexico,  MonteueKro,  tlie  Netherlands  reniia, 
rortuical.  Roumania.  Rutwia,  Siani,  Spain,  Sweden  and  Norway,  and 
the  United  Staten.  Adjoined  to  the  signatures  of  the  United  States 
delefpition  tliere  was  a  reference  to  their  declaration  made  In  oiyeu 
conference  on  July  25th  and  recf»rdeil  In  the  proceedings  of  that  day. 
(For.  Rel  1800,513,510.) 

With  n»ference  to  article  1  of  the  pro^rannne  of  The  liable  Con- 
f«*rpiuv,  pro[)osinfi:  the  limitation  of  land  and  sea  forc^w  as  well  as  of 

r  *»r  btul^ts  the  American  delefrates  were  instructed  that,  in  com- 
l^riMHi  with  the  effective  forces  of  other  nations,  those*  of  the  United 
^Utes  wen»  so  far  lielow  the  nonnal  that  the  question  of  their  limita- 
■'^•n  (f)ul(l  not  l>e  pn)iital)ly  discussed,  and  that  the  initiative  on  the 

j       ""bject  should  he  left  to  the  [xjwers  to  which  it  nii^jht  pro[>erly  lx»lonfi^. 

;  Tile  c'onmiittee  of  the  conference?  to  which  article  1  was  refernHl, 
'^I'^jrtwl  that  the  proposals  on  the  snhje<*t  prese»nttMl  bv  the  Russian 
^priHientativcs  for  fixinfi^  the  amounts  of  forc(»s  and  of  budgets,  mili- 

!^^^'  ind  naval,  for  periods  of  five  and  thn»e  years,  could  not  l>e 
"^'^^^pted,  and  that  a  more  profound  study  uiK)n  the  part  of  each  state 
1  '^hh'^ihI  ^.gs  to  be  desire<l.  The  American  <lelepates,  while  iHrn- 
^  nirriiip  in  this  (conclusion,  dwlared  that  in  so  d(>in<r  they  ditl  not 
I  *'^pn^  iiiv  opinion  as  to  the  course*  t4)  Ih»  taken  bv  the  States  of 
j       '^•urojie  in  relation  to  a  matter  which  pnicticallv  conci»rneil  them 

\  For.  Rel.  1«00.  SIl.  r»12.  RUV514. 

i 

\  The  liable  Conferene'e  adopted  a  resolution  ♦»xpresvin<r  th«»  wisli 

iliit  tl^M Governments  therein  repiTS4»nted,  taking  into  account  all  tht» 
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propositions  that  had  been  made,  should  study  the  possibility  of  an 
agreement  concerning  the  limitation  of  armed  forces  on  land  and  sea 
and  of  war  budgets.  The  American  delegates  voted  for  this  resolu- 
tion, but  a  few  powers  abstained  from  voting. 

For.  Rel.  1899,  513.  520. 

(4)   SECOND  INTERNATIONAL  AMERICAN  CONFEBBRCE,  1902. 

§    1087. 

In  the  Second  International  Conference  of  American  States,  which 
was  held  at  the  City  of  Mexico  from  October  22,  1901,  to  January  81, ' 
1902,  the  subject  of  arbitration  was  much  discussed.  There  appeared 
to  be  a  unanimous  sentiment  in  favor  of  "  arbitrations  as  a  principle," 
but  a  great  contrariety  of  opinion  as  to  the  extent  to  which  the  prin- 
ciple should  be  carried.  On  this  question  three  views  were  supported 
in  the  conference: 

"1.  Obligatory  arbitration,  covering  all  questions  pending  or  future 
when  they  did  not  affect  either  the  independence  or  the  national  honor 
of  a  country ; 

"  2.  Obligatory  arbitration,  covering  future  questions  only  and 
defining  what  questions  shall  constitute  those  to  be  excepted  from 
arbitration ;    and 

"  3.  Facultative  or  voluntary  arbitration,  as  best  expressed  by  The 
Hague  convention." 

The  delegation  of  the  United  States  advocated  the  signing  of  a 
protocol  affirming  the  convention  for  the  pacific  settlement  of  inter- 
national disputes,  signed  at  The  Hague,  July  29,  1899,  as  the  best 
])racticable  plan  for  securing  unanimity  of  action  and  beneficial 
results. 

A  plan  was  finally  adopfed  in  the  nature  of  a  compromise.    A 
protocol  l(X)king  to  adhesion  to  The  Hague  convention  was  signed  by 
all  the  delegations  except  those  of  Chile  and  Ecuador,  who  are  said^ 
however,  afterwards  to  have  accepted  it  in  open  conference.     By  this^ 
j)rotocol  authority  was  conferred  on  the  Governments  of  the  United^ 
States  and  Mexico,  the  only  American  signatories  of  The  Hague  con — 
ventMon,  to  negotiate  with  the  other  signatory  powers  for  the  adher- 
ence thereto  of  other  American  nations  so  requesting.     Besides, 
President  of  Mexico  was  recjuested  to  ascertain  the  views  of  the  differ- 
ent governnionts  represented  in  the  conference  regarding  the 
advanced  form  in  which  a  general  arbitration  convention  could 
drawn  up  that  would  meet  the  approval  anil  secure  the  ratificatior^^ 
of  all  the  countries  in  the  conference,  and  afterwards  to  prepare  ^^^ 
plan  for  sucli  a  general  (reaty  and  if  |)ossihle  to  arrange  for  a  serie£r=^ 
of  protocols  to  carry  it  into  eH'ect :  or,  if  this  should  l)e  found  to 
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itiipracticable,  then  to  piTscuit  the  corresix^iulence  with  a  report  to  the 
twxi  conference. 

A  project  of  a  treaty  of  compulsory  arbitration  was  signed  by  the 
delegations  of  the  Argentine  Republic,  Bolivia,  Santo  Domingo,  Sal- 
vador. Guatemala,  Mexico,  Paraguay,  Peru,  Uruguay,  and  Venezuela. 
Besides  the  protocol  and  the  project  of  treaty  above  mentioned,  a 
projei-t  of  treaty  was  adopted  covering  the  arbitration  of  pecuniary 
claims.    This  project  was  signed  by  the  delegations  of  all  the  coun- 
tri€*s  then  represented  in  the  conference,  viz:  Argentine  Republic, 
Iioli\ia«  Colombia,  Costa  Rica,  CTiile,  Dominican  Republic,  Ecuador, 
(tuateniala,  Hayti,  Honduras,  Mexico,  Nicaragua,  Paraguay,  Peru, 
Salvador,  the  United  States,  and  Uruguay.     By  this  project  the  signa- 
tories obligated  themselves  for  a  term  of  five  years  to  submit  to  arbi- 
tration, preferably  to  the  permanent  court  at  The  Hague,  all  claims 
for  pecuniary  loss  or  damage  which  might  l)e  presented  by  their 
respective  citizens,  and  which  could  not  l)e  amicably  adjusted  through 
<liplomatic  channels,  when  such  claims  were  of  sufficient  importance 
t«  warrant  the  expense  of  arbitration.     It  is  provided  that  the  treaty 
^all  tie  binding  on  the  states  ratifying  it,  from  the  date  on  which 
6v^  of  the  signatory  governments  shall  have  ratified  it. 

It  was  ratified  by  Guatemala  April  25,  1902;  by  Salvador  May  19, 
U^J;  by  Peru  ()ctol)er  29,  190^;  by  Honduras  July  6,  1904;  and  by 
the  Tnited  States  January  28,  1905.  It  was  therefore  proclaimed  by 
the  President  of  the  United  States  March  24,  1905,  as  binding  on  the 
6v^  ratifying  states  above  specifiwl. 

(5)    BUBBEQrENT    MEAflUBES. 

§  1088. 

"^  There  seems  goo<l  ground  for  the  lx»lief  that  there  has  been  a  real 

P^wth  among  the  civilizc»d  nations  of  a  stMitimoiit  which  will  per- 

■^*t  t  gradual  substitution  of  other  methods  than  the  inethcnl  of  war 

in  the  settlement  of  disputes.     It  is  not  pn»tended  that  as  yet  we  are 

^'•^r  1  position  in  which  it  will  Vh»  |K)ssiblc  wholly  to  prevent  war, 

•*  that  a  just  regard  for  national  interest  and  lionor  will  in  all  cases 

l*nnit  of  the  settlement  of  international   disputes  by  arbitration; 

l^tbv  a  mixture  of  prudence  an<l  finnness  with  wisdom  we  think  it 

**  pos^ble  to  do  away  with  much  of  the  prov(H'ation  and  excus<»  for 

^■^  ind  at  least  in  many  casc*s  to  substitute  S4)in(»  other  and  more 

'*^onil  method  for  the  setthMn<»nt  of  <lisputes.     The  Hague  <»ourt 

^'^  so  good  an  example  of  what  can  Ik»  done  in  the  dire<»tion  of 

'^A  settlement  that  it  should  l)e  encoura<riMl  in  everv  wav.     .     .     . 

**L4styear  the  Interparliamentary  Union  for  International  Arbi- 
^'•^HJii  met  at  Vienna,  six  hundred  members  of  the  different  legis- 
^^'^  of  civilized  countries  attending.     It  was  provided  that  the 
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next  meeting  Hhoulcl  be  in  1904  at  St.  Louis,  subject  to  our  Congress 
extending?  an  invitation.  Like  The  Hague  Tribunal,  this  Interparlia- 
mentary ITnion  is  one  of  the  forces  tending  towards  peace  among 
the  nations  of  the  earth,  and  it  is  entitled  to  our  support.  I  trust 
the  invitation  can  be  extended," 

President  Roosevelt,  annual  mesBsge,  Dec.  7,  1903,  For.  Rel.  1908,  xxc 

"  The  Peace  Conference  which  assembled  at  The  Hague  on  May 
18,  1809,  marke<i  an  epoch  in  the  history  of  nations.     Called  by  His 
Majesty  the  Emfx^ror  of  Russia  to  discuss  tlie  problems  of  the  main- 
tenance of  general  i>eace,  the  regulation  of  the  operations  of  war,  and 
the  lessening  of  the  burdens  which  preparedness  for  eventual  war 
entails  upon  modern  peoples,  its  labors  resulted  in  the  acceptance  by 
the  signatory  powers  of  conventions  for  the  peaceful  adjustment  of 
international    difficulties   bv    arbitration,   and    for   certain    humane 
amendments  to  the  hiws  and  customs  of  war  bv  land  and  sea.    A 
great  work  was  thus  accomplished  by  the  conference,  while  other 
phases  of  the  general  subject  were  left  to  discussion  by  another  con- 
ference- in  the  near  future,  such  as  questions  affecting  the  rights  andL 
duties  of  neutrals,  the  inviolability  of  private  property  in  naval  war — 
fare,  and  the  l)ombardment  of  jwrts.  towns,  and  villages  by  a  nava."5 
force. 

"Among  the  movements  which  prepared  the  minds  of  governments^ 
for  an  accord  in  the  dii^ection  of  assured  peace  among  men,  a  higf 
place  may  fittingly  be  given  to  that  set  on  foot  by  the  Interparli 
mentary  Union.  From  its  origin  in  the  suggestions  of  a  member 
the  British  House  of  Commons,  in  1888,  it  developed  until  its  merKr« 
>H4'ship  included  large  numbers  of  delegates  from  the  parliaments 
(he  principal  nations,  pledged  to  exert  their  influence  toward  the  co 
elusion  of  treaties  of  arbitration  betwiH?n  nations  and  toward  t 
accomplishment  of  peacje.  Its  annual  conferences  have  notably  a 
vanced  the  high  purposes  it  sought  to  realize.  Not  only  have  m 
international  treaties  of  arbitrati(m  In^en  concluded,  but,  in  the 
ference  held  in  Holland  in  1894,  the  memorable  declaration  in  fav^^>' 
of  a  {x^rmanent  court  of  arbitration  was  a  forerunner  of  the  mc^^* 
important  aehievenuuit  of  the  Peace  Conference  of  The  Hague  '^^ 
1899. 

**  The  annual  conference  of  the  Interparliamentary  Union  was  he?'^ 
this  year  at  St.  I^)uis,  in  approj)riate  connection  with  the  Worl^*  ^ 
Fair.  Its  delilxTations  were  marked  by  the  same  noble  devotion  '^ 
the  cause  of  peace  and  to  the  welfare  of  hunumity  which  had  inspir^^ 
its  formed'  meetings.  By  unanimous  vote  of  delegates,  active  or  ^**' 
tired  nieml>ers  of  the  American  Congress,  and  of  every  parliament  ^^ 
Europe  with  two  exceptions,  the  following  resolution  was  adopted: 
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"  *  Whereas,  enlightened  public  opinion  and  modern  civilization 
alike  demand  that  differences  between  nations  should  be  adjudicated 
and  settled  in  the  same  manner  as  disputes  l)etween  individuals  arc 
a<ijudicated.  namely,  by  the  arbitrament  of  courts  in  accordance  with 
recognized  principles  of  law,  this  conference  requests  the  several  gov- 
enmionts  of  the  world  to  Fend  delegates  to  an  international  confer- 
ence to  lie  held  at  a  time  and  place  to  be  agreed  upon  by  tliem  for  the 
purpose  of  considering : 

***  1.  Tlie  questions  for  the  consideration  of  which  the  conference 
at  the  Hague  expressed  a  wish  that  a  future  conference  I)e  calle<l. 

'•*'2.  The  negotiation  of  arbitration  treaties*  Ix^tween  the  nations 
repres^^nted  at  the  conference  to  l)e  convened. 

**'3.  The  advisability  of  establishing  an  international  congress  to 
coiivene  jx^riodically  for  the  discussion  of  international  questions. 

••^And  this  ccmference  respectfully  and  cordially  nHpiests  the  Presi- 
dent of  the  Fniteil  States  to  invite  all  the  nations  to  send  representa- 
tive to  su<'h  a  conference,' 

-On  the  24th  of  Septemlxn%  ultimo,  these  n»solutions  were  pn»- 

jfiHwl  to  the  President  by  a  numerous  deputation  of  the  Inter])arlia- 

UK»iitary  Tnion.    The  President  accepte<l  the  charge  offen»d  to  him, 

fueling  it  t<i  be  most  appropriate  that  the  Executive  of  the  nation 

^liich  had   welcomed  the  conference  to  its  hospitality  shouKl  give 

voi^-e  to  its  impressive  utterances  in  a  cause  which  the  American  (ipv- 

w^nient  and  people  hold  dear.     He  announcc»d  that  he  would  at  an 

^*rly  (lay  invite  the  other  nations,  parties  to  The  Hague  conventions, 

i«>  rv8ss(*nible  with  a  view  to  pushing  forward  toward  completion  the 

^ork  already   U^gim   at  The  Hague   by   considering  the  cjuestions 

^hirh  the  first  conference  had  left  unst^ttled  with  the  expn»ss  provi- 

^i<>n  that  there  should  l>e  a  second  c*onfen»iice. 

'^In  acivpting  this  trust  the  President  was  not  unmintlful  of  the 

'■♦•t.  x)  vividly  brought  home  to  all  the  world,  that  a  great  war  is 

"**^  in  progn'ss.     He  recalled  the  cinnnnstance  that  at  the  time  when, 

;        '*^  Aiipist  24,  1808,  His  Majesty  the  Eniix»ror  of  Russia  siMit  forth 

"^^  invitation  to  the  nations  to  meet   in  the  intiTcsts  of  peare  the 

j        »  nu<Hi  States  and  Spain  had  mert»ly  halted  in  their  struggh*  to  devist* 

I        ^^fnis  of  |M*ac(\     AMiile  at  the  prest»nt  moment  no  aruiistice  lM»twtHMi 

V        the  [)arti«»s  now  ccmtending  is  in  sight,  the  fact  of  an  existing  war  is 

'***»^'asin  why  the  nations  should  relax  the  etforts  they  liavt»  m)  mu- 

^**fnlly  ma<ie  hitherto  toward  the  adoption  of  rule>  of  conduct  which 

"**y  make  more  remote  the  chances  of  future  wai-s  lH»twi»en  them. 

t        In  mofi  iii^  conference  of  The  Hague  ilealt  solely  with  the  larger 

^'^ril  problems  which  confront  all  nations,  an<l  a^^nmed  no  function 

I*' "^torvention  or  suggestion  in  the  st»ttlenicnt  t>f  (he  terms  t>f  pea<*e 

°^^«»n  the  United  States  and  Spain.     It  might  Ik'  th<*  same  witli  a 
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reassembled  conference  at  the  present  time.  Its  efforts  would  natu- 
rally lie  in  the  direction  of  further  codification  of  the  universal  ideas 
of  right  and  justice  which  we  call  international  law;  its  mission 
would  be  to  give  them  future  effect. 

"  The  Pn^sident  directs  that  you  will  bring  the  foregoing  considera- 
tions to  the  attention  of  the  minister  for  foreign  affairs  of  the  Grov- 
ernment  to  which  you  are  accredited  and,  in  discreet  conference  with 
him,  ascertain  to  what  extent  that  Government  is  disposed  to  act  in 
the  matter. 

"  Should  his  excellency  invite  suggestions  as  to  the  character  of 
the  questions  to  be  brought  before  the  proposed  second  peace  con- 
ference, you  may  say  to  him  that,  at  this  time,  it  would  seem  prema- 
ture to  couple  the  tentative  invitation  thus  extended  with  a  categorical 
programme  of  subjects  of  discussion.  It  is  only  by  comparison  of 
views  that  a  general  accord  can  Iw  reached  as  to  the  matters  to  be 
considered  by  the  new  conference.  It  is  desirable  that  in  the  formu- 
lation of  a  programme  the  distinction  should  be  kept  clear  between 
the  matters  which  l)elong  to  the  province  of  international  law  and 
those  which  are  conventional  as  between  individual  governments. 
The  final  act  of  the  Hague  Conference,  dated  July  29,  1899,  kept 
this  distinction  clearly  in  sight.  Among  the  broader  general  ques- 
tions affecting  the  right  an<l  justice  of  the  relation  of  sovereign  states 
which  were  then  relegated  to  a  future  conference  were,  the  rights  and 
duties  of  neutrals,  the  inviolability  of  private  i)roi>erty  in  naval 
warfare,  and  the  Iwmbardment  of  i)orts,  towns,  and  villages  by  a 
naval  force.  The  other  matters  mentioned  in  the  final  act  take  the— 
form  of  suggestions  for  consideration  by  interested  governments. 

"The  three  points  mentioned  cover  a  lar<fe  field,  llie  first,  espe — 
cially,  touching  the  rights  and  duties  of  neutrals,  is  of  universalH 
importance.  Its  rightful  disposition  affects  the  interests  and  well — 
being  of  all  the  world.  The  neutral  is  something  more  than  a 
on-looker.  His  acts  of  omission  or  commission  may  have  a 
influence — indirect,  but  tangible — on  a  war  actually  in  progress  - 
whilst  on  the  other  hand  he  may  suffer  fi-om  the  exigencie,s  of  thcn^ 
l)elligerents.  It  is  this  pliase  of  warfare  which  deeply  concerns  th^^ 
world  at  large.  EtForts  have  been  made,  time  and  again,  to  formula 
rules  of  action  apjdicable  to  its  nion*  material  aspects,  as  in  th 
declarations  of  Paris.  As  recently  as  the  JSth  of  April  of  this  yeai 
the  Congress  of  the  United  States  adopt(Ml  a  resolution  reading  thus 

"' '  Rdsolned  hy  the  Sriuifr  (ind  IIouhv  of  /if'/n'(\sentafir€ft  of  th 
Unitf'd  Sff/fcs  of  Amcrtrn  in  Conf/rcss  axscnihlcd^  That  it  is  the 
of  the  (\)ngress  of  the   United   States  (hat    it   is  desirable,  in  th 
interest  of  uniformity  of  action  bv  the  maritime  states  of  the  worlcJ 
m  time  of  war,  that  the  President  endeavor  to  bring  about  an  under -^ 
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standing  among  tho  i>rincii)al  maritime  powers  with  a  view  of  incor- 
porating into  the  |)ennaneiit  law  of  civilised  nations  the  principle 
of  the  exemption  of  all  private  i)roperty  at  sea,  not  contraband  of 
war,  from  capture  or  destruction  by  belligerents. 
"  ^\pproved,  April  28,  1904.' 

•*  Other  matters  closely  affecting  the  rights  of  neutrals  are  the  dis- 
tinction to  l)e  made  bt^tw*een  al>soIute  and  conditional  contraband  of 
war,  and  the  inviolability  of  the  official  and  private  correspondence 
of  neutrals. 

*'As  for  the  duties  of  neutrals  toward  the  belligerent,  the  field  is 
scarcely  less  broad.  One  aspect  deserves  mention,  from  the  promi- 
nence it  has  acquired  during  recent  times,  namely,  the  treatment  due 
to  refugee  belligerent  ships  in  neutral  ports. 

**  It  may  also  l)e  desirable  to  consider  and  adopt  a  procedure  by 
which  states  nonsignatory  to  the  original  acts  of  the  Hague  Confer- 
«ice  may  liecome  adhering  parties. 

**  You  will  explain  to  his  excellency  the  minister  of  foreign  affairs 
thit  the  present  overture  for  a  second  conference  to  complete  the  post- 
poned work  of  the  first  crinference  is  not 'designed  to  supersede  other 
cills  for  the  consideration  of  si)ecial  topics,  such  as  the  proposition 
^f  the  (foveniment  of  the  Netherlands,  recently  issued,  to  ass(»mblo 
w  the  purpose  of  amending  the  provisions  of  the  existing  Hague 
^vention  with  resi)ect  to  hospital  ships.    Like  all  tentative  conven- 
^'ofis,  that  one  is  o|>en  to  change  in  the  light  of  practical  exjM^rience, 
•nd  fill.  ftj|h»st  delilx»ration  is  desirablo  to  that  end. 

**  t^inally,  you  will  state  the  President's  desire  and  hope  that  the 
und^'ing  memories  which  cling  around  The  Hague  as  the  cradle  of 
w  Ix^neficent  work  which  had  its  In^ginning  in  LSOO  may  Ik*  strength- 
eDe<l    by  holding  the  siM»ond  ihmicc  conference  in  that  historic  city." 

Mr.  Hay,  Set',  of  Stiiti*.  to  .Viii<>riniii  diplomatic  otHivrs  iic^Tt^littM  to  the 
Hiinintorles  of  the  nctn  of  Tli<»  Mtxawv  <-onf<»nMi<v  of  ISIK),  Ck-t.  21.  ll«M, 
For.  Uel.  IIXH.  10. 

**Ttie  Koal  to  net  t>eforo  im  nH;i  nation.  tlH>  };«>iil  wtiioli  Khould  Im^  set  t)ofore 
aU  mankind,  is  the  attainment  <»f  tlie  |H*a<*e  of  Justice,  of  i\w  i>eaee 
which  comes  when  ea(*h  nation  is  n<»t  merely  safetniurded  in  its  own 
rights,  hut  scrupulously  ret-o^aiizes  and  iH*rforms  its  duty  toward 
otbers.**  (President  Roosevelt,  annual  message.  lK»c.  (5,  llMM,  For. 
Rel.  1904.  XXXIX.) 

^y  the  circular  instruction  dated  Octolx»r  lil,  ll>Ok  the  n»pn*- 

^'^^^tives  of  the  I^nite<l  States  accredited  to  the  s(»veral  governments 

^^*ch  took  part  in  the  jwace  conference  lH»ld  at  The  Hague  in  1S99, 

*^  ^hich  joined  in  signing  the  acts  thereof,  were  instructed  to  bring 

^^^he  notice  of  those  governments  c<Ttain  resolutions  adopte<l  l)y  the 

|nterpirl]amentary  Uni<m  at  its  annual  conference  held  at  St.  IiOui> 

^"^  ^^tember  last,  advocating  the  ass>cinbling  of  a  siH.'ond  jH»ace  con- 


1 


100  MODES   OP   REDRESS.  [^1088. 

forence  to  continue  tlu»  work  of  the  first,  and  were  directed  to  ascer- 
tain to  what  extent  those  governments  were  disposed  to  act  in  the 
matter. 

"  The  replies  so  far  received  indicate  that  the  proposition  has  oeen 
received  with  general  favor.  No  dissent  has  found  expression.  The 
Governments  of  Austria-Hungary,  Denmark,  France,  (jermany, 
Great  Britain,  Italy,  Luxemburg,  Mexico,  the  Netherlands,  Portugal, 
Koumania,  Spain,  Sweden  and  Norway,  and  Switzerland  exhibit 
sympathy  with  the  purposes  of  the  proposal,  and  generally  accept  it 
in  principle,  with  a  reservation  in  most  cases  of  future  consideration 
of  the  date  of  the  conference  and  the  programme  of  subjects  for  dis- 
cussion. The  replies  of  Japan  and  Russia  conveyed  in  like  terms  a 
friendly  recognition  of  the  spirit  and  purposes  of  the  invitation,  but 
on  the  part  of  llussia  the  reply  was  accompanied  by  the  statement 
that  in  the  existing  condition  of  things  in  the  Far  East  it  would 
not  be  practicable  for  the  Imperial  Government,  at  this  moment, 
to  take  part  in  such  a  conference.  While  this  reply,  tending  as  it 
does  to  cause  some  postponement  of  the  proposed  second  conference, 
is  deeply  regretted,  the  weight  of  the  motive  which  induces  it  is 
recognized  by  this  Government  and,  probably,  by  others.  Japan 
made  the  reservation  only  that  no  action  should  l>e  taken  by  the  ccm- 
ferenco  relative  to  the  present  war. 

"Although  the  prosjxict  of  an  early  convocation  of  an  august  assem- 
bly of  representatives  of  the  nations  in  the  interest  of  peace  and  har- 
mony among  them  is  deferred  for  the  time  being,  it  may  be  regarded 
as  assured  so  soon  as  the  interested  powers  are  in  a  position  to  agree 
upcm  a  date  and  place  of  meeting  and  to  join  in  the  formulation  of  a^ 
general  plan  for  discussion.     The  President  is  much  gratified  at  the^ 
cordial  reception  of  his  overtures.     He  feels  that  in  eliciting  the  com — 
mon  sentiment  of  (he  various  governments  in  favor  of  the  principl^^ 
involved  and  of  the  objects  sought  to  be  attained  a  notable  step  ha^= 
been  taken  toward  eventual  success. 

"  Pending  a  definite  agreement  for  meeting  when  circumstance^s 
shall  i>ermit,  it  seems  desirable  that  a  comparison  of  views  should  b^* 
had  among  tlie  j)articipants  as  to  the  scope  and  matter  of  the  subjects* 
(()  1h»  brought  before  the  siH-ond  conference.     The  invitation  put  forti 
by  the  (lovenunent  of  the  United  States  did  not  attempt  to  do  moi 
than  indicate  the  gcMieral  topics  which  the  final  act  of  the  first  coa-^ 
ference  of  The  Hague  relegated,  as  unfinished  matters,  to  considers.^ 
tion  by  a  future  conference — advc^rting,  in  connection  with  the  in*- 
portant  subject    of  the   inviohil)ility   of   private   property   in   navi 
warfare,  to  the  like  vic^ws  exj)ress(Hl  Uy  the  Congress  of  the  Uniti 
States  in  its  resolution  adopted  Aj)ril  28,  1904,  with  the  added  suj 
gestion  that  it  may  Ih'  desirable  to  consider  and  adopt  a  procedui 
by   which   states  nonsignatory   to  the  original   acts  of  The  Hag» 
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(imferenit*  may  become  adhering  parties.     In  the  present  stale  of 
ilw   project,   this   Government    is   still  indisposed    to    formulate   a 
/>mfrnimme.     In  view  of  the  virtual  certainty  that  the  President's 
Mijr^TPstion  of  The  Hague  as  the  place  of  meeting  of  a  second  peace 
<'v»iiference  will  be  accepted  by  all  the  interested  powers,  and  in  view 
ulr^y  of  the  fact  that  an  organized  representation  of  the  signatories  of 
Iho  acts  of  1800  now  exists  at  that  capital,  this  Government  feels  that 
it    s^h-^uld  not  a.ssume  the  initiative  in  drawing  up  a  pn)gramme,  nor 
pr«»si<Ie  over  the  deliberations  of  the  signatories  in  that  regard.     It 
w^nis  to  the  President  that  the  high  task  he  undertook  in  seeking  to 
hri  Wig  aliout  an  agreement  of  the  powers  to  meet  in  a  second  peace 
conference  is  virtually  accomplished  so  far  as  it  is  appropriate  for 
hini  to  act,  and  that,  with  the  general  acceptance  of  his  invitation  in 
principle,  the  future  conduct  of  the  affair  may  fitly  follow  its  normal 
chi AnneLn.    To  this  end  it  is  suggested  that  the  f urtlier  and  necessary 
intftTchange  of  views  between  the  signatories  of  the  acts  of  1809  be 
eflTected  througti  the  international  bureau  under  the  control  of  the 
|ic»nnanent   administrative  council   of  The   Hague.     It  is  believed 
tKiat  in  this  way,  by  utilizing  the  central  representative  agency  estab- 
li?«hed  and  maintained  by  the  powers  themselves,  an'  orderly  treat- 
mc^nt  of  the  preliminary  consultations  may  be  insured  and  the  way 
left  clear  for  the  eventual  action  of  the  Government  of  the  Nether- 
lands in  calling  a  renewed  conference  to  assemble  at  The  Hague, 
should  that  course  l)e  adopted. 

^  Vou  will  bring  this  communication  to  the  knowledge^  of  the  min- 
ister for  foreign  affairs  and  invite  consideration  of  the  suggestions 
hiTvin  made.'' 

Mr.  Hay,  8eo.  of  State,  to  AmorUmn  diplomat U*  offlcH^rH  nc'cnHlltcd  to  the 
KiiniatorleB  of  the  act*  of  TIh»  Ilaffue  CoiifcnMioo  of  1S0J>,  Dec  16, 
190i,  For.  Rel.  1901,  13. 

**By  Article  XIX.  of  the  convention  for  the  pacific  settlement  of 
i^lernitional  disputes,  concluded  at  The  Hague  on  July  29,  1800,  the 
^^(nutorj-  governments  reserved  to  themst»lves  the  right  of  conchuling 
■P^ments,  with  a  view  to  referring  to  arbitration  all  (juestions  which 
^*^y  j^hill  consider  possible  to  submit  to  such  treatment. 

**rnder  this  provision  certain  agrwnients  have  already  Invn  con- 
^MihI,  notablv  that  between  Franw  and  Great  Britain. 

**The  long-standing  views  of  the  United  States  concerning  the  si»t- 
*'^'**«it  of  international  disputes  by  arbitration,  to  which  it  has  given 
pnctirtl  effect  in  numerous  instancvs,  are  t(K)  well  known  to  need 
'''^•lement.  Repeatetl  expressions  to  them  have  Ihhmi  given  lH)th  by 
****5«*xecutive  and  the  legislative  branches  of  the  (lovernnient. 

^'As  liHig  agi)  as  June  17,  1S74,  the  llonx*  t>f  KepiVM'utativrv  by 
*  unanimous  vote  gave  expression  to  its  opinion  that  *diircrcnccs 
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between  nations  should,  in  the  interest  of  humanity  and  fraternity,  be 
adjusted,  if  possible,  by  international  arbitration.'  It  was  therefore 
^Resolved,  That  the  people  of  the  United  States,  being  devoted  to 
the  policy  of  peace  with  all  mankind,  enjoying  its  blessings  and 
hoping  for  its  permanence  and  its  universal  adoption,  hereby  through 
their  Representatives  in  Congress  recommend  such  arbitration  as  a 
rational  substitute  for  war.' 

"  The  President,  in  his  last  message  to  the  Congress  of  the  United 
States,  on  December  7,  1903,  stated : 

" '  There  seems  ground  for  the  belief  that  there  has  been  a  real 
growth  among  the  civilized  nations  of  a  sentiment  which  will  permit 
a  gradual. substitution  of  other  methods  than  the  method  of  war  in 
the  settlement  of  disputes.  It  is  not  pretended  that  as  yet  we  are 
near  a  position  in  which  it  will  be  possible  wholly  to  prevent  war,  or 
that  a  just  regard  for  national  interest  and  honor  will  in  all  cases  per- 
mit of  the  settlement  of  international  disputes  by  arbitration;  but  by 
a  mixture  of  prudence  and  firmness  with  wisdom  we  think  it  is  pos- 
sible to  do  away  with  much  of  the  provocation  and  excuse  for  war, 
and  at  least  in  many  cases  to  substitute  some  other  and  more  rational 
method  for  the*  settlement  of  disputes.  The  Hague  court  offers  so 
good  an  example  of  what  can  be  done  in  the  direction  of  such  settle- 
ment that  it  should  be  encouraged  in  every  way.' 

"  Moved  by  these  views,  the  President  has  charged  me  to  instruct 
you  to  ascertain  whether  the  Government  to  which  you  are  accredited, 
which  he  has  reason  to  believe  is  equally  desirous  of  advancing  the 
principle  of  international  arbitration,  is  willing  to  conclude  with  the 
Government  of  the  United  States  an  arbitration  treaty  of  like  tenor  - 
to  the  arrangement  concluded  between  France  and  Great  Britain,  on  _ 
October  14, 1903. 

"  I  inclose  herewith  a  copy  of  both  the  English  and  French 
of  that  arrangement.     Should  the  response  to  your  inquiry  be  favor- 
able, you  will  request  the  government  to  authorize  its  minister  a1 
AVashington  to  sign  the  treaty  with  such  plenipotentiary  on  the  pai 
of  the  United  States  as  the  President  may  be  pleased  to  empower  foi 
the  purpose." 


Mr.  Hay,  Sec.  of  State,  to  Anierican  diplomatic  officers  accredited  to 
signatories  of  The  ITajjue  convention.  Oct.  liO,  1004,  For.  Uel.  1904, 

The  substance  of  tlie   inclosed  convention   between   Great   Brltnlii  ai 
France  was  embraced  in  the  first  and  second  articles,  which  read: 

"Article  I.  DlflFeren(res  which  may  arise  of  a  legal  nature,  or  relating 

the  interpretation  of  treaties  existing  l)etwtM'n  the  two  coutmetin^^ 
parties,  and  which  it  may  not  have  Imhmi  iK>ssible  to  settle  by  d\p\o — 
niacy,    shall    be    referred    \o    the    permantMit    c<nirt    of    nrbitrattoc* 
established  at  The  Hague  l)y  the  convtMition  of  the  29th  July,  189!^- 
provided,  neverthel<»ss,  that  they  do  not  affiM-t  the  vital  Interests,  tte 
indeiK'ndemv.  or  the  honour  of  the  two  contracting  states,  aud  do 
not  concern  the  interests  of  third  parties. 
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**AsricLE  II.  In  eucb  individual  case  tiie  high  contracting  parties,  k>efore 
appealing  to  the  permanent  court  of  arl)itration,  shall  conclude  a 
special  agreement  defining  <*learly  the  matter  in  dispute,  the  scope  of 
the  powers  of  the  arbitrators,  and  the  periods  to  be  fixed  for  the 
formation  of  the  arbitral  tribunal  and  the  several  stages  of  the 
procedure.**     (For.  Rel.  1004,  9.) 

Treaties  in  precisely  similar  terms  were  concluded  by  the  United  States 
with  the  following  countries:  France,  Switzerland,  Germany,  Portu- 
gal, Great  Britain,  Italy,  Spain,  Austria-Hungary,  Mexico,  Sweden 
and  Norway,  and  Jaimn. 

The  Senate  of  the  United  States,  Feb.  11,  1904,  amended  these  treaties 
by  substituting  for  the  word  "agreement,**  in  Article  II.,  the  word 
**  treaty,**  so  as  to  require,  in  every  case  of  arbitration  under  the 
general  treaty,  the  making  of  a  new  special  treaty,  by  and  with  the 
advice  and  consent  of  the  Senate.  Mr.  Hay  subsequently  announced 
that  the  President  would  not  submit  this  amendment  to  the  other 
governments. 

**  Spain  has  concluded  arbitration  treaties  with  Argentina,  Bolivia,  Colom- 
bia, Guatemala,  Mexico,  Paraguay,  Salvador,  San  Domingo,  and  Uru- 
guay.**   (London  Timen,  weelcly,  Mar.  21, 1902,  p.  181,  col.  4,  **  Spain.'*) 

For  a  general  arbitration  treaty  between  the  Argentine  Republic  and 
Uruguay,  June  8,  1809,  see  For.  Rel.  1899,  8-10. 

IL  yONAMICABLE,  SHORT  OF  WAR. 
1.  WrrBOBAWAL  or  Diplomatic  Relations. 

§  1089. 

At  their  last  session  Congress  were  informed  that  some  of  the 

'^val  officers  of  that  Empire  [Brazil]  had  advanced  and  practiced 

^POD  principles  in  relation  to  blockade  and  to  neutral  navigation 

^hich  we  could  not  sanction,  and  which  our  commanders  found  it 

'^^^■'cssary  to  resist    It  appears  that  they  have  not  been  sustained  by 

^  Government  of  Brazil  itself.     Some  of  the  vessels  captured  under 

^he  assumed  authority  of  these  erroneous  principles  have  been  re- 

'**^'^,  and  we  trust  that  our  just  exi)ectAtions  will  be  realized  that 

*^^uate  indemnity  will  l)e  made  to  all  the  citizens  of  the  Unite<l 

states  who  have  suffered  by  the  unwarranted  captures  which  the 

"^uilian  tribunals  themselves  have  pronounced  unlawful. 

*"  In  the  diplomatic  discussions  at  Rio  de  Janeiro  of  these  wrongs 
'^^^^iaed  by  citizens  of  the  United  States  and  of  others  which  setnned 
emaiuiting  immediately  from  that  Government  itself  the  charge 
^^fftiws  of  the  United  States,  under  an  impn»ssion  that  his  represen- 
^^Kms  in  behalf  of  the  rights  and  interests  of  his  countrymen  were 
^Hy  disregarded  and  u.seless,  deemed  it  his  duty,  without  waiting 
'^instructions  to  terminate  his  oflicial  functions,  (o  deiuaml  his  pass- 
P^^'^and  return  to  the  Uniteil  States.     This  niovenieiit,  dictated  bv 

• 

*AlHttcstieaI  for  the  honor  and  interest  of  his  country — motives  which 
H.  Doc.  551— vol  7 8 
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operated  exclusively  on  the  mind  of  the  offiwr  who  l^^sorted  to  it — 
has  not  been  disapproved  by  nie.  The  Brazilian  (loveminent,  how- 
ever, complained  of  it  as  a  measure  for  which  no  adequate  inten- 
tional cause  had  been  given  by  them,  and  upon  an  explicit  assurance 
through  their  charge  d'affaires  residing  here  that  a  successor  to  the 
late  representative  of  the  United  States  near  that  Government,  the 
appointment  of  whom  they  desired,  should  l)e  received  and  treated 
with  the  respect  due  to  his  character,  and  that  indemnity  should  bo 
promptly  made  for  all  injuries  inflicted  on  citizens  of  the  United 
States  or  their  property  contrary  to  the  laws  of  nations,  a  temporary 
commission  as  charge  d'affaires  to  that  country  has  been  issued, 
which  it  is  hoped  will  entirely  restore  the  ordinary  diplomatic  inter- 
course between  the  two  Governments  and  the  friendlv  relations 
between  their  respective  nations." 

PrcHident  J.  Q.  Adams,  annual  mesHiige,  Dec.  4,  1827,  Richardson's  Mes- 
sages, II.  385. 

"  This  state  of  affairs  was  brought  to  a  crisis  in  May  last  by  the  pro- 
mulgation of  a  decree  levying  a  contribution  pro  rata  upon  all  tlie 
capital  in  the  Republic  between  c*ertain  specified  amounts,  whether 
held  by  Mexicans  or  foreigners.  Mr.  Forsyth,  regarding  this  decree 
in  the  light  of  a  '  forced  loan,'  formally  protested  against  its  appli- 
cation to  his  countrymen  and  advised  them  not  to  pay  the  contribu- 
tion, but  to  suffer  it  to  be  forcibly  exacted.  Aciting  upon  this  advice, 
an  American  citizen  refused  to  pay  the  contribution,  and  his  property 
was  seized  bv  armed  men  to  satisfv  the  amount.  Not  content  with 
this,  the  Government  proceeded  still  further  and  issued  a  decree  ban- 
ishing him  from  the  country'.  Our  minister  immediately  notified 
them  that  if  this  decree  should  be  carried  into  execution  he  would 
feel  it  to  Ik?  his  duty  to  adopt '  the  most  decided  measures  that  belong 
to  the  powers  and  obligations  of  the  representative  office.'  Notwith- 
standing this  warning,  the  banishment  was  enforced,  and  Mr.  For- 
syth promptly  announced  to  the  Government  the  suspension  of  thfr^ 
political  relations  of  his  legation  with  them  until  the  pleasure  of  hi 
own  Government  should  l>e  ai^certained. 

'*  This  Government  did  not  regard  the  contribution  imposed  by  the 
decree  of  the  ir)th  May  last  to  Ik»  in  strictn(»ss  a  '  forced  loan,'  and  ae 
such  prohibited  by  the  10th  article  of  the  treaty  of  182(>  betwee 
Great  Britain  and  Mexico,  to  the  benefits  of  which  American  citizen 
are  entitled  by  treaty;  yet  the  imposition  of  the  ccmtribution  upo 
foreigners  was  considered  an  unjust  and  oppressive  measure, 
sides,  internal  factions  in  other  parts  of  the  Republic  were  at  the 
same  time  levying  similar  (»xactions  u|)on  the  property  of  our  citizens 
and  interrupting  their  connnerce.  There  had  Ix^en  an  entire  failu 
on  thc^  part  of  our  minister  to  secure  redress  for  the  wrongs  whicfc 
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Oil  r  citir^'ns  had  omliirod,  notwithstanding:  his  porsovorinp  otforts. 

.V  rid  frcmi  the  teiiiiK>r  manifested  by  the  Mexican  (Tovernnient  he  had 

r»*f  Mmtinlly  assured  us  that  no  favorable  change  could  l)e  expected 

u  SI  til  the  lTnite<l  States  should  'give  striking  evidence  of  their  will 

aiTicl  power  to  protect  their  citizens,'  and  that  'severe  chas-toning  is 

ilio  only  earthly  remedy  for  our  grievances.'    From  this  statement 

of    hds  it  would  have  l)een  worse  than  idle  to  direct  Mr.  Forsvth 

ft >  retrace  his  steps  and  resume  diplomatic  relations  with  that  Oovern- 

iii^iit,  and  it  was  therefore  deeme<l  proper  to  sanction  his  withdrawal 

of  the  legation  from  the  City  of  Mexico." 

lYeKidpiit   BiK'baiinn,  annual   inemnge,  Det*.  0,   1858,   Richardson's  Mes- 
Kafpett,  v.  513. 

A  refusal  to  accept  an  ultimatum  as  to  a  claim  for  damages  due  a 
citizpn  of  the  United  States  may  be  followed  by  a  withdrawal  of  our 
diplomatic  representative  at  the  country  by  which  the  demand  is 
refused. 

Mr.  Ca«,  See.  of  State,  to  Mr.  Dana.  Oct.  .31,  18(50,  rtS  MS.  Dom.  I^t  224. 

2.  Retobbion  or  Uetaliation. 

81090. 

"*  Retorsion  is  the  appropriate  answer  to  acts  which  it  is  within  the 
>lrict  right  of  a  .state  to  do,  as  l)eiiig  general  acts  of  state  organisa- 
t'<m,  hut  which  are  evidence  of  unfriendliness,  or  which  plac(»  the 
^ulijwtsof  a  foreign  state  under  sj^ecial  disabilities  as  compaivd  with 
o(h»*r  strangers,  and  result  in  injury  to  them.  It  consists  in  tivating 
th^'subjwts  of  the  state  giving  pn)v<K*ation  in  an  identical  or  clost^ly 
■wlopnus  manner  with  that  in  which  the  subjects  of  the  state  using 

i  Worsion  are  treated.  Thus  if  the  pro<luctions  of  a  particular  state 
^•^disxmragiHl  or  kept  out  of  a  country  by  diflferential  import  duties, 

'  "''if  il.< subje<-ts  are  put  at  a  di.sadvantage  as  compared  with  other  for- 

j         ''ilTiK^rs,  tlu»  state  affected  mav  retaliate  upon  its  neighlMU-s  bv  Iik(» 

I         ***itnd  tariffs." 

I  Hnll,  Int.  Ijiw  (."itli  «!.).  :Um.  citing  IK*  Martians,  rnnis.  $  2."il :  riiiniuion'. 

111.  f  vli. ;  Rluntsc^lili.  f  riOTi. 
[  S«H',  furtlier,  as  to  retorsion.  UIvUt.  PrincliH»s  du  I>n)lt  tit's  (Jons.  II.  1SI>. 

■  ""RHorsion  and  reprisal  lK»ar  al>out  the  same  relation  to  arbitration 

*nd  War,  as  the  p<>rsonally  abating  a  nuisance  (1<h»s  to  a  suit  for  its 

I         i^moviL    States  as  well  as  individuals  have  a  right  to  proti'ct  tlu»in- 
"**^>s  when  injustice  is  done  them  by  removing  the  <ans*»  of  tillViice; 
"•n  ihit  in  disputes  l^etween  nations  this  rigiit   i<  more  largely  ex 
'^lulthan  in  di.sput€s  l)etween  individuals,  is  to  U»  expiaiiie<l  by  the 
'"*^  thit  in  disputes  between  nations  theiv  are  not   the  niodc<  of 
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redress  by  litigation  which  exist  in  suits  lH?t\veen  individuals.  'Re- 
torsion '  and  '  reprisal '  are  often  used  eonvertibly;  though  the  differ- 
cn(!e  is  that '  retorsion '  is  retaliation  in  kind,  while  ^  reprisal '  is  seiz- 
ing or  arresting  the  gooils  or  trade  of  subjects  of  such  state  as  set-off 
for  the  injuries  received.  Under  this  head  fall  embargoes,  and  what 
are  called  pacific  blockades  (bloeifs  paeifique)^  by  the  former  of  which 
trade  is  forbidden  w^ith  the  offending  state;  by  the  latter  of  which  a 
port  belonging  to  the  offending  state  is  closed  to  foreign  trade.  These 
acts  approach  in  character  to  war,  to  which  they  generally  lead;  yet 
technically  they  are  not  war,  and  there  are  cases  where  the  remedy  has 
\)oen  applied  without  war  resulting." 
Wharton,  Com.  Am.  r^jiw,  §  2a>. 

*'  Reciprocating  to  the  subjcct.s  of  a  nation,  or  retaliating  on  them  its 
unjust  proceedings  towards  our  citizens,  is  a  political  and  not  a  legal 
nieasui'e.  It  is  for  the  consideration  of  the  Government  not  of  its 
courts.  The  degree  and  the  kind  of  retaliation  depend  entirely  on 
considerations  foreign  to  this  tribunal.  It  may  l>e  the  policy  of  the 
nation  to  avenge  its  wrongs  in  a  manner  having  no  affinity  to  the 
injury  sustained,  or  it  may  he  its  policy  to  re<'ede  from  its  full  rights, 
and  not  to  avenge  them  at  all.  It  is  not  for  its  courts  to  interfere 
with  the  proceedings  of  the  nation  and  to  thwart  its  views.  .  .  . 
If  it  be  the  will  of  the  (iovernment  to  apply  to  Spain  any  rule  respect- 
ing captures  which  Spain  is  supposed  to  apply  to  us,  the  Governmentii 
will  manifest  that  will  by  passing  an  act  for  the  purpose.  Till  suci 
an  act  be  passed,  the  court  is  bound  by  the  law  of  nations  which  is 
part  of  the  law  of  the  land." 

MarshaU,  C.  J..  The  Nereide.  0  (Yaiuh,  .388.  4*22. 

By  the  act  of  April  18,  1818,  the  ports  of  the  United  States 
closed,  after  September  80,  1818,  against  British  vessels  arriving 
a  British  colony  which,  by  the  ordinary  laws,  was  closed 
American  ves.sels. 

3  Stat.  4.'^2. 

A  British  ship.  oomiiiK  from  a  forolgn  port,  not  Rritish,  to  a  port  of  tt^* 
lTulte<l  States,  (li<l  not  lKH*onu>  lial>le  to  forfeiture  under  this  act  t^J 
toucliinf?  at  an  intorniodlato  Britisli  closed  i)ort  from  necessity,  •-  ' 
order  to  i>rocure  provisions,  and  witliout  tradiiiir  there.  (' 
Frances  and  Kllza,  8  Wlioat.  a08.)  Nor  did  the  act  prohlhit  the  coL2 
ing  of  Hritisli  vessels  from  a  Hritlsli  cIosimI  iK>rt,  through  a  forel( 
port,  not  British,  where  tiie  ronlinnily  of  the  voyage  was  actuaHy  ai"^^ 
fairly  hroken.     (Tlie  Pitt.  S  Wheat.  ;:71.) 

The  Chinese*  (iovernment  having  |)(M*sistontly  refused  to  pay  ^ 
claim  for  pei*sonal  injuries  to  a  citizen  of  the  United  States  which  ^^ 
admitted  to  Ih»  due,  the  United  States  niinister  at  China  was,  in  185 ^» 
in.structed,  at  his  discretion,  '*  to  resort  to  tlie  measure  of  withholdiiB^^ 
duties  to  the  amount  thereof.'' 
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Mr.  MaitT.  8ec.  of  State,  to  Mr.  Parkor,  Oi-t.  r»,  1855,  MS.  Iiwt.  China, 
1.  127. 

^Anticipating  that  an  attempt  may  possibly  be  made  by  the  Cana- 
dian authorities  in  the  coming  season  to  repeat  their  uuneighborly  acts 
toward  our  fishermen,  I  recommend  you  to  confer  upon  the  Exec- 
utive the  power  to  suspend,  by  proclamation,  the  operation  of  the  laws 
authorizing  the  transit  of  goods,  wares,  and  merchandise  in  bond 
•€rrof«  the  territory  of  the  United  States  to  Canada;  and  further, 
shoulil  such  an  extreme  measure  become  necessary,  to  suspend  the 
operation  of  any  laws  whereby  the  vessels  of  the  Dominion  of  Canada 
are  permitted  to  enter  the  waters  of  the  United  States." 

President  Grant,  annual  niesimfce,  Dec.  5,  1870,  For.  Hel.  1870,  11. 

3.  Display  of  Force. 

8  1091. 

**The  constant  maintenance  of  a  small  squadron  in  the  Mediter- 

rinein  is  a  necessary  substitute  for  the  humiliating  alternative  of 

paying  tribute  for  the  security  of  our  commerce  in  that  sea,  and  for  a 

precirious  peace,  at  the  mercy  of  every  capriw  of  four  Barbary  States, 

^y  whom  it  was  liable  to  Iw  violated.     An  additional  motive  for  kwp- 

'nnf  a  resp(H*tabIe  force  statione<l  there  at  this  time  is  found  in  the 

'nariiime  war  raging  Ix^tween  the  (inn^ks  and  the  Turks,  and  in  which 

tin*  neutral  navigation  of  this  Union  is  always  in  danger  of  outrage 

•n<|  depredation.     A  few  instaiurs  have  cKTurred  of  such  depreda- 

tw>ns  ii|K)n  our  ujerchant  V(»ssels  by  privatwrs  or  pirates  wearing  the 

^»i^tn  flag,  but  without  n»al  authority  from  tlie  Gr(H»k  or  any  other 

Government.     The  heroic*  struggles  of  the  (ire(»ks  lhenist>lves,  in  which 

^^^  warmest  svmpathies  as  fnH»men  and  Christians  have  lK»en  en- 

?*l?rt.  have  continueil  to  Ih»  nuiintaine<l  with  vicissitudes  of  suci'ess 

■Averse  and  favorable. 

"^^iniilar  motives  have  rendertMl  exjHHlient  the  kwping  of  a  like 
^••M*  on  the  coasts  of  Peru  an«l  Chile,  on  the  Patifir.  The  irregular 
^*^  <>*nvulsive  character  of  the  war  n|)on  tlu*  shon^s  has  Ummi  e\- 
^^i\h\  to  the  conflicts  uihmi  tlu»  oivan.  An  active  warfare  has  biH»n 
^^H  up  for  yi*ars  with  alternate  succt'ss,  though  gi»nerally  to  the  ad- 
^•niajj^.  of  the  Ameri<'an  patriots.  Hut  their  naval  forces  have  not 
*'^»yslx'eA  umler  the  contn)!  of  their  own  (Jovcnunents.  BhH-ka<h»s, 
"'^JUMifiable  u|)on  any  acknowledgtMl  principles  of  internatioiuil  law. 
n»ve  |)e|.fi  proclaime<I  by  oflicH»i-s  in  <*onunand,  and  though  disavowed 
*y  tht'  Mipri'Mie  authorities,  the  protection  of  oiir  own  conunen'e 
I  "K^insi  them  has  Iuhmi  nuide  «*ans4»  of  coni))laint  ami  erron<»ons  ini|)n- 
.  *^i%s  ajpiinst  some  of  the  most  gjillant  ofli<er>  of  onr  Navy,  dnu 
P*^nt^  equally  groundless  have  been  made  by  the  connnanders  of 
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tlie  Spanish  royal  forces  in  those  seas ;  but  the  most  effective  prot» 
tion  to  our  coninierce  has  been  the  flag  and  the  firmness  of  our  o^ 
commanding  officers.  The  cessation  of  the  war  by  the  complete  t^  i 
umph  of  the  patriot  cause  has  removed,  it  is  hoped,  all  cause  of  (E:^  j 
sension  with  one  party  and  all  vestige  of  force  of  the  other.  But  :^t  ^ 
unsettled  coast  of  many  degrees  of  latitude  forming  a  part  of  ^  o?/ 
own  tcrritorj'  and  a  flourishing  conmierce  and  fishery  extending^^^  (^ 
the  islands  of  the  Pacific  and  to  China  still  require  that  the  prot^m-^. 
ing  power  of  the  Union  should  l>e  displayed  under  its  flag  as  "^gs&relj 
upon  the  ocean  as  upon  the  land." 

Prosident  J.  Q.  Adams,  nnnuul  meMHiige,  I>e(\  6,  1825,  Hicliardflim's  ^Bfcii- 
sng(»s.  II.  308. 

When,  in  1852,  the  Japanese  authorities  refused  to  protect  citizens 
of  the  Uniteil  States  visiting  or  cast  ashore  in  Japan,  it  was  held 
proper  (there  IxMug  then  no  treaty  protection)  to  display  at  Japan  i 
an  imposing  naval  force,  and  to  inform  the  Japanese  Croverniiient 
that  the  Government  of  the  United  States  will  insist  upon  the  protec- 
tion and  hospitality  asked  for  being  given. 

Mr.  Conrad,  Act.  See.  of  State,  to  Mr.  Kennedy,  Nov.  5,  1852,  MS.  Notc>»» 
Si)ec'inl  Misnions. 

Several  citizens  of  the  United  States,  having  been  massacred   ^^ 
Jaffa,  in  January,  1858,  and  the  Turkish  CJovernment  having  tak^^ 
no  efficient  measures  to  bring  the  assassins  to  justice,  the  Secreta 
of  State  requested  the  Secretary  of  the  Na\'y  *'  that  orders  may 
given  to  the  commanding  officer  of  our  stjuadron  in  the  Mediterr^*' 
nean  ro  put  himself  in  communication  with  the  minister  of  the  Unit^^ 
States  at  Constantinople,  and  after  receiving  from  him  such  infonn^^' 
tion  as  he  may  require,  to  repair  to  Jaffa  and  to  take  such  measur^^*^ 
as  may  be  in  his  power  to  induce  the  Turkish  authorities  to  infli^^_ 
upon  the  criminals  referred  to  the  punislunent  which  they  so  richL 
deserve.'' 


Mr.  Cass,  Sec.  of  State,  to  Mr.  Toiic-ey,  Se<*.  of  Navy,  Aug.  10,  1858,  40  M 
IVoiu.  Let.  111. 

AVriting  to   ilr.   Beach,   American   consul-general   at   Guayaqui^^^^' 
Mav  1,  188."),  with  reference  to  the  case  of  Julio  R.  Santos,  a  nat^^^ 
uralized  citizen  of  the  Ignited  States  of  Ecuadorean  origin,  who  wa^ 
imprisoned   in   Ecuador  on   account   of   aHeged   participation  in 
political  uprising,  Mr.  Rayard  said  :  "  Tliis  instruction  w^ill  be  hand 
to  vou  l>v  Commander*  Mahan,  of  the*  U.  S.  S.  Warhusett^  who  revisit 
the  waters  of  Ecuador  bv  direction  of  the  Secretarv  of  the  Xa 
for  that  purj)ose.     Commander  Mahan  will  be  instru<*ted  to  remair 
within  reach  pending  the  prompt  disposal  of  Mr.  Santos's  case,  and 
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in  the  probable  event  of  his  release,  he  will  be  afforded  an  oppor- 
tunity to  return  to  the  United  States  on  the  Warhusett^  by  way  of 
Panama,  should  he  .so  desire/'  Writing  on  June  17,  1885,  on  tlie 
«nio  subject,  Mr.  Bayard  said :  ^^  You  will  understand  that  the  mis- 
>ion  of  the  WachiMeti  is  olie  of  i^eaco  and  good  will,  to  the  end  of 
ucerting  the  moral  influence  of  our  flag  toward  a  discreet  and 
mutually  honorable  solution,  and  in  the  event  of  Mr.  Santos  being 
releaned,  to  affonl  him  the  means  of  returning  to  the  country  of 
his  alk>giance  and  doniicil.  Tlie  purpose  of  her  presence  is  not  to  be 
(ieeme<l  minatory;  and  resort  to  force  is  not  competently  within  the 
scope  of  her  commander's  agency.  If  all  form  of  redress,  thus  tem- 
perately but  earnestly  solicited,  be  unhappily  denied,  it  is  the  con- 
stitutional prerogative  of  Congress  to  decide  and  declare  what  further 
action  shall  be  taken/' 

Mr.  Bayard.  8ec.  of  8tate.  to  Mr.  Beacb.  No.  »0.  May  1,  1885,  For.  Rel. 
18»Ml.  251.  25a;  Kanie  to  Hame,  No.  42,  June  17,  1885.  id.  2G2,  2Ga 

"  It  is  always  expectetl  that  the  agents  of  this  Department  abroad 
will  exercise  extreme  caution  in  summoning  national  war  vessels  to 
their  aid  at  critii*al  junctures,  especially  if  there  be  no  practical  pur- 
p<*>e  to  Ih?  suliserved  by  their  presence." 

Mr.  Bayiird.  Sw.  of  State,  to  Mr.  Nelll,  <luirff(i.  No.  !♦»,  Nov.  U\,  1887, 
MS.  liiHt.  Peru.  XVII.  .')03. 

Thiri  liiHtnM'tion  reluteil  to  n  correflpondonoe  l»etw(*eti  tho  lefciition  and 
an  Amerlc-nn  naval  offloer,  whi<'li  rewultetl  in  two  r.  H.  men-of-war 
("ondujc  to  Lima,  fiendinff  tlie  <*onKlderatloii  l>y  tlu*  IVruvian  Couf^reHH 
of  lefrlHlatfon  whU*b  wan  HUiHxwed  to  tend  to  the  cx)ntiM*ation  of  tlM^ 
I»ro|M*rt3'  of  cltlzenK  of  the  rnito«l  Stat(M4. 

S^-e.  alM>.  Mr.  Hnyard.  S*^-.  of  State,  to  S^h'.  of  Navy,  July  2,  1888,  100 
MS.  f>oni.  fiet.  4a 

4.  Tbe  of  FoacE. 

(1)    WITH    HrfMIAl.   Al'THORITT. 
§  101>L>. 

In  li^.'i.'^  the  (lovernment  of  the  United  States  s<»iit  out  a  naval 
^^"**1  <'alhMi  the  UW/r  Wttrh  to  survey  the  trilnitaries  of  the  Ri<)  <le 
*  "lata  and  report  on  the  comniereial  (MHulition  of  the  <'onntrii»>^ 
"'f^»*rinp  on  its  waters.  Permission  was  ol>taine<l  from  the  Ar^»n- 
"^anj  Brazilian  (lovernments  to  explore  such  of  the  waters  as  wm' 
*'*»iiii  their  jiirisdietion,  an<l  the  surveys  of  the  Plate,  the  Paraguay. 
'iHl  thp  Parana  had  lM»en  in  pn)^n»ss  alMnit  a  year  and  a  half  when. 
^  Januarv  31,  18r>.'>,  Lieut.  T.  J.  Pa«re,  wlio  was  in  command  of  tlie 
**I*dition  and  w^p  was  about  to  as<M»n(l  the  river  Sala<lo.  sent  l/ieut. 
"lUitm  X.  Jeffers  with  the   Water  Witi  h  to  asei»nd  the  Parana  as 
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far  as  her  draft  would  allow.  Lieutenant  Jeffers  left  Corrientes  on 
the  1st  of  February,  and  had  i)rocet?ded  only  a  few  miles  above  the 
point  where  the  Parana  forms  the  common  boundary  between  Para- 
guay and  the  Argentine  province  of  Corrientes  when  he  was  hailed 
and  afterwards  fired  into  by  the  Paraguayan  fort  of  Itapiru.  The 
firing  of  two  blank  cartridges  by  the  fort  was  followed  by  a  shot 
which  carried  away  the  wheel  of  the  Water  Witch^  cut  the  ropes, 
and  mortally  wounded  the  helmsman.  The  Wat^r  Witch  returned 
the  fire,  and  the  action  continued  for  some  minutes.  It  was  admitted 
that  the  Paraguayan  (iovermnent  had  forbidden  foreign  men-of-war 
to  enter  the  waters  within  its  jurisdiction,  but  it  was  claimed  on  the 
part  of  the  Wate7*  Witrh  that,  at  the  point  in  the  Parana  where  she 
was  fired  on,  the  channel  on  the  Paraguayan  side  of  the  river  was  the 
main  and  only  navigable  channel;  that,  as  the  river  at  that  point 
formed  a  common  boundary  between  the  Argentine  Confederation  and 
Paraguay,  the  navigation  of  the  channel  belonged  equally  to  botli 
countries;  and  that  the  Water  Witch  therefore  had  a  right  to  navigate 
it  under  the  license  from  the  Argentine  Government,  without  regard  to 
the  Paraguayan  prohibition.  The  other  matter  was  that  of  the  claim 
of  the  United  States  and  Paraguay  Navigation  Company,  which, 
although  it  had  not  been  presi^nted  by  the  (Jovernment  of  the  United 
States  to  that  of  Paraguay,  had,  it  seems,  been  pressed  upon  the 
latter  (iovernment  by  Edward  A.  Hopkins,  a  citizen  of  the  United 
States,  with  whom  the  claim  originated,  and  had  been  adduced  by 
the  Paraguayan  (ioveriuuent  as  an  obstacle  to  the  exchange  of  the 
ratifications  of  a  treaty  of  amity  and  commerce  which  was  concluded 
on  March  4,  1853,  with  a  representative  of  the  United  States.  In  hi^ 
annual  message  to  Congress  of  December  8,  1857,  President  Buchanan^ 
referred  to  the  case  of  the  Water  Wttrh^  and  also  to  the  injuries  which^ 
citizens  of  the  United  States  were  alleged  to  have  suffered  by 
seizure  of  their  property  and  otiierwise  in  Paraguay,  and  stated  tha 
a  demand  for  redress  would  be  made  in  a  firm  but  conciliatory  spiril 
He  also  recommended  that  the  Executive  be  authorized  to  use  "oth< 
means  in  the  event  of  a  refusal."'  By  the  joint  resolution  of  June  ^ 
1858,  he  was  authorized  to  use  such  measures  and  such  for(*e  as  mij 
be  necA?ssarv  and  advisable  in  the  event  of  a  refusal  of  the  Pai 


guayan  (TOV(»rnment  to  grant  ivdress  ''  in  connection  with  the  attac^="^ 
on  the  U.  S.  S.  Watar  Witc/u  and  with  other  matters  referred  •^ 
in  the  annual  message."  By  the  act  of  June  12,  1858,  the  sum 
$10,000  was  appropriated  for  tlie  expenses  of  a  conmiissioner  to  Pai 
guay  in  execution  of  the  joint  resolution.  On  September  9,  1858,  ML 
James  B.  Bowlin,  of  Missouri,  was  appointed  sjXicial  commissioner 
Paraguay.  In  his  annual  message  of  December  6,  1858,  Preside^^^ 
Buchanan  announced  to  Congress  that  ifr.  Bowlin  had  proceeded 
Paraguay,  and  that,  in  view  of  the  contingency  that  his  efforts 


J  100*2.1  USE    OF    FORCE.  Ill 

(ibtain  just  satisfaction  wight  l)o  unsuccessful,  the  Secretary  of  the 
Xavy  had  fitted  out  and  dispatched  a  naval  force  to  rendezvous  near 
Buenos  Ayres. 

Tlie  frigate  Sabine^  under  Commodore  Shubrick,  to  whom  the  com- 
mand of  the  ex|)edition  was  entrusted,  left  New  York  with  Mr.  Bow- 
lin  on  OctolxT  17,  1858,  and  arrived  in  the  river  Plate  on  the  18th  of 
iXH.-endxT,  finding  mo':t  of  the  vess(ds  comprising  the  exix^dition 
ttlreadv  there.  (>n  the  .SOth  of  the  same  month  Mr.  Bowlin  and  Com- 
modore  Shubrick  left  Montevideo  with  the  steamei's /^/Z^o/i  and  Water 
Witch,  and  on  Januarv  25, 1859,  arrived  at  Ascuncion.  On  Februarv 
10  Mr.  Bowlin  took  leave  of  the  President  of  Paraguay,  and  a  week 
later  set  out  for  the  United  States.  In  his  annual  message  to  Con- 
gresK  of  IXn.'ember  11),  1859,  Pi-esident  Buchanan  announced  that  "  all 
tiur  difficulties''  with  Paraguay  had  be<»n  "satisfactorily  adjusted.*' 
At  the  same  time  he  stated  that  the  entire  cost  of  the  expedition  had 
been  defrayed  out  of  the  ordinary  appropriations  for  the  naval  serv- 
ice, except  the  sum  of  $289,000  applied  to  the  purchase  of  seven  steam- 
«*rs,  which  were  lx?lieved  to  be  worth  more  than  their  cost,  and  which 
were  then  actively  employed  in  the  naval  service,  and  that  the  appear- 
ance of  so  large  a  force  in  the  distant  waters  of  the  Plate  and  the 
admirable  conduct  of  the  officers  and  men  employed  in  it  had  had  "  a 
liappy  effect  in  favor  of  our  country  throughout  all  that  remote  por- 
tion of  the  world.''  In  the  case  of  the  Water  Witch  Mr.  Bowlin 
«>l)taine<l  *'  ample  apologies "  and  the  payment  of  $10,000  for  the 
family  of  the  seaman  who  was  killed  at  the  wheel.  He  also  con- 
**lu«led,  on  February  4,  1859,  a  treaty  of  amity  and  commerce,  which 
iiicluikHl  a  stipulation  for  the  free  navigation  of  the  river  Paraguay, 
''or  the  settlement  of  the  claims  of  the  United  States  and  Paraguay 
Navigation  Company  he  sigiUMl  a  treaty  c)f  arbitration.  The  commis- 
J^ion  organized  under  this  treaty  decided  that  the  claims  of  the  com- 
P*^y  were  unfounded. 

Moore,  Int.  Arbitrations,  II.  HS.").  cbnp  32;   annual  nioAsiifict^M  of  TrosUlont 
Baoluiiuin.  Dw.  S,  1857,  and  IKh*.  11>,  1S.">1);   CiirtN.  LIfo  of  lUichanan. 
!  II.  2::ri;   BiiohananV  Dofontv,  •J.l^;.  2»K). 

Calvo  »ev(»rt»Iy  crlti('lz*»s   x\w  fonrs*»  of  tlii»  <;*)vonnnent   of  the   Tnitinl 
'  StatOM  In  tlM*st»  niattors.     His  a(*(i>iint  is  not  ontiroly  a<-<'nratt».     He 

[  nayK  that  the  rnlt<*<l  States  H]HMit  in  \\w  preparation  of  tlio  4'X|HHlition 

-a  Kuni  of  about  :ttk00iMKK>  frant-s."  an<l  tbis  for  tlu'  pnr|H>8o  "of 

TOpitortln^  tbe  unjust  <*hiinis  inadc  l>y  Mr.  lloplvins  to  tin*  anionnt  i^f 

ll.OCJO.nwK"     lit*  overlooks   in   tbis  particnlar  assert  ion   tlie  fast*  of 

the  Water  Witch,  \vbi<*b  lie  had  just  narrate<l.     It  is  a  fart,  bowever, 

that  tlie  riniui  wbicb  ori);inat<Nl  witli   Iloplviiis  was  bei<l  to  W  \\\\- 

foaiidetl.  and  It  is  a  siinrnlar  rircnnistant-o  that,  altliou};!!  tla*  rlaini 

had  hcH>n  presstMl  by  Hopkins  liiinself.  it  liad  not  a«-tn:illy  tM*«'n  pn*- 

;  iMite«l  by  tlie  rnit<'<t  Stnt(*s  to  tb<*  rarairuayan  tiovrrnnicnt  prior  to 

I  tbeiHHMliiiK  out  of  the  ex|pi*<lition.     Mr.  Kiclinrd  Fitxpatrit-k.  wlio  was 

:  neat  uss  a  »|iiH:kil  omunlsMioner  to  i*ara^iay  in  Is'h;.  was  dirinted  "  at 
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31  i>n)iK»r  tiiiio  and  In  a  proiwr  manner  "  to  uiako  known  to  the  rnr»-  -^^ii* 
j^aiayan  (ic)V(»rnnieiit  that  its  prrKtHHlinj^  with  rognrd  to  the  United  ^  At 
States  ami  Tarajaiay  Navipition  Onnpany  apix^ared  to  l)e  unjust  a:  ^m:^ 
oppressive*  and  to  liave  Ikhmi  i>nMlii('tlve  of  loss  to  the  company;  b*"*-^    ^ 
before  adverting  to  tlu»  subject,  he  was  to  endeavor  to  secure  tM^  ^  ^ 

exchanjxe  of  tlie  ratifications  of  the  trt»aty  of  amity  ami  itjminer-rw' -=ji^ 
concludi»ii  cm  Marcli  4,  18o.*J.     He  did  not  succeed  in  attaining  t'  :*-     ^.  "*** 
object,  and  withdn^w  nientioninji;  tlie  subjet't  of  tlie  claim,     (l^al^  ^^y^.  * 
Droit  International,  5th  e<l.,  HI.  124-127:  Moon».  Int.  ArbitraticL:^.  o   ''' 
II.  1480-14112.) 


In  1871  throe  American  steamships,  the  Ilcro^  XntriaJtj  and  ^^9^/^ 
Fernando^  tlie  propi^rty  of  the  Venezuela  Steam  TransiK>rtation  Ce^fly. 
pany,  a  New  York  corporation,  were  taken  posjsession  of  in  the  wa^e/v 
of  Venezuela  and  employed  in  war  and  otherwise  by  parties  whicA 
were  contending  for  the  control  of  th<»  (ioveriiment.     One  of  the  sh//js 
was  afterwards  vohintarily  reh»as<Hl,  while  the  remaining  two  wore 
delivered  over  to  the  connuander  of  the  IT.  S.  S.  Shawmut^  who  had- 
lMH»n  sent  out  to  obtain  their  restoration.     TIiq  United  States  subse'- 
(juently  presented  a  claim  for  damages,  the  adjustment  of  which  wa?^ 
for  various  caust^s  long  delayed.     In  June,  1800,  Congi^ess  adopted  ^ 
joint  resolution  authorizing  the  President  to  take  such  measures  as 
in  his  judgment  might  lx»  necessary  promptly  to  obtain  from  th( 
Venezuelan  Government  an  indemnity.     After  the  passage  of  thifi^» 
resolution  the*  claim  was  brought  to  an  arbitration,  which  results 
in  an  award  in  favor  of  the  United  States  for  $150,000. 

M<H)re,  Int.  Arliitrations.  II.  ir»J),*J. 

(2)     WITHOIT    SCKCIAL    AUTHORITY. 

§   1008. 

The  U.  S.  sloop  of  war  T>alc^  Captain  Pearson,  visited  the  islan 
of  Johanna  in  August,  IS.*)!,  and  under  threat  of  liombarding  t 
town  obtained  $1,000  as  a  measuiv  of  redress  for  the  unlawful  i 
])risonment  and  detention  of  Captain  Movers,  of  the  American  wha^' 
ing  brig  Marltu  of  Nantucket. 

Mr.    Kvcrctt.   S«m-.   of   Stale,   to  i'ai>tain   Movers.   Dec.   17,   18r>2.  41  \t  ^* 
Doin.  Lot.  l.")0. 

As  omlosin;c  a  «l«*si>atrli  of  tlic  T'nitc<l  States  <onsiil  at  'I'ahiti.  of  Man'li  •  •^ 
lS."iS.  wliicli  siij:m»sto4l  that  a  siiiaU  v«»ssol  of  war  1m»  siMit  to  tlie  Soc-it***^ 
Islands  oiico  a  year  for  tlic  protoctloii  of  tho  American  wlialiii^  fli»**'" 
sc<'  Mr.  Cass.  So<-.  of  State,  to  Mr.  Touccy.  Sec.  of  Na^-y,  July  28,  ISTf^*- 
•It)  MS.  Dom.  L«-t.  <»S. 

In  l.^r)'2  n  contrnver>v  brok**  out  l)etween  the  authorities  of  (}reV' 
town,  or  San  Juan  del  Norte,  and  the  Accessory  Transit  Company,  a^ 
organization  c«)mi)osed  of  citizi*ns  of  the  United  States,  who  held   ** 
charter  from  Nicaragua,  as  to  the  cKx-upation  by  the  company  of  ^ 
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j>i^-<^-  c»f  land  on  the  north  aide  of  the  harbor,  known  as  Pnnta  Arenas, 
over  wliieh  jurisdiction  was  claimed  by  the  municipality.     Greytown 
was  regarded  by  the  United  States  as  being  within  the  limit^s  of  Nica- 
ragua.    It  was  understood  to  claim  indei)endcnce  under  a  charter 
from  the  Mosquito  king;  but  the  United  States  never  recognized  the 
Mosquito  king  nor  the  independence  of  the  town,  though  American 
naval  officers  were  instructed  to  respect  the  police  regulations  of  any 
de  facto  authorities  there,  and  not  to  molest  such  authorities  unless 
they  should  attempt  to  disturb  the  rights  of  American  citizens.     On 
Febniary  8,  1853,  the  city  council  passed  a  resolution  notifying  the 
vomimny  to  remove  its  entire  establishment  within  a  certain  number 
(»f  days,  as  the  land  was  said  to  be  needed  for  public  uses.    The  build- 
ings wen»  not  removed,  and  they  were  subsequently  demolished  by  the 
<jreytown  authorities.    In  consequence  of  the  dispute  as  to  jurisdic- 
tion over  Punta  Arenas  the  difficulties  between  the  municipality  and 
the  Accessory  Transit  Company  continued.     Early  in  May,  1853, 
fome  men,  who  were  then  or  had  previously  been  employed  by  the 
company,  ran  off  with  some  of  its  property  in  a  boat  to  Greytown. 
Tliev  were  pursue<l  by  employees  of  the  company,  who,  while  attempt- 
in|r  to  arn»st  the  fugitives,  were  compelled  by  the  municipal  police  to 
de»«ist,  and  one  of  them  was  afterwanls  arrested  at  Punia  Arenas  on 
iht»  charge  of  assault  and  battery,  but  he  was  subsequently  discharge<l 
on   iNHid.     Disputes  also  existed  as  to  the  payment  of  dues  and  |)ort 
charges  by  the  company's  steamers.     In  May,  1854,  an  attempt  was 
inadel)y  the  (ireytown  authorities  to  arrest  at  Punta  Arenas  a  captain 
of  Olio  of  the  company's  steamers,  who  was  charged  with  having  mur- 
A^T^l  a  native  boatman.     Mr.  Borland,  American  minister  to  Central 
\nitTii*a.  who  happene<I  to  be  on  l)oard  the  steamer,  assisted  the  cap- 
^'^in  ill  resisting  arrest.     Mr.  Borland's  action  pnxluctKl  great  exoito- 
"^iit,  tnd  later  in  the  day,  while  he  was  on  a  visit  to  the  American 
"*»^**ul  at  (in*ytown,  an  attempt  was  made  to  arrt»st  him.     A  crowd  of 
I^'rsoiis  went  to  the  consul's  houst*  for  that  purpose*.     The  mayor, 
.         however.  hastene<I  to  assure  Mr.  Borland  that  tlie  proceedings  had 
;         wii  taken  without  his  ortler  or  authorit v :  l>ut  while  the  conversation 
J        ''^■^  pr»ing  on  some  one  from  the  ci"owd  thi*ew  a  broken  bottle  at  Mr. 
I        ijorlaml.  slightly  wounding  him  in  the  face.     The  |H»rson  who  thn^w 
j        *he missile  was  not  recognizt»d.     S<K)n  afterwards  the  (Towd  (lis|H»rMMl. 
i        *J*  Juiu?,  1S.">H.  Captain  Hollins,  of  the  U.  S.  S.  Cijan*,  was  stMit  to 
1        ^"^ytown  to  obtain  re<ln»ss  for  the  danmin^s  sutTeivd  bv  the  A<a»ssorv 
'firisit  Company  and  an  apology  for  the  in<lignities  to  Mr.  Borlaiid. 
■"^  instnictions  of  Mr.  Dobbin,  Si^Telarv  of  the  Xavv.  to  (^iptain 
''^llinsbore  date  June  10,  1854.     They  refer  to  the  two  incidents  «)f 
^"*>tetling  of  the  company's  property  and  the  intlignity  to  Mr.  Bor 
"**<'.  and  declared  it  to  l)e  dt*sirable  that  the  |)eoph*  of  (ireytown 
''Hhould  be  taught  that  the  United  v^tates  will  not  vulcrate  llierH;  out- 
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rages,  and  thai,  they  have  the  power  and  the  determination  to  check 
them.     It  is,  however,  very  much  to  be  hoped  that  you  can  effect  the 
purposes  of  your  visit  without  a  resort  to  violence  and  destruction  of 
property  and  loss  of  life.     The  presence  of  your  vessel  will,  no  doubt, 
work  much  good.    The  Department  reposes  much  in  your  prudence 
and  good  sense."    When  Captain  Hollins  arrived  at  Grejrtown  he 
found  that  the  American  consul  had  already  demanded,  on  behalf  of 
the  United  States,  an  indemnity  for  the  Accessory  Transit  Company. 
On  July  12,  1854,  Captain  Hollins,  at  nine  o'clock  in  the  morning, 
issued  a  proclamation  announcing  that,  if  the  demands  for  satisfaction 
presented  by  the  consul  were  not  forthwith  complied  with,  he  would, 
at  nine  o'clock  on  the  following  morning,  bombard  the  town.    The 
demands  embraced  the  immediate  payment  of  $24,000  as  an  indemnity 
for  injuries  to  the  Accessory  Transit  Coippany  and  for  outrages  per- 
petrated on  the  persons  of  American  citizens,  and  an  apology  for 
the  indignity  to  Mr.  Borland,  together  with  satisfactory  assurances 
of  future  good  behavior.     These  demands  were  not  complied  with,  and 
at  daylight  on  the  morning  of  the  13th  of  July  Captain  Hollins  sent 
a  steamer  to  the  town  to  take  away  such  persons  as  desired  to  go.    At 
nine  o'clock  the  batteries  of  the  Cyanc  were  opened  on  the  town  with 
shot  and  shell  for  three-quarters  of  an  hour.     After  an  intermission 
of  the  same  length  they  were  opened  again  for  half  an  hour,  and  this 
was  followed  by  an  intermission  of  three  hours,  after  which  the  firing 
was  renewed  for  twenty  minutes,  and  then  the  bombardment  ceased. 
The  object  of  the  several  intervals  in  the  bombardment  was  to  afford  airm 
opportunity  to  the  people  of  the  town  to  treat  and  arrange  matten^k^ 
No  advantage  was  taken  of  it,  and  at  four  o'clock  in  the  afternoon  ^ 
force  was  sent  ashore  to  complete  the  destruction  of  the  town  by  fir^:s 
No  lives  were  lost.     ''The  execution/'  said  Captain  Hollins,  in  h^k^i 
report  of  the  incident,  ''done  by  our  shot  and  shell  amounted  to  tl"».€ 
almost  total  destruction  of  the  buildings;  but  it  was  thought  be^r^t 
to  make  the  punishment  of  such  a  character  as  to  inculcate  a 
never  to  be  forgotten  by  those  who  have  for  so  long  a  time  set  at 
a  nee  all  warnings,  and  satisfy  the  whole  world  that  the  United  Stat< 
have  the  power  and  determination  to  enforce  that  reparation  arB.d 
respect  due  to  them  as  a  Government  in  whatever  quarter  the  out 
mav  Ix^  committed.'' 

4(»  Br.  &  For.  Stiito  Tapers,  850.  S()<;-S72,  875.  877.  878  et  seq ;  47  id.  101. 
ia38:  S.  Ex.  Dot-.  0,  :J5  (\>iig.  1  soss. 

"  I  could  not  doubt  that  the  case  (lemandcnl  the  interposition  of  tlB.^ 
Government.     Justice  n^juired  that   reparation  should  be  made  f^^ 
so  many  and  such  gross  wrongs,  and  tliat  a  course  of  insolence  a^^ 
plunder,  tending  directly  to  the  inst^urity  of  the  lives  of  numero*^^ 
travelers  and  of  the  rich  treasure  belonging  to  our  citizens  passix^ 
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over  this  transit  way,  should  Iw  peremptorily  arrested.  Wliatever  it 
might  lie  in  other  respects,  the  community  in  question,  in  power  to  do 
mischief,  was  not  despicable.  It  was  well  provided  with  ordnance, 
small  arms,  and  ammunition,  and  might  easily  seize  on  the  unarmed 
Umts,  freighted  with  millions  of  property,  which  passed  almost 
daily  within  its  reach.  It  did  not  profess  to  belong  to  any  regular 
government,  and  had,  in  fact,  no  recognized  dependence  on  or  con- 
nection with  anyone  to  which  the  United  States  or  their  injured  citi- 
zens niiglit  apply  for  redress  or  which  could  be  held  responsible  in 
any  way  for  the  outrages  committed.  Not  standing  before  the  world 
in  the  attitude  of  an  organized  political  society,  being  neither  com- 
|>etent  to  exercise  the  rights  nor  to  discharge  the  obligations  of  a  gov- 
ernment, it  was,  in  fact,  a  marauding  establishment  too  dangerous  to 
lie  flisregarded  and  too  guilty  to  pass  unpunished,  and  yet  incapable 
<»f  lnMug  treated  in  any  other  way  than  as  a  piratical  resort  of  out- 
laws or  a  (*amp  of  savagi*s  depredating  on  emigrant  trains  or  caravans 
and  tlie  fnmtier  settlements  of  civilized  states.     .     .     . 

'•\Mien  the  Cymie  was  ordered  to  Central  America,  it  was  con- 
fidently hoped  and  expected  that  no  occasion  would  arise  for  'a  resort 
to  violenci*  and  destruction  of  proi)erty  and  loss  of  life.'  Instruc- 
tMHw  to  that  effect  wert»  given  to  her  commander;  and  no  extreme 
Hi  would  have  l^een  re^juisite  had  not  the  i)eople  themselves,  by  their 
atnordinary  conduct  in  the  affair,  frustrated  all  the  possible  mild 
nif^suns  for  o!)taining  satisfaction.  A  withdrawal  from  the  place, 
th«»  «l)ject  of  his  visit  entirely  ilefeatiMl,  wouhl  under  the  circum- 
^ttnces  in  which  the  commander  of  the  Cyane  found  hims(»lf  have 
'"^n  tlisilute  almndonment  of  all  claim  of  our  citiz<Mis  for  indemni- 
hrttion  ami  submissive  ac<iui<»sc<»nce  in  national  indignity.  It  would 
l»av<*  <»m^mp,i^]  in  these  lawli»ss  men  a  spirit  <f  insolence  and  rapine 
"*^*^  dangerous  to  the  lives  and  projXTty  of  our  citizens  at  Punta 
-Vrenas,  ami  probably  enilx>ldeiuMl  them  \o  grasp  at  the  treasures  and 
_  ^'^luable  merchamlise  continually  passing  over  the  Ni<*aragua  route. 
I  1^  *^rtainly  would  have  l)een  most  satisfactory  to  me  if  the  obje<*ts 
"'  \\w  ( ijtuu^K  missicni  could  have  Ixvn  con^^umnialed  without  any 
**^  <»f  public'  foH'e,  but  the  arrogant  contuuKuy  of  the  offenders  ivn- 
•l^rwl  it  iiii|M>S!sible  to  avoid  the  alternative  either  to  bivak  up  their 
'*^«l»li>luuent  or  to  leave  them  impre^-^nl  with  the  i<lea  that  they 
""0it  pprM»ven»  with  impunity  in  a  caiver  of  insolenci*  and  plunder. 
I  ** This  transaction  has  U'tMi  the  sul)je<*t  <»f  complaint  on  the  part  of 

"^^^  foreign  jHiwers,  and  has  Ihhmi  characterized  with  more  of  harsh- 
^*^  than  of  justice.     If  <'omparisons  were  to  Ih»  instituted,  it  would 
i       ^<H  l*  difficult  to  prt»s4Mit  n^jx^attnl  in>tance>  in  the  hist«)rv  of  states 
*'«inliii^  ill  the  very  front  of  nitMlern  civilization  where  conununities 
■        *'  It^^  offending  and  nioiv  «lefens4dess  than  (ireytown  have  Ihhmi 
-'      ''*»*s'liiied  with  much  greater  severity,  and  where  nut  cities  only  have 
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been  laid  in  ruins,  but  human  life  has  been  recklessly  sacrificed  a: 
the  blood  of  the  innocent  made  profusely  to  mingle  with  that  of  t 
guilty." 

I*resident  Pierce,  annual  message,  Dec.  4,  1854,  Richardson's  Messages, 
282. 

In  June,  18G3,  the  Pemhroke^  a  small  American  steamer,  lad 
\vith  merchandise  from  Yokohama  to  Nagasaki,  in  attempting 
pass  through  the  Straits  of  Shimonoseki  was  fired  upon  by  the  she 
batteries  and  by  an  armed  brig  bc>longing  to  the  Prince  of  Naga 
She  was  not  struck,  but  she  abandoned  her  voyage  and  retraced  h 
way  to  Nagasaki.  The  American  minister  demanded  redress  for  t 
insult  to  the  American  flag,  and  by  his  direction  Commander  McDc 
gall,  of  the  U.  S.  S.  Wyoming^  proceeded  in  July  to  retaliate  upon  t 
hostile  daimio.  He  found  at  Shimonoseki  thnie  vessels  belonging 
the  Prince,  lying  at  anchor  near  the  shore.  He  attacked  them,  ar 
after  a  sharp  conflict  with  them  and  the  shore  batteries,  sank  a  bi 
and  blew  up  a  steamer,  by  wliich  action  some  forty  persons  were  sa 
to  have  l)een  killed.  The  loss  of  the  Wyominr/  was  five  killed  and  .« 
wounded.  A  French  steamer  and  a  Dutch  corvette  had  also  be 
fired  upon  at  the  straits  by  the  hostile  daimio.  The  American  minist 
presented  to  the  Japanese  Government  a  claim  on  account  of  t 
Pembroke'  for  $10,000  for  loss  of  time  and  freight  and  the  abando 
ment  of  her  voyage.     The  claim  was  promptly  paid. 

Mr.  Sewartl,  Se<\  of  State,  to  Mr.  Pruyn,  niin.  to  Japan,  No.  .TO,  Oct 
1863,  Dip.  C'or.  IS^k?,  II.  1060,  acknowledging  the  receipt  of  !i 
Pruyir.s  despntclies  Nos.  48  and  49,  July  24.  and  No.  50,  July  I 
J 863.  printed  in  the  same  volume.  By  the  act  of  February  22,  18J 
the  ScK^rctary  of  the  Treasury  was  directed  to  distribute  a  certa 
sum  among  the  officers  and  crew  of  the  Wywnhii/,  **  for  extraordinai 
valuabl«».  and  specially  meritorious  and  i)erllou8  .serv'ic?es  In  t 
destruction  of  hostile  vessels  in  the  Straits  of  Shimonoseki,"  Ji 
16.  18r»3.      (22  Stat.  421.) 

As  to  the  Monitor  claim,  and  the  refusal  of  the  United  StateH  further 
press  it,  see  For.  Rel.  1888.  II.  1668,  1069. 

As  to  the  opening  of  the  Straits  of  Shimonoseki,  Japau,  by  the  all' 
fleets,  in  18(U,  see  supra,  §  849. 

In  September,  18()4,  the  treaty  powers  made  a  hostile  demonsti 
tion  a^iinst  the  Prince  of  Nagato,  destroyed  the  batteries  of  Chos 
commanding:  the  Straits  of  Shimonoseki,  and  compelled  an  uncoiH 
tional  surrender.  The  Tycoon  was  then  required  to  express  1 
disapproval  of  the  course  of  his  adversary,  the  rebellious  Prince 
Nagato,  and  to  provide  for  the  payment  of  the  exi)enses  of  the  expe< 
tion,  or  else  to  o]>en  more  of  his  ports  to  commerce.  According 
a  treaty  was  concluded  ()ctol>cr  ti*2,  1804,  by  ropres(»ntatives  of  t 
United  States,  (ilreat  Britain,  France,  and  the  Netherlands  on  t 
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fuio     part,  and  a  representative  of  the  Tycoon  on  the  other,  under 

\vhi«*li  the  Japanese  Government  promised  to  pay  the  four  |K)wers 

#:^,OCMMKH),  •*  to  include  all  claims  of  whatever  nature  for  past  aggrea- 

r»i«>n*i  on  the  part  of  Nagato,  whether  indemnities,  ransom  for  Shimo- 

n<><4»ki,  or  expenses  entailed  by  the  operations  of  the  allied  squadrons,'' 

or  fli^  to  o|)en  Shimonoseki  or  some  other  eligible  port  in  the  Island 

S*»5i.      The  indemnity  was  paid  and  duly  divided  among  the  four 

po^-ers.     By  an  act  of  Congress  approved  February  22,  1883,  the 

l*rf>iident  was  directed  to  return  the  United  States'  share  to  the  Gov- 

eriiiii(»nt  of  Japan,  after  deducting  a  certain  amount  for  the  officers 

ami  crew  of  the  U.  S.  S.  Wyamhuj  and  of  the  steamer  Takiang  for 

^^Tvices  in  destroying  hostile  vessels  in  the  Straits  of  Shimonoseki, 

tht*   former  on  the  18th  of  July,  1863,  and  the  latter  in  September, 

lHt;4.     x1j|.  nioney  was  duly  returneil  with  the  specified  deduction. 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Cowie,  April  1.3,  1888,  For.  Uel.  1888,  II. 
inno.  1070-1071. 

When  the  injury  involves  also  an  insult  to  the  flag  of  the  United 
States,  the  demand  for  satisfaction  must  be  imperative,  and  the 
I  iiitetl  States  naval  force  at  Japan  may  not  only  be  used  to  protect 
llio  U'gation  and  any  of  the  citizens  of  the  United  State>>  there  resi- 
dtnit,  but  the  Tycoon  is  to  be  informed  that  "  the  United  States  will, 
B>  tlwy  sliall  find  occasion,  send  additional  forces  to  maintain  the 
f<»re^iiig  demands.'" 

Mr.  Seni-anl.  Se<'.  of  State,  to  Mr.  Pruyn.  Sept  1.  18G3.  MS.  Iiint.  JapHii, 

I.  ior». 

S«H\  al.*w>.  Kiiiiie  to  Raine.  No.  45,  July  10,  18<W,  Dip.  Cor.  18<r^,  II.  lOrW). 

The  Ilmjtian  Republic^  an  American  steamer,  sailed  from  New 
\         lork.  Octolier  4,  1H88,  with  cargo  and  mails  for  various  i>orts,  iiiclud- 
I         iiip  <vrtain  ports  in  Hayti.     On  the  21st  of  Octoln^r,  while  going  out 
*''  tin*  Bay  of  St.  Marc,  she  was  taken  possession  of  by  the  Ilaytian 
'"■n-of-war  DesHaUiwH  on  a  charge  of  breach  of  bl(K'kade.     She  was 
taken  to  Port  au  Prince,  where  she  was  condenuied  by  a   s|XH*ial 
I>n2i»  tribunal.     The  United  States  objected   to  the  seizure  of  the 
\vss«»l,  as  well  as  to  the  prcK'e<»dings  !)y  which  she  was  con<le!nne(l, 
■"*!  on  the  ground  that  her  condenniation  was  impro|H»r  asked  for 
w  roloast*  and  for  damages  for  the  injuries  snffenHl  !)y  her  owners, 
^'^  ^ell  as  by  the  captain,  officers,  and  crew.     Admiral   Luce  was 
^nt  with  the  Oalena  and  Yautir  to  Port  au  Prince  to  take  the  vess4>l 
m  case  the  Ilaytian  Government  should  refuse*  to  give  h(»r  up.     He 
•""ivod  at  that  port  on  the  ^Oth  of  IViiMnU^r,  ISSS,  mul  at   oiict* 
*Wrpsvsed  a  communication  to  the  American  mini>ter,  requesting  him 
^^  f^present  to  the  Havtian  authorities  the  necessitv  of  the  innne- 
***«te  withdrtwil  of  the  guard  from  the  Ilaytian  Republu,  in  onler 
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to  avoid  (ho  possibility  of  a  collision  between  the  guard  and  the 
officer  whom  he  should  shortly  send  to  her.  The  admiral  stated  that 
he  should  take  the  steamer  to  the  anchorage  in  the  outer  harbor 
before  sunset.  The  Haytian  Government,  on  being  advised  of  the 
situation  of  tilings,  surrendered  the  steamer,  and  an  indemnity  was 
subsequently  paid  for  her  arrest  and  detention. 

See  S.  Ex.  EkK*.  69,  50  Cong.  2  sesfi.  and  particularly  pfx  171,  198,  241, 
et  seq.:   For.  Rel.  1889,  491-494,  497,  503-511. 

Perhaps  the  most  remarkable  case  in  which  force  was  used  without 
Congressional  authority  was  that  of  the  march  to  Peking,  in  1900, 
for  the  purpose  of  aiding  in  the  deliverance  of  the  beleaguered 
legations. 

See  supra,  China,  §§  808-810. 

(3)    GAIN  OF  PREFERENCE  IN  PAYMENT. 

§    1094. 

It  having  been  agreed  in  the  protocols  signed  at  Washington  on 
May  7,  1903,  between  Germany,  Great  Britain,  and  Italy,  on  the  one 
hand,  and  Venezuela,  on  the  other,  that  the  question  whether  the 
three  first-named  powers,  which  had  united  in  a  hostile  blockade  of 
Venezuelan  ports,  w^ere  entitled  to  the  preferential  payment  of  their 
claims  against  Venezuela  over  nonblockading  powers  having  similair 
claims,  should  be  referred  to  The  Hague  Tribunal,  and  the  nonblock.- 
ading   powers   having   assented    to   the   reference,   a   tribunal   wa.^ 
specially  constituted  from  the  meml)ers  of  the  Permanent  Court  cz^l 
Arbitration,  consisting  of  Mr.  N.  V.  Mouravieff,  Russian  minister  cz»i 
justice;  Mr.  L.  Lamniasch,  member  of  the  Austrian  House  of  Peemr-^ 
and  Mr.  F.  de  Martens,  })ermanent  member  of  the  council  of  the  Rua-S 
sian  ministry  of  foreign  affairs.     The  arbitrators  found  that  t'^m 
(Tovernment  of  Venezuela  had,  in  the  i)rotocols  of  February  13,  1903 
recognized  "'  in  principle  the  justice  of  the  claims"  presented  by  tli< 
IJovernments  of  Germany,  (ireat  Britain,  and  Italy,  while  in  the  px"0- 
tocols  l)etween  Venezuela  and  the  nonblockading  powers  the  just-i^'^ 
of  the  claims  of  th(»  latter  was  not  so  recognized;  that,  until  the  e^^^ 
of  January,  li>08,  the  Venezuelan  (iovernnient  did  not  protest  agaixi^^^ 
the  pretension  of  tlie  l)l()cka(ling  j)()wers  to  obtain  spe<;ial  guarant*?*^^ 
for  the  settlement  of  their  claims,  and  tlirough  all  the  diploma**^ 
negotiations  made  a  fornial  distinction  l)etween  "the  allied  powers 
and  *' the  neutral  or  i)acific  powers;*'  that  the  neutral  powers  \rb^ 
claimed  Ix^fore  the  tribunal  eciuality  in  the  distribution  of  the  custon'*'' 
receipts  pledged  for  the  payment  of  foreign  (claims  did  not  prot^^ 
against  the  pretension  of  the  blockading  powers  to  a  preferenti*^ 
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frpatment.  either  nt  the  moment  when  the  war  against  Venezuela 
«vave<l  <ir  immediately  after  the  signature  of  the  protocols  of  Fehru- 
iiry  \l\.  ISKKi;  that,  ail  through  the  negotiations  which  resulted  in  the 
>ipiatun*  of  the  protm'ols  of  February  I'J,  IIHK^,  the  British  and  (Jer- 
niun  (lovemments  ct)nstantly  insisted  on  obtaining  guarantees  for  **  a 
>uflicient  and  punctual  discharge''  of  Venezuela's  obligations  to  them ; 
that  Venezuela  accepted  this  reservation  without  protest,  and  engagiul 
with  resiKH't  to  the  allie<l  jKiwers  alone  to  offer  si)ecial  ginirantees  for 
the  acoonipli.<^hment  of  her  engagi*ments,  and  that  the  blockading 
piwcrs  were  consequently  entitled  to  prefert>ntial  trt*atment  for  the 
I>aynient  of  their  claims  out  of  the  customs  revenues  in  question. 

For.  Rel.  1904.  .W5. 

Tlie  Hrl>itratorK,  in  the  couroe  of  their  deoision.  declared  tbnt  they  were 
**  not  called  u|>on  to  decide  whether  the  tbrci*  blockadiiiK  powers 
had  exbaiuited  all  imoiflc  methodH  in  their  dispute  witli  Venezuela 
in  ortler  to  prevent  the  employment  of  fon*(> ;  "  hut  adverted  to  the 
fttc-t  **  tlmt  Hin<-e  1901  the  (loveniment  of  Ven(*%uela  cut(^)rit*ally 
n*fuMMl  to  Huhniit  itH  <liHpute  with  Uermnny  and  (treat  Britain  to 
nrbltratlon.  which  wnH  proiMW4Hl  several  times,  and  esiiecially  by  tlie 
note  of  tlie  Uemian  (joveniment  of  July  1(^  1901.**  (For.  Uel.  liHH, 
rrf>7. ) 

For  tlie  flnnl  refmrt  of  the  lion.  \V.  L.  PenHeld,  aiccnt  and  of  ciiunM'l  for 
Veiiesu«*la  uiid  the  rnite<l  Stat(*M  before  the  tribunal.  h(h*  F<»r.  Uel. 
19m.  TiOS). 

Am  to  th«*  eluini  of  France  to  equal  treatment  in  the  settlement  <»f  tlM> 
eirilnis  aKuinRt  Venezuela,  as  opin)S4hI  to  the  pref«*nMitial  I'laim  of 
tlie  bkK*kudin«(  iiowers.  s<v  For.  Uel.  IINKI,  4UK 

•'i.  Ukhkisa^. 

(1)    NATl'UK  «»K  TIIK  RKMKDV. 

55  1005. 

**Arconling  to  Molloy  (Pr  Jurr  J/arUlmo^  b.  i.  ch.  li.  s.  15),  '  per- 
^^^  mnnlennK  s|N)ile<K  or  otherwise*  danniiKed  in  hostiU»  nninncr  in  tiic 
^'Tntories  or  places  U'longing  to  that  king  to  whom  letters  of  nHjuest 
*^  Ksue<l  forth :  it  no  satisfaction  1h»  ivturned,  letter>  of  reprisal  niav 
iAiie  forth:  and  the  parties  |>etitionei's  are  not  in  such  ca>4»s  com- 
l**N  to  n»si)rt  to  the  onbnary  prostvutions,  but  the  prince  of  thai 
<^«imrj*  against  whom  the  sjune  aiv  awarded,  must  ivpair  the  dam- 
•^  <Hit  of  his  or  that  estate  who  committed  the  injuries:  and  if 
^"■t  pm\-es  deficient,  it  must  then  fall  as  a  aunmon  debt  on  his 
^Wn*:'  and  of  such  reprisals  Molloy  then  pnxtHMls  to  give  many 
^'^ncesout  of  the  maritime  annals  of  this  countrv." 

Mr  r.  Aniitey,  Iloai«e  of  (*ommons.  June  2ri.  ISTiO.  llaui^anl.  Pari  I)«»batt»s, 
exit.  MR,  371. 

IL  Doc.  551— %'ol  7 9 
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The  law  of  nations  dm^s  not  allow  reprisals,  except  in  cases  of  vio- 
lent injuries  directed  and  supported  by  the  state,  and  the  denial  of 
justice  by  all  the  tribunals  and  the  prince. 

Kaiulolpli,  At.  (;en.,  17l«.  1  Op.  'SO, 

" '  Reprisals,'  says  Vatt^l,  '  are  used  l)etween  nation  and  nation  in 
order  to  do  themselves  justice  when  they  can  not  otherwise  obtain  it. 
If  a  nation  has  taken  possession  of  what  belongs  to  another;  if  it 
refusers  to  pay  a  debt  or  repair  an  injury,  or  to  make  a  just  satisfac- 
tion, the  latter  may  siMze  w4iat  belongs  to  the  former,  and  apply  it  to 
its  own  advantage,  till  it  obtains  full  payment  for  what  is  due,  together 
with  interest  and  damages;  or  keep  it  as  a  pledge  till  the  offending 
nation  has  made  ample  satisfaction.     The  elFects  thus  seized  are  pre- 
.served,  while  there  is  any  hope  of  obtaining  satisfaction  or  justice. 
As  soon  as  that  hope  disappears  they  are  confiscated,  and  then  the 
reprisals  an*  accomplished.     If  the  two  nations,  uj3on  this  ground  of 
(j[uarrel,  <;ome  to  an  open  rupture,  satisfaction  is  considered  as  refused 
from  the  moment  that  the  war  is  declared,  or  hostilities  coninienced; 
and  then,  also,  the  effects  seized  may  l)e  confiscated.'    These  remarks 
are  more  particularly  applicable  to  (jeiwral  ivprisals,  although,  even 
then,    setjuestration    sometimes    innnediately    follows    the    seizure. 
Where  such  extreme  measures  are  resorted  to  it  is  not  easv  to  dis- 
tinguish  between  them  and  actual  hostilities.     But  in  special  repri- 
sals, made  for  the  indenuiification  of  injuries  uix)n  individuals,  and 
limited  to  particular  i)laces  and   things,  innnediate  confiscation  is 
more  frequently  resortcnl  to.     Thus,  Cromwell   having  made  a  de- 
mand on  Cardinal  Mazarin,  during  the  minority  of  Ixniis  XIV.  fcur 
indemnity  to  a  Quaker,  whose  vessel  had  been  illegally  seized  aa<fl 
confiscated  on  the  coast  of  Franco,  and  receiving  no  ivply  within  tl'^^ 
three  days  specified  in  the  denumd,  dis])atched  two  ships-of-war  "tc 
make  j)rize  of  French  vessels  in  tlie  channel.     The  vessels  wert*  seiz^<l 
and  sold,  the  Quaker  paid  out  of  the  proceeds  the  value  of  his  lo£=5S. 
and  the  French  ambassador  apj)rised   that   the  residue  was  at  h».i2= 
service.     This  substantial  act  of  justice  caused  neither  iH?clamati^^^ 
nor  w-ar.'' 

Ilanock,  Int.  Law   ( Hakors  fd.),  I.  A?A,  oitin;:.  Vnttol,  Droit  dt^s  Ge«i»- 
liv.  li.  chnp.  xviii.  55  WVl. 

"  Neutral  nations  in  time  of  war  have  now  no  right,  when  they  »^^ 
injured,  to  exact  coiui)ensation  from  tlie  countrymen  of  the  a 
sors,  though  the  Barbary  States  were  said  by  Lord  Stowell  to  do 
'  under  a  law  of  nations  now  peculiar  to  themselves.'     Neither  in  i\t^^ 
of  |)eace  are   nations  entitled    to  have   recourse*   to   reprisals,   un*** 
reparation  for  the  injury  sustained   has  been  formally  asked  aU^ 
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(leniiHK  both  of  the  proper  tribunal,  and  of  the  government,  in  re 
minime  dubia.^ 

1  Phillimore,  Int  I^iw  (.'M  cd.)*  4:v-44,  citing  BynkerRlioek,  OlNBervntlonoH 
JuriM  lioiuaui.  <*.  II.,  vol.  ii. ;  The  Mariu,  1  C.  Itob.  373;  The  Walsing- 
liau  Packet.  I<L  Ki;  The  SnliK?.  Edwards'  Adm.  412;  The  Kinder 
Kinder.  2  C.  Uol».  8a 

**  Tlie  British,  in  case  of  war,  seize  every  vessel  in  their  ports  be- 
longing to  the  enemy.     With  this  single  excH»ption,  the  relic  of  an  age 
of  barbarism  and  piracy,  and  which  makes  part  of  the  King's  droits 
of  a«lmiraltv,  I  am  not  aware  that  any  civilized  nation  does  at  this 
time,  even  in  case  of  war,  seize  the  profxi^rty  of  private  individuals 
which  in  time  of  peaa*  had  lK»en  trusted  to  the  hospitality  and  good 
faith  of  the  countrv.     I  am  wrtain  that  the  United  States  never  were 
guilty  of  such  an  act  as  a  nati(m,  neither  in  1708,  when  the  British 
wen»  plundering  without  notice  our  West  India  trade,  and  when  an 
unsuccessful  m«)tion  to  that  effect  was  made,  never  to  1x5  again  re- 
|)eated,  nor  in  1708,  at  the  time  of  the  greatest  excitement  and  quasi- 
war  against  France,  nor  when  war  was  declared  against  England,  in 
\^\±    Since  the  motion  of  1703,  which,  if  brought  to  the  test,  would 
litvp  lKH»n  indignantly  rejected,  during  the  various  jK^rioils  when  our 
tnde  was  exposed  to  the  depredations  of  one  or  both  the  Ix^lligerents, 
tmongst  all  the  deviii»s  and  exjxnlients  pro|X)S(»d  in  order  to  avoid 
Mr.  never  was  the  ini(|uitous  projjosal  of  seizing  property  ccmfided  to 
the  |)n>te(*tion  of  our  laws  again  suggested.     And  I  trust  tliat,  whilst 
?<)nmch  is  said  of  what  is  due  to  the  honor  of  the  nation  (how  appli- 
<*al>|p  to  the  pr(*s<»nt  state  of  things  is  another  question),  such  truly 
•lishonorable  act  is  not  in  contemplation. 

^'The  pre(*eding  obs<»rvation  is  strictly  correct  with  resjH»ct  to  seiz- 
^^^^  in  time  of  jx^acv,  aiul  is  intended  to  show  tlic  gross  impropriety  of 
supposing  that  such  seizures  an»  a  jMMice  measure.  I  admit  that  they 
"•v<*  sometimes  taken  place  in  time  of  war.  Such  was  the  stHpiestra- 
|i«n  hv  several  of  the  States  of  the  British  debts  during  the  war  of 
in<i<*|x.|,(|^ii,^,^  Kussia  also  susjH»n(l<»d  the  payment  of  the  interest  oii 
■  "*n  formerlv  contracted  in  Holland  whilst  she  was  at  war  with 
"^^Ht^e,  of  which  Holland  had  Un'ome  a  province.  Yet  thest*  are  not 
''^■laplps  for  imitation.  The  s«»izure  without  violence  of  pro|H»rty 
"<*lonping  to  the  offending  (Toverinnent  and  not  to  individuals  would, 
*  "link.  Ik*  legitimate  in  S4)me  cases. 

.  **  "ith  resiKH't  to  letters  of  marque  and  reprisal,  if  we  were  to 
J^^^W  of  the  act  on  the  immutable  principh»s  of  justice  and  in  con- 
^'^ity  with  those*  which  regulate  the  conduct  of  nations  by  land, 
l''''Vate  war  of  every  description  must  be  disallowe<l  altogether.  But 
^^  »n*  niniiH'lled,  in  this  as  in  numy  other  instanres,  to  recur  to  the 
P^ctice  of  nations,  to  their  actual  practice  at  this  time,  and  not  to 


122  MODES   OF   REDRESS.  [§1095. 

what  it  was  in  Grotius's  time,  or  even  in  that  of  Vattel,  who  has,  by 
the  by,  often  copied  the  first  writer  witliout  attending  to  changes 
which  had  since  taken  place,  and  asserted  doctrines  which  in  practice 
were  already  obsolete.  The  change  in  this  case  has  been  produced 
by  the  progress  of  civilization,  and  may  in  fact  be*  considered  as  an 
amelioration. 

"  It  is  undeniable  that  at  present  general  letters  of  marque  and 
reprisal  iire  war  to  all  intents  and  purposes;  that  they  are  never 
granted  but  in  consequence  of  an  existing  war,  or  as  a  way  of  making 
w^ar  without  a  formal  declaration.  Both  the  Seven  Years'  War  and 
that  of  1778  l>etween  France  and  England  commenced  in  that  way, 
and  were  long  so  contimied  In^fore  war  was  actually  dw^lared. 

*'  It  is  equally  true  that  special  letters  of  reprisal  granted  to  injured 
individuals  and  authorizing  them  to  capture  at  sea  an  equivalent  for 
their  losses  from  subjects  of  the  olTending  country,  have  fallen  into 
entire  disuse.  Some  cases  may  have  escaped  my  notice.  I  recollect 
no  one  instance  (in  time  of  peace)  since  Cromwell.  In  short,  the 
present  practice  or  law  of  nations  admits  private  war  by  sea  (priva- 
twring)  in  time  of  war,  never  in  time  of  peace,  any  more  by  sea  than 
by  land." 

Mr.  GaUatIn  to  Mr.  Everett  Jan.  5,  18.35,  2  Onllntin's  Writin^cs,  476, 
referrliiK  to  President  Jackson's  proposal  of  reprisals  against  France. 
It  is  to  Ih»  ol>serve(l,  witli  regard  to  the  opening  senteniv  of  tlie 
foregoing  extract,  tliat  Great  Britain  on  the  outbrealv  of  the  Crimean 
war  abandoneil  the  practice  of  embargoing  ships  of  the  enemy  and 
ailowed  Russian  sliips  to  d(»imrt  from  British  ports  within  a  certain 
term  after  tlie  outbrealv  of  war. 

"The  general  iM>sition  assumed  by  tlie  President,  and  apparently  sustained 
l)y  Judge  Waiyne  and  others,  is.  that  whenever  a  nation  has  a  claim 
clearly  foundinl  in  justic<\  as  that  in  question  undoubtedly  is,  and 
justice  Is  deniiHl.  resort  must  ultimately  be  had  to  war  for  redress  of 
the  injury  sustalntxl.     This,  as  an  al)stract  proiwsition.  is  wholly  un- 
t<'nable,  sui)iH>rtetl  neither  by  the  practice  of  nations  nor  by  comuion 
sense.     The  denial  of  justice  gives  to  tin*  offending  nation  the  rli?ht 
of  resorting  to  arms,  and  such  a  war  is  just  so  far  as  relates  to   the 
offending  i>arty.     lUit  to  assert  tliat  a  nation  must  In  such  a  ch**©* 
without  attending  either  to  the  magnitude  or  nature  of  the  injury' 
and  without  regard  eltbcM*  to  Its  own  inmuHllate  interest  or  to  politic'*' 
considerations  of  a  higher  order  affecting  i»erhai)s  its  foreign   «o^ 
domestic  concerns,  inflict  ui>cn  lts«.»lf  the  calamities  of  war,  under  the 
penalty    of    incurring   disgni<e,    is   a    doctrine   whieh,    if   geneniHy 
adopted,  would  Iceep  the  world  in  iKTi>etinil  warfare,  and  sink  tb<* 
civilized  nations  of  Christendom  to  a  level  with  the  savage  trlbrt  ^' 
our  forests."     (Mr.  (;allatin  to  Mr.  Everett,  Jan.  18^5.  2  Gallatin'* 
Writings,  VM.) 

There  is  no  example  in  tin*  history  of  the  Fnited  States  of  tb^ 
granting  of  authority  for  >j)e('ijil  reprisals,  for  the  pnrixxsc  of  enabling 
an  individual  to  redres^js  liib  own  grievance.     In  the  Aves  Islands  ca9^ 
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all  application  was  made  in  1857  hv  Henry  S.  Sanford,  in  belnilf  of 
Pliilu  S.  Shelton  and  Sampson  &  Tuppan,  for  a  fefffv  de  requite^ 
authorizing  them  to  take  forcible  measures  to  indemnify  themselves, 
Imt  no  action  on  the  application  appears  to  have  Ixkmi  taken. 

Mr.  Sauford  tu  Mr.  Catw,  Aug.  10,  \f^u,  8.  Kx.  I>oo.  10,  :^i  Tong.  2  ness. 

242. 
Tbe  niiiHcation  wnH  aooompnnied  with  nu  interefttiiiK  brief.     See,  also, 

S.  Kx.  IKm*.  10.  :{IS  foiig.  2  MeHM.  MWu 

**  Tlie  making  a  reprisal  on  a  nation  is  a  very  serious  thing.  Re- 
monstrance and  refusal  of  satisfaction  ought  to  precede;  and  when 
reprisal  follows,  it  is  considennl  an  act  of  war,  and  never  failed  to 
pHMlucv  it  in  the  ca.se  of  a  nation  able  to  make  war;  basides,  if  the 
casi»  wen»  inifMirtant  and  rijx*  for  that  .step,  Congress  must  l)e  called 
u[Km  to  take  it:  the  right  of  reprisal  being  expressly  lo<lg«»d  with 
them  by  the  (Vmstitution,  and  not  with  the  ExtHJutive.'' 

opinion  of  Mr.  J*»fferHon,  Set*,  of  State.  May  10,  170.'l.  7  Jeffernon'H  Works, 

IC2S. 
An  tu  pn>iMiHO<l  repriHals  on  the  then  Spanish  |M>HHeHaionFi  of  the  Floridaii, 

!«H»  Mr.  Jefffrson,  l*reHklent,  to  the  Swretary  of  Stiite,  Aug.  IG,  18U7, 

Ti  Jefff  fmou'h  WorkM.  1<>4. 

To  a  formal  declaration  of  war  may  l>e  i)referred  ^''general  letters 
"f  mark  and  reprisal,  bei*ause,  on  a  repeal  of  their  edicts  by  the 
iielliperent,  a  revocation  of  the  letters  of  nnirk  n»stores  jH?ace  without 
ilM*<lelav,  <lifliculties,  and  c(»n»monies  of  a  tn»atv.'' 

I'rwidiMit  Jefferson  tt»  Mr.  Llnc«iln.  Nov.  \X  1S0S,  Ti  JefferHon's  Works,  :W7. 

By  the  treaty  of  July  4,  1831,  negotiated  by  Mr.  Rives  at  Paris, 
l''nunv  agriH'il  to  pay  the  rnittnl  States  25 ,()()(),( KM)  francs  in  six 
>»"m«l  installment.s,  with  interest,  in  sc»ttlement  of  spoliation  claims. 
*!***  rut ilicat ions  were  e.xchangiMl  at  Washington  February  2,  1832; 
"JiJ  under  an  act  of  Congn»ss  of  July  13,  1S3J,  a  commission  was 
•PP<>inted  to  adjudicate  claims  upon  the  fuiul.  This  commis.sicm 
»*nti»rw|  u|Mm  its  labors  in  August,  1S32.  The  treaty,  however,  en- 
'"^utentl  opposition  in  France,  and  the  (lovernment  hesitatiHl  to 
"wUiiit  it  to  the  Parliament  in  order  that  the  lUM-essary  appropriation 
'^^'Jflit  U»  made.  When,  therefore,  the  Hi-st  installment  fell  due  it  was 
^^^  |Mii(l.  The  Secn»tary  of  the  Tn»asury  negotiated  through  the 
l^nkof  the  I'nitetl  States  a  draft  on  the  French  minister  of  linancv, 
''^'t,  a.s  (|^.|^»  was  no  appropriation  to  nuH»t  it,  it  was  allowtnl  to  go 
^**  protest.  The  Due  de  Hn)glie,  then  minister  of  foreign  affairs, 
^^pUine^l  of  this  action  <m  the  part  of  the  Fnited  States,  and  urgt'd 
^"■t  under  the  French  constituticmal  system  the  Knancial  (•lau>es  of 
"^convention  c(»uld  not  lx»  carrie<l  into  effect  without  the  c<H)|K'ra- 
iMiof  the  legislative  branch  of  the  (lovcnunent.     Tlie  L'nited  States 
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l(»()k  llio  ground  llmt  the  convent  ion,  having  been  constitutionally 
eonehided  and  ratified,  was  obligatory  on  every  department  of  the 
two  (loverinnents.  In  April,  18:W,  the  French  (government  presented 
to  the  ChainlKT  of  IX^puties  a  bill  to  carry  the  convention  into  effect. 
In  April,  lSvJ4,  this  bill,  when  press(»d  to  a  vote,  failed  of  passage 
by  ei^ht  votes.  The  (}overnnu»nt  promised  to  resubmit  the  bill  to 
the  chamU^rs  at  the  session  beginning  in  the  following  December; 
and  Kdward  Livingston,  who  was  then  minister  of  the  United  States 
in  Paris,  in  reporting  the  French  (lovernment's  determination,  said 
that  it  had  been  intimated  to  him  that  favorable  action  by  the 
chambei's  would  be  promoted  by  a  display  of  "  energy  "  in  the  Presi- 
dent's niessage  to  Congress.  This  hint  was  not  lost  upon  President 
Jackson,  who,  in  his  annual  message  of  December,  1834,  after  ex- 
pressing the  opinion  that  commercial  retaliation  would  be  ineffective, 
declaivd  it  to  Ik»  his  ccmviction  that  the  United  States  ought  to  insist 
upon  the  prompt  execution  of  the  treaty,  and,  in  case  it  should  be 
refusinl  or  longi'r  delayed,  to  take  redress  into  its  own  hands  and 
piHKved  to  nuike  reprisals.  "  The  laws  of  nations,"  said  President 
Jackson,  '*  provide  a  ivmedy  feu*  such  occasions.  It  is  a  well-settled 
prin(*iple  of  the  international  code  that  where  one  nation  owes  another 
a  liquidateil  debt,  which  it  refuses  or  neglects  to  pay,  the  aggrieved 
party  may  si»ize  on  the  pi-operty  belonging  to  the  other,  its  citizens 
or  subjects,  sufficient  to  pay  the  debt,  without  giving  just  cause  of 
war.  This  ivmedy  has  Ihhmi  n^peatedly  ri^sorted  to,  and  recently  by 
France  herself  towards  Portugal,  under  circumstanct*s  less  unques- 
tionable/' 

The  Senate,  acting  upon  the  view  st»t  forth  by  Mr.  Clay  in  a  report 
fnun  tlie  Committee  on  Foivign  Relations  of  January  f>,  1835,  unanii' 
nunisly  adopted,  on  the  lltii  of  the  same  month,  a  resolution  to  t\rm.€ 
ettei't  that  it   was  inexpedient  at  that  time  to  adopt  any  legislati'^s'^ 
moasuivs  ill  regard  to  the  state  of  atfaiiN  InHween  the  United  Stat: 
ai\d  Fra!\ce.     lu  a  mcs>aj:e  of  Fcbruarv  1*5,  1S:V>,  however,  the 
dent  Mated  that  he  had  iuMnicied  Livingston  to  quit  France  with  ]rm.i' 
lepiliou  at\d  iviurn  to  the  Tniied  Stales,  if  an  appropriation  for  tl"*^ 
fultillment   o\'  tlic  convciuion  should  be  rcfMs*»d   bv  the  Chambe'K''^ 
On  liie  foUoNNinir  dav  a  n'pori  on  ivlation>  with  Fnince  was  ma.<3^ 
bv   Mr.  t'ainln>'lcnir.  from  \\w  t\Mnnutitv  of  Foivisni  Affairs,  whiJ* 
a  minoriiv  ivpori.  ^iiriicd  bv  Kdward  F.veivti  and  two  other  memb^*^ 
of  ilic  coinnMn<H',   \\a^  aUo   ]M*c--cr.icd.     0:\   Fcbruarv  :iS,  after    ^ 
dcbaii'  that  cxiciulcvl  far  m:u»  \\w  "'i:lii.  v.w  IIoum^  resolved  that  th^ 
eMv\iiion  \*f  the  v'\M\\cmior  -hov.Ki  Is*  i!.<i-u\i  on.  and  that  prepai*' 
tion^  oii^ht  to  Is'  iwadc  for  a;\  v  r/.cro'-  «>   irrowi  r.or  out  of  the  differ- 
oiuvs  Ivtwtvn  the  two  coi:v.tri'-« 

In    Fratuv.   ihc    Piv^sicM^   ns\^i:*iv.c".  .iaiio:;   of   reprisals,  which 
ovidenilv  cXvxwlcvl  *.n  ^'cr.cvuN  "  N^hai  luu;  Uvv.  dosireil,  was  received 
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s  a  measure  of  hostility.    Livingston  expressed  regret  that  it  should 
U»  so  interpreted,  but  the  French  minister  at  Washington  was  re- 
calletl,  Uvingston  was  offered  his  passports,  and  the  Chamber  of 
Deputies  was  informed  that  diplomatic  intercourse  with  the  United 
States  had  lieen  suspended.    On  March  28,  1835,  an  appropriation 
was  maile  by  the  Chamber  of  Deputies,  but  it  was  couple<l  with  the 
con<lition  tliat  the  money  should  not  l)e  paid  to  the  United  States  till 
satisfactory  explanations  should  Ix)  made  of  the  President's  message. 
Livingston  asked  for  his  passports  and  withdrew  from  Paris,  leaving 
tlie  legation  in  charge  of  Mr.  Barton,  as  charge  d'affaires.     Presi- 
dent Jacksim  declined  to  make  any  explanations  of  his  message,  both 
on  the  ground  that  all  its  statements  were  justified  by  the  facts,  and 
that  the  right  of  a  foreign  government  to  ask  explanations  of  or  to 
interfert>  in  anv  manner  in  the  conununications  of  one  branch  of  the 
CJovenmient  of  the  United  States  with  another  could  not  l)e  admitted. 
Mr.  Barton  was  instructed  to  surrender  his  mission  and  return  home 
in  case  the  money  due  was  not  paid,  and,  as  payment  was  still  with- 
held, he  left  Franci».  and  retunieil  to  New  York,  where  he  was  joined 
by  Mr.  Livingston,  who  went  with  him  to  Washington.    Meanwhile, 
However,  President  Jackson,  in  his  annual  message  of  December  7, 
185^.^,  after  devoting  a  long  passage  to  a  review  of  the  controversy  and 
niiiiktaining  the  iK>sition  which  he  had  previously  held,  declared  that 
the  conception  that  he  ha<l  intended  ''  to  menace  or  insult  the  Govem- 
nipiit  «>f  Franc«»  was  as  unfounded  as  the  attempt  to  extort  from  the 
fwirs  of  that  nation  what  her  s<>nst»  of  justice  might  deny  would  be 
^«in  mid  ri<liculous."     In  a  s|K»cial  message  to  Congress  of  January 
fi*  1  Wi,  he  recnmnnended  the  exchision  of  FnMicli  products  and  FnMich 
''essoU  fnnn  the  |M)rts  of  the  United  States  in  casi»  the  money  should 
***n(iinM.  to  Ih»  withheM.     But  all  (x-easion  for  the  considenition  of 
"^•n-ive  measun*s  soon  pass^^l  away.     The  French  (lovernment  re- 
^'*Vi»<l  the  expn»ssioiis  in   the   President's  message  of  DchtiuIht  7, 
*^*^*»,  in  n»gard  to  his  supiH)S(»d  intention  to  menace  Franci\  as  a  satis- 
^•^i«rv  explanation.     On  Januarv  -27,  18:^(),  Mr.  Bankhead,  British 
^•rge  d'affain's  at  Washington,  infonned  the   United  States  that 
***  Was  instrurted  to  express  the  hope  that,  if  the  parties  would  agree 
\^  tvti*r  to  the  British  (lOvernment  the  s(»ttlenient  of  the  i>oint  at 
^le  l)etwe<*n  them  and  to  abide  by  its  opinion,  means  might  1h»  found 
^^  Mti>fving  the  honor  of  each.     President   Jackson   accepted   the 
'^^liition,  with  the  res4»rvation  that  no  expivssions  of  regn»t  and 
*M^Unttions   should   "tx*   re<iuiivd.     On    the    ir»th    of    February    Mr. 
•^nkhead  state<l  that  the  French  (iovernment  had  declared  that  the 
^^»k  ind  honorable  nuinner  in  which  the  President  had,  in  his  mes- 
**R**of  I)e<*eml>er  t>.  IHX>^  expre>si»(l  himself  with  i-egard  to  the  points 
**^  <lifference  lietwei»n  the  two  (iovernment>,  had  removed  the  diffi- 
^'^^  uD  the  score  of  national  honor,  and  that  the  French  (jrovcrn- 
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iiH»nt  was  ready  to  pay  the  installments  due  whenever  they  should 
l)c  clainied  by  the  United  States.  The  French  Government  accepted 
the  offer  of  mediation,  but  by  this  declaration,  which  was  made  to 
the  British  (iovernmcnt  as  a  channel  of  communication,  the  necessity 
of  a  formal  mediation  was  dispensed  wuth.  On  May  10,  1836,  Presi- 
dent Jackson,  with  many  friendly  expressions  towards  France,  in- 
formed Con^ivss  that  the  fii'st  four  installments  under  the  treaty 
had  lx?en  received.     The  rest  of  the  money  was  duly  paid. 

Moort\  Int.  Ar!>itratloiis,  V.  44(K)-44(J8,  citing  II.  Ex.  Doc.  147,  22  Cong.  2 
KCHH. ;  act  of  .July  lli,  18,Y2,  4  Stat.  574;  II.  Ex.  Doc«.  2.  40,  136,  and 
174,  '2:\  Cong.  2  w»kk.  ;  II.  Ex.  I)oc*.  2,  24  Cong.  1  sesH. :  S.  Ex.  Docs. 
(iQ,  (*>8,  and  187.  24  Cong.  1  hchs.  ;  II.  Ex.  Doc  254.  24  Cong.  1  aess. ;  & 
Ex.  I>(M'.  :r>1,  25  Cong.  2  w^h.;  II.  Ex.  Doc.  417,  25  Cong.  2  seas.;  H. 
Ex.  Doc.  183,  2(5  Cong.  1  sess. 

Mr.  Clay,  in  his  report  from  the  Committee  on  Foreign  Relations, 
said: 

''  The  President  is  under  a  conviction  that  the  United  States  ought 
to  insist  on  a  prompt  execution  of  the  treaty;  and,  in  case  it  be 
ivfuscnl,  or  longi»r  delayed,  take  redi-ess  in  their  own  hands.  He 
acconlin^ly  re(H)mmeiids  that  a  law  l>e  passed  authorizing  reprisals 
UjH)!!  Fivnch  property,  in  cast*  provision  shall  not  be  made  for  the 
payment  of  the  debt  at  the  ai)proaching  scission  of  the  French  Cham- 
U^rs.  This  measure  he  deiMiis  of  a  pacific  character,  and  he  thinks 
it  may  Im>  ivsorted  to  without  giving  just  cause  of  war. 

"  It    is  true,  that    writci-s  on  the  public  law  si)eak  and  treat  of 
ivprisals  as  a  [M»aci»ful  ivmedy,  in  casi»s  which  they  define  and  limit. 
.     .     .     Keprisals  do  not  of  themsi^lvcs  produce  a  state  of  public  war; 
but  they  aiv  iH»t  uufrciiucntly  the  immediate  precursor  of  it.    AMien 
they  a IV  accompanied  with  an  authority,  from  the  (lovernment  which 
admits  them,  to  euipl(»v  force,  ihev  aiv  U^lieved  invariably  to  have  led 
lo  war  in  all  cases  wheiv  the  nation  against  which  they  are  directed 
is  able  lo  make  resJMantv.     It  is  wholly  iiu*oiKXMvable  that  a  powcrftJ 
ami  I'hivalrous  n:iti*»u,  like  Fraiuv,  would  submit,  without  retaliation, 
to  the  stM/.uiv  of  I  he  proiH»rty  of  her  unotfending  citizens,  pursuing 
their  lawful  i'onunero\  lo  pay  a  ilebt  which  the  {>opular  branch  ox 
lu*r  legjshuun*  had  ivfuMnl  to  aekm>wledgi»  ami  provide  for.     It  can- 
uoi  Ih»  ^nppoMMl  thai  Kraiuv  wtmKl  tacitly  and  <piietly  assi'iit  to  thi? 
pa\meni  of  a  debi  loihe  rniied  Stales,  l»v  a  forcible  seizure  of  French 
properly,  wliieh.  afier  full  deliUM'aiioiu  the  Chaml)ers  had  expressly 
refilled  ii^  coummu  u>  di>eharp'.     Ketaliati«n)  would  ensue,  and  retali- 
aiiou  would  ine\  iiablx  lernunaie  ii\  war.     In  ihe  instance  of  reprisals 
luadt*  b\   I'raiht*  upon  rorniiral.  ciie^I  bv  ilie  Pl•e*^ident,  the  weakness 
of  I  his  p»\\er,  lonxul-ed  :ii\d  dcM^laicil  b\   ihe  ravages  of  civil  war, 
^uflieienll\   :ueoiml-s  (or  {\w  t'aei  of  ihrir  Iviiig  submitted!  to,  and  not 
pivdiiciui;  a  state  of  gi*ueral  llo^lililic^  L>ciweeu  the  two  nations. 
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'•  Reprisals  so  far  partake  of  the  character  of  war,  that  they  are  an 
2ipf)eal  from  reason  to  force;  from  negotiation,  devising  a  remedy 
in  ln»  applie<I  by  the  (^onuuon  con^^nt  of  l>oth  parties,  to  self-redress, 
carv^nl  out  and  regulated  by  the  will  of  one  of  them;  and,  if  resist' 
riiH*!*  U»  made,  they  <H>nvey  an  authority  to  subdue  it,  by  the  sacrifice 
of  life,  if  necessary. 

*•  The  franiers  of  our  Constitutidh  have  manifested  their  sense  of 
the  nature  of  this  jKiwer,  by  associating  it  in  the  same  clause  with 
grunts  to  Congress  of  the  power  to  declare  war,  and  to  make  rules 
c*oncerning  c^aptures  on  land  and  water. 

"  Without  dwelling  further  on  the  nature  of  this  power,  and  under 

a   full  conviction  that  the  practical  exercise  of  it  against  France 

would  involve  the  United  States  in  war,  the  committee  are  of  opinion 

that  two  considerations  decisively  oppose  the  investment  of  such  a 

jiower  in  the  President  to  Iw  used  in  the  contingency  state<l  by  him. 

**  In  the  first  place  the  authority  to  grant  letters  of  manjue  and 

reprisal  lieing  si)ccially  delegatexl  to  Omgi'ess,  Congress  ought  to 

retain  to  itself  the  right  of  judging  of  the  expediency  of  granting 

them  iintler  all  the  circumstances  existing  at  the  time  when  they  are 

proiKisiHl  to  1h»  a(*tually  issued.    The  committin*  are  not  satisfied  that 

Congn»ss  <'an,  constitutionally,  delegate  this  right.     It  is  true  that 

llie  President  pro|>o«es  to  limit  the  exercise  of  it  to  one  siK»cified  c«m- 

tinjjency.     Rut  if  the  law  Ik»  passe<l  as  nK*ommended,  the  Presitlent 

niifsht,  and  prolmbly  would,  feel  himself  lM)und  to  execute  it  in  the 

♦*vom,  no  matter  from  what  raus<»,  of  provision  not  l)eing  made  for 

tl»'  fulHllment  of  the  tn»alv  bv  the  French  ChanilnM-s,  now  under- 

j^uhI  to  U»  in  session.     The  committw*  can  hardly  concvive  the  jxissi- 

Wlitv  of  anv  sufficient  ex<'usi»  for  a  failure  to  nuike  surh  provision. 

"'It.  if   it    "^hould    unfortinuitelv   CMTur,   thev   tinnk    tlnit,    with<»ut 

**»dnlging  in  any  fw»ling  of  univasonable  distrust  towards  tl»e  Kxiv- 

utive.  Congress  ought  to  ivs4»rve  to  it'^^lf  the  constitutional   right, 

^liieji  it   |Miss€>sses,  of  judging  of  all   the  circumstantvs  by    which 

^»eh  refusal  might  Ik*  attended:  of  hearing  France,  and  of  deciding 

^hotlH*r,  in  the  actual  p<istui"e  of  things  as  they  may  then  exist,  and 

"»<»kinp  to  the  c<mdition  of  the  Tnited  Static,  of  France,  and  of 

Kuroj)<»,  the  issuing  of  letteiN  of  nuin|ue  and  reprisal  ought  to  Ixi 

*'*^lioriwNK  or  any  other  measure  adopted." 

Tlif  report  concludinl  with  a  ivsolution  that  it  was  "  inex|>edient, 
•*  this  time,  to  pass  any  law  vi^sting  in  the  President  authority  for 
'^^'king  n>prisals  on  French  proixTty." 

Report  of  Mr.  Clay.  CotunilttcH'  cm   Foreign  Uolntlons,  Jan.  0.  l.<Wi.  S. 
Doc.  40.  23  Cong.  *J  w^ar.  40;  11  ConKresnlonal  DebiitoA.  part  1.  pi>.  KKi, 

^In  ererr  case,  particularly  when  hostilities  are  contemplated,  or 
ippear  probtble,  no  government  should  commit  itself  as  to  what  it 


128  MODES   01P   KEDRESS.  [§  1095. 

will  (lo  under  certain  future  contingencies.  It  should  prepare  itself 
for  every  contingency, — launch  ships,  raise  men  and  money,  and  re- 
serve its  final  decision  for  the  time  when  it  becomes  necessary  to 
decide  and  simultaneously  to  act.  The  proposed  transfer  by  Con- 
gress of  its  constitutional  powers  to  the  Executive,  in  a  case  which 
necessarily  embraces  the  question  of  war  or  no  war,  appears  to  me  a 
most  extraordinary  proposal,  and  entirely  inconsistent  with  the  letter 
and  spirit  of  our  Constitution,  which  vests  in  Congress  the  power  to 
declare  war  and  to  grant  lettei*s  of  marque  and  reprisal." 

Mr.  GaUntln  to  Mr.  Everett,  Jnu.  5,  18.3.5,  2  GaUatlirs  Writings,  475. 

See,  Jilso,  criticism  In  3  PliUlliuore,  Int.  Law  (3d  ed.),  41. 

"As  respects  your  other  query.  I  nuist  say  that  I  am  very  adverse  tx^ 
restrU'tlvo  coniniereial  measures  for  any  purpose  whatever.     Ex|ie — 
rience  must  have  taught  us.  iH^ginnlug  with  the  nou-importation  re- 
strictions and  agreement  wlilch  prei-eded  the  war  of  iDdependeno^^. 
and  ending  with  tlie  various  non-intereourse  laws  which  were  enaete«:' 
between  Dc^cember,  1807,  and  June,  1812,  liow  Inefficient  measures  <^  1 
this  description   generally  are  for   the  punwse  of  forcing  anotb^i 
<!ountry  to  alter  its  i)olicy.     It  Is  true  that  they  may  occasloiiali.  ^ 
offer  a  itretense  for  it  when  that  country  already  wishes  to  do  It  aiM.4 
only  wants  a  pretense.     Had  the  official  notice  of  the  repeal  of 
Milan  and  Berlin  decrees  (for  which  repeal  some  one  law  of  otirs  hi 
afforded  a  pretense)  reache<l  England  two  months  earlier.  It  may 
that  a  timelj'  re|)eal  of  the  orders  in  council  would  have  prevent^^ 
the  war.     Sometimes,  also,  if  restrictions  can  be  applied  Immedlatis>l 
to  tlie  ol)ject  in  dispute  (a  retaliating  tonnage  duty)  so  as  to  opercft.'t 
as  dire<-t  rei)risal,  they  may  i)rove  effective.     In  the  present  Instaan^c: 
they  can  not  be  so  ai)pliiHl,  and  I  would  doubt  their  efficacy  towa^rcJ 
obtaining  a   prompt  ex(»cution   of  the  treaty.     It  would  have  b^?^ 
nnich  preferable  to  liave  l>een  fully  aware  of  the  great  and  intrlrmasi 
diffi<*ulties  which  str>od  between  the  signing  of  the  treaty  and     i  t 
being  carriiHl  into  effect,  and  instead  of  increasing  these  to  have  us^^ 
some  further  forbearanci\  and,  without  recurring  to  any  coercive   o 
restrictive  measures,  to  iiave  suffered  tlie  King  of  the  French  to  aiH-W- 
age  the  affair  in  liis  own  way  witli  the  Chambers,     Had  that  cour^« 
been  pursuetl,  tlu're  is  no  doul>t  that  he  would  have  contlnaed    tc 
make  every  exertion  for  oi)taining  their  assent;  and  I  am  confldent 
that  the  treaty  must  infallibly  have  l»een  ultimately  ratifled.    Tli^ 
fundamental  error,  on  the  part  of  our  Government,  con.«<l8tB  In  DOt 
having  been  sensil>Ie  tliat.  In  tiie  present  situation  of  France,  the  rrti' 
I)ower  is  not  with  the  King,  l)ut  with  the  popular  branch."     (3fr. 
Gallatin  to  Mr.  Kverett.  .Ian.  18:r).  2  (Jaliatin's  Writings.  41)2.) 

In  the  case  of  New  Hampshire  r.  Louisiana  (1882).  1(«  U.  8.  7C  a  Bult 
was  brought  in  tlie  Supreme  Court  of  tlie  United  States  by  the 
former  State  against  the  latter  to  secure  the  payment  of  defaulted 
(*ouiK)ns  of  I^misiana  State  ImuhIs.  To  enable  the  suit  to  be  brought 
in  the  name  of  tlu*  State,  tlie  legislature  of  New  Hampshire  author 
ize<l  its  citizens,  wlio  were  owners  of  the  l>onds.  to  make  assignments 
to  tlie  State  and  arrange  for  the  payment  of  costs  and  expenses  with- 
out burdening  the  State  treasury.  Similar  legislation  was  enacted 
by  the  legislature  of  New  York,  and  a  similar  suit  brought  Iqr  that 
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Bute.  CoanBel  for  the  plaintiff  States,  in  their  argument,  contended 
that  the  Jurliidictlon  of  the  Supreme  Court  in  respect  of  suits  by  one 
State  against  another  should  be  asserted  in  this  manner,  for  the 
reason,  amoni?  others,  that  the  Constitution  of  the  United  States  had 
deprived  the  States  of  the  jiower  to  resort  to  reprisals  against  one 
anotlier  and  thus  obtain  Ht)tiftfac*tion  for  their  citizens  via  facti,  Mr. 
John  A.  C'ampbell,  ex-Justice  of  the  Supreme  (k)urt,  replying,  as 
counsel  for  Ix)ulslana,  to  this  argument,  said :  **  The  third  case  cited 
in  respei*t  to  rei>rlsals  is  a  message  of  President  Jaclcson  in  respect 
to  France.  It  required  the  large  capacity  of  Bdward  Livingston, 
then  minister  of  the  United  States  in  France,  and  the  Senate  under 
a  leadership  adverse:  the  interference  of  Great  Britain,  and  the 
good  sense  of  the  people,  to  prevent  serious  complications  with 
France  for  no  offence  whatsoever.  (2  Writings  of  Gallatin,  404.) 
lieiirisal  Is  found  in  the  Constitution  of  the  United  States.  It  repre- 
sents now  an  obsolete  idea  among  civilized  nations.  The  thing  is 
prevalent  among  the  Comanches,  Sioux,  Blaclcfeet,  and  Cheyennes; 
and  seems  to  have  been  thought  of  in  New  Torl<,  If  Knickerbocker 
can  lie  relied  on  as  a  historian.  In  tlic  1()th  and  11th  centuries  they 
were  usual  and  prevalent.  Those  were  centuries  when  robliery  and 
pillage  did  not  offend  the  general  conscience.  The  law  of  force  was 
predominant,  and  men  rendere<l  homage  to  the  stnmg.  But  every 
right  Implies  a  reciprocity,  and  Inferior  fon-e  did  not  surrender  Its 
own  claims.  Th€M*e  were  wars,  contests,  quarrels,  combats,  reprisals; 
vl<ilen<v  l>egat  violence,  and  ende<l  at  last  in  equilibrium.  Organiza- 
tion, discipline,  <-(mibinatlonH,  laws,  <iuis<hI  tla^  formation  of  States, 
and  Imnlshed  reprisals  to  the  s<*aH,  and  since  then  fn>ni  re<*ognition 
as  a  lawful  mo<le  of  settling  disputes  or  a  pn>iK^r  mode  of  reilress. 
4  Muratorl  Antlq.  pp.  40.  7}'2;  5  Ducjigiie.  <Slf>8sarlum  verbo  Ilepne- 
sall.f»:  1  I^urent.  Im  Droit  Int.  2i.O,  2«n ;  W.  K.  Hall,  Int  I^iw,  312; 
:\  S<*Ien<'e  du  Publiciste  (FrItotK  pp.  252-r>."  (Onil  argument  of 
John  A.  (^implM^ll.  case  of  New  Hanqmliire  r.  I^ulsiana,  ])rinted  In 
Baltimore.  Md..  in  1KS2.) 

Th«»  Inferenct*  should  not  Ih»  drawn  from  Mr.  ramp!H»ll*s  remarks  that 
FMward  Livingston  adjusttHl  the  dlffenMitN*  with  Fran<»e  at  Paris. 
He  askeil  for  his  pass]N>rts  and  withdr<»w,  .Vpril  28,  IS.'t'*,  under  In- 
stHKiions,  a  year  lH»fore  the  <|uarn»l  was  a<ljnst<Ml. 

For  a  brief  but  exivllent  narrative  of  tlic  French  incident,  set*  Sc*hurz, 
Life  of  Henry  (^lay.  II.  .VJ-.%S. 

"Our  <tovernment  an»  In  a  great  alarm  lest  tills  dis]mte  lH»tween  the 
Fren<*h  ami  Anierifans  should  pro<hu*<»  a  war.  and  tiie  way  in  which 
we  slsnild  l>e  afftM'te<l  by  it  is  this :  Our  Immenw*  manufa<*turlng  |K)p- 
ulation  is  de|>eiMlent  uiN>n  Americ^i  for  a  supply  of  cotton,  and,  in  c*ase 
of  any  olistruction  to  that  supply.  multitu<li^  would  l>e  thrown  out  of 
employment,  and  Incalculaltle  distress  would  f<»llow.  They  think 
that  tlM»  French  wt>ul<l  blorkatic  tlie  Ainorl<an  jwrts.  and  then  such 
olistrurtlon  would  Ih»  inevitable.  A  system  like  ours,  wblrh  rt»s<Mn- 
Mes  a  vast  pItNv  of  iiiacbinery.  no  part  of  which  can  l>e  dis<»nlere<l 
witliout  danger  to  tb*»  whole,  must  lie  always  liable  to  Interruption 
or  Injury  fnmi  caus<»s  over  which  wc  have  no  <H»ntrol ;  and  this  dan- 
ger nmst  always  attiMid  the  extension  «»f  our  nianufartnring  system  to 
tln»  prejudi)"**  of  other  Interests:  so  that,  in  rase  of  n  stopp:i;re  or 
serious  interrui>tlon  to  the  current  in  which  it  flows,  the  (vnseipientvs 
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would  bo  apimlling;  nor  i8  there  In  all  probability  a  nation  on  the 
Continent  (our  j:^x)d  ally,  IjouIs  Philippe,  Included)  that  would  not 
gladly  contribute  to  the  humllintfon  of  the  power  and  diminution 
of  tlie  wealth  of  this  country."  (GrcviUe's  Journal,  ed.  by  Reeve, 
Dec.  10,  11,  18,'K>,  II.  446.) 

President  Buchanan,  in  his  annual  message  on  December  9,  1859, 
in  view  of  the  political  chaos  then  existing,  and  which  had  for  so 
long  existed,  in  Mexico,  and  of  the  enormous  indebtedness  of  Mexico 
to  the  United  States  for  spoliations,  recommended  Congress  to  pass 
a  law  authorizing  the  sending  to  Mexico  a  sufficient  military  force 
to  secure  indemnity,  which  could  not  lx».  enforced  by  diplomatic 
pressure,  and  to  produce  se<»urity  on  the  border  line.     Such  a  step, 
he  argued,  would  tend,  incidentally,  to  sustain  the  constitutional  Gov- 
ernment of  Juarez  against  such  aggnfssions  of  European  sovereigns 
as  the  helpless  condition  of  Mexico  would  Iw  likely  to  invite.     Con- 
gress, however,  did  not  act  upon  this  proposal,  and  shortly  afterwards 
l^egan  the  intrigues  of  Napoleon  III.  which,  after  our  own  civil  war 
had  relieved  him  from  our  active  aiitagcmism,  residted  in  the  expedi- 
tion of  Maximilian.     On   l)(»cemlx^r   14,  1851),  however,  lx?fore  the 
interference!  In^gan  to  l)e  perceptible,  Mr.  McLane,  then  United  States 
minister  at  Mexico,  signed,  under  instructions  from  the  President^ 
a  treatv  of  transit  and  of  commerce,  which  was  followed  by  a  con- 
vention  to  enforce  treaty  obligations,  and  to  aid  in  producing  sucl^ 
order  on  the  lK)rder  as  would  lx»st  promote  the  friendly  relations  o"^ 
the   two   countries.     Neither   treatv   nor   ccm vention,   however,   wa^s 
ai)prove(l  by  the  Senate  of  the  United  States. 

Scv  supra,  §S  SiM),  1)55. 

Reprisals  or  war  will  not  Ik»  re-sorted  to  in  order  to  compel  pajTnerm  ^ 
of  danuiges  due  for  tort  to  a  citiz(Mi  of  the  United  States  by  a  foreign* 
nation  unless  no  other  mode  of  prosecution  remains. 

Mr.  Scwnnl.  Stn-.  of  State,  report  to  tlio  l^rcsidt'iit,  Mar.  ai),.18«l,  8  MS^ 
UciK)rt  Hoolv,  1.54. 

''  AVhen  thei'e  is  a  persistent  refusal  on  the  part  of  (me  governmei*.  ■ 
to  pay  damages  claimed  by  another  on  b<»half  of  one  of  its  citizem^^" 
the  onlv  method  of  redress  that  exists,  if  arbitration  be  not.  resorteiJ* 
to.  i^  by  reprisal,  which,  in  a  case  sn<'h  as  the  present,  would  inevitabW"' 
produce  war.  It  certainly  would  not  b**  claimed  that  at  this  jx*rio<l-^ 
when  the  refusal  of  the  British  (lovernment  to  pay  the  chiim  has  beer*- 
acquiesced  in  by  acbninistration  after  a(bninistration  without  even  ^ 
suggestion  of  rei)risals,  reprisals  could  now  be  threatened," 

Mr.  r.ayanl.  Si**-,  of  Stale,  to  Messrs.  r.eiuMrut.  Taft,  ami  nciiiHliet,  Ma>' 
18.  18S<),  U»0  MS.  Doiii.  Let.  Su. 
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(2)  examples. 

§  WMk 

^  Reprisals,  under  proper  control  and  attention,  come  regularly 
within  the  scope  of  the  law  of  nations  as  observed  at  present;  and 
jlth(Ni|B:h  I  am  aware  that  there  is  a  gi*eat  authority  for  the  contrary 
opinion,  yet  it  is  upon  the  whole  settled,  that  no  prirate  hostilities, 
liowever  ^neral,  or  however  just,  will  constitute  what  is  called  a 
lefritimate  and  public  state  of  war.  So  far  indeed  has  my  Ijonl  Coke 
carried  this  point,  that  he  holds,  if  all  the  subjects  of  a  King  of  Eng- 
land were  to  make  war  upon  another  country  in  league  with  it,  but 
without  the  assent  of  the  King,  there  would  still  be  no  breach  of  the 
league  lietween  the  two  countries. 

^  In  the  times  Ijefore  us  %'arious  were  the  instances  in  which  in- 
dividuals ])os8esHing  no  public  character,  and  authorized  by  no  public 
nmimissiftfi,  assumed,  and  were  almost  encouragcnl  to  assume,  the 
provinfv  of  redressing  the  wrongs  that  were  offered  them  from  with- 
tHit.     I  will  select  one,  which  was  not  less  remarkable  for  the  account 
vhich  it  affords  us  of  the  sentiments  of  our  ancestors,  than  it  was 
im|)ortant  in  the  end,  by  involving  the  whole  force  of  two  mighty 
niti<»ns  in  a  si>rious  war. 

**  In  1'21>2  two  sailors,  the  one  Xorman,  the  other  English,  quarrelled 
in  the  port  of  Bayonne,  and  lx»gan  to  fight  with  their  fists.  The 
Knglishman  being  the  weaker,  is  said  to  have  stabUnl  the  other  with 
his  knife.  It  was  an  affair  which  challengt»d  the  intervention  of  the 
^'ivil  tribunals,  but  IxMUg  neglecte<l  by  the  magistrates,  the  Nornums 
*Ppli«Hl  to  their  King  (Philip  le  Kcl)^  who  with  neglect  still  more  un- 
I^nlonable,  deHtrt'd  them  to  take  th^'ir  own  rveeuqe,  Thev  instantlv 
put  tosi^,  and  seizing  the  first  English  ship  they  could  find,  hung  up 
*vpral  of  the  crew,  and  some  dogs  at  the  same  time,  at  the  masthead. 
•I***  Kiiglish  retaliated  without  applfjhuj  to  thrh*  (worernment^  and 
*"*"(rs «rosi»  to  that  heiglit  of  irregularity,  that  (with  the  same  indif- 
"*i>nreon  the  part  of  their  Kings)  the  one  nation  made  alliamv  with 
^w  Irish  and  Dutch :  the  other  with  the  Flemings  and  (lenoesc*.  Two 
f^nndml  Xorman  ve^sids  st^ounnl  the  English  st*as,  and  hangi'd  all  the 
Allien  tliey  could  find.  Their  enemies  in  return  fittetl  out  a  stn)ng 
"''•t,  d(»stroyed  or  took  the  greater  part  of  the  Xormans,  and  giving 
'^'^nw'nler,  massacred  them,  to  the  amount  of  fifteen  thousand  men. 
T'^ifftir  tluMi  liecame  too  big  for  private  hands,  antl  the  (ioverninents 
'"teriKwiiig  in  form,  it  terminated  in  that  unfortunate  war,  wlii<'h  l>y 
'"♦I^H^of  truientie  entailed  upon  the  two  nations  an  endless  train  of 
"**<ilities,  till  it  was  recovered."' 

Ward.  law  of  NatinnR  (170r»>.  I.  LMM-lSNV 

I'm*  King  of  Prussia,  in  175:],  "  ivsorteil  to  reprisals.  ))y  -^topping 
"**^ interest  iiix>n  a  loon  due  to  British  sul)jects,  and  MHinvil  by  hy- 
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potliccation  upon  the  roveniies  of  Silesia,  until  he  actually  obtained 
from  the  British  (iovernnient  an  indemnity  for  the  Prussian  vessels 
unjustly  captured  and  condemned  '■  by  a  British  prize  court. 

2  Haneck*8  Int.  Law  (Baker's  chI.),  431. 

The  British  Government  in  1840  made  the  capture  of  several  Nea- 
politan vessels  on  account  of  a  grant  of  monopoly  for  the  sulphur 
produced  and  worked  in  Sicily  contrary,  it  was  alleged,  to  the  com- 
mercial treaty  between  England  and  Naples  of  1816.  The  difficulty 
was  settled  by  the  mediation  of  France. 

3  Phillimore,  Int.  Law,  27. 

In  the  case  of  Don  Pacifico  the  House  of  Lords,  June  17,  1850, 
adopted  the  following  resolution :  '"  That  while  the  House  fully 
recognizes  the  right  and  duty  of  the  Government  to  secure  to  Her 
Majesty's  subjects  residing  in  foreign  states  the  full  protection  of  the 
laws  of  those  states,  it  regrets  to  find,  by  the  correspondence  recently 
laid  upon  the  table  by  Her  Majesty's  command,  that  various  claims 
against  the  Greek  Government,  doubtful  in  point  of  justice  or  ex- 
aggerated in  amount,  have  beim  enforced  by  coercive  measures  di- 
.  rected  against  the  commerce  and  people  of  Greece,  and  calculated  to 
endanger  the  continuance  of  our  friendly  relations  with  other 
powers." 

Hansard,  Pari.  Debates,  CXI.  1332. 

"  But,  it  is  said,  M.  Pacifico  should  have  applied  to  a  court  of  law" 
for  redress.  What  was  he  to  do?  Wns  he  to  prosecute  a  mob  of  fi\ 
hundred  persons?  AV^as  he  to  prosecute  them  criminally,  or  in  ordetr" 
to  make  them  pay  the  value  of  liis  loss?  Where  was  he  to  find  hi 
witnesses?  Why,  he  and  his  family  were  hiding  or  flying,  during  th 
pillage,  to  avoid  the  personal  outrages  with  which  they  were  threat — - 
ened.  He  states,  tlial  his  own  life  was  saved  by  the  help  of  an  Eng^ — 
lish  friend.  It  was  impossible,  if  he  could  have  identified  the  leaders -- 
to  liave  prosi»cuted  them  with  success. 

'*  But  what  satisfaction  would  it  have  been  to  M.  Pacifico  to  hav^ 
succwded  in  a  criminal  prosi»cution  against  the  ringleaders  of  tha 
assault?  Would  that  have  restored  to  him  his  property?  H< 
wanted  redress,  not  n^venge.  A  criminal  prosecution  was  out  of  th^ 
question,  to  say  nothing  of  the  chances,  if  not  the  certainty,  of  failure 
in  a  countrv  where  the  tril)unals  are  at  the  niercv  of  the  advisers  o 
the  Crown,  the  judges  Ix^ing  lial)le  to  l)e  renu)ved,  and  being  ofteiB^ 
actually  removed  upon  grounds  of  private  interest  and  personal  feel- 
ing. Was  he  to  prosecute  feu*  damages?  His  action  would  have  laim- 
against  individuals,  and  not,  as  in  this  countrv,  against  the  hundred* 
Supi>ose  he  had  been  able  to  prove  that  one  i)articular  man  had 
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mrrie*!  off  one  particular  thinf^,  or  destroyed  one  particular  article 
of  furniture:  what  redress  could  he  anticipate  by  a  lawsuit,  which, 
iH  his  legal  advisers  told  him,  it  would  l)e  vain  for  him  to  under- 
take? M.  Pacifico  truly  said,  '  If  the  man  I  prosecute  is  rich,  he  is 
sure  to  1)6  acquitted;  if  he  is  poor,  he  has  nothing  out  of  which  to 
afford  me  com|XMisation  if  he  is  condemned/ 

"  The  (ireek  Government  having  neglected  to  give  the  protection 
they  were  Ixmnd  to  extend,  and  having  abstained  from  taking  means 
to  affoni  re<lre«s,  this  was  a  case  in  which  we  were  justified  in  calling 
on  the  Greek  Government  for  comixMisation  for  the  losses,  whatever 
they  might  l)e,  which  M.  Pacifico  had  suffenHl/' 

Ix>rd  ralmerstoii.  himhh'Ii  In  the  House  of  ComnionH.  June  25,  1850,  Han- 
Mrd.  Pari.  f>etmteH  (M  Herlen).  CXII.  394-396. 

**  In  1847,  a  motion  was  made  in  the  IIous^^  of  Commons  for  repris- 
als on  ac*count  of  unpaid  Spanish  Ixinds.    It  was  conceded  that  such 
a  ooiirHe  would  Ih»  justified  by  the  principles  of  international  law,  but 
it  wa«  resisted  on  the  gn>und  of  exp<»diency.     In  1850  reprisals,  which 
afterwanls  became  the  subject  of  parliamentary  discussion  and  of 
complaint  by  France,  wert».  resorted  to  by  England  on  account  of  the 
daims  for  pn)perty  alleged  to  have  Ikhmi  destroyed  at  Athens  by  a 
mob,  aide<l  by  Greek  soldiers  and  gendarmes,  belonging  to  one  Pa- 
cifico, a  British  subject,  from  IxMug  a  native  of  Gibraltar.    'The  real 
nuestion  of  international  law   in  this  case,'  says  Phillimore,  '  was 
^Wiher  the  .state  of  the  Gnn^k  tribunals  was  such,  as  to  warrant  the 
Enplish  fortMgii  minister  in  insisting  upon  M.  Pacifico's  demand  be- 
ing satisfied  by  the  (inn^k  (lovernnient  U»fore  that  person  had  ex- 
isted the  renuulies  which,  it  must  1h?  presumed,  are  afforded  by  the 
wlinary  legal  tribunals  of  every  civiliz<»<l  state.     That  M.  Pacifico 
lj«<l  not  applied  to  the  Gret^k  courts  of  law  for  redn»ss  ap{)ears  to  be 
*n  adniittetl  fact/    Though  (iret»ce  was  compelled  to  accvpt  the  «m- 
<J»tions«f  Knglan<I  the  ctMumissioners  apixunted  to  examine  the  (daini 
*Mnl<Hl  only  fl.V)  instead  of  £iil,iil>r>  Is.  4d.,  which  was  demanded. 
™ilimore,  as  to  the  i)oint  whether  the  state  of  the  courts  rendered  it 
•ninckery  t<»  expec*t  justiiv  at  their  hands,  adds:  '  The  international 
junst  is  lN>un<I  t«>  siiy  that  the  evidence*  proiluciHl  does  not  ap|)ear  to 
**  «»f  that  overwhelming  character,  which  alone  could  warrant  an 
^'^^ption  fnun  the  well-known  niul  valuuble  rule  of  international 
^^  wpon  questions  of  this  description.'  " 

UwrpmvH  Wlienton   (1H«W).  5<)0. 

y**T  a  fuUer  iK-^tmnt  of  the  reprisals  on  No:i|M)litnn  voss4»ls  iin<l  of  the 

diM'Ofwinn  relative  to  tlio  Spanish  l»on<ls.  stv  1   II:illi*<*k*s  Int.   I«iiw 

(Baker*a  «!.>.  4Xi. 

'^  convention  was  signe<l  at  I»ndon  on  OcIoIht  .*U,  ISiU,  U^twiM'ii 
"Wat  Britain,  Frawts  and  Spain  for  the  pur|M>sc  of  taking  forcible 
''^•Jiurw  with  a  view  to  obtain  redre.^s  fi-om  Mexico  for  injuries  done 
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to  their  subjects  in  that  country.  The  TTnited  States  was  advised  t4 
accede  to  the  arrangement,  but  declined  to  <lo  so.  After  the  thre 
Governments  had  adopted  certain  measures  of  force,  the  British  am 
Spanish  Governments  withdrew,  while  France  entered  upon  tha 
course  of  intervention  which  resulted  in  the  attempt  to  establish  ai 
empire  in  Mexico. 

See  supra,  §  D5(J ;  see,  Jilso,  Daua*M  Wlieatoii,  §  70,  note  41. 

In  January,  1885,  Dr.  Stuebel,  German  consul-general  at  Apia 
seized  or  attached  the  sovereign  rights  of  the  Samoan  King,  Malietoa 
in  the  municipality  of  Apia  and  raised  the  German  flag  on  Mulinui 
Point,  the  seat  of  the  native  Government,  under  the  form  of  reprisal 
for  certain  acts  of  that  Government,  among  which  was  its  refusa 
to  execute  a  treaty  with  Germany,  which  Malietoa  signed  on  Novem 
ber  10,  1884,  as  the  Samoans  alleged,  under  j)ersonal  duress.  Thi 
action  of  the  German  consul  was  not  sustained  bv  his  Government 

For.  Uel.  1888,  I.  000. 

The  Nicaraguan  Government  having  declined  to  comply  with  \ 
demand  of  (ireat  Britain  for  indenmity  for  injuries  inflicted  oi 
certain  British  subjects  by  authorities  of  Nicaragua  in  the  Mos 
quito  Reserve,  the  British  naval  forces  on  April  27,  1895,  landed  a 
Corinto  and  took  military  poss<»ssi()n  of  the  place  by  occupying  th 
custom-hous(»  and  other  Government  buildings.  The  officer  in  com 
mand,  Admiral  Stephenson,  in  so  doing  issued  the  following  procla 
mation : 

"  Whereas  the  Nicaraguan  Ciovernment  having  unlawfully  seizes 
the  persons  of  Her  Britannic  Majesty's  vice-consul  at  Bluefields,  tc 
getlier  with  some  twenty  British  subjects,  and  has  either  confines 
them  in  the  town  of  Managua  or  expelled  them  from  Nicaragua] 
territory,  I  have  in  cons(M|nence  nveived  orders  from  Her  Majesty' 
Government  to  occupy  Corinto,  and  to  seize  all  vessels  carrying  th 
Nicaraguan  flag,  and  to  hold  the  same  until  such  time  as  the  Nica 
raguan  Ciovernment  shall  have  complied  with  the  demands  of  th 
British  Government.  Be  it  known  that  during  the  occupation  o 
Corinto  the  lives,  property,  and  trade  of  all  will  be  resj>ected,  and  th 
force  now  landed  will  occupy  oidy  the  (lovernnient  Iniildings.  In  th 
event,  however,  of  any  resistance  or  disturbance  arising,  I  shall  b 
compelled  to  use  the  means  at  my  disposal  to  maintain  order.  I  hav 
constituted  Capt.  Frederick  IVrcival  Trench,  of  H.  M.  S.  Roi/o 
Arthin\  governor  of  (he  port." 

On  May  5,  180.5,  the  tr(M)ps  werr  withdrawn,  an  agreement  for  th 
payment  of  (he  indemnity  having  Im'cu  reached. 

For.  \iv\.  181).%.  II.  10;V2-1(>:U. 

Ab  to  th<»  lK>ml>nnliiMMit  of  Omon,  Iloiiiluras.  I»y  ItritUli  forccH,  In  187J 
sec  07  Br.  &  For.  State  Pai>ei-s  1187r>-7(5),  l).>r». 
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In  Xovenibor,  1901,  France  seizinl  the  custom-house  at  Mytilene  in 
order  to  enforce  compliance  by  the  Turkish  Government  with 
d€Mnands  for  the  nettlement  of  the  Ijorando  claim,  tho  rebuilding  of 
Kn»nch  schools  and  institutions  destroyed  in  1895-96,  the  official 
fTpx-ofrnition  of  existing  schools  and  im:titutions,  and  the  recognition 
uf  the  Chaldean  patriarch. 
For.  ReL  1001,  529-690. 

d   PACinC  BliOCKADB. 

§1097. 

There  is  mnch  difference  of  opinion  as  to  whether  there  exists  in 

ir&tenuitional  law  such  a  measure  as  '^pacific  blockade.^'    It  may  he 

«a  \i\  that  this  difference  is  suggested  by  the  words  themst»lves,  the  term 

-  l>lockade^^  properly  lK*longing  to  a  well-recogni^sed  l)elligi»rent  ojK»r- 

ation.    Nor  is  the  word  "pacific"  in  itsi»lf  fortunate  as  the  des<Tip- 

iu»n  of  a  measure  of  open  force  and  coercion.     But,  if  we  clos(>  our 

^yes  to  the  inappropriateness  of  the  words  and  ctmsider  the  natun^  of 

the  measure  which  they  an*  intended  to  descrilie,  the  fact  may  Im  n»c- 

<1?ni2«Hl  that  we  have,  under  the  title  of  *' pacific  blockade,''  merely  a 

win  of  reprisals.     Reprisal  is  a  measure  short  of  war,  but  is  not 

'■^herwise  **  pacific;  ^  and  so  with   pacific  blcnrkade.    If  the  measure  is 

^^*  like  blo(*kade  in  the  ordinary  sense,  attempted  (o  l)e  extended  to 

w  eitiz<>ns  and  pn)i)erty  of  third  jKiwors,  then*  apjH^ars  to  be  in  it 

'^"fhiiip  c'xivptionable  fnwu  the  legal  point  of  view,  so  long  as  the 

'*?*lity  of  the  reprisals  (*ontinues  to  Iw  acknowledge<l. 

July  'io,  18:W,  the  Fi-ench  minister  at  \Vashingt<»n  asked  for  the 

'^'^•tution  by  the  Uniteil  8tati»s  of  the  Ameriniu   sclunnier  Lotw^ 

i^hu-|i  was  reM'Ut'il  by  her  master  and  brought  to  Xrw  Orleans  after 

rdpt«Aix»  by  a  FnMich  brig  «)f  war  lx*longing  to  the  forc<»s  then  bbn-k- 

*****^  Mexican  jxirts.     The  Department  of  State  treated  the  cas*^  as 

one  i»iitiivly  novel.     **The  writers  on  internatioiuil  law  have  not/'  said 

tlie  I>(»|)artment,  "enumenitwl  blwkade  as  our  of  the  iK»a(val)le  reme- 

iliesN   to  which  an  injureil  nation  might   n'sort.  but  have  ehisMMl   it 

sin«>n^  the  usual  means  of  dirtn-t    hostility."     It   tlierefore   s4»ennH.l 

n'as^fcnable,  said  the  IX»partment,  in  the  ab>enn»  of  all  other  rules,  to 

apply  to  the  case  those  that  n»lated  to  ordinarv  bl<N-kade  in  time  of 

•.var.    Testing  the  case  by  these  rules,  it  was  held  that  the  Pre>ident 

<*'»*»W  not  intervene  in  the  matter.  l)ut  that  an  ap[)lication  for  iv(ln»ss, 

if  iny  was  due,  should  l>e  made  to  the  eourts. 

Mr.  VnU.  A<l.  S«m-.  i.f  State,  to  M.  Toiitols.  Fniuh  mlii..  Oit.  1!».  is:w.  MS. 

Notes  to  KnMM*li  l-e^.  VI.  :rj. 
S^^f.  alM^  Kanie  to  sjtnie.  cK-t.  2:^.  isTis,  i.l.  :\s. 

(  alv«»  cite.>  as  the  first  example  <»f  pa<'ilie  bl<K-kade,  the  art  ion  of 
France,  Great  Britain,  and  Kussia  in  blockading,  in  Is-iT,  the  coasts 

IL  Doc.  S51— vol  7 10 
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of  Greece,  where  the  Turkish  annies  were  encamped.  The  representa 
lives  of  the  three  powers  did  not  cease  to  assure  the  Sultan  of  thai 
friendship,  and  to  declare  that  peace  was  not  broken,  although  th 
measure  which  they  adopted  served  to  paralyse  his  armies. 

In  June,  1831,  a  French  Ifleet  apj^eared  in  the  Tagus  to  insist  oi 
reparation  for  injuries  done  to  P^rcnch  subjects  in  Portugal  during  th 
VQign  of  Dom  Miguel.  The  French  Ifleet  blockaded  a  number  of  point 
on  the  coast  and  captured  a  large  number  of  Portuguese  ships,  but  i 
retained  its  essentially  "  pacific  "  character  till  the  signature  at  Lisboi 
of  the  treaty  of  July  14,  1881,  which  provided  reparation  for  Frend 
subjects  and  at  the  same  time  restored  all  the  Portuguese  ships  of  wa: 
and  of  commerce  which  had  been  captured  by  the  French  fleet. 

Calvo,  Droit  International,  111.  sec-s.  1833,  1834;  Hansard,  Pari.  Debatei 
CXI  I.  339. 

In  1833  France  and  Great  Britain  imposed  a  blockade  on  the  port 
of  Holland  without  terminating  pacific  relations  with  that  country 
The  object  was  to  compel  the  assent  of  Holland  to  the  recognitioi 
of  the  Kingdom  of  Belgium  under  the  treaty  of  London. 

In  1838  France  blockaded  certain  ports  in  Mexico.  The  Mexi 
can  Government  resented  this  act,  and  declared  war,  and  expellee 
French  subjects  from  its  territory.  On  the  other  hand,  Mexicai 
men-of-war  as  well  as  merchant  vessels  were  seized  by  the  French 
and  the  fortress  of  San  Juan  d'Ulloa  was  reduced.  The  quarre 
between  the  two  countries  was  terminated  by  the  treaty  of  MarcL  9 
1839,  by  which  it  was  agreed  to  sul)mit  to  a  third  jwwer  the  decLsioi 
of  the  questions  (1)  whether  Mexico  could  claim  restitution  of  th« 
Mexican  ships  of  war  captured  by  the  French  after  the  surrende; 
of  the  fortress  of  Ulloa  or  compensation  therefor;  (2)  whether  in 
demnities  could  Ik»  claimed  for  Frenchmen  who  had  been  expellee 
from  Mexico;  and  (3)  whether  Mexican  sliips  and  cargoes  seques 
trated  during  the  blockade  and  subsequently  captured  by  the  Frencl 
in  consequence  of  the  declaration  of  war  ought  to  be  considered  a 
legally  acquired  to  the  captors.  The  Queen  of  (Jreat  Britain,  wht 
was  chosen  as  arbitrator,  decided  on  August  1,  1844,  that,  after  th« 
departure  of  the  French  i)leni  potent  in  rv  from  Mexico,  followed  b; 
hostile  operations  on  the  part  of  the  French  against  the  fortress  o 
Ulloa  and  the  Mexican  fleet,  and  th(»  actual  declaration  of  war  by  th« 
Mexican  (Jovernnient,  and  the  expulsion  of  French  subjects  from  it; 
territory,  there  was  a  state  of  war  between  the  two  countries,  am 
that  neitlier  restitution  of  the  vessels  and  cargoes  mentioned  nor  th< 
payment  of  indemnities  could  he  exacted. 

M(M>ns  Int.  Arbitrations,  V.  4S<'»5-4S(>(;. 

IlaU  says  that  F.  de  Mar(i*iis,  in  bis  Traitr  de  Droit  Intoriintlonnl.  Ill 
174,  has  bi'en  niisled  b^'  Ilautefouille  into  saying  that  England,  ii 
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f*HKe  of  fiaoiflf*  blookiido.  hoIzob  Imth  tho  KhipK  of  tbc  blorkaded  powera 
and  neutral  8tii|w  niul  i*oD(i9cnte8  both.  Ilnll  declares  that  this 
Btatemeiit  i»  entirely  destitute  of  foundation,  and.  referring  to  the 
French  blockade  of  Mexi<ran  |M>rtK  in  1838,  naya:  **  TbiH  is  believed 
to  l>e  the  only  occasion  on  which  vessels  of  third  powers  have  been 
conflm-ated ;  timugh,  if  the  pacific  (*hara(*ter  of  the  Forniosan  blockade 
had  lieen  omltt^Hl.  and  neutral  vessels  had  been  seized,  they  would 
liave  l)een  treated,  it  would  schmu,  in  like  manner.*'  (Hall.  Int  Iiaw 
(5th  ed.),  ^72.  note.) 
From  tlie  brevity  of  Hall's  reference  to  the  French  blockade  of  Mexican 
ports  fn  18:W.  it  is  uncertain  whether  he  did  not  overlook  the  fact 
that  the  pacific  blockade  was  afterwards  converted  into  an  avowed 
hostile  blodtade. 

From  1838  to  1840,  France,  and  from  1845  to  1848,  France  and 
diifi;iand  blockade<l  a»rtain  ports  on  the  river  Plate.  With  reference 
to  this  blockade^  Lord  Pahnerston,  writing  in  1S4C  to  the  British 
mnibassador  at  Paris,  expressed  the  opinion  that  the  French  and 
Kn^lish  hlocrkade  had  l)een  "  from  first  to  last  illegal,"  and  that, 
unless  a  state  of  war  existed,  there  was  no  right  "  to  prevent  ships 
«f  other  states''  from  communicating  with  the  blockade<]  ports. 
To  this  language,  says  Hall,  '*  there  is  nothing  to  add,  except  an 
<*xpre*ion  of  surprise  that  the  subject  couhl  have  ever  presented  itself 
^•nymind  in  a  different  light.  ...  It  is  only  under  the  supreme 
'i^cessities  of  war,  .  .  .  that  other  states  can  l)e  reasonablv  asked 
^0  forego  their  right  of  intercourse  with  the  enemy.  .  .  .  The 
prietice,  however,  assumes  a  very  different  asj)ect  when  it  is  so  con- 
<luctcKl  as  to  be  harmless  to  the  interests  of  third  powers.  It  is  a 
ineans  of  ctmstraint  nnich  milder  than  actual  war,  and  therefore,  if 
suflioieiit  for  its  purpose,  it  is  preferable  in  itself 

Hail.  Int.  I^w  (fith  ed.).  :{74-;{75. 

In  1R50  (treat  Hritain,  as  a  punishment  for  certain  alleged  inju- 
ries inflicte<l  by  (invk  soldier-police  oii  the  offic*ers  of  the  British  ship 
Fantonw  and  to  comi>eI  the  payment  of  (M»rtaiu  indenmities.  blockaded 
the  ports  of  fin^HV.     lliis  bl(K*kade  was  withdrawn  without  result- 
ing in  t  slate  of  war. 

"i  IWO  Victor  Emmanuel,  then  King  of  Piedmont,  joined  the  revo- 
lutionary govenmient  of  Naples  in  bl(K*kading  iK>rts  in  Sicily  then 
held  hy  the  King  of  Naples.  The  ivlations  lH»twet»n  the  courts  of 
Turin  tiul  Naples  continued  to  Im»  legally  jx^aceful. 

Thf  British  Government  demandeil  reparation  from  Brazil  for  the 
plomlering  of  the  British  barque  Prhirt^  of  Wah*f<  on  the  Brazilian 
(^^*i  in  18r»l.  It  also  <lemanded  hmIh^ss  for  what  was  termed  an 
fHitragefHi  three  officers  of  the  British  man-of-war  Ft^rff*  by  tlH»  Bra- 
liliin  guard  at  Tijuca  Hill.     As  the  British  demands  wore  refus<»<l. 


188  MODES   OF   REDRESS.  [§  1097. 

the  Britisli  admiral  instituted  a  pacific  blockade  of  the  port  of  Rio 
de  Janeiro,  and  seized  and  detained  five  Brazilian  vessels  as  an  act 
of  reprisal.  It  was  subsequently  arranged  that  the  claim  in  the  case 
of  the  Prince  of  Wal<'i<  should  l)e  paid  under  protest  and  the  captured 
vessels  released,  the  Brazilian  Government  assuming  responsibility 
for  any  losses  which  might  have  resulted  to  the  citizens  of  third 
countries,  and  that  the  case  of  the  Forte  should  be  submitted  to  arbi- 
tration. 

Moore,  Int.  Arbitrations,  V.  4925;  IlnU,  Int.  I^w  (5th  ed.).  372. 

Under  tbo  head  of  pacific  blockade.  Calvo  mentions  the  fact  that  In 
February,  1879,  Cliile  blockaded  the  coast  of  Bolivia,  which  was 
then  in  alliance  with  Peru,  and  that,  on  the  3d  of  the  following 
April,  war  was  formally  declared  by  the  Chilean  chambers.  (Calvo, 
Droit  International,  III.  se<\  1844.)  But  as  Chile  was  then  at  war 
with  Peru,  it  is  not  clear  from  this  statement  that  the  blockade  of 
the  coasts  of  Peru's  ally  was  supiH)sed  to  be  pacific 

In  1884  France  l)lockaded  a  portion  of  the  coast  of  Formosa. 
•*  The  French  Government  disavowed  any  wish  to  assume  the  char- 
acter of  a  belligerent,  but  it  proposed  to  treat  neutral  vessels  as  liable 
to  capture  and  condemnation ;  .  .  .  Tx>rd  Granville  ...  in- 
timated that  he  should  consider  the  hostilities  which  had  in  fact  taken 
place,  together  with  the  formal  notice  of  blockade,  to  constitute  a 
siate  of  war;  ■'  and  declared  the  contention  of  the  French  Govern- 
ment that  a  [)acific  blockade  conferred  on  the  l)lockading  power  th« 
right  to  capture  and  to  condemn  the  ships  of  third  nations  to  Ire  "ia 
conflict  with  well-established  principles  of  international  law\'' 

Ilall.  Int.  Law  (mh  e<l.),  .S72,  'M?,. 

See.  also.  Holland.  Studies  in  International  Law.  135. 

In  1880  Greece  was  l)locka(led  1)V  the  fleets  of  Austria,  Germans 
Great  Britain,  Italy,  and  Kussia.  In  this  blockade  the  powers  fo  - 
lowed  the  course  adopted  by  England  in  the  blockade  of  1850,  wh^- 
(ircek  vessels  only  were  seized  and  sequestrated  and  w^hen  even  Greer 
vessels  were  allowed  to  enter  with  cargoes  bona  fide  the  property  r3 
foreigners,  and  to  issue  from  ports  if  chartered  l)efore  notice  of  tVM 
blockade  was  given  for  the  conveyance  of  cargoes  wholly  or  in  pa^ 
belonging  to  foreigners. 

Hall.  Int.  Law  (r»tli  tnl.).  :\T2,  'M:\.  note. 

In  1888-1880  a  '*  verv  anomalous ''  blockade  of  the  coasts  of  Zanzi 
bar  was  instituted  bv  the  British  and  (lerman  admirals,  bv  order  o 
their  (iovernments,  but  in  the  name  of  the  Sultan,  against  the  impo^ 
tation  of  *'  materials  of  war  and  the  exportation  of  slaves."  Th^ 
operation  "  was  in  reality  a  nu^asure  of  high  international  )>olice,  e% 
crcised,  directly  or  indirectly,  by  all  the  powers  of  western  Europe 
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^rh<>  were  interested  in  the  locality,  for  the  prevention  of  a  traffic 
iTpnemlly  recognized  by  them  as  cruel  and  immoral."  Italy  and  Por- 
tij|pil  aide<l  actively  in  the  blockade,  and  France  sent  a  war  ship  to 
visit  vessels  flying  the  French  flag.  Auxiliary  steps  were  taken  on 
the  mainland  by  the  Congo  State  and  the  Netherlands. 

llonaiid,    StudIeK   in    Int.    I>aw,    130-144);    referring   nlno    to    M.    Uolin- 

Jn«|ueniyiiH.  in  the  Hov.  de  Droit  Int.  XXI.  207. 
See  Mr.  Wbartnn,  Awist.  See.  of  State,  to  Mr.  Pratt,  consul  at  Zanzibar, 

Na  44,  May  10,  1889,  130  MS.  Innt.  C*onmil8,  <». 

'*  WA8iiiN0'n)N,  March  20,  1H97. 

"The  undersigned,  under  in.stni<'lions  from  their  resjKM'tivc  (iov- 

(r raiments,  have  the  honor  to  notify  the  (lovcrnment  of  the  United 

r-^tates  that  the  admirals  in  command  of  the  forces  of  Austria-IIun- 

fin^n',  France,  Germany,  Great  Britain,  Italy,  and  Russia  in  Cretan 

waters  have  decided  to  put  the  island  of  Crete  in  a  state  of  blockade, 

r«»iiimencing  the  21st  instant,  at  8  a.  m. 

•*The  blockade  will  lx»  gi»neral  for  all  ships  under  the  (Srwk  flag. 

Shi|)s  of  the  six  jxiwers  or  neutral  iM)wers  may  enter  into  the  |H)rts 

oecupiwl  by  the  powers  and  land  their  merchandise,  but  only  if  it  is 

not  for  the  Greek  tnwjw  or  the  interior  of  the  island.     The  shii>s 

may  he  visited  by  the;«hi{>s  of  the  international  flwt.s. 

**The  limits  of  the  blo(*kade  are  ccmipriscnl  Ix^tween  23°  24'  and 
2<*»^  W  longitude  east  of  Greenwich,  and  35°  48'  and  34°  45'  north 
latitude. 

'•  Jl'LIAN   PAlNC'Kn>TE,  //.  //.  J/.  A/nhflMAm/or. 

P.iTENOTRE,  AmhdMHddi'itr  de  la  liepublique  FranraUe. 

Fava,  Avihaneiatore  d^ Italia. 
**  Thielmann,  Kte.,  Ktr..  Etr. 
^  Von  Hrncielmili.kk,  Etr,^  Kir,^  Etf\ 
"  KoTZEBi'E,  A7/*.,  A7r.,  AVr."' 

EiM*1iN(urp  with  Sir  Jnlinn  rann<vfot«\  Hritisli  anilmss..  tt»  .Mr.  Sliorinan, 
Sw.  of  State.  March  24.  1«>7.  \\^r.  Hoi.  1S1>7.  ITM. 

**  X  have  the  honor  to  acknowletlgi*  the  receipt  of  your  note  of  the 
*^^**  instant,  transmitting  to  me  a  communication  muler  date  of 
^*^*h  20,  1H97,  signed  by  yourself  and  the  representative^  of  France, 
1|**>\  (lermany,  Austria-Hungary,  ami  Russia  at  this  capital,  rela- 
tive lo  certain  measures  taken  by  the  naval  fonvs  of  the  gn»at  |H»\vers, 
*^i(matories  of  the  treaty  of  Berlin,  in  the  waters  of  the  island  of 
Oto. 

**Asthe  Fniteil  States  is  not  a  signatory  of  the  treaty  of  Berlin,  nor 
<ilhi'rwise  amenable  to  the  engagi»ments  tlienMjf,  I  confine  invM'lf  to 
t«kinjr  |||,(|»  |,f  iiip  conimuni(*ation,  not  conctMliiig  tin*  right  to  makf 
*^"^»  a  blockade  as  that  referred  to  in  vour  iMtnunuiiication.  and  n»- 

•  ^ ♦ 

-^'^Uigthe  coniiideration  of  all  international  ri^its  and  of  any  <|ues- 


„ 


„ 
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tion  which  may  in  any  way  affect  the  commerce  or  interests  of  th 
United  States." 

Mr.  Sherman,  Sec.  of  State,  to  Sir  Julian  Pauncefote,  British  amb..  Marc 
26,  1897,  For.  Rel.  1807,  2r>5. 

The  note  of  Sir  Julian  Pauncefott*  of  March  24,  1807,  which  Mr.  Sherma 
thus  acknowledged,  was  as  follows: 

"  On  behalf  of  my  Government  and  at  the  request  of  my  eoHeagaes,  th 
representatives  of  Austria-Hungary,  France.  Germany,  Italy,  an< 
Russia.  I  have  the  honor  to  transmit  the  inclosed  communlcatio 
relative  to  certain  measures  taken  by  the  naval  forces  of  the  grea 
iwwers.  signatories  of  the  treaty  of  Berlin,  In  the  waters  of  th 
island  of  C-rete. 

**  I  desire  to  explain  that  this  (H)nnnunicatlon  has  not  been  delivered  o 
the  date  which  it  bears  owing  to  an  accidental  delay  in  the  recelp 
of  their  instructions  by  some  of  my  colleagues.*' 

A  notice,  similar  to  that  communicate<l  to  the  Department  of  State  I: 
Washington,  was  published  in  a  supplement  of  the  Ix>udou  Gaxetti 
March  10,  1807.  copies  of  which  were  ofliclally  communicated  by  th 
foreign  office  to  the  United  States  embassy,  March  20,  1897.  (Pw 
Rel.  1807,  253-254.) 

Dec.  13,  1898,  the  British  ambassador  at  Washington  transmitter 
to  the  Department  of  State  a  communicjition  signed  by  himself,  a 
well  as  by  the  representatives  of  France,  Italy,  and  Russia,  saying 
"The  admirals  of  the  four  powers  in  Cretan  waters  have  issued  : 
notice  that  the  blockade  of  Crete  has  been  raised  from  the  5th  o 
December  instant,  but  that  the  importation  of  arms  and  munition 
of  war  is  absolutely  prohibited.'' 

For.  Uel.  1808,  :^84. 

The  German  ambassador  at  Washington,  in  a  promemoria  of  De* 
20,  1901,  referring  to  the  design  of  his  (Jovermnent  to  use  coerciv 
measures  against  Venezuehi  to  bring  about  a  settlement  of  claim 
and  to  this  end  to  employ  in  the  first  instance  a  pacific  blockade,  sai 
that  this  blcK'kade  '"  would  touch  likewise*,  the  ships  of  neutral  power 
inasmuch  as  such  ships,  although  a  confiscation  of  them  would  nc 
have  to  l>e  considered,  would  have  to  be  turned  away  and  prohibite 
until  the  blockade  should  be  rais(Ml.*'  No  respcmse  appears  to  hav 
Iwen  made  to  this  notice  at  the  time;  i)ut.  a  vear  later,  when  it  wa 
announced  that  Germany  and  (Jreat  Britain  would  act  together,  Mi 
Hav,  on  Dec.  12,  1902,  directed  Mr.  Tower,  the  American  ambassa 
dor  at  Berlin,  to  say  that  the  United  States  adhered  to  its  positioi 
in  the  case  of  the  Cretan  blockade  in  1S97,  and  therefore  did  "no 
acquiesce  in  any  extension  of  the  doctrine  of  pacific  blockade  whicl 
may  adversely  affect  the  rights  of  states  not  parties  to  the  contra 
versy,  or  discriminate  against  the  couimcrce  of  neutral  nations,''  aiu 
that  the  United  States  ivservetl  all  its  rights  in  the  premises.  Th< 
German  Government  replied  that  it  was  at  first  inclined  to  a  pacifi( 
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i»l«N*ka(K  Imt  that,  yielding  to  the  wishes  of  Great  Britain,  which  had 

i«»r<iste<l  on  estahlisliing  a  warlike  blockade,  it  would  join  with  that 

C  V  ^jvernnient   in  announcing  such   a  blockade  in  a   few  days.     Mr. 

T*<j)wor  also  reported  that  he  had  been  assured  that  Germany  "  at  pi*es- 

i» »  m  t  has  no  intention  whatever  to  de<*lare  war  or  to  proceed  beyond  the 

(•:=^^ablishnient  of  [a]  warlike  blockade."    In  response  to  an  inquiry 

U^-  Mr.  Hay  as  to  what  was  intended  by  a  "  warlike  blockade  without 

t*r  aar,  esi)ecially  as  regards  neutrals/'  the  Gi\rnmn  Government  stated 

tl~mAt,  although  it  was  not  intended  to  make  a  formal  declaration  of 

n^-  sar,  a  state  of  war  would  actually  exist,  and  that  the  warlike  block- 

a«l4»  would  lx>  attended  with  all  the  conditions  of  such  a  measure,  just 

a*^   if  war  had  l)e<»n  formallv  declan»d.     A  blockade  of  Puerto  Cabello 

&r«4!  MaracailK)  was  proclainuul  by  Germany  on  Dec.  20,  1902. 

On  IXt.  12,  1002,  an  instruction  similar  to  that  sent  on  the  same 

dj&T  to  the  American  ambassador  at    Berlin  was  addressed  to  the 

.Viiieri(*an  embassy  in  I»ndon.     On  the  IHth  of  December  the  embassy 

peportwl  that  the  prime  minister,  Mr.  Balfour,  had  stated  in  the 

IFouse  of  Commons  that  he  agreed  with  the  United  States  in  think- 

in|i^** there  can  l)e  no  such  thing  as  a  pacific  blockade;"  that  "evi- 

dentlv  a  blockade  does  involve  a  state  of  war,"  and  that  a  formal 

notice  wouM  be  issued  in  due  time  for  the  infonnation  of  neutrals. 

Such  a  notice  was  published  on  Dec.  20. 

It  may  be  ol^served  that  the  United  States  did  not  take  the  ground 
that  there  could  \ye  "no  such  thing''  as  a  pacific  blockade;  it  stated 
that  it  (*ould  not  acquiesce  "  in  any  extension  "  of  the  d<K*trine  of  pa- 
nfi<.'  I)lcx*kade  so  as  to  affect  *' the  rights  of  states  not  parties  to  the 
controversy." 

For.  IM.  19C*3,  pp.  420.  421.  42^,  452.  4.V).  4r>S. 

For  the  promenioria  of  the  Germnn  aiubaHsntlor,  kch;  For.  Rel.  1901,  10C>. 

In  1H87  the  Institute  of  International  Law,  twenty-seven  members 
'*'njj  present,  adopted  a  dei'laration  to  the  effwt  that  pacific  blwk- 
w  should  lie  recognize<l  as  [x»miitted  by  the  law  of  nations  only 
under  the  following  conditions:  (1)  That  ships  under  a  foreign 
"•P  sliould  l)e  alloweil  frwly  to  enter  in  spite  of  the  bI(M'kade:  (2) 
that  the  blockade  sliould  Ik»  declared  and  notifie<l  officially  and  main- 
t«in«l  hv  a  sufficient  fonv:  (3)  that  ships  of  the  bhx'kaded  j>ower 
*nioh  should  fail  to  resjMH't  the  bhK'kaih'  should  Ih»  scH]uestered,  and 
™t  when  b]oi*kade  had  ceasiMl  thev  should  lx»  ivstonnl  with  their 
^^fgoesto  their  owners,  but  witliout  any  damages  for  their  detention. 

Anuunlre  de  TlnKtitut.  1S87-88.  .'{00. 

**It  hdfi  be*»u  erron«)a»«l.v  stntiMl.  ♦^voii  by  Dr.  Wharton,  l>ip»st.  vol.  iii. 
p.  44iK  tbiit  th<*  *  Institut  *  had.  in  lS7r>.  (»xpn'»s4>il  itst^lf  :is  op|n)S4n1  to 
ptHflc  blockade  for  any  pnr|H»s«».  Tlu»  (]u<*sti«>n  was  iu»v«»r  lK»fon» 
tbe  'fiwtltut*  In  187r>:  and  tho  mistake  is  <hu>  to  tlu>  fart  that  in  a 
*  QiMStloiiiialre  *  addret»ed  to  the  iueu)l>er8  of  a  coiuuiittee  on  private 
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property  nt  sea,  which  reported  In  that  year,  attention  had  be 
incidentally  trailed  to  the  legality  of  pacific  hlockades,  but  wlthc 
distinguishing  l)etweeii  the  different  nunles  in  which  they  have  b€ 
api)lied.  A  majority  of  tlie  nieinl>er8  of  the  committee  replied  In 
sense  adverse  to  the  pnictictN  as  tluis  unlimited  in  its  scope,  f 
Revue  de  Droit  Inter natiomil,  t.  vii.  p.  (511"  (Holland,  Studies 
International  Law,  144,  note.) 

"  It  i.s  difficult  to  understand  the  objections  which  have  l)een  ma 
to  the  more  limited  form  of  the  measure,"  i.  e.,  pacific  bloc^knde,  wh 
applied  only  to  vessels  of  the  hhxikaded  power.  "  M.  Percls  seei 
to  l)e  supported  only  by  M.  Heffter  [Vdlkerrecftt  der  Gegenwa 
§  111]  in  maintaining  that  the  measure  may  l>e  lawfullj'^  extend 
so  as  to  affect  the  ships  of  third  states.  .  .  .  The  opposite  \\\ 
is  taken  by  F.  de  Martens,  W.  E.  Hall,  Neumann,  De  Negrin,  Oppe 
heim,  Wurm,  Glas,  Fiore,  Calvo,  Bluntschli,  AMiarton,  Bulmerim 
Xys,  Gessner,  Geffcken."  The  opinions  of  international  lawyers  a 
focu.sed  in  the  resolutions  of  the  Institute  of  International  Law 
1887,  which  "  may  bt^  taken  as  a  well-considered  expression  of  expc 
European  opinion.'' 

II(»lland,  Studii»s  in  Int  Law.  140.  14»-144. 

Rivier,  after  noticing  the  theoretical  objections  to  the  idea 
"  pacific  blockade,''  says  it  is  hardly  possible  (o  deny  to  the  measii 
the  character  of  an  institution  of  the  actual  law  of  nations,  and  thi 
with  the  limitation  that  it  can  1k^  applied  only  to  the  ships  of  t 
blockaded  country,  it  is  in  substance  nothing  more  than  a  particul 
phase  of  reprisals,  such  as  embargo.  The  measure  of  pacific  bloc 
ade  had  a  powerful  advocate  in  the  late  Rolin-Jaequemyns. 

Rivier,  Prlncipos  du  Droit  des  (Jens,  II.  IDS-IJM);    Rolin-Jaequemyns, 
Revue  de  Droit  Int.  (187(ii,  VIII.  ia^>. 

"Pistoye  ct  Duverdy  (Traite  des  Prises  Maritimea,  II.  37G-S),  and  Wo 
sey  (§  llf)),  deny  tlie  existen<v  of  a  right  to  enforce  pacific  blocka- 
but  tlieir  minds  were  fixe<l  ui>tm  its  earlier  form.  HefTter  (111 
Calvo  (5  151)1).  and  Cauchy  (II.  428)  pronounce  in  favour  of 
Bluntschli  (88  r»(M*>-7)  approv<»s  of  the  practice  on  conditiL>n  that  1 
blockade  shall  be  so  conductiMl  as  not  to  touch  thinl  states.  V 
Bulmerlncti  (Iloltzcndorff's  Handl»uch,  1880,  Vol.  IV.  %  127)  un\^ 
linjjly  ndniits  it  as  l>elnjj:  at  any  rate  a  less  evil  than  war.  The  op 
ions  of  many  re<ent  v.r iters  will  l)e  found  sununarlxiHl  l>y  Von  B 
nierinc(|."     (Hall,  Int.  Law.  5tli  e<l.  .*^7r»,  note.) 

See,  also,  11.  R.  Deane,  Law  of  Blockade,  45-48;  Flore.  Droit  Int.,  %  12S 
Lawrence's  Wheatou  (18<J3),  845. 

7.  Em  BABOO. 

§  1098. 

By  a  joint  resolution  of  Congress  of  March  26,  1794,  an  embar 
was  laid  for  thirty  days  on  all  ships  and  vessels  in  ports  of  t 
United  States  bound  for  any  foreign  port  or  place.    The  immedii 
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m  tiJ*  was  tho  British  cmler  in  council  of  Nov.  (>,  1703,  and  a  reported 
cYi^ile  s|ieM*h  by  I^)rd  Dorchester  to  tlie  Indian  trilws  which  were  in 
«v=stility  with  the  (Tnited  Static     It  was  exi)ccted  that  the  measure 
rc^uKI  load  to  a  rt!«triction  of  the  supply  of  provisions  to  the  Hritisii 
U-«»l  in  the  Wc»st  Indies,  though  the  letter  of  the  act  ojH'rated  (Hjually 
i^raiinst  the  French.     Washington,  in  a  message  to  Congivss  of  Marcli 
•JS*  17W,  stated  that  he  had  requested  the  governors  of  the  st»verdl 
States  to  call  out  the  militia  for  the  detention  of  vesst»ls,  if  necessary; 
anil  he  nH*oniniended  that  the  embargo  be  extended  to  Kshing  vessels, 
to  which  it  hatl  not  l)een  held  to  apply.     It  was  also  construed  not  to 
apply  to  anned  vessels  poss<*ssing  public  connnissions,  except  letters 
of  iimn|ue.     By  a  resolution  of  April  18,  1704,  the  eml)argo  was  ex- 
tended to  May  25,  1704.     On  April  7,  1704,  a  resolution  was  intro- 
ducHJ  in   Congn»SH  to  .su.si)end   intercourst*  with   (ireat    Britain    in 
Hritisii  pnxhictifmH,  but  when  Jay's  nussion  to  Knghind   was  an- 
nmincwl  it  was  dmpped.     For  the  same  reason  the  act  of  June  4,  1704, 
*hi('h  was  to  remain  in  force  till  fiftec»n  davs  after  the  conuntMxvment 
«rf  tin*  next  session  of  Congress,  and  by  which  the  President   was 
sutWizinl  to  lay  an  embargo  whenever  in  his  opinion  the  public 
affty  sliould  rwpiire  it,  remaineil  unexi^uted.     By  an  act  of  May  '22, 
l*?M.  however,  the  exiM)rtation  of  munitions  of  war  was  prohibited 
fwa  year,  and  their  imi)ortation  free  of  duty  was  authorized  for  two 
y«rs. 

Kt>w>lutk»n  Marcli  2f;.  17!M.  1  Stnt.  UNt;  im^sHiip*  of  Manli  '2H,  171M.  Am. 
Stiite  I*iii».  For.  Kel.  I.  4*J!»:  rt»j«»liitl<)ii  April  2,  171M.  1  Stat,  loi  ; 
r«*firiliitioti  Ai»rU  IS.  17SM.  id.  401 ;   art  of  June  4.  17!M.  id.  :\T2;   act  of 

In  a  H|KH*ial  messagi»  to  Congress  of  l)4»(TiulM»r  is,  1S()7,  President 
•'«*ir«*rs<ui.  ill  view  of  the  injuries  inflicted  on  American  comnierrc 
'"»'1«T  Nai)ole<nrs  IWlin  decnv  of  XovemUT  21,  1S(M;,  and  the  British 
'wTws  of  bhx'kade  and  orders  in  council,  reconnnende<l  "an  inhibi- 
**<*n  of  the  departure  of  our  vess^ds  from  the  ports  of  the  I'nitecl 
Nitis/'  The  Senate,  in  s<»cret  si»ssi(»n,  l»y  a  vote  of  22  to  <*»,  passed  a 
Ml  laying  an  endmrgo  on  all  shipping,  f(»reign  and  <1omestic.  in  the 
l^'ftsof  the  rnit4Hl  Staters.  The  Ibnis**,  with  <'lo.s4»d  d«M)rs,  passed  tiic 
''ill,  iftor  a  delmte  of  thnn*  davs,  bv  a  vott»  of  s-j  to  11.     The  bill  Im»- 

ft  ft 

'■^nie  I  law  by  tlie  appn»val  of  the  Presidc»nt  on  IVcouiIkt  22,  1^07. 

To  tile  iinnie<liate  o]N>nition  of  this  measure  an  exce|)tion  was  ma<lc 

•*»  fivor  of  foreign  v<»ssels,  which  wen*  allowed  to  (lc[)art.  either 
I  "«i<Ul  or  in  ballast,  on  n^viving  noti<v  of  the  act.  The  rnibarg;^  wa-- 
!       '^l"ilwl  bv  the  act  of  March  1.  ls01>,  whi<*h  sub>titiit*Ml  a  poli<v  of 

ii«iiint(T(t»ur>i>. 
^^»  April  1,  1S12,  President   Madison  s<»nt  a  nM'-sa<ri*  t<»  ('oM«;n'— 

'^*>Q>nieiiding  am>ther  embargo.     An  appropriate  a<'t   was  adopt(*d 
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on  April  G,  1812,  and  this  was  followed  on  the  14th  of  April  by  an 
act  prohibiting  exportations  by  land.  Mr.  Grundy  said  that  he  un- 
derstood that  this  embargo  was  "  a  war  measure  "  and  was  meant  to 
lead  directly  to  war,  and  Mr.  Calhoun  afterwards  declared  "  its  mani- 
fest  propriety  as  a  prelude." 

By  the  act  of  Decenil)er  17,  1813,  passed  while  the  war  with  Great 
Britiiin  was  in  progress,  tlie  exportation  of  all  produce  or  live  stock 
was  prohibited,  and  for  this  purjyose  an  embargo  was  laid  upon  the 
coasting  trade.  On  January  18,  1814,  the  President  recommended 
the  repeal  of  the  act,  which  was  found  to  be  very  onerous  in  its  opera- 
tion, and  it  was  re[>ealed  by  Congress  on  the  14th  of  April. 

Mossttge  <»f  Prosldent  .Teflfersoii.  De<'.  18,  1807,  Am.  State  Pai)er«,  For. 
Rel.  III.  25;  act  of  December  22.  1807,  2  Stat.  451,  452.  This  act 
was  Hiipplementeil  by  tlie  acts  of  January  S),  1808,  2  Stat.  453; 
March  12,  1808.  2  Stat.  47.3:  Ai>rU  25,  1808.  2  Stat.  499:  Jan.  9,1809, 
2  Stat  5(XJ.  Sw,  also,  Moore,  Int.  Arbitrations,  V.  4451-4455;  Von 
riolHt's  Calhoun,  10:  Quincy's  SiK?eche8.  81,  53,  247;  5  Jefferson's 
Works,  227,  252,  258,  271,  289,  33(?,  341,  352;  Tx)8slng'8  Encyc.  of  U. 
S.  History,  tit.  "  EmbarRo; "  1  Ingersoirs  Second  War,  Ist  series,  485. 

For  n*iM)rt  of  the  Senate  committee  of  April  16,  1808,  on  the  British  and 
French  aK>?reHsionK  on  American  shipping  and  sustaining  the  policy 
of  the  embargo,  see  Am.  State  Pajwrs,  For.  Rel.  III.  220. 

In  1824  Mr.  Jefferson  stated  that  when  he  sent  his  message  of  Dec.  IS^ 
1807,  to  Congn^s  he  had  in  his  possession  an  English  newspaper 
containing  the  orders  in  council  of  the  11th  of  November.  (Mr. 
JeflTerson  to  Mr.  Matlison.  July  14,  1824,  7  Jefferson^s  Works,  373.) 

Mr.  Clay,  S|)eaiier  of  the  House,  in  a  private  letter,  dated  March  15^ 
1812,  addresse<l  to  Mr,  Monroe,  ScHTetary  of  State,  writes: 

**  Slnit*  I  had  tlie  pleasure  of  conversing  with  you  this  morning  I  have 
<*oiiclud<Hl,  in  writing,  to  ask  a  coaslderation  of  the  following  pro- 
IK>sitions : 

"  That  the  President  recomm(»nd  an  embargo  to  last,  say,  30  days,  by  * 
confidential  message. 

"That  a  t<'nninatioii  of  the  embargo  Ik»  foilowetl  by  war;  and 

*•  That  he  also  reconnnend  provision  for  the  acceptance  of  10.000  voluo- 
tcHTs  for  a  sliort  i)eriod.  whose  otticers  are  to  be  commissioned  by  tlie 
President. 

**  The  objection  to  an  embargo  is  that  it  will  imiiede  sales.  The  advan- 
tage's an*  tiiat  it  is  a  nuNMsure  of  some  vigor  upon  the  heels  of 
Henry's  <lis<*losur(» — that  it  will  give  tone  to  public  sentiment — op^l^ 
ale  as  a  notitlcntion.  repressing  indiscreet  siHH'ulatlon,  and  enabling 
the  prudent  to  loolv  to  the  proltnble  iK'riod  of  the  commenccmeDt  of 
hostilitii^,  and  thus  to  put  under  siM»lter  before  the  stt^rm.  It  «*'*"• 
above  all.  iM)werfully  accelerate  preparations  for  the  war.'*  (MoDivc 
Tapers.) 

'*  When  a  war  with  Enfl^hind  was  scTionsly  apprehended  in  1794,  I 
approved  of  an  en»l)iir<ro*  .*»s  a  ten»|M)i'ai*v  measure  to  pre^serve  oiirse»' 
men  and  pro|)erty,  hut  not  witli  any  expectation  that  it  wouhl  influ' 
ence  Kn<i:land.  T  thon<!:ht  the  enil)ar<r<K  wliich  was  laid  a  j'oar  ag«K  ** 
wise  and  prudent  measure  for  the  same  i-eason,  namely  to  preserve 
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our  seamen  and  as  much  of  our  property  as  we  could  get  in,  but  not 
with  the  faintest  hope  that  it  wonid  influence  the  British  coiuieils. 
At  the  same  time  I  confidently  expecte<l  that  it  would  be  raised  in  a 
few  months.  I  have  not  censunnl  any  of  these  measures,  because  I 
knew  the  fond  attachment  of  the  nation  to  them;  but  I  think  the 
nation  must  soon  be  amvinced  that  they  will  not  answer  their  expec- 
tations. The  emlwrgo  and  the  non intercourse  laws,  I  think,  ought 
not  to  last  long.  They  will  lay  such  a  foundation  of  disaffection  to 
the  National  Government  as  will  give  great  uneasiness  to  Mr.  Jef- 
ferson *s  successor,  and  produce  such  distractions  and  confusions  as  I 
shudder  to  think  of." 

Mr.  J.  Adams  to  Mr.  Varnnm.  Dec.  20,  1808,  0  John  A(lntnR*»  Workfl.  GOa 
For  an  ex|ioHitiou  of  the  cIrcuiiiKtiinccw  under  which  tlio  oiiihnnco  stntuteR 

were  re|)ealed,  Hce  Mr.  Jefferson  to  Mr.  Giles,  I)e<*.  2.1,  1825,  7  Jef- 

femoirH  WorkH.  424. 
For  WiHInin  l*lukney*H  view  of  the  embank,  nee  .'(  UundnU'H  Jefferson, 

2ffr. 
For  the  viewii  of  Mr.  (SnUntin.  Hee  1  Oanatin*8  Works,  478. 

Under  the  emliargo  act  of  I)t»cember  22, 1807,  2  Stat.  451,  the  words 
^  an  emlmrgo  l)e  and  hereby  is  laid  *'  not  only  im{K)sed  upon  the  public 
officers  the  duty  of  preventing  the  departure  of  registered  or  sea- 
letter  vessels  on  a  foreign  voyage,  but  prohibited  their  sailing,  and 
consequently  rendered  them  liable  to  forfeiture  under  the  supple- 
mentarv  act  of  Januarv  0,  1808,  2  Stat.  453. 

In  huch  case,  if  the  vesst»l  l)e  actually  and  Ixma  fide  carried  by 
force  to  a  foreign  port,  she  is  not  liable  to  forfeiture;  but  if  the 
nipture,  under  which  it  was  alleged  that  the  vessel  was  compeIle<l  to 
p»  to  a  foreign  port,  was  fictitious  and  collusive,  she  was  liable  to 
c^denmation. 

The  Winiam  Klni?  (1817).  2  Wheat.  148. 

The  embargo  act  of  April  25,  1808,  2  Stat.  499,  related  only  to 
^*ssel«i  ostensibly  iHumd  to  some  jMU't  in  the  United  States,  and  a 
^»2un»  after  the  tennination  of  the  voyage  is  unjustifiable:  and  no 
'urther  detention  of  the  cargo  is  lawful  than  what  is  necessarily 
**|*n(lent  on  the  detention  of  the  vesst»l.  It  is  not  essential  to  the 
^^rmination  of  a  voyage  that  the  vess<»l  should  arrive  at  her  original 
***ination;  it  may  be  pnKluwd  l)v  stranding,  stn»ss  of  weather,  or 
•V  other  cause  inducing  her  to  enter  another  port  with  a  view  to 
^^unite  her  voyage  l)ona  fide. 

OtlR  r.  Waher  (1817),  2  Wlieaton.  IS, 

*t  was  iH>  off«»nse  against  the  embargo  act  of  Jan.  9,  180S,  to  take 
^^^  out  of  one  vessels  and  put  them  into  another  in  the  |M>rt  of 
"•Itimorr,  unless  it  be  done  with  an  intent  to  exj)ort  them. 

jQliana  r.  United  Htateii  (1810).  G  Crunch,  S21, 
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A  vessel  which  proceoded  to  a  foreipi  port  contrary  to  the  acl 
January  9,  1808,  was  liable  to  seizure  upon  her  return,  though  the 
provided  for  a  penalty  in  case  she  should  not  Iw  seized. 

United  States  r.  BriK  Ellzii  (1812),  7  ('raiuli,  li;i. 

In  a  prosecution  under  section  8  of  the  embargo  act  of  Januar 
1808,  it  was  held  that  the  evidence  of  necessity  which  would  excus 
violation  of  the  law  must  Ik*  very  clear  and  positive. 

Brig  JamoH  WoUs  r.  \U\\Uh\  States  (1812).  7  C^rniKli,  22. 

This  section  did  not  forbid  the  lading  of  a  vessel  by  means  of  cr 
whose  business  was  confined  to  rivei^s,  bays,  and  sounds  in  the  Uni 
States. 

Sobooiier  Paulina's  Cargo  r.  United  Slates  (1812),  7  Crunch,  52. 

Nor  did  its  prohibition  of  any  ves.sel  to  "  depart  from  any  port 
the  United  States  without  a  clearance  or  permit  "  c*over  the  case  o 
vessel  which  had  left  the  wharf  and  i)roceeded  a  mile  and  a  h 
therefrom  with  intent  to  go  to  sea,  but  had  not  actually  left  the  p 

Slooi)  Active  V.  United  States.  (1812).  7  Crancli.  100. 

Tt  seems  that  a  schooner,  which  was  "  originally  an  Ameri< 
ves.sel,  but  had  Innin  captui*ed  and  (condemned  as  prize,  and  p 
chased  by  Tlurst,  her  former  master,  an  American  citizen,"  was  i 
feited  as  a  foreign  vessel,  under  section  5  of  the  act  of  Januan 
1808,  on  the  strength  of  "  the  capture,  condemnation,  and  sale,  J 
the  Danish  burgher's  brief,  w-hich  the  master  had  obtained." 

Schooner  Gt^)d  Catharine  r.  Unlttnl  States  (ISl.T),  7  Cranch,  340.  1 
case  is  very  hni>erfe<*tly  reiK)rtiHl,  and  no  opinion  apiieara  to  I 
beeii  delivered. 

Seynhle^  that  it  was  a  good  defense  to  an  action  on  an  embargo  b 
that  it  w^as  given  for  more  than  double  the  value  of  the  vessel 
cargo,  and  that  the  master  was  constrained  to  execute  it  by  the  refi 
of  a  clearance. 

United  States  r.  Gordon  (18i:»»).  7  Cranch.  287. 

Quiere:  Whether  a  registered  vess(»l,  which  had  a  clearance  fi 
one  port  to  another  of  the  United  States,  was  forfeitable  rnder 
embargo  acts  of  December  if 'J,  1807,  and  January  9,  1808,  for  goinj 
a  foreign  port.  The  court  was  ''  not  convinced  '"  that  she  was  not, 
did  not  decide  the  point. 

Brig  Short  Stai^le  r.  Unltetl  States  (1815).  !)  Cranch.  55. 

A  l)ond  was  given  under  tlie  act  of  December  *J2,  1807,  oommc 
called  tlie  embargo  act,  to  reland  ct*rtain  goods  in  the  United  SUi 
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-the  dangers  of  the  seas  only  excepted/'  Held,  that  the  case  of  a 
vessel  driven  by  stress  of  weather  into  a  port  of  the  West  Indies, 
when*  the  authorities  coniix41ed  the  cargo  to  be  sent  ashore  and  sold, 
i-mnie  within  the  exception. 

United  SUtes  r.  Hall  (1810),  G  Cruneb,  171. 

A  Ixind  taken  under  section  1  of  the  embargo  act  of  January  9, 1808, 
Is  not  void  because  it  was  given  by  consent  of  parties  after  the  vessel 
had  sailed. 

Hpenke  r.  Uuited  States  (1815).  0  Cramlu  28. 

By  swtion  11  of  the  einlwrgo  act  of  April  25,  1808,  the  collectors  of 
custom**  wen*  **  res|K*ctively  authorizeil  to  detain  any  vessc^l  ostensibly 
Umud  with  a  cargo  to  some  other  jwrt  of  the  United  States,  whenever, 
.n  their  opinions  the  intention  is  to  violate  or  evade  any  of  tW*  pro- 
Tlsicms  of  the  acts  laying  an  embargo,  until  the  decision  of  the  Presi- 
»l«it  of  the  Uniteil  States  Ik»  had  thereupon.''  It  was  held  that  this 
wrtion  did  not  authorial*  the  stMzure  of  a  vess(»l  whicli  had  actuallv 
arrival  at  her  port  of  discrharge  and  had  received  from  the  collector  of 
*he  port  a  |M>nuit  to  land  her  cargo,  and  that  such  a  seizun^  coidd  not 
^  justifie<l  by  instructions  from  the  Secretary  of  the  Treasury  and  the 
confirmation  of  the  President. 

Otis  r.  Bacon  (1813).  7  Crancli.  580. 

Though  a  voyage  may  Ih»  terminated  by  stranding,  by  stress  of 
*«^thpr.  or  bv  anv  other  caut-e  inducinir  an  iionest  entrv  into  another 
port  with  a  view  to  terminate  the  voyage,  yet  a  mere  colorable  entry 
into  such  other  iK)rt  will  not  suffice*. 

in\H  I.  Walter  (1«17),  2  Wlieat.,  IR 

l'n<h»r  the  eleventh  st»ction  of  the  act  of  the  ^ritli  of  April,  1808,  the 
'^»llorior  was  justified  in  detaining  a  vessel  liy  his  honest  opinion  that 
Ihoh'  was  an  intention  to  violate  or  evade  the  provisions  of  the 
™*rp)  laws.  It  was  not  necessary  for  him  to  show  that  his  sus- 
iHcion  was  n*as<mable. 

^Yiiwell  r.  .MeFatl«ii  (1S14),  ft  rniii<h.  *M, 

^Hcler  the  emlrargo  act  of  April  -jr*,  ISOS,  it  wa>  not  necessary  to 
^^^  probable  cause  for  the  vt^ssel's  detention,  but  only  a  bona  fide 
^nort  to  exei'Ute  the  law. 

OIIh  r.  Walter  (1817).  2  Wlient..  IS 

Ni'tion  11  of  the  act  of  April  'J."),  isOS,  gav<»  no  |>owtT  to  M»iz«»  the 

'"'fj?»>[)««cifi<'ally,  or  to  detain  it  if  >4'panittMl  from  tlio  ve^M»l. 

Hkntiiu  r.  Majtierrj'  <1S17>.  '2  Wheat..  1. 
Otb  r.  Waller  (1817),  2  Wheat.  18. 
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8.    NONINTEBCOUBSE. 

§    1099. 

June  13,  1798,  the  President  approved  an  act  of  CJongress  to  sus- 
pend commercial  intercourse  between  the  United  States  and  France 
and  her  dei>endencies.  This  was  followed  by  acts  to  increase  the 
naval  armament  of  the  United  States,  and  to  authorize  the  raising 
of  a  provisional  army  and  the  defense  of  American  merchant  vessels 
against  French  dei)rc(lations,  as  well  as  by  various  other  acts  which 
brought  about  the  state  of  limited  hostilities  between  the  United 
States  and  France. 

Moore.  Int.  Arbitrations,  V.  442<;. 

See,  also,  Mr.  Pi<-keiinff.  Sec-,  of  State,  to  Mr.  Latimer,  Oct.  27,  1798.  10 

MS.  Doni.  I^t.  15.1;  Mr.  Wagner,  chief  clerk  of  Dept  of  State,  to 
#     Mr.  Honaniy.  Dec.  5,  1708,  id.  187;  Mr.  Pickering.  Sec.  of  State,  to 

Mr.  Holmes,  April  10.  171>f).  id.  284;  Mr.  Pickering,  Sec.  of  State,  to 

Mr.  Pinckuey.  May  1(J.  1709,  id.  329. 

In  November,  1708,  the  owner  of  the  American  schooner  Jitno^ 
which  was  then  Iwund  for  the  island  of  St.  Croix,  such  owner  being 
a  resident  of  the  United  States,  gave  bond  to  the  collector  of  customs 
at  New  York  against  the  schooners  lx>ing  used  in  violation  of  the  act 
of  Congress  of  June  13, 1708,  establishing  nonintercourse  with  France. 
At  St.  Croix  the  schooner  was  sold  to  a  resident  Danish  subject,  by 
whom  she  was  afterwards  sent  to  a  French  island.     Her  name  was 
changed  to  the  Jennett,.  under  whi(*h  she  subsequently  entered  the 
port  of  New  York,  where  she  was  seized  and  detained  for  an  alleged 
violation  of  the  l)ond.     It  was  held  that  the  law  "  did  not  intend  to 
affect  the  sale  of  vessels  of  the  ITnited  States,  or  to  impose  any  dis- 
ability on  the  vessel,  aft(T  a  b(ma  fide  sale  and  transfer  to  a  for- 
eigner;"' that  this  point  was  settled  in  the  case*  of  the  Charming 
Betsy ^  with  which  decision  the  court  ''  was  well  satisfied." 
MarshaU,  C.  J.  Sands  r.  Knox  (IWMJ),  3  (Yanch,  499. 

Septemlx?r  20,  1808,  the  sliip  Tlvlen  was  seized  for  a  violation  ^^ 
the  act  of  Congress  of  February  28,  180r),  2  Stat.  351,  suspending 
commercial  intercourse  witli  c(»rtain  ports  in  Santo  Domingo,  T^*^ 
]il>el  was  dismissed  on  the  ground  that  the  act  had  expired  April  2^' 
1808. 

United  States  r.  Ship  IIoliMi  (1810),  0  Crancli,  20.S. 

As  to  nonintorc*ourse  witli  Santo  Doniinpo,  see  Moore,  Int  Arbitration'*' 
V.  447C»-4477. 

A^Hiere  a  vessel  was  condcMuned  and  sold,  and  tlie  money  paid  ov^^ 
to  the  United  States,  under  the  act  pr()hil)iting  trade  with  certft'*^ 
ports  of  Santo  Domingo,  the  Supi-cme  Couil  made  a  general  order  io^ 
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n*stiliitioii  of  the  pro|)erty  condemned,  on  its  appearing  that  the  act 
had  expired  since  the  proceedings  in  <iuesiion. 

Kacbel  r.  Taited  StatoH  (1810).  i\  Oanch.  321). 

A  vessel,  libeled  for  a  violation  of  the  nonintercourse  act  of  March 
1.  1801>«  contended  tliat  she  came  into  the  waters  of  the  United  States 
merely  for  the  pur{)ose  of  asi^ertaining  whether  she  might  land  lier 
cmrgo.  It  appearing,  however,  that  she  had  neglect4»d  prior  op|X)rtu- 
nities  to  inform  herself,  her  condemnation  was  affirmed. 

I«rlg  PeDobMOt  r.  Uulted  Statw  (181.3).  7  Crnnc-h.  :\rA]. 

It  was  a  cause  of  forfeiture  of  the  vessel  under  the  act  of  March  1, 
1809,  to  take  articles  on  Ixianl  at  a  forbidden  port,  with  the  owners' 
or  master *s  knowledge,  with  intent  to  imi>ort  them  into  the  United 
States. 

The  New  York  (1818),  3  Wbent.  r>9. 

By  section  4  of  the  act  of  March  1,  1801),  it  was  made  unlawful  to 
import  into  the  United  St4ites  any  goods  the  "  produce  "  of  France. 
Held,  that  this  prohibiti(m  appliinl  to  wines  which,  though  imported 
into  the  United  States  prior  to  the  act,  were  exported  to  the  Dutch 
bsland  of  St.  Bartholomew's,  where  they  were  purchased  by  the  con- 
signee and  reshipi)ed  to  the  United  States. 

8cbo«>ner  Ilopftet  r.  United  HUiteH  (1813).  7  ('ranch.  389. 

Under  the  same  statute,  an  American  vessel  from  (treat  Britain 
W  a  right  to  lay  off  the  ccmst  of  tlie  Unite<l  States  to  receive  instruc- 
tUHis  from  her  owners  in  New  York,  and,  if  necvssary,  to  drop  anchor 
•nd  in  case  of  a  storm  to  make  a  harbor;  and  if  prevented  l)y  a  mu- 
^»ny  of  her  cn»w  fnmi  putting  out  to  stm  again,  might  wait  in  the 
Otters  of  the  United  States  for  orders. 

Tnlted  StateH  v.  The  Cargo  <>f  the  Fanny.  9  (Yanih.  181. 

T1m»  forfeiture  of  goods  for  violation  of  tlie  nonintercourse  act  of 

^^M\  1,  18()1),  took  eift»ct  upon  the  commission  of  tlie  offenses  and 

•^oul  a  sulisequi^nt  lH>na  fi<le  sale  to  an  iiuKKvnt  pnrchast>r. 

rmtwl  Statefi  r.  19l»)  Hags  of  <\»fr<H'  (1S14>.  S  (YjmkIi.  ;m»S. 

The  Kanie  mle  applied  In  the  nim»  of  forfpltun*  undtT  st^'tUHi  :\  of  th<» 

a<«t  of  June  28,   1809.     (Unltwl  States   r.   Hrlpintine   Mars    (1SI4). 

8  < 'ranch.  417.) 
Hw  the  Octavia  (181C»),  1  Wheat.,  1*<».  under  the  art  of  .Iniie  L*S.  ls»rj». 

't^  nonintercourse  act  of  March  1,  1800,  was,  hy  force  of  the  net 
^^  May  1,  1810,  and  tlie  President's  priKlanuition  of  NovemUT  '2, 
^%  revived  on  Februarj'  2,  1811. 

Mff  AiirDra  r.  United  States  (181.3).  7  rrnnch.  .'^2. 
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The  United  States  interposed  a  claim,  under  the  nonintercourse 
act  of  Marcli  1,  1809,  to  a  vessel  and  cargo  which  had  been  captured 
by  a  privateer  and  lil)eled  for  condemnation  for  trading  with  the 
enemy.  Held,  that  *Mlie  municipal  forfeiture  under  the  noninter- 
course act  was  absorbed  in  the  more  general  operation  of  the  law  of 
war;''  and  that,  even  were  the  doctrine  otherwise,  the  prisEe  act  of 
June  2G,  1812,  sections  4,  0,  and  14,  granted  to  the  captors  all  property 
rightfully  captured  by  commissioned  privateers. 

The  SaUy  (1S14),  8  Cranoh,  ;W2. 

Prosecutions  under  the  act  of  March  1,  1800,  are  causes  of  admi- 
ralty and  maritime  jurisdiction,  and  the  proceedings  may  be  by  libel 
in  the  admiralty. 

The  Samuel  (181(>),  1  Wheaton,  9. 

In  a  pros(»cution  for  condemnation  of  a  vessel  for  violating  the  non- 
intercourse  act  of  June  28,  1809,  2  Stat.  550,  the  claimants  alleged 
that  the  vessel  was  driven  out  of  her  course  by  stress  of  weatlier  and 
thus  compelled  to  enter  a  foreign  port.  Held,  that  a  person  who  had 
violated  the  statute  must,  in  order  to  clear  his  vessid,  make  out  the 
\is  major  so  clearly  "as  to  leave  no  reasonable  doubt  of  his  innocence." 

RrlK  Struggle  r.  UnitcHl  Stah^a  (1815),  0  Cranch,  71. 

The  act  of  June  28,  1809,  requiring  a  vessel  sailing  for  a  permitted 
port  to  give  bond  in  '"  double  the  value  of  the  ^':essel  and  cargo"  not 
to  go  to  a  prohibited  port,  applied  to  a  vessel  sailing  in  ballast. 

Ship  UlchiiKUul  r.  VnlU^l  States  (1815),  9  ('ranch,  102. 

A  vesscd  coming  fnmi  (Jreat  Britain  on  July  4, 1812,  after  the  repeal 
of  the  British  orders  in  council,  but  l)efore  the  declaration  of  war 
was  known,  and  lying  off  the  coast  of  the  United  States  to  ascerta*'* 
whether  she  would  be  allowed  to  enter,  was  not  subject  to  condeinn**^' 
tion  under  the  nonintercourse  act  of  June  28,  1809,  though  she  h**' 
been  for(*ed  bv  stress  of  weather  and  a  mutinv  of  her  crew  to  come  into 
territorial  waters  and  wait  there. 

rnit(Hl  states  r.  Cargo  of  the  Fanny  (1815).  1)  ('ranch.  181. 

An  information  was  filed  against  certain  merchandise  under  secti^'^ 
5  of  the  nonimportation  act  of  March  1,  1809.  It  apj>eared  th«* 
after  the  merchandise*  was  seized  it  was  released  bv  order  of  the  Se^' 
retary  of  the  Treasury,  and  that  later  in  the  day  the  present  inform^' 
tion  was  filed.  The  (tistrict  court  condemned  the  property,  but  tl**^ 
circuit  court  reversed  the  decree,  holding  that  the  jurisdiction  a^ 
quired  by  the  original  seizure  was  ousted  by  the  subsequent  abandof"' 
ment.    Held,  that,  by  the  laws  of  the  United  States,  the  jurisdicticr^ 
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In  revenue  proceedings  in  rem  depended  upon  the  place  of  seizure  and 
not  of  the  offemse;  that  l)efore  judicial  cognizance  can  attach  upon  a 
forfeiture  in  rem  there  must  l>e  a  seizure;  that  this  seizure  must  subsist 
when  the  libel  or  infonnatioii  is  filed  and  allowed ;  and  that  ^'  if  a  seiz- 
ure lie  i*onipIetely  and  explicitly  abandoned,  and  the  propiTty  restored 
by  the  voluntary  act  of  the  part}'^  who  has  made  the  seizure,  all  rights 
under  it  are  gone.  ...  It  is,  in  this  respect,  like  a  case  of  capture, 
which,  although  well  made,  gives  no  authority  to  the  prize  court  to 
prort*e<l  to  adjudication,  if  it  l)e  voluntarily  abandoiM^d  lM»fore  judi- 
rial  proceedings  are  instituted.'^ 

story.  J.,  deUvering  tlie  opinion  of  the  court,  Tlie  BriK  Ann  (March  10. 
1815),  0  Cranch,  289. 

*•  Tlie  English  ministry,  accordingly,  refused  to  ratify  this  arrange- 
ment  [for  the  suspension  of  the  nonintercourse  act];  a  resolution 
which,  although  fully  justified  in  point  of  right  by  Napoleon's  violence, 
and  bv  Mr.  Erskinc's  deviation  from  his  instructions,  mav  now  well  l)e 
characterized  as  one  of  the  most  unfortunate,  in  point  of  expediency, 
ever  adopted  by  the  British  government :  for  it  at  onc*e  led  to  the 
renewal  of  the  nonintercourse  act  of  the  United  States;  put  an  en- 
tire stop,  for  the  next  two  years,  to  all  conmiertn*  with  that  country : 
mhiced  the  exports  of  Great  Britain  fully  a  third,  during  the  most 
critical  and  important  years  of  the  war;  and,  in  its  ultimate  results, 
contributed   to  produce   that   unhappy   irritation   l)etween   the   two 
countries,  which  has  never  yet,  notwithstanding  the  strong  Inrnds  of 
mutual  inten^st  by  which  they  art*  connected,  Ix^en  allayed.'' 

10  AUmn,  lIlRt.  of  KunifH*,  tMi 

H.  Doc.  651— vol  7 11 
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(1)  Particular  acts.     §  1110. 

(2)  Bombardment  of  undefended  towns.     §  1120. 

(3)  Pillage.     $  1121. 

(4)  Denial  of  quarter.     §  1122. 

(5)  Wanton  destruction.     8  112:5. 
(0)  Prohibite<l  implements.     §  1124. 
(7)  Uncivilized  warfare.     §  1125. 
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VII.  Prisoners  of  war. 

1.  Wbo  are  and  who  are  not.     §  1127. 
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.3.  Exchange.     §  1129. 
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Geneva  (Red  Cross)  convention,  1804. 
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UL  IimsBtTpnoN  of  commercial  relations. 

1.  Sospension  of  intercourse,    i  1135. 

2.  Contracts. 

(1)  Limitations  on  power  to  contract    fi  1136. 
<2)  Suspension  or  dissolution  of  contracts,    fi  1137 
(3)  Cessation  of  interest    S  1138. 
3l  Judicial  remedies. 

(1)  Suspension  and  revival.     §  1130. 

(2)  Susi)ensIon  of  statute  of  limitations,     i  1140. 

4.  Licenses.    §  1141. 

5.  Interference  with  means  of  communication,    fi  1142. 
X.  Military  occupation. 

1.  Occupied  territory  and  its  administration.     S  1143. 

Z  Civil  War  cases.     S  1144. 

3.  Regulation  of  commerce.     §  1145. 

4.  Treatment  of  tlie  inhabitants,    fi  1146. 

5.  Martial  law.     |  1147. 

6.  r^w  as  to  public  proiierty.     i  1148. 

7.  Law  as  to  private  property. 

(1)  Taxes;  contributions;  re<iulHitions.     fi  1149. 

(2)  Confiscation.     S  1150. 

(3)  Confiscation  acts.  1861,  1802.     S  1151. 

(4)  Abandoned  and  captured  proi>erty  act    S  1152. 

(5)  Cotton,     i  115.'). 

(6)  Slaves,     f  1154. 

(7)  Debts.    S  1155. 

Public  debts ;  private  debts. 
XI.  Conquest,    f  1156. 
XU.  TAcinc  intercourse  of  belligerents. 

1.  Fla^  of  truce.     I  1 157. 

2.  PassfwrtH  and  »ife  conducts.    S  11C& 

3.  Safeguards,     i  1159. 

4.  Capitulations,     i  1100. 

G.  8us|)enslons  of  arms.     S  1161. 

ft.  Truces  or  armistices,    i  1162. 
^"I.  EnD  or  WAR.     S  1163. 

^*^*-  <'()0incATioNs  or  the  laws  or  war.    S  1164. 
^^'>  inOUN  WARS,     f  1165. 

I.  DEFiyiTioya. 

%  1100. 

Moch  confusion  may  be  avoided  by  l)oarinp  in  mind  the  fact  that 
"y  the  term  war  is  meant  not  the  mere  employment  of  force,  but 
^*K*  «?xistence  of  the  legjil  condition  of  thinp>  in  which  rights  are  or 
^  be  prosecuted  bv  force.  Thus,  if  two  nations  declare  war  one 
*^Jnst  the  other,  war  exists,  though  no  fora»  whatever  may  as  yet 
"•^>  Ijoen  employed.  On  the  other  hand,  fonv  may  l)e  employed  by 
^'^  iittion  against  another,  as  in  the  cas4»  of  ivprisals,  and  yet  no 
»1«li«  <if  ^.j,|.  m,|y  a|.is4».  In  such  a  case  there  mav  1h»  said  to  Ih»  an 
*^^I  wir,  but  no  state  of  war.    The  distinction  is  of  the  first  imiwr- 
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tance,  since,  from  the  moment  when  a  state  of  war  supervenes  third 
parties  become  subject  to  the  performance  of  the  duties  of  neutrality 
as  well  as  to  all  the  inconveniences  that  result  from  the  exercise  of 
belligerent  rights.  One  of  the  most  remarkable  illustrations  of  the 
distinction  here  pointed  out  was  the  condition  of  things  in  China  in 
1900,  when  the  armed  forces  of  the  allies  marched  to  Peking  and 
occupied  parts  of  the  country  without  any  resultant  state  of  war. 

"  Cicero  says  that  war  is  a  contest  or  contention  carried  on  by  force. 
But  usage  applies  the  term,  not  only  to  an  action  [a  contest],  but  to 
a  state  or  condition :  and  thus  we  may  say,  war  is  the  state  of  persons 
contending  by  force,  as  such.  Hence  we  do  not  exclude  private  wars, 
which  preceded  public  wars,  and  have  the  same  origin  as  those.  .  .  . 
The  common  use  ©f  the  word  tear  allows  us  to  include  private  war, 
though,  used  generally,  it  often  means  specifically  public  war.  We 
do  not  say  that  war  is  a  state  of  just  contention,  because  precisely  the 
point  to  be  examined  is,  whether  there  be  just  war,  and  what  war  is 
just." 

Grotlus,  Book  I.,  chap.  1,  S  2. 

Bynkershoek  ac*cepts  Orotius^s  view  that  war  is  a  state  or  condition  of 
things  rather  than  an  action  or  contest,  but  suggests  as  a  more 
comprehensive  definition  tlian  that  of  Grotlus:  **  War  is  a  contest 
between  independent  parties  by  way  of  force  or  deceit,  for  tlie  pu^ 
pose  of  pursuing  their  right.**  By  this  definition,  as  he  points  oat, 
he  excludes  the  idea  of  i)rivate  war,  except,  perhaps,  as  to  Individu- 
als who  acknowledge  no  iwiltlcal  superior.     (Book  I.,  chap.  1.) 

Vattel  defines  war  as  the  state  of  things  in  which  a  nation  prosecutes  ita 
right  l)y  force.     (Book  III.,  chap.  1,  §  1.) 

For  other  definitions  of  war,  see  Twiss,  Law  of  Nations  in  Time  of  War, 
§  20,  p.  40;  Martens.  Law  of  Nations,  Book  VIII.,  chap.  2,  §  1 ;  HelT- 
ter,  §  113;  Buntschli  (l)y  Lardy),  art.  510;  Philllmore,  Int  Law,  UI- 
§  49;  Calvo.  Droit  International,  (5th  ed.)  IV.  15. 

"  20.  Public  war  is  a  state  of  armed  hostility  between  sovereign* 
nations  or  governments.  It  is  a  law  and  requisite  of  civilized  e^* 
istence  that  men  live  in  political,  continuous  societies,  forming  ox^^' 
ized  units,  called  states  or  nations,  whose  constituents  bear,  enjoy* 
and  suffer,  advance  and  rotrogi*ade  together,  in  peace  and  in  war.** 

Instructions  for  the  (Toverunient  of  Annies  of  the  United  States  In  it** 
Field,  (Jeneral  Orders,  No.  100,  April  L>4,  18G3,  \Var  of  the  Rebellic>'»» 
Official  Kecords,  series  3,  111.  150. 
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II.  KIXDS. 
1.  Public  and  (iKNERAi^ 

§  1101. 

Wheaton  and  other  writers  speak  of  '*  perfect "  and  "  imi)erfect " 
wars,  the  former  being  one  in  which  it  is  said  the  whole  nation  is  at 
war  with  another  nation  and  all  the  nienilx>i>»  of  each  are  authorized 
to  cunimit  hostilities  against  all  the  nienilx^rs  of  the  other  in  every  case 
iM'nnitted  by  the  laws  of  war;  the  latter,  a  war  limited  as  to  places, 
persons,  and  things.  It  may  be  suggested  that  it  would  be  more 
nearly  correct  to  speak  of  wars  in  this  sense  as  general  and  limited, 

Hee,  for  Wtiefiton's  claRsifleation  of  wars  as  **  i)erf(H!t  **  niul  ''  iuii)orfect/' 

Dana's  edition.  Part  IV.  sec.  290,  p.  ^74. 
Liswreoce,  In  a  note  preserved  by  Dann,  classeH  hh  nii  iD)|)erf(H't  war  **  the 

Umited  bostnities  autliorlzed  by  the  United  States  against  France  in 

17!»."  citing  2  DalL  21 ;  4  Id.  37. 

"A  perfect  war  is  that  which  destroys  the  national  peace  and  tran- 
quillity, and  lays  the  foundation  of  every  possible  act  of  hostility; 
the  iniperfeirt  war  is  that  which  does  not  entirely  destroy  the  public 
tniiquillity,  but  interrupts  it  only  in  some  particulars,  as  in  the  case 
of  reprisals.'' 

Case  of  tbe  Reaolntion,  Federal  Court  of  Ai>i)ealK,  1781,  2  nail.  18,  21. 

2.  LiMiTEa 

§  1102. 
See  as  to  French  sfwllatlon  cialnis.  supra,  i  105G. 

Ami  whereas  actual  hostilities  have  long  l)een  practised  on  the 
^^wninerre  of  the  United  States  by  the  cruisers  of  the  French  Republic 
umler  the  orders  of  its  Government,  which  orders  that  Government 
'^fuses  to  revoke  or  relax;  and  hence  it  has  Invome  improjH^r  any 
"^JPfr  to  allow  the  consul-general,  consuls,  and  vice-consuls  of  the 
'■'^^nch  Republic  alxive  named,  or  any  of  its  consular  jx^rsons  or 
•?^its  heretofore  admitted  in  these  Unite<l  Stat(»s,  any  longer  to  excr- 
^^^'^  their  consular  functions;  these  aiv  therefore  to  declare,  that  T  do 
^lofipif  recognize  the  said  citiz4»n  liCtomlM*  as  consul-general,  or  con- 
^^«  nor  the  said  citizens  Rosier  and  Arcambal  as  vice-consuls,  nor 
J  "'<*saij  citizen  Mozard  as  consul  of  the  French  Republic  in  any  part 
I  of  ti,^,  piiiii^j  States,  nor  permit  tht»m  or  any  other  consular  jK^rsons 
f  ^«p»nls  of  the  French  Republic,  hen^tofore  admitted  in  the  United 
\  '^Utes,  to  exercise  their  functions  as  such;  and  I  do  herebv  whollv 
I  ^vot,.  ii,^  rxetpiaturH  heretofon*  given  to  them  ivspectively,  and  <lo 
'  ^liretheni  absolutelv  null  and  void,  from  this  dav  forward.'' 
\  rrM-lanuitiaii  of  Jaly  13.  1708.  9  John  Adams's  Works.  170,  171. 
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Captain  Ting\%  of  tlic  IT.  S.  S.  Cangen,  lil>elecl  for  salvage  the  Ameri- 
can ship  Eliza,  which  he  recaptured  March  31,  1799,  from  a  French 
privateer,  after  she  had  l>een  for  more  than  ninety-six  hours  in  the 
privateer's  possession.  An  allowance  was  made  of  one-half  the  value 
of  the  ship  and  cargo.  The  propriety  of  this  allowance  depended  on 
the  application  of  certain  act.s  of  Congress.  By  an  act  of  June  28, 
1798,  an  allowance  of  one-eighth  was  made  to  a  public  anned  vessel 
that  "  recaptured  "  an  American  vessel  or  goods.  By  an  act  of  March 
2,  1799,  however,  it  was  provided  that  if  an  American  ship  or  goods 
should  be  "  retaken  from  the  enemy,"  an  allowance  of  a  half  should 
be  made,  if  the  retaking  occurred  above  ninety-six  hours  after  the 
taking;  and  it  was  by  the  same  act  further  provided  that  all  money 
accruing  or  accrued  "  from  the  sale  of  prizes  "  should  be  a  fund  for 
the  payment  of  the  half  pay  of  officrers  and  seamen.  The  propriety  of 
the  allowance  in  the  case  of  the  Eliza,  therefore,  depended  (1)  on 
wiiether  the  act  of  March  2,  1799,  applied  only  to  the  event  of  a 
future  general  war,  and  (2)  on  whether  France  was  an  "enemy"  of 
the  United  States  within  the  meaning  of  the  law.  The  judges  of  the 
Supreme  Court  delivered  their  opinions  seriatim. 

Moore,  J.,  said  that  the  act  of  1799  obviously  applied  to  the  present 
situation  with  respect  to  France.  How  could  that  situation  be  other- 
wise described  than  as  hoHtility  or  war,  or  the  parties  engaged  in  it 
than  as  enemies?  By  this  des(!ription  alone  could  they  justify  "the 
scene  of  bloodshed,  depredation  and  confiscation,  which  has  unhappily 
occurred." 

Washington,  J.,  said  that  "  every  contention  by  force  between  two 
nations,  in  external  matters,  under  the  authority  of  their  respective 
governments,  is  not  only  war,  but  public  war."     It  might  be  a  solema 
and  general,  or  perfect,  war,  or,  "  l>eing  limited  as  to  places,  persons, 
and  things,"  might  be  called  an  imperfect  w^ar.     Still,  it  was  a  public 
war,  and  the  parties  to  the  hostilities  authorized  by  the  acts  of  Coa- 
gi'ess  were  enemies.     Congress  had  "raised  an  army;  stopped  9\\ 
intercourse  with   France;   dissolved   our   treaty;   built  and  equipt 
ships  of  war;  and  commissioned  private  armed  ships;  enjoining  the 
former,  and  authorizing  the  latter,  to  defend  themselves  against  the 
armed  ships  of  France,  to  attack  them  o\\  the  high  seas,  to  subdue  aft^ 
take  them  as  prize,  and  to  recapture  armed  vessels  found  in  their 
possession."    "  In  fact  and  in  law  we  are  at  war;  an  American  ves9^* 
fighting  with  a  French  vessel,  to  subdue  and  make  her  prize^  is  fight^ 
ing   with    an   enemy   accurately   and   technically   s|K»aking:    .    . 
The  sixth  and  nintli  sections  of  the  act  [of  1799]  speak  of  priz^^^ 
which  can  only  lx»  of  property  taken  at  sea  from  an  enemy^  jure  helix  / 
and  the  Otli  section  si)eaks  of  prizes  as  taken  from  an  enemy^  in 
many  words." 
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Chase,  J.,  said  that  Congress  might  ^^  declaro  a  general  war,^'  or 
"  wage  a  limited  war."  The  contest  with  France  was  "  a  limited, 
partial,  war;  "  but  it  was  also  ^'  a  public  war,  on  account  of  the  public 
authority  from  which  it  ^nanates.^ 

Paterson,  J.,  said  that  the  two  countries  were  ^^  in  a  qualified  state 
of  hostility."  It  was  "  a  war  quoad  hoc?'^  It  was  "  a  public  war 
between  the  two  nations,"  qualified  in  the  manner  prescribed  by 
C<Higre8s,  and  the  term  enemy  applied  to  the  parties  to  it.  The  word 
*•  enemy  "  in  the  act  of  March  2,  1799,  applied  to  the  past,  present, 
and  future. 

Mr.  Justice  Chase  referred,  in  the  course  of  his  opinion,  to  Sir 
William  Scott's  observation  in  the  case  of  the  Santa  C'mz^  Rob.  Rep. 
M,  that  "  in  the  present  state  of  hostility  (if  so  it  may  be  called)  be- 
tween America  and  France,"  it  was  the  practice  of  the  English  court 
of  admiralty  to  restore  recaptured  American  property  on  payment 
of  salvage.  Mr.  Justice  Chase  declared  that  he  could  not  ^^  perceive 
the  difficulty  of  the  case,"  since  there  existed  between  the  two  countries 
"*  a  public  qualified  war." 

Bas  r.  Timor  (1800),  4  DalL  37. 

^Congress  may  authorize  general  hostilities,  in  which  case  the 
imenil  laws  of  war  apply  to  our  situation;  or  partial  hostilities,  in 
*hich  case  the  laws  of  war,  so  far  as  they  actually  apply  to  our 
^tuation,  must  be  noticed.  To  determine  the  real  situation  of 
Anwrica  in  regard  to  France,  the  acts  of  Congn\ss  are  to  be  in- 
^'pectefl.  .  .  .  One  direct  and  declared  object  of  the  war  .  .  . 
*»s  the  protection  of  the  American  commerce,  .  .  ."  And  as 
^l^ttt  existe<l  a  state  of  war,  even  though,  under  the  acts  of  Congress, 
»t  wts  a  ^  limited  state  of  hostilities,"  a  ship  of  war  of  the  United 
^^tes  had  a  right  to  capture  any  vessel  sailing  under  French  colors, 
"^<>ugh  express  authority  for  the  capture  of  such  a  vessel,  as  distin- 
P'ii'hfd  fnmi  a  French  vessel,  was  given  only  to  private  armed 
^^***K  This  right  was  one  of  the  *'  incidents  growing  out  of  those 
•^  of  hq:;tility  specifically  authorized,  which  a  fair  construction  of 
^«*  ids  will  authorize  likewise." 

MarHhiiH.  C.  J..  In  Talbot  r.  Seeman  (ISOl).  1  Crnnch,  1,  28. 

In  discussing  a  charge  of  trading  contrary  to  the  nonintercours<» 
J^  •gainst  France  of  June  i:^,  1798,  Marshall,  C  J.,  us^mI  the  phrase— 

^^n  if  an  actual  and 'general  war  had  existed  l)etwe(»n  this  country 
^^  France/'  etc. 

Ilallet  k  Bowup  r.  Jenks  (1805),  3  rrnnoli.  210. 

**'  think  it  is  clean  sir,  that,  whatever  niisuiulorstaiuling  existed 
Mweeu  the  United  SUtes  and  France  [froin  171)8  to  1800],  it  did  not 
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amount,  at  any  time,  to  open  and  public  war.  It  is  certain  that 
amicable  relations  of  the  two  countries  were  much  disturbed;  ii 
certain  that  the  United  Staters  authorized  armed  resistance  to  Frei 
captures,  and  the  captures  of  French  vessels  of  war  found  hover 
on  our  coast ;  but  it  is  certain,  also,  not  only  that  there  was  no  declfl 
tion  of  war,  on  cither  side,  but  that  the  United  States,  under  all  tl 
provocations,  never  authorized  general  reprisals  on  French  comme 
At  the  very  moment  when  the  gentleman  says  war  raged  betw 
the  United  States  and  France,  French  citizens  came  into  our  oou 
in  their  ow^n  names  claimed  restitution  for  property  seized  by  Am* 
can  cruisers,  and  obtained  decrees  of  restitution.  They  claimed 
citizens  of  France,  and  obtained  restitution  in  our  courts  as  citiz 
of  France.  .  .  .  This  act  [May  28,  1798],  it  is  true,  authori 
the  use  of  force,  under  certain  circumstances,  and  for  certain  obje 
against  French  vessels.  But  there  may  be  acts  of  authorized  foi 
there  may  l)e  assaults;  there  may  be  battles;  there  may  be  captures 
ships  and  imprisonment  of  i^ersons,  and  yet  no  general  war.  O 
of  this  kind  may  occur  under  that  practice  of  retonsion  which  is  ju 
tied,  when  adopted  for  just  cause,  by  the  laws  and  usages  of  natic 
and  which  all  the  writers  distinguish  from  general  war.  .  .  . 
the  same  day  in  which  this  act  passed,  .  .  .  Congress  pas 
another  act,  entitled  'An  act  authorizing  the  President  of  the  Uni 
States  to  saise  a  provisional  army; '  and  the  first  section  declared, tl 
the  President  should  Ik^  authorized,  '  m  the  crc7it  of  a  decl-arati/m 
war  (ujainat  the  United  States^  or  of  actual  inrasicm  of  their  territo 
hy  a  foreign  power ^  or  of  imminent  danger  of  surh  invasion^  to  cai 
to  Ikj  enlisted  ten  thousand  men."  Mr.  Webster  also  called  attenti 
to  the  fact  that  by  the  act  of  February  20,  1800,  war  was  still  spoil 
of  as  a  future  ccmtingency;  and  on  May  11,  1800,  further  warli 
preparations  were  stoi)ped. 

Mr.  Webster's  si)eooh  on  Fronob  Riwllatlons,  4  Webster's  Works,  103-1 
In  accoril  witb  tbis  view  is  Gray,  admr.,  r.  United  States  (1886),  21 

n.  340,  374.     ScH?  supra,  §   1(K>G. 
See,  also,  Lawrence's  Wbeaton  (18C»:3).  518. 

3.    ClTIL. 

§    110:3. 

''A  civil  war  l)etween  the  difFereni  members  of  the  same  society 
what  Grotius  calls  a  mired  war:  it  is,  according?  to  him,  puhlie  on  i 
side  of  the  established  <j:()vernment,  and  jfrirnte  on  the  part  of  1 
people  resisting  its  authority.  But  the  general  usage  of  nations 
pards  such  a  war  as  entitling  both  the  contending  parties  to  all 
riglits  of  war  as  against  each  other,  and  even  as  i^espects  neut 
nations." 
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Wbeflton.  Dana*H  (Hiition,  Part  IV.  mh^.  200,  p.  374. 

8ee,  Id  tbe  miuie  plutf,  Dhiiu^h  note  on  "  Belligerent  |>owers  exercised  In 
elvll  war/* 

*•  149.  Insurrection  is  the  rising  of  |)eople  in  arms  against  their 

government,  or  a  portion  of  it,  or  against  one  or 
•— lAWUioa.     n^^re  of  its  laws,  or  against  an  officer  or  officers  of 

the  government.  It  may  l)e  confined  to  mere  armed 
•?^i?^ance,  or  it  may  have  gn*ater  ends  in  view. 
**  150.  Civil  war  is  war  between  two  or  more  portions  of  a  country 
or  s^tate,  each  contending  for  the  mastery  of  the  whole,  and  each 
clainiing  to  be  the  legitimate  government.  The  term  is  also  some- 
tiine^  applied  to  war  of  rebellion,  when  the  i*ebellious  provinces  or 
portions  of  the  state  are  contiguous  to  those  containing  the  seat  of 
go%*€fmment. 

**  151.  The  term  relx^llion  is  applied  to  an  insurrection  of  large  ex- 
tent«  and  is  usually  a  war  between  the  legitimate  government  of  a 
rtnintrj*  and  portions  of  provinces  of  the  same  who  seek  to  throw 
off  their  allegiance  to  it  and  set  up  a  government  of  their  own. 

**  152.  When  humanity  induces  the  adoption  of  the  rules  of  regidar 
war  toward  relxds,  whether  the  adoption  is  partial  or  entire,  it  does 
in  noway  whatever  imply  a  partial  or  complete  acknowledgment  of 
their  government,  if  they  have  set  up  one,  or  of  them,  as  an  independ- 
rtit  or  soveri'ign  ix)wer.     Neutrals  have  no  right  to  make  the  adop- 
tion of  the  ruK»s  of  war  by  the  assailed  government  toward  rebels  the 
piMiml  of  their  own  acknowledgment  of  the  revolted  jx^ople  as  an 
independent  power. 
**  M,  Tn»ating  captured  rel>els  as  prisoners  of  war,  exchanging 
5        iwm,  mncluding  of  cartels,  capitulations,  or  other  warlike  agree- 
?       nieiits  with  tlu^m ;  addressing  officers  of  a  n»lH»l  :iriny  by  the  rank  they 
5       "»•>*  have  in  the  same;  accepting  flags  of  truce :  or,  on  the  other  hand, 
J       PMainiing  nuirtial  law  in  their  territory,  or  l(»vying  war  taxes  or 
J       iWiinl  loans,  or  doing  any  other  act  sanctioned  or  demanded  by  the 
I       '"^  tnd  ii>agt>s  of  public  war  lM*tw<vn  soverei^rn  InOligerents,  neither 
1       pr<>v«»s  nor  establislu»s  an  acknowhMJgnienl  of  the  relH»llious  ]HH)ple, 
S       '»r  of  ill,,  government  which  they  may  havr  ere<'ted,  as  a  public  or 
J       ^»v».rpij^i  power.     Nor  do<»s  the  adoption  of  the  rules  of  war  toward 
.       '^'•»*l>  imply  an  engagement  with  them  extcn^ling  lH»vond  the  limits 
.       •»!  these  rules.     It   is  victorv  in  the  Relil  that   ends  the  strife  and 
j       ''^tles  ill,,  futurt*  relations  lietwwn  the  contending  parties. 
•         ''I'M.  Tn^ating  in  the  field  the  ivlx»llious  enemy  a<Tording  to  the 
J       ***  and  usages  of  war  has  never  pn»vented  the  legitinuite  govern- 
\      '^^t  from  trying  the  leaders  of  the  rt»lH»llion  or  chief  rt»lH»ls  for  high 
|i^ei«on,  and  from  treating  them  accordingly,  unless  they  are  included 
1      ^  >  Ittortl  amneBty. 
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"  155.  All  enemies  in  regular  war  are  divided  into  two  geher 
classes — that  is  to  say,  into  combatants  and  noncombatants,  or  ui 
armed  citizens  of  the  hostile  government. 

"  The  military  commander  of  the  legitimate  government,  in  a  wi 
of  rebellion,  distinguishes  between  the  loyal  citizen  in  the  revolt* 
portion  of  the  country  and  the  disloyal  citizen.  The  disloyal  citizei 
may  further  \yc  classified  into  those  citizens  known  to  sympathi 
with  the  rebellion  without  positively  aiding  it,  and  those  who,  wit 
out  taking  up  arms,  give  positive  aid  and  comfort  to  the  rebellio 
enemy  without  being  bodily  forced  thereto. 

"  156.  Common  justice  and  plain  expediency  require  that  the  mi] 
tary  conmiander  protect  the  manifestly  loyal  citizens  in  revolt 
territories  against  the  hardships  of  the  war  as  much  as  the  commc 
misfortune  of  all  war  admits. 

"The  commander  will  throw  the  burden  of  the  war,  as  much 
lies  within  its  power,  on  the  disloyal  citizens,  of  the  revolted  porti( 
or  province,  subjecting  them  to  a  stricter  police  than  the  noncor 
batant  enemies  have  to  suffer  in  regular  war;  and  if  he  deems  it  aj 
propriate,  or  if  his  government  demands  of  him  that  every  citiw 
shall,  by  an  oath  of  allegiance,  or  by  some  other  njanifest  act,  decla: 
his  fidelity  to  the  legitimate  government,  he  may  expel,  transfer,  in 
prison,  or  fine  the  revolted  citizens  who  refuse  to  pledge  themselvi 
anew  as  citizens  obedient  to  tlic  law  and  loyal  to  the  government. 

"  Wliether  it  is  expedient  to  do  so,  and  whether  reliance  can  I 
placed  upon  such  oaths,  the  commander  or  his  government  have  th 
right  to  decide. 

"  157.  Armed  or  unarmed  resistance  by  citizens  of  the  Unite 
States  against  the  lawful  movements  of  their  troops  is  levying  wi 
against  the  United  States,  and  is  therefore  treason." 

Instructions  for  the  Govornnient  of  Annies  of  tlie  United  States  in  t 
Field,  General  Orders,  No.  100,  April  24,  1863,  War  of  the  RebelUa 
Official  Ri^cords,  series  li.  III.  KW. 

4.  Private, 

§1104. 

"  If  one  citizen  has  a  right  to  go  to  war  of  his  own  authority,  evel 
citizen  has  the  same.  If  every  (citizen  has  that  right,  then  the  nati* 
(which  is  composed  of  all  its  citizens)  has  a  right  to  go  to  war  by  tl 
authority  of  its  individual  citizens.  But  this  is  not  true,  either  on  tl 
general  principles  of  society  or  by  our  Constitution,  which  gives  th 
power  to  Congress  alone,  and  not  to  the  citizens  individually.  The 
the  first  position  was  not  true,  and  no  citizen  has  a  right  to  go  to  wi 
of  his  own  authority ;  and  for  what  he  does  without  right,  he  ought  1 
be  punished.'' 
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Mr.  Jeffeinon,  Sec.  of  State,  to  Mr.  Morris,  min.  to  France,  Aug.  16,  17D3, 
Am.  State  Paiiers,  For.  Rel.  I.  107,  1(58;  4  Jeflrer8on*»  Works,  HI. 
Adopted  by  Mr.  Webster,  Sec.  of  State,  report  to  President  (Thrash- 
er's case).  I>ec.  2:1,  1851,  6  Webster's  Works,  527.  (This  report  is 
not  on  record  in  the  Department  of  State.) 

*^  Xo  hostilities  of  any  kind,  except  in  necessary  self-defence,  can 
ImvF  iully  be  practiced  by  one  individual  of  a  nation,  against  an  indi- 
%'i<luil  of  anv  other  nation  at  cnmitv  with  it,  but  in  virtue  of  some 
piil>lic  authority.  War  can  alone  l>e  entered  into  by  national  au- 
thc^rity;  .  .  .  and  each  individual  on  lx)th  sides  is  engaged 
in  it  as  a  member  of  the  society  to  which  he  belongs,  not  from  motives 
c»f  fiersonal  malignity  and  ill  will.  .  .  .  Even  in  the  case  of  one 
enc^my  agaiast  another  enemy,  therefore,  there  is  no  colour  of  justifi- 
cat  i«)n  for  any  offensive  hostile  act,  unless  it  l>e  authorized  by  some 
met  of  the  government  giving  the  public  constitutional  sanction  to  it." 

Mr.  Joatlce  Iredell,  in  Talbot  r.  Janson  (1795),  3  Oall.  l.T),  KM). 

It  is  an  ofren.se  against  the  law  of  nations  for  any  |>ersons,  whether 
citizens  or  foreigners,  to  go  into  the  territory  of  Spain  with  intent  to 
recover  their  property  by  their  own  strength,  or  in  any  other  manner 
than  that  permitted  by  its  laws. 

U»,  At  Gen.,  17»7,  1  Op.  «8. 

**^Tiile  noticing  the  irregularities  committed  on  the  ocean  by 
^hers,  those  <m  our  own  part  .should  not  Ik?  omitted  nor  left  unpro- 
vided for.  Complaints  have  l)ei»n  re<H»ived  that  i)ers<)ns  residing 
within  the  l^'nited  States  have  taken  on  themselves  to  .arm  merchant 
vessels  and  to  for(*e  a  commerce  into  certain  iK)iis  and  countries  in 
defiince  of  the  laws  of  those  countries.  That  individuals  should 
undertake  to  wagi»  private  war,  indcjMMulently  of  the  authority  of 
their  country,  can  not  l)e  |x?rmitted  in  a  well-ordenMl  soc'iety.  Its 
tendency  to  produce  aggression  on  the  laws  and  rights  of  other  na- 
tions and  to  endanger  the  peace  of  our  own  is  so  obvious  that  I  doulit 
'^vou  will  adopt  measures  for  restraining  it  effectually  in  futun>/* 

Resident  Jefferson,  annual  message,  Nov.  8.  liMH,  KIchanlson's  Mensages. 
1.370. 

A  citizen  of  the  United  States  having  intimated  his  intention  to 
^•piino  from  the  Ix)bos  Islands,  the  l>i»partment  of  State  adveited 
^othefurt  that  in  1S42  the  Peruvian  (iovernment  issued  two  de<»nH^ 
P'tihihiting  foreign  vessi»ls,  on  penalty  of  (-(mfisi^ation,  from  removing 
P*no  from  any  of  the  islands  near  the  coast  of  Peru  without  a 
Jicease  from  that  (iovennnent,  and  saiti:  "  I'nder  thes4»  I'ircnm- 
••^inccfi,  it  is  expecte<l  that  the  vi»ssels  which  have  j>rociMHled  thither 
under  jour  auspices  will  not  make  use  of  the  anub  \silli  nnAyvvAi  \v 
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appears  from  your  letter  of  the  ICth  instant  they  are  provided  for 
the  purpose  of  forcibly  resisting  the  Peruvian  authorities.  You 
must  Ix^  aware  that  such  a  resistance  would  be  an  act  of  private  wur, 
which  can  never  receive  any  countenance  from  this  Government 
The  naval  commander  of  the  United  States  in  the  Pacific  will  also, 
under  existing  circumstances,  Ix*  directed  to  abstain  from  protecting 
any  vessels  of  the  United  States  which  may  visit  those  islands  for 
the  purposes  forbidden  by  the  decrees  of  the  Peruvian  Government 
until  he  shall  receive  further  orders." 

Mr.  Wol«ter,  Sec.  of  State,  to  Mr.  Jewett,  Aug.  21,  1852,  40  MS.  Dom. 
Let.  .'500. 

III.  POWER  TO  MAKE. 

§  1105. 

"  To  this  state  of  general  peace  with  which  we  have  beim  bles.sed. 
one  only  exception  exists.  Tripoli,  the  least  considerable  of  the  Bar- 
bary  States,  had  come  forward  with  demands  unfounded  either  in 
right  or  in  compact,  and  had  permitted  itself  to  denounce  war  on  our 
failure  to  comply  before  a  given  day.  The  style  of  the  demand 
admitted  but  one  answx»r.  I  sent  a  small  squadron  of  frigates  into 
the  Mediterranean,  with  assurances  to  that  power  of  our  sincere 
desire  to  remain  in  peace,  but  with  orders  to  protect  our  commerce 
against   the   thi'eatened   attack.     The   measure   was  seasonable  am 

salutarv.     The   Bev  had  alreadv  declared  war.     His  cruisers 

.  .  . 

out.  Two  had  arrived  at  (Jibraltar.  Our  commerce  in  the  Meditecr— 
ranean  was  blockaded  and  that  of  the  Atlantic  in  peril.  The  arrival 
of  our  squadron  dispelled  the  dang(*r.'' 

President  Jefferson,  annual  niessa>;e,  I)e<*.  8,  ISOl,  Richardflon's  BIcuiUiifC? n» 
I.  32ti 

On  December  0,  1805,  President  Jefferson,  when  discussing  SpaB^" 
ish  depredations  on  our  territory,  said:  ''(Considering  that 
alone  is  constitutionally  invested  with  the  power  of  changing  our 
dition  from  peace  to  war,  I  have  thou^rht  it  my  duty  to  await  th^*^ 
authority  feu*  using  force  in  any  degree  which  could  l)e  avoide<l.  ^ 
have  barely  instructed  tlic*  officers  stationed  in  the  neighborhood  of  tl*-^ 
aggressions,  to  protect  our  citizens  from  violence,  to  patrol  wuthin  tt^^ 
borders  actuallv  delivered  to  us,  and  not  to  ;ro  out  of  them  but  wh^^ 
necessary  to  repel  an  inroad,  or  to  rescue  a  citizen,  or  his  pn>perty." 

See  2  Am.  State  TaiMMs,  For.  Uel.  i\V\. 

''The  act  of  March  J^,  1815,  having  premised  that  the  l)ey  O* 
Algiers  had  conuuenced  a  pretlatorv  warfare  against  the  United 
States,  gave  to  the  President  the  same  authority  as  in  the  preceding 
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case  of  Tripoli,  to  instruct  the  eominandors  of  pul)Hr  armed  vessels, 
Skiiil  ti>  fn**i>t  coininissions  to  the  owners  of  j)rivate  armed  vessels,  to 
MiMue,  seize,  and  make  prize  of  all  vessels,  ^oods,  and  effects  of  or 
belonfinn^  to  the  Dey  of  AlgieiN  or  to  his  suhjects.     (^  Stat.  230.)" 

I^wnHKv'M  When  tun  (!?««),  r»07. 

A  naval  officer  of  the  United  States  can  not  resort  to  force  to  com- 
pel delivery  to  him  of  American  seamen  unjustly  imprisoned  <m  a 
vessel  in  a  foreign  port.  His  duty  is  to  demand  the  delivery  of  such 
.^«anien,  and  if  this  is  refused,  to  resort  to  the  civil  authorities.  He 
can,  however,  if  there  is  an  attempt  forcibly  to  seize  such  seamen  from 
their  own  vessels,  forcibly  intervene.  *'  The  emi)loyment  of  force 
is  justifiable  in  resisting  aggressions  lx?fore  they  are  comi)lete.  But 
when  they  an»  c*onsunnnated,  the  intervention  of  the  authority  of  gov- 
ernment l)ecome8  necessary  if  redress  is  refused  by  the  aggressor." 

Mr.  Clay,  Sec.  of  State,  to  Mr.  KebeUo.  Mar.  22, 1827,  MS.  Notes  to  Foreign 
I^eiCK.  111.  :»8. 

''But  if  the  claim  were  never  so  just,  if  it  had  l)een  a  case  in  which 
this  Government  were  bound  officially  to  interfere  and  if  the  amount 
*luetothe  claimant  had  been  acknowle<lgiMl  by  the  Hawaiian  Govern- 
ment, the  President  could  not  employ  the  naval  font*  of  the  United 
^tes  to  enforce  its  payment  without  the  authority  of  an  act  of 
Congrws.    Tlie  war-making  power  alone  can  authorize*  such  a  meas- 
wi^.    Tlie  President,  thert»fon\  regivts  that  you  should  have  so  far 
iiiKtaken  your  powers  as  to  have  called  upon  Comnuindor  T)u  P(mt  of 
^^f'yane  in  Septemlier  last  and  *inquiivd  of  him  whether  he  would 
*^si(Wr  any  directions  or  instructions  from  me  |you|  in  my  fyour] 
<wial  capacity  as  at  all  obligatory  upon  him  in  case  I  |you|  should 
^^^  it  iiecei^&^ary  to  use  the  force  under  his  conunand  to  com|)el  com- 
pHinw  with  any  demands  I  |you]  should  think  pro|K»r  to  make  <m 
tills  [Hawaiian]  Government.'     (\>mnuinder  l)u  Pont  very  pro|H»rly 
^plie<l  in  the  negative:  and  informed  you  that  under  his  gi»neral 
•nstnictions  he  should  feel  l)Ound  to  cultivate  the  most  friendlv  nda- 
tHuiswith  all  the  officials  of  this  |the  Hawaiian]  Government.'' 

Mr.  BiK'luuiaii,  Se<*.  of  State,  to  Mr.  Ton  Kyck.  coiiir.  to  If  iwnil.  Auk.  28, 
1H4M.  MS.  Iiifit.  llnwnU.  II.  1. 

'^Inthe  first  place,  I  have  to  say  that  the  war-making  power  in  this 
'"^eminent  rests  entirely  with  Congivss;  and  that  the  Pn»sident  can 
'Uthorixe  Mligerent  operations  only  in  the  cases  expressly  provided 
^^^'ty  tlie  Constitution  and  the  laws.  By  these*  no  [>ower  is  given  to 
*"^  Executive  to  oppose  an  attack  by  one  inde|)tMident  luition  on  the 
l*****ions  of  another.  We  are  lM)und  to  regjird  Inith  Krance  an<I 
'hwiii  as  indei)endent  states,  and  e<pially  inde|M'ndent,  and  though 


164  WAB.  [§1105. 

the  general  policy  of  the  Government  might  lead  it  to  take  part  with 
either  in  a  controversy  with  the  other,  still,  if  this  interferenoe  be  an 
act  of  hostile  force,  it  is  not  within  the  constitutional  power  of  the 
President;  and  still  less  is  it  within  the  power  of  any  subordinate 
agent  of  government,  civil  or  military." 

Mr.  Webster,  Sec.  of  State,  to  Mr.  Severance.  July  14,  1851,  MS.  Inst 
Hawaii,  li.  30;  H.  Ex.  Doc.  48,  53  Cong.  2  sess.  342. 

» 

"  This  proposition,  looking  to  a  participation  by  the  United  States 
in  the  existing  hostilities  against  China,  makes  it  proper  to  remind 
your  lordship  that,  under  the  Constitution  of  the  United  States,  the 
executive  branch  of  this  Government  is  not  the  war-making  power. 
The  exercise  of  that  great  attribute  of  sovereignty  is  vested  in  Con- 
gress, and  the  President  has  no  authority  to  order  aggressive  hostili- 
ties to  be  undertaken. 

"  Our  naval  officers  have  the  right — it  is  their  duty,  indeed — ^to  em- 
ploy the  forces  imder  their  connnand,  not  only  in  self-defense,  but  for 
the  protection  of  the  persons  and  property  of  our  citizens  when  ex- 
posed to  acts  of  lawless  outrage,  and  this  they  have  done  both  in  China 
and  elsewhere,  and  will  do  again  when  necessary.  But  military  expe- 
ditions into  the  Chinese  territory  can  not  be  undertaken  without  the 
authority  of  the  National  Legislature." 

Mr.  Cass,  Sec.  of  State,  to  rx)rd  Napier,  Apr.  10,  1857,  MS.  Notes  to  Gnaifc 
Britain,  III.  338. 

"  I  deem  it  my  duty  once  more  earnestly  to  recommend  to  Congres^^ 
the  passage  of  a  law  authorizing  the  President  to  employ  the  nava^l 
force  at  his  command  for  the  purpose  of  protecting  the  lives  and  prop>- 
erty  of  Amercan  citizens  passing  in  transit  across  the  Panama,  Nics- 
aragua,  and  Tehuante|x^c  routes  against  sudden  and  lawless  ou**:- 
breaks  and  (lei)redations.  I  shall  not  repeat  the  arguments  employ^^ 
in  former  messages  in  support  of  this  measure.  Suffice  it  to  say  thi^-^ 
the  lives  of  many  of  our  people  and  the  security  of  vast  amounts  O* 
treasure  passing  and  repassing  over  one  or  more  of  these  routes  b^^* 
tween  the  Atlantic  and  Pacific  may  l>e  deeply  involved  in  the  actio^ 
of  C\)ngress  on  this  subject. 

"  I  would  also  again  recommend  to  Congress  that  authority  t>^ 
given  to  the  President  to  emj)l()v  the  naval  force  to  protect  Americ»-^^ 
merchant  vessels,  their  crews  and  cargoes,  against  violent  and  lawle^*^ 
seizure  and  confiscation  in  the  ports  of  Jfexico  and  the  Spanisl^' 
American  states  when  thest*  countries  nuiv  1h»  in  a  disturbed  and  rev<^' 
lutionary  condition.  The  mere  knowledge  that  such  an  authority 
had  lH»en  conferred,  as  I  have  already  stated,  would  of  itself  in  a  grc* 
degree  j)revent  the  evil.  Neither  would  this  I'equii'e  any  additioni^^ 
appropriation  for  the  naval  service. 
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**  The  chief  objection  urged  against  the  grant  of  this  authority  is 
thit  Congress  by  conferring  it  would  violate  the  Constitution;  that 
it  would  tie  a  transfer  of  the  war-making,  or,  strictly  speaking,  the 
war-declaring,  power  to  the  Executive.  If  this  were  well  founded,  it 
Would,  of  course,  be  conclusive.  A  very  brief  examination,  however, 
will  place  this  objection  at  rest. 

^  Congress  possess  the  sole  and  exclusive  power  under  the  Consti- 
tution ^  to  declare  war.'    They  alone  can  ^  raise  and  support  armies,' 
ancl  '  provide  and  maintain  a  navy.'    But  after  Congress  shall  have 
declared  war  and  provided  the  force  necessary  to  carry  it  on  the 
Pr^p^tlent,  as  Commander  in  Chief  of  the  Army  and  Navy,  can  alone 
ei»f>loy  this  force  in  making  war  against  the  enemy.    This  is  the 
plm,  in  language,  and  history  proves  that  it  was  the  well-known  inten- 
tiovm  of  the  f  ramers,  of  the  Constitution." 

President  Bachaoan,  annual  message,  Dec  19,  1850,  RichardBon*8  Mes- 

sagem  v.oea 

**  *  The  United  States  believe  it  to  be  their  duty,  and  they  mean  to 

ex^^oute  it,  to  watch  over  the  persons  and  property  of  their  citizens 

visiting  foreign  countries,  and  to  intervene  for  their  protection,  when 

suoli  action  is  justified  by  existing  circumstances  and  by  the  law  of 

nations.' 

^  In  addition  to  this  general  declaration,  applicable  in  all  countries, 
there  were  some  peculiar  principles  asserted,  ari^ng  out  of  the  condi- 
tion of  Nicaragua  and  of  the  transit  route  from  ocean  to  ocean  across 
its  territory.    The  right  of  the  United  States  to  take  care  that  the 
p^iblic  contracts  made  with  our  citizens  for  the  construction  and  use 
of  that  route  of  intercommunication  are  faithfully  observed  was  ex- 
plained and  maintained,  ajid  so  far  as  the  legal  power  of  the  Executive 
wrtends  will  be  enforced,  if  necessary.    .    .    .    This  Government 
<i'^vowed  both  the  authority  and  the  disposition  to  determine  the 
wftflicting  interests  of  the  various  claimants,  but  it  required  the 
^^enunent  of  Nicaragua  to  act  in  good  faith  toward  them.     And  it 
■lao  announced,  that  it  would  not  recognize  as  valid  any  declaration 
^  'orfwture,  past  or  to  come,  unless  pronounced  in  conformity  with 
^  provisions  of  the  contract,  if  there  are  any,  or  if  there  is  no  provi- 
^  'or  that  purpose,  then,  unless  there  has  been  a  fair  and  impartial 
Uitestigation  in  such  a  manner  as  to  satisfy  the  United  States  that  the 
P'^^^cccding  has  been  just,  and  that  the  decision  ought  to  be  sub- 
Batted  to.    .    .    . 

You  seem  to  suppose  that  the  defence  of  the  rights  of  our  country 
*  Its  citizens,  and  the  avowal  that  their  violation  will  justify  the 
••^plojmient  of  force,  commits  the  Executive  in  your  cas<»  to  rosort 
w  It,  and  you  accordingly  call  for  the  application  of  *  the  armed 
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forced  of  the  United  States  for  the  protection  of  your  rights  in 
Nicaragua. 

"  The  employment  of  the  national  force,  under  such  circumstances, 
for  the  invasion  of  Nicaragua  is  an  act  of  war,  and  however  just  it 
may  be,  it  is  a  measure  which  (^ongress  alone  jx>ssesses  the  constitu- 
tional power  to  adopt.  The  I^resident  has  in  three  separate  messages 
brought  to  the  attention  of  that  body  this  subject  of  the  employment 
of  force  for  the  protection  of  our  citizens,  and  he  has  stated  with 
equal  perspicuity  and  strength  the  reasons  which  imperatively  call 
for  the  adoption  of  this  policy  in  various  countries  upon  this  conti- 
nent. In  his  message  to  the  Senate  and  House  of  Representatives  of 
February  18,  1859,  the  President  remarks,  referring  to  a  preceding 
message,  that '  the  executive  government  of  this  country  in  its  inter- 
course with  other  nations  is  limited  to  the  employment  of  diplomaqr 
alone,  when  this  fails  it  can  proceed  no  fartliei*.'  But  these  appeals 
to  (\)ngress  have  produced  no  result.    .    .    . 

"  Cases  may  occur  w^here  the  circumstances  may  justify  the  em- 
ployment of  our  naval  or  military  forces,  without  special  legislative 
provision,  for  the  protectiim  of  our  citizens  from  outrage,  but  it  is 
not  necessary  to  examine  the  extent  or  limit  of  this  right,  because  the    4 
principle  is  inapplicable  in  your  case,  where  you  demand  a  forcible  ^ 
interi)osition  with  the  Nicaraguan  Govenmient,  in  order  to  give  ei 
to  the  contract  to  which  von  refer. 

"  In  the  first  place,  if  the  President  were  empowered  to  use 
before  its  application  some  injurious  act  must  have  l)een  consummate 
and  it  would  also  be  necessary  that  all  the  facts  should  be  investigate 
in  order  to  ascertain  the  justice  of  armed  interference.    The  prii 
ciples  are  laid  down  in  the  despatch  to  General  I^amar,  but 
application  dej)ends  upon  the  proceedings  of  the  parties," 

Mr.  Cass,  Sec.  of  State,  to  Mr.  B(Mly,  Soc.  Am.  Atlantic  &  Pacific  Sh 

Canal  Co.,  March  :i,  ]8(»0,  .52  MS.  Dom.  Ixit  11. 
For  the  inHtnK*tioii  to  Cien.  Lamar,  June  3,  1858,  see  MS.  Inst  Am.  Stal 

XV.  312,  and  supra. 


As  to  the  action  of  the  President  in  directing  the  Navy  to 
Santo  Domingo  during  negotiations  for  annexation,  see  supra,  § 
Mr.  Harlan,  in  a  speech  in  the  Senate,  March  2{)^  1871,  defending 
President  against  the  criticisms  of  Mr.  Schurz,  referred  to  our  Indii^*' 
wai^s,  to  the  sending  of  troops  into  Utah  for  the  purpose  of  enforcir*-^ 
the  law,  to  the  stMiding  of  niilitarv  forces  to  the  northern  l)Ounda^^*5 
during  the  dispute  with  (treat  Hritain,  to  the  bombardment  of  Gre;^^' 
town,  to  the  bombardment  of  Jai)anese  forts  (by  the  combined  navi^^ 
of  the  United  States,  France,  and  Enghnul),  and  to  acts  of  war  eor*^" 
mitted  by  foreign  fleets  within  the  waters  of  China.  A  distinctic^^ 
wais  drawn  in  the  speeches  in  defense  of  the  President  between  loaJ^" 
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inp  war  and  merely  cHuninittin^  acts  of  war  in  the  sense  of  acts 
involving  the  employment  of  force. 

(*oiii:rt>mioniil  (;i«be.  42  ConR.  1  horh.  (1871).  |>t.  1.  pit  2r»2,2r»0,  2m,  305,^ 
et  neq. ;  alHO,  pt.  2  and  appendix,  pp.  51,  <»2,  ot  He<|. 

With  reference  to  a  request  made  to  an  American  naval  officer  to 
recover  by  force  a  quantity  of  silver  belonging  to  a  citizen  of  the 
L^nited  States,  which  had  been  seized  by  an  officer  of  the  Mexican 
Government  in  that  country,  the  Department  of  State  said :  ''  If  the 
latter  [the  American  naval  officer]  had  himself  seized  the  bullion  by 
f€>rve^  as  was  expected,  the  Mexican  (iovernment  would   probably 
have  regardecl  this  as  an  act  of  hostility  for  which  this  (iovernment 
iw'oiild  have  been  recjuired  to  make  amends.     The  President  is  not  au- 
thorized to  order  or  approve  an  act  of  war  in  a  country  with  which 
we  are  at  jieace,  except  in  self-defense.     This  is  a  i)eculiarity  of  our 
form  of  government,  which  at  times  may  l)e  inconvenient,  but  which 
t^  believed  to  have  proved  and  will  in  future  Ix*  found  in  the  long 
run  to  be  wise  and  essential  to  the  public  welfare.'^ 

Mr.  Unnter,  Act  Sec.  of  State,  to  Mr.  Turner,  conRiil  iM  La  Pnz,  Mexico, 

No.  50,  Nov.  7.  1870,  84  MS.  Desp.  to  CouhcIh.  127. 
See.  alao,  Mr.  Hunter,  Second  Asuist.  Sec.  of  State,  to  Mr.  WilHon,  oonmil 

at  MaUmoram  No.  149,  Nov.  18,  187(;.  81  MS.  I)e8p.  to  CouhuIk,  207. 
See.  farther,  Mr.  Fiah,  Sec.  of  State,  to  Mr.  WiUinniHon.  iiiiii.  to  Costa 

Rica,  No.  255,  Nov.  3,  1876.  MS,  Inst.  Conta  Rica,  XVII.  303. 

By  the  Constitution,  Congress  alone  has  the  i)owcr  to  declare  a 
nttiofial  or  foreign  war.  It  can  not  declare  war  against  a  State,  or 
■V  number  of  States,  by  virtue  of  any  clause  in  the  Con.stitution. 
^^  Constitution  confers  on  the  Pn»sident  the  whole  executive  power. 
™  i>*  bound  to  take  care  that  the  laws  be  faithfully  executed.  He  is 
^<>nitiiander  in  Chief  of  the  Army  and  Navy  of  the  United  States,  and 
•^'th^  militia  of  the  several  States  when  called  into  the  actual  sc^rvice 
^'  tHe  United  States.  He  has  no  power  to  initiate  or  declare  a  war 
eithec*  against  a  foreign  nation  or  a  domestic  State.  Hut  by  the  acts 
«*  Congress  of  February  28th,  1795,  and  3d  of  March,  1807,  he  is 
AUtliorized  to  call  out  the  militia  and  use  the  military  and  naval  forces 
w  tli^  United  States  in  case  of  invasion  by  foreign  nations,  and  to 
'^PUresB  insurrection  against  the  government  of  a  State  or  of  the 
^wted  SUtes. 

**  If  a  war  be  made  by  invasion  of  a  foreign  nation,  the  President 
to  Hot  only  authorized  but  bound  to  resist  force  by  force.  He  does 
^  initiate  the  war,  but  is  Ixniiul  to  accept  the  challenge  without 
^wtitig  for  any  special  legislative  authority.  And  whether  the  hostile 
l*^y  bea  foreign  invader,  or  States  0rgu.1i7.ed  in  reln^llion,  it  is  none 
^kaaa  war,  although  the  declaration  of  it  l>e  '  unilateniL^    Lord 

H.  Doc  Ml— vol  7 12 
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Stowell  (1  Dodson,  247)  observes,  '  It  is  not  the  less  a  war  on  th4i 
account^  for  war  may  exist  without  a  declaration  on  either  side.  1 
is  so  laid  down  by  the  be.st  writers  on  the  law  of  nations.  A  declart 
tion  of  war  by  one  country  only,  is  not  a  mere  challenge  to  l>e  accepte 
(iT  refused  at  pleasure  by  the  other/  " 

Grler,  J. :  The  Prize  Cases  (18(i2),  2  Black,  G08. 

IV.  COMMENCEMENT  OF  WAR. 
1.  Declaration. 

§  1106. 

"  Unfortunately  the  anticipations  of  security  for  their  vessels  as 
citizens  created  by  the  treaty  of  1796  between  the  United  States  an 
Tripoli  were  by  no  means  realized.     On  the  contrary,  the  flag 
this  country  on  the  high  seas  was  still  disregarded  by  Tripolit. 
cruisers,  which  captured  its  vessels  and  made  prisoners  and  slaves 
those  found  on  board  of  them.     The  patience  of  Congress  was 
length  exhausted  by  such  outrages,  and  the  act  of  the  2nd  of  Feb:* 
ary  1802  was  passed  '  for  the  protection  of  commerce  and  seamen, 
the  United  States  against  the  Tripolitan  cruisers.'    This  was  ^7" 
tually  a  declaration  of  war  against  Tripoli.     .    .    .    The  manner* 
which  the  war  was  prosecuted  by  this  Government  and  its  result,  « 
historical  facts  too  notorious  to  be  expatiated  upon.     Peace  was 
stored  by  the  treaty  of  the  4th  of  June  1805,  between  the  United  Sto-^ 
and  the  Bashaw  Bey  and  subjects  of  Tripoli." 

Mr.  Fish,  Sec.  of  State,  to  Aristarchl  Bey,  Turkish  min.,  Sept.  18,  IS 
MS.  Notes  to  Turkey,  I.  170. 

President  Madison,  in  a  special  message  to  Congress,  June  1,  ISt 
after  enumerating  the  grievances  against  Great  Britain,  said:  "  ^^ 
behold,  in  fine,  on  the  side  of  Great  Britain,  a  state  of  war  agaii*^ 
the  United  States ;  and  on  the  side  of  the  United  States,  a  state  c 
peace  toward  Great  Britain."  The  message  ended  without  express! 
recommending  any  specific  action.  It  was  received  in  each  HouS 
with  closed  doors.  On  June  3,  Calhoun,  in  a  report  from  the  Hous 
Committee  on  P^oreign  Relations,  reconmiended  "  an  immediate  ap 
peal  to  arms."  The  House  passed  a  bill  declaring  war,  and  on  th- 
5th  of  June  sent  it  to  the  Senate  with  a  i*equest  that  it  be  considerei 
confidentially.  The  Senate  on  June  17  passed  the  bill  with  amend 
ments.  On  June  18  the  House  concurred,  and  the  bill  became  a  la^ 
by  the  signature  of  the  President. 

Message  of  .Tune  1.  1812.  Am.  State  rai>ors.  For.  Uol.  III.  405,  407;  Ca 
houii's  report  of  .Tune  3,  Id.  .^)G7 ;  act  of  .Tune  18,  1812.  2  Stat  755. 

For  correspondence  In  Loudon  prior  to  the  war,  see  Ain.  State  Papers,  Fa 
Bel.  III.  409. 
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For  imbMquent  oorreftpondence  with  a  view  to  arreflting  lio»tilities,  see 

id.  585  et  seq. 
See,  hImo,  oorrefjipoudeDce  in  1  Br.  &  For.  State  Paiiers  (1812-1814),  1470 

et  seq. 

The  British  Government,  on  receiving  the  American  declaration  of 
war  ill  1812,  directed  the  commanders  of  vessels  of  war  and  privateers 
to  bring  into  port  American  vessels.     War  had  been  declared  by  the 
Ignited  States  without  knowledge  of  the  fact  that  the  British  Govem- 
nieni  had  taken  steps  to  revoke  its  orders  in  council,  and  the  foregoing 
direction  was  issued  in  the  hope  that  the  United  States,  on  learning 
what  had  been  done,  would  suspend  hostilities.    The  measure  adopted 
''V  the  British  Government  was  called  an  order  of  embargo  and  deten- 
tion.   The  extension  of  the  authority  to  seize  American  vessels  to 
privateers  seems  to  have  had  no  special  significance.    The  privateers 
**ere  employed  merely  as  part  of  the  maritime  force,  the  nation  being 
•Iready  at  war.    'WTien  the  British  Government,  in  1793,  adopted 
nieasures  for  the  preemption  of  provisions,  orders  to  bring  in  neutral 
vessels  were  given  to  privateers  as  well  as  to  commanders  of  ships  of 
^»r.     When  it  was  found,  in  1812,  that  the  United  States  would  not 
^^^ispend  hostilities,  the  order  of  embargo  and  detention,  which  was 
''•ted  July  31,  1812,  was  followed  up  by  a  declaration  of  war.    The 
^^er  of  July  31  exempted  from  seizure  vessels  with  British  licensas, 
^y  directing  that  all  American  vessels  should  i)e  detained  and  brought 
^'^to   port,  **  except  such  as  may  bt»  furnished  with  British  licenses, 
whieli  vessels  are  allowed  to  proceed  according  to  the  tenour  of  the 
«id  licenses.'' 

The  Eliza  Ann,  1  Dodfton.  244. 

For  the  order  of  euitNirso  and  detention  of  American  Rhipii  of  July  31, 

1812,  f«ee  tV*  Annual  Ue^iRter  (1812).  IWX 
In  1K70  France  formally  declared  war  against  Prussia.    Tliere  were  no 

prior  bostilltles. 

2.  IIoenuTiES  Prior  to  Declaration. 

§1107. 

^^'^dent  Polk,  in  a  message  to  Congre<«  May  11,  184G,  declared 
™^  American  blood  had  lxH»n  sheil  by  the  forces  of  Mexico  on 
Anx^rie^ii  soil,  and  that  war  existe<l  bv  the  act  of  Moxi<»o.  Bv  an 
■^  ^f  May  13,  1840,  which  re<Mted  that  war  existe<l  by  the  act  of 
*^^ioo,  provision  was  made  for  carrying  on  the  conflict.  Prior  to 
^"^  ptHRtge  of  the  act  of  Congress  the  battl(*s  of  Palo  Alto  and 

"**^ci  (]e  la  Palma  had  lKH»n  fought. 

Mcasaiee  of  May  11.  1844;,  S.  Ex.  Doc.  .•«7.  29  Cong.  1  soss. ;  act  of  May 
13.  184tJ.  9  8tat  »;  The  Prixe  Ceases,  2  Black.  r»:«,  VA\H:  Moon*.  Int. 
Arbitrations.  II.  1247. 

8te.  alw,  Twiaa,  Law  of  NatioiiK,  Time  of  War,  (il);  Abd>'*M  Kent  (1878), 
173L 
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"  War  was  formally  declared  by  Japan  on  August  1,  1894,  and  t 
challenge  was  accepted  in  a  counter-declaration  issued  by  China  < 
the  following  day.  But  hostilities  were  already  in  progress.  ( 
July  25  a  Japanese  squadron  had  been  engaged  with  Chinese  mei 
of-war  which  had  been  convoying  transports  carrying  reinfon 
ments  for  Asan,  in  Korea;  and  Japanese  troops  had  captured  As 
itself  on  the  29th.  A  state  of  war  existed  therefore  between  t 
two  countries  as  early  as  July  25 ;  and  there  is  nothing  irregular 
a  war  thus  commenced." 

HoUand,  Studies  in  Tnt  Law,  115. 

For  the  Chinese  declaration  of  war,  Aug.  1,  1894,  see  For.  Rei.  1894,  A; 

I.  53,  54. 
As  to  the  case  of  the  Kowshing,  see  For.  Rel.  1894,  App.  I.  44-47,  48- 

51,  57;  Takahashi,  24;  Holland,  Studies,  126. 
See,  generally,  Maurice,  Hostilities  without  Declaration  of  War ;  F^ai 

Giraud,  Des  Hostility  sans  D^laration  de  Guerre,  Rev.  de  Dr 

rnt  (1885),  19. 

April  20,  1898,  the  President  approved  a  joint  resolution  of  Cc 
gress,  by  which  it  was  declared  (1)  that  "the  people  of  Cuba  a; 
and  of  right  ought  to  be,  free  and  independent;-'  (2)  that  it  w 
the  duty  of  the  United  States  to  demand,  and  that  the  United  Stal 
did  thereby  demand,  that  Spain  at  once  relinquish  her  authority  a] 
government  in  Cuba  and  withdraw  her  land  and  naval  forces  frc 
the  island  and  its  waters;  (3)  that  the  President  was  directed  a 
empowered  to  use  the  land  and  naval  forces  of  the  United  Sta 
and  to  call  into  actual  service  the  militia,  to  such  extent  as  might 
necessary  to  carry  these  resolutions  into  effect;  and  (4)  that  i 
United  States  disclaimed  any  disposition  or  intention  to  exerc^ 
sovereignty,  jurisdiction,  or  control  over  the  island  except  for  t 
pacification  thereof,  and  asserted  its  determination,  when  that  v 
accomplished,  to  leave  the  government  and  control  of  the  island 
its  people. 

On  the  same  day  the  Spanish  minister  at  Washington  asked  f 
and  obtained  his  passports,  and  the  text  of  the  joint  re^ution  w 
cabled  by  the  United  States  to  its  minister  in  Madrid  for  commun 
cation  to  the  Spanish  Government.  But  before  it  could  be  so  cor 
municated  the  American  minister,  on  April  21,  received  from  tl 
Spanish  Government  a  note,  in  which  it  was  stated  that  the  joii 
resolution  was  considered  as  an  obvious  dochiration  of  war,  and  th 
all  diplomatic  relations  consequently  were  severed.  On  April  22  tl 
President  issued  a  proclamation,  in  which,  referring  to  the  joi 
resolution  of  Congress,  he  declared  a  blockade  of  ports  on  the  nor 
coast  of  Cuba  from  Cardenas  to  Bahia  Honda,  and  of  the  port 
Cienfuegos  on  the  south  coast.  The  blockade  was  instituted  on  i 
same  day.    By  an  act  of  Congress  approved  April  25,  1898,  war  w 
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declared  to  have  existed  since  April  21,  inclusive,  and  the  President 
was  directed  and  empowered  to  uj?e  the  entire  land  and  naval  forces 
of  the  United  States,  and  to  call  into  actual  service  the  militia  for 
the  purpose  of  carrying  it  on. 

Sec  II.  Ex.  Dor.  428,  55  Cong.  2  rohr. 

War  between  the  United  States  and  Spain  existed  on  April  21, 
1898,  when  diplomatic  relations  were  broken  off,  and  Spain,  in  a  com- 
munication to  the  United  States  minister  at  Madrid,  accepted  the 
n*^iohition  of  Congress  for  intervention  in  Cuba  as  a  declaration  of 
i*'ar,  ahhough  the  formal  dec*rce  by  Spain,  and  the  declaration  of 
iwiarhy  Congress,  were  not  made  until  afterwards. 

The  Pedro.  175  IT.  8.  :«4,  20  8.  Ct  i;J8,  afflmiiiiK  dwroe  the  Buena  Ven- 
tnra,  87  Fed.  Rep.  027. 

It  is  universally  admitted  that  a  formal  declaration  is  not  necessary 
t<*  <*oiLstitute  a  state  of  war.  From  tliis  principle,  however,  an  un- 
'^^'essary  and  perhaps  unwarranted  inference  is  often  drawn,  namely, 
^hal  a  nation  may  lawfully  or  properly  l)egin  a  war  at  any  time  and 
under  any  circumstances,  with  or  without  notice,  in  its  own  al)solute 
"iscTetion*  Such  a  theory  would  seem  to  l)e  altogether  inadmissible. 
•Although  a  contest  by  force  between  nations  may,  no  matter  how  it 
^^y  have  l)een  begim,  constitute  a  state  of  war,  it  by  no  means  fol- 
*^^*s  that  nation.s,  in  precipitating  such  a  condition  of  things,  are  not 
'^Mind  by  any  principles  of  honor  or  good  faith.  If,  for  example,  a 
'^•tion,  wishing  to  absorb  another,  or  to  scMze  a  part  of  its  territory, 
'^^Hild,  without  waniing  or  prior  controversy,  sucldenly  attack  it,  a 
*«t«te  of  war  would  undoubtedly  follow,  l)ut  it  couhl  not  l)e  said  that 
ttu*  principles  of  honor  and  good  faith  enjoined  by  the  law  of  nations 
"•<i  not  l)een  violated.  In  other  words,  to  admit  that  a  state  of  war 
<*Xistx  is  by  no  means  to  justify  the  UKHle  by  which  it  was  brought 
"•<Mit  or  liegun.  Nor  is  the  practice  of  fraud  and  deceit  permitted 
^^  *  state  of  war  supposed  to  be  admissible  in  time  of  peace. 

•1.  Civil  war. 
g  1108. 

**  The  Parliament  of  Great  Britain  by  statute  (IC  Geo.  3,  c.  5,  in 

*•••)  (le<*lared  that  the  vessels  and  cargoes  Ijelonging  to  the  |XM)ple 

*    Virginia  and  the  twelve  other  colonies  found  and  taken  (m  the 

"»Rii  se^s  .should  be  liable  to  seizure  and  confiscation  as  the  pro|H»rty 

•^1  **I>eii  enemies,  and  that  the  marines  and  crews  should  1h»  tak^n  and 

*^»ti»idfre<|  as  having  voluntarily  entennl  into  the  s<»rvicv  of  the  King 

tuUrett  nritain,  and  that  the  killing  and  destroying  the  {K>rson:f  and 
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property  of  the  Americans  before  the  passing  of  the  act  was  just  and 
lawful." 

Chase,  J.,  In  Ware  v.  Hylton,  3  DaUas,  199,  228. 

The  late  civil  war  began  and  terminated  at  different  times  in  dif- 
ferent States.  Its  commencement  may  be  referred  to  the  proclanui- 
tion  of  blockade  of  the  19th  of  April,  1861,  in  those  States  to  whidi  it 
applied;  and  to  the  proclamation  of  blockade  of  the  27th  of  April, 
1861,  in  the  States  to  which  it  applied.  Its  termination  may  be 
referred,  in  various  States,  to  the  proclamations  declaring  it  closed 
in  those  States. 

The  Protector,  12  Wall,  700;  Brown  v.  HIatts,  15  id.  177;  Adger  v. 
Id.  555 ;  Batesville  Institute  v.  Kauffman,  18  id.  151. 

A  civil  war  exists  and  may  be  prosecuted  on  the  same  footing  as  ^f 
those  op|)osing  the  Government  were  foreign  invaders  whenever  t:V:me 
regular  course  of  justice  is  interrupted  by  revolt,  rebellion,  or  insuB^sr- 
rection,  so  that  the  courts  cannot  be  kept  oijen.     Civil  war  begins    loy 
insurrection  against  the  lawful  authority  of  the  Government,  and     is 
never  solemnly  declared.     When  the  party  in  rebellion  occupy  si.nd 
hold  in  a  hostile  manner  a  certain  portion  of  territory,  have  declfi^aned 
their  independence   and   cast   off  their   allegiance,  have   organxascd 
armies,  and  commenced  hostilities  against  their  former  sovereign,    tJbe 
world  acknowledges  them  as  belligerents,  and  the  contest  a  war. 

The  Prize  Cases,  2  Black,  a35. 

SeiN  also,  Tlio  Amy  Warwick.  2  Spragiic,  123.  By  the  majoritj'  o^  "the 
(*ourt  in  the  Prize  Cases  it  was  held  that  the  war  began  wltbi  *^ 
proclamations  of  blockade  of  Apr.  10  and  Apr.  27,  1861,  in  the  pl^^^^^*^ 
to  which  they  were  resi)ectively  applicable.  The  dissenting  JimcJ^®* 
held  that  it  began  with  the  act  of  July  13,  1861. 

The  State  of  Virginia  "engaged  in  war  against  the  United  Stai:^^. 
April  17,  1861,  on  which  day  the  convention  passed  an  ordinance-    ^*' 
rccting  the  governor  to  call  out  volunteers,  and  he  issued  his  prcX^**' 
ination,  and  the  State  authorities  took  possession  of  the  custom-h-O^-*^ 
in  Richmond. 

Chesapeake  &  Ohio  Ry.  Co.  t\  United  States.  19  Ct  of  CI.  300. 
See,  also.  20  Ct.  CI.  40. 

V.  BKLLlGKREyTS. 
1.  Combatants  and  noncombatants. 

§1109. 

"21.  The  citizen  or  native  of  a  hostile  country  is  thus  an  enemy,  ^ 
one  of  the  constituents  of  the  hostile  state  or  nation,  and  as  such  ^^ 
subjected  to  the  hardships  of  the  war. 
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22.  Nevertheless,  as  civilization  has  advanced  during  the  last  cen- 
ies,  so  has  likewise  steadily  advanced,  especially  in  war  on  land, 
distinction  U^tween  the  private  individual  belonging  to  a  hostile 
ntry  and  the  hostile  country  itself,  with  its  men  in  arms.  The 
iciple  has  been  more  and  more  acknowledged  that  the  unarmed 
zen  is  to  be  spared  in  person,  property,  and  honor  as  much  as  the 
^ncies  of  war  will  admit 

23.  Private  citizens  are  no  longer  murdered,  enslaved,  or  carried 
to  distant  parts,  and  the  inoffensive  individual  is  as  little  disturbed 
liis  private  relations  as  the  commander  of  the  hostile  troops  can 
)rd  to  grant  in  the  overruling  demands  of  a  vigorous  war. 

24.  The  almost  universal  rule  in  remote  times  was,  and  continues 
)e  with  barbarous  armies,  that  the  private  individual  of  the  hostile 
mtry  is  destined  to  suffer  every  privation  of  liberty  and  protection, 
1  every  disruption  of  family  ties.  Protection  was,  and  still  is  with 
civilized  people,  the  exception. 

'25.  In  modem  regular  wars  of  the  Europeans  and  their  descend- 
.8  in  other  portions  of  the  globe,  protection  of  the  inoffensive  citizen 
the  hostile  country  is  the  rule ;  privation  and  disturbance  of  private 
itions  are  the  exceptions." 

IiMtmctioiui  for  the  Government  of  Armies  of  the  United  States  in  the 
Field,  General  Orders,  No.  100,  Apr.  24,  1803,  War  of  the  Rebellion, 
Official  Records,  seriee  3,  III.  150. 

52.  No  belligerent  has  the  right  to  declare  that  he  will  treat  every 
Uired  man  in  arms  of  a  levy  en  masse  as  a  brigand  or  bandit 
If,  however,  the  people  of  a  country,  or  any  portion  of  the  same, 
ady  occupied  by  an  army,  rise  against  it,  they  are  violators  of  the 
s  of  war  and  are  not  entitled  to  their  protection." 

Inntmctionff  for  the  Goveniniont  of  Armies  of  the  United  States  in  the 
Field,  General  Ordt^ni,  No.  100,  April  24,  1803,  id.  l&l. 

^7.  So  soon  as  a  man  is  armed  by  a  sovereign  government  and 
>i  the  soldier's  oath  of  fidelity  he  is  a  belligerent;  his  killing, 
hiding,  or  other  warlike  acts  are  not  individual  crimes  or  offenses. 
■H'lligerent  has  a  right  to  d(Hilan>  that  enemies  of  a  certain  class, 
**%  or  condition,  when  pro|KM'ly  organized  as  soldiers,  will  not  be 
^ed  by  him  as  public  enemies.'' 

Itistmctlons  for  the  l«overnoieiit  of  Armies  of  the  United  States  in  the 
Field.  General  Onion*,  No,  100.  April  24,  1803,  id,  155. 

^.  If  American  troops  capture  a  train  containing  uniforms  of 
«^iiemy,  and  the  commaiuUT  considers  it  advisable  to  distribute 
^  for  use  among  his  men,  some  striking  mark  or  sign  must  be 
^{^  to  Higtingiiish  the  American  soldier  from  the  enemy. 
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'^  66.  The  use  of  the  enemy's  national  ^andard,  flag,  or  other  em- 
jlem  of  nationality,  for  the  purpose  of  deceiving  the  enemy  in  battle, 
is  an  act  of  perfidy  by  which  they  lose  all  claim  to  the  protection  of 
the  laws  of  war." 

Instructions  for  the  Government  of  Annies  of  the  United  StatOB  in  the 
Field,  General  Orders;  No.  100,  April  24^  1863,  id.  155. 

^^81.  Partisans  are  soldiers  armed  and  wearing  the  uniform  of 

their  army,  but  belonging  to  a  corps  which  acts  de- 

•aemiet  not  li-    tached  from  the  main  body  for  the  purpose  of  making 

longing  to  tho    inroads  into  the  territory  occupied  by  the  enemy.    If 

gJJnti — Amod    captured  they  are  entitled  to  all  the  privileges  of  the 

prowlon— War-  prisoner  of  war. 

^      '  "  82.  Men,  or  squads  of  men,  who  commit  hostil- 

ities, whether  by  fighting,  or  inroads  for  destruction  or  plunder,  or 
by  raids  of  any  kind,  without  commission,  without  being  part  and 
portion  of  the  organized  hostile  army,  and  without  sharing  continu- 
ously in  the  war,  but  who  do  so  with  intermitting  returns  to  their 
homes  and  avocations,  or  with  the  occasional  assiunption  of  the  sem- 
blance of  peaceful  pursuits,  dive^sting  themselves  of  the  character  or 
appearance  of  soldiers — such  men,  or  squads  of  men,  are  not  public 
enemies,  and  therefore,  if  captured,  are  not  entitled  to  the  privileges 
of  prisoners  of  war,  but  shall  be  treated  summarily  as  highway  rob- 
bers or  pirates. 

'^  83.  Scouts  or  single  soldiers,  if  disguised  in  the  dress  of  the 
country,  or  in  the  uniform  of  the  army  hostile  to  their  own,  employed 
in  obtaining  information,  if  found  within  or  lurking  about  the  lines 
of  the  captor,  are  treated  as  spies,  and  suffer  death. 

"  84.  Armed  prowlers,  by  whatever  names  they  may  be  called,  oi 
persons  of  the  enemy's  territory,  who  steal  within  the  lines  of  th 
hostile  army  for  the  purpose  of  robbing,  killing,  or  of  destroyin 
bridges,  roads,  or  canals,  or  of  robbing  or  destroying  the  mail,  or  t 
cutting  the  telegraph  wires,  are  not  entitled  to  the  privileges  of  t' 
prisoner  of  war. 

"  85.  War-rebels  are  persons  within  an  occupied  territory  who  r 
in  arms  against  the  occupying  or  conquering  army,  or  against 
authorities  established  by  the  same.     If  captured,  they  may  su 
death,  whether  they  rise  singly,  in  small  or  large  bands,  and  whe* 
called  upon  to  do  so  by  their  own,  but  exi^elled,  government  or 
They   are   not  prisoners  of  war:  nor  are  they   if  discovered 
secured  l)efore  their  conspiracy  has  matured  to  an  actual  risir 
to  armed  violence." 

Instructions  for  the  Government  of  Armies  of  the  United  States 
Field,  General  Orders,  No.  100,  April  24.  1803,  id.  157. 
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**ArnciJB  I.  The  laws,  rights,  and  duties  of  war  apply  not  only  to 
armies,  but  also  to  militia  and  volunteer  corps,  fulfilling  the  follow- 
ing conditions: 

"1.  To  lie  commanded  by  a  person  responsible  for  his  subordinates; 
**  2.  To  have  a  fixed  distinctive  emblem  recognizable  at  a  distance; 
^  3.  To  carry  arms  openly ;  and 

**  4.  To  conduct  their  operations  in  accordance  with  the  laws  and 
<nistoms  of  war. 

"*  In  (*ountries  where  militia  or  volunteer  corps  constitute  the  army, 

^i*  form  jmrt  of  it,  they  are  included  under  the  denomination  'army/ 

**Artici^  II.  The  population  of  a  territory  which  has  not  been 

^^'XMjpiwl  who,  on  the  enemy's  approach,  spontaneously  take  up  arms 

^"  resist  the  invading  troojis  without  having  time  to  organize  them- 

^Ives  in  acoonlance  with  Article  I.,  shall  be  regarded  a  belligerent, 

^f  they  respect  the  laws  and  customs  of  war. 

**Aimc'ijB  III.  The  armed  forces  of  the  belligerent  parties  may  con- 
•*»i-»4  fif  mmlmtants  and  non-combatants.  In  case  of  capture  by  the 
^*^n\y  lioth  have  a  right  to  be  treated  as  prisoners  of  war." 

-Sktion  I. — On  BelHgerentti.  Chapter  1. — On  the  Qualifications  of 
BeiliieerentK,"  Kef^latlonH  reHpe<*tlng  the  LawB  and  CuHtonm  of  War 
on  f^nd,  annex  to  the  convention  signed  at  The  llague,  July  20, 
18U»,  a2Stat  II.  1811. 

**  Tt  is  necessary,  in  order  to  place  the  members  of  an  army  under 

"*^  I»rote(*tion  of  the  law  of  nati<ms,  tliat  it  should  be  conmiissioned 

hy   a   state.     If  war  were  to  Ik»  waged  by  private  parties,  o]>erating 

a<x*f>r<|iii^  to  the  whims  of  individual  leaders,  every  place  that  was 

!^iz4m|  wouhl  1)6  sacked  and  outraged;  and  war  would  be  the  pretence 

1^  Satiate  private  gree<l  and  spite.     IIenc«%  all  civilized  nations  have 

tfrriH^I  iii  the  position  that  war  to  be  a  defence  to  an  indictment  for 

homicide  or  other  wnmg,  must  be  conducttnl  by  a  Iwlligerent  state, 

■^^J  that  it  can  not  avail  voluntary  combatants  not  acting  under  the 

^***»'nission  of  a  lielligerent.     But  free-lx)oters,  or  detached  bodies  of 

^^^hititppi^^  acting  in  subordination  to  a  general  system,  if  they  wear 

•  '"stinctive  uniform,  are  to  be  regarded  as  soldiers  of  a  lK»lligi>rent 

"'^'v.    Mr.  Field,  in  his  pn>i>ose<l  c<Kle,  thus  s|K»aks:  *  The  following 

l^'^^^His,  and  no  others,  are  d(H*nied  to  Ik»  iinpresse<l  with  the  military 

*^**t^cter:-— (1)  Those  who  cx>nstitute  a  part  of  the  luilitarv  fonivs  of 

^•^  nation;  and   (2)  those  who  are  connected  with  the  ojKTations 

^^^Pof,  by  the  express  authority  of  the  nation.'    This  was  accorded 

^^W  partisans  of  Marion  and  Sumter  in  the  American  Revolution, 

tlwy  lipinp  treated  as  lielligen^nts  by  Ix>nl  Kawclon  and  I>)nl  Corn- 

'\        ^»irK  who  were  in  suc'cessive  connnand   of  the   Hriti^h    forces  in 

i       ^rntli  Canilina:  by  Na|K)UH>n  to  the  German  in<lej)end<»nt  volunteers 

m  tlie  later  Napoleonic  campaigns ;  and  by  the  Aubtriaub.  at  the  time 


\ 
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of  the  uprising  of  Italy,  to  the  forces  of  Garibaldi.  (Lawrence's 
Wheaton's  Elem.  of  Tnt.  Law,  627,  pt.  iv,  chap,  ii,  §  8;  Dana's 
Wheaton,  §  356;  Bluntschli,  Droit  Int.  Ckwiifie,  §  569,  cited  by  Field, 
ut  supra.)  There  must,  however,  bo  a  military  uniform,  and  this 
test  was  insisted  on  by  the  Government  of  the  United  States  in  its 
articles  of  war  issued  in  1863,  and  by  the  German  Government  in  its 
occupation  of  France  in  1871.  The  same  privileges  attach  to  sub- 
sidiary forces,  camp  followers,  etc.  But  ununiformed  predatory 
guerrilla  bands  are  regarded  as  outlaws,  and  may  be  punished 
by  a  lx»lligerent  as  robbers  and  murderers.  (Halleck's  Int.  Law  and 
Laws  of  War,  386,  387;  Heffter,  Droit  Int.,  §  126;  3  Phillimore's 
Int.  Law,  §  96 ;  Lieber's  Instructions  for  the  Government  of  Armies 
of  the  United  States,  §  iv.)  But  if  employed  by  the  nation,  they 
become  part  of  its  forces.  (Halleck,  386,  §  8;  adopted  by  Field, 
n^  8upra,y^ 

•    Whnrtoii,  Com.  Am.  Law,  §  221. 

In  negotiating  a  treaty  with  Bussia,  Mr.  Buchanan  was  instructed 
to  propose  the  insertion  of  two  articles  to  the  effect  (1)  that,  in  case 
of  war,  hostilities  should  be  carried  on  only  by  duly  commissioned 
offiwrs  and  by  persons  under  orders,  except  in  repelling  attack  or 
invasion  or  in  defense  of  property;  and  (2)  that  each  contracting 
party  should  by  law  provide  for  the  punishment  of  such  of  its  citi- 
zens or  subjects,  or  others  under  the  authority  of  its  laws,  as  should^! 
violate  the  terms  of  the  proposed  convention,  particularly  the  stipu — 
lations  for  the  protection  of  fishermen,  husbandmen,  and  noncom — 
batants  and  their  property,  and  for  pi'eventing  breaches  of  truces  anclz. 
armistices,  injuries  to  prisoners  of  war,  breaches  of  capitulation^=^ 
unauthorized  hostilitie^s,  injuries  to  the  bearers  of  flags  of  truce,  th-  _ 
massacre  of  enemies  who  had  surrendered,  the  mutilation  of  the  dea(E 


injuries   to   diplomatic   agents,   the   violation   of  diplomatic   corre 
spondence.  and  all  other  breaches  of  provisions,  either  of  the  treat 
or  of  the  law  of  nations  for  preserving  peace  or  lessening  the  evi 
of  war.     It  was  besides  proposed  that  the  contracting  parties  shouL 
agree  to  enter  into  further  negotiations  for  mitigating  the  horro 
of  war  and  confining  its  operations  as  much  as  possible  to  the  miL 
tary  forces  of  the  parties.     It  was  stated  that  the  proposed  articl 
were  "  both  of  them  new  in  our  diplomacy,"  as  well  as  in  that 
other  nations,  but  that  it  was  Ix^lieved  that  they  would,  if  adopted, 
useful  to  the  cause  of  humanitv  and  civilization. 


Mr.  Llvlnpfston,  Sec.  of  State,  to  Mr.  Buohannn,  min.  to  Russia,  Na 
March  31,  ia^2,  MS.  Inst.  U.  States  ^rinisters,  XIII.  281. 

February  10,  1904,  the  Japanese  CTOvernment,  on  the  outbreak  O^ 
war  with  Russia,  published  regulations  which  reijuired  war  coir^" 
spondents  who  wished  to  follow  the  Japanese  army  to  make  appli* 
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(*ation  to  the  Japanese  war  department.  The  applications  of  foreign 
r^irrespondents  were  nHjuired  to  l)e  sent  tlirough  their  res|)ective 
ministers  or  consuls  and  the  department  of  foreign  affairs.  The 
officers  of  the  army  were  required  to  accord  to  correspondents,  as  far 
as  circumstances  permitted,  suitable  treatment  and  facilities,  and 
wlien  in  the  field  and  in  case  of  necessity  to  give  them  food  or,  when 
so  requeste<l,  transportation  in  vessels  or  vehicles.  A  war  corre- 
spondent violating  the  criminal  law,  military  criminal  law,  or  the 
law  for  the  preservation  of  military  secrets  was  to  l)e  adjudgt»d  and 
punished  by  court-martial  according  to  the  military  penal  code. 

For.  Rel.  19CM,  415;  Monthly  Consular  Reixirts.  May.  1004,  LXXV.  3m. 
ReinilationR    were    also    IsHued    governing    naval    war  correHi>ondent8. 
(Id.  305.) 

**  By  the  law  of  war  either  party  to  it  may  receive  and  list  among 
his  troops  such  as  quit  the  other,  unless  there  has  been  a  previous  stip- 
''Ittion  that  they  shall  not  be  received.     But  when  they  fsuch  refu- 
8**s<J  have  been  received,  a  high  moral  faith  and  irrevocable  honor, 
Auctioned  by  the  usages  of  all  nations,  gives  to  them  protection  per- 
sonally, and  security  for  all  that  they  have  or  may  possess.     They  ai^e 
^^^mpt  also  from*  all  reproach  from  the  sovereignty  to  which  their 
^'^'ices  have  been  rendered.     Nothing  that  they  claim  as  their  own 
^'*  he  taken  from  them,  upon  the  imputation  that  they  had  forfeited 
**■*  meant  to  relinquish  it  by  the  abandonment  of  their  allegiance  to 
^w  sovereignty  which  they  had  left." 

Wayne,  J..  ITnitetl  StateH  r.  Reading,  IS  How.  10. 

2,   NONUABIUTV    FOB   BkIXIOERKNT    A(T8. 

§  1110. 

*^n  officer  of  the  Army  of  the  United  States,  whilst  serving  in  the 

ent*my's  country  during  the  relx'llion,  was  not  lial)le  to  an  action  in 

the  courts  of  that  country  for  injuries  n^ulting  from  his  military 

®*^l^rs  or  acts;   nor  could  he  Ih»  nM|uin»d  by  a  civil  tribunal  to  justify 

^  explain  them  ui)on  any  allegation  of  the  injured  party  that  they 

^^"^  not  justified  by  military  ntnt^ssity.     lie  was  subject  to  the  laws 

®^  ^ar,  and  amenable  only  to  his  own  (Jovernment. 

I^)w  r.  JohDMon.  100  U.  R.  IfkS. 

•^  person  voluntarily  residing  within  the  Confederate  lines  cannot 
'^intiin  an  action  against  a  Confederate  soldier  who,  under  military 
**^iK  bume<i  the  formers  cotton  to  prevent   it   from  falling  into 

^^  hands  of  the  Union  forces,  such  destruction  IxMug  a  justifiable 

^^^'riae  of  the  rights  of  war. 

Pocd  V.  Sorfet  (1878),  07  U.  &  504,  GOG  (1878). 
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During  the  civil  war  whore  a  United  States  officer  in  command  of 
troops,  while  in  an  insurgent  State,  s(»ized  i)roi)erty  l>elonging  to  a 
citizen  thereof  and  sold  it  to  a  third  i^erson  and  the  latter  was  sued 
after  the  war  hv  such  former  owner,  Held,  that  the  court  had  no 
jurisdiction  over  the  subject-matter,  as  the  seizure  was  an  act  of  war, 
and  the  validity  of  such  acts  cannot  be  tried  in  a  municipal  court  in 
a  common-law  proceeding. 

Coolidge  V,  (Juthrle.  1  Fnp.  C.  C.  97. 

VI.  BEhLWERETsT  MEAHVBEH, 
1.  Permissible  Violence. 

§  nil. 

A  belligerent  has  in  a  general  sense  the  right  to  use  all  forms  of 
violence  against  the  person  and  property  of  his  enemy  that  may  be 
necessary  to  bring  the  latter  to  terms;  so  that  violence,  when  used  to 
that  end,  ceases  to  l)e  permissible  only  when  it  is  shown  to  be  wanton, 
or  grossly  disproportioned  to  the  end  to  be  attained. 

HaU.  Int.  T.aw  (5th  ed.).  5.'51. 

"  14.  Military  necessity,  as  understoo<l  by  modern  civilized  nations, 
consists  in  the  necessity  of  those  measures  which  are  indispensable 
for  securing  the  ends  of  the  war,  and  which  are  lawful  according  to-^ 
the  modern  law  and  usages  of  war. 

"  15.  Militarv  necessitv  admits  of  all  direct  destruction  of  life  o^^ 
limb  of  armed  enemies,  and  of  other  persons  whose  destruction  i&^ 
incidentallv  unavoidable  in  the  armed  contests  of  the  war;  it  allow     - 
of  the  capturing  of  every  armed  enemy,  and  every  enemy  of  impoi 
tance  to  the  hostile  government,  or  of  peculiar  danger  to  the  captoi 
it  allows  of  all  destruction  of  property,  and  obstruction  of  the  waj 
and  channels  of  traffic,  travel,  or  ccmnnunication,  and  of  all  withholcz:  1 
ing  of  sustenance  or  means  of  life  from  the  enemy;  of  the  appr  wn 
priation  of  whatever  an  enemy's  country  affords  necessary  for  tfc  ^< 
subsistence  and  safety  of  the  Army,  and  of  such  deception  as  d(^«^^ 
not  involve  the  breaking  of  good   faith  either  positively  pledg^??^^ 
regarding  agreements  entered  into  during  the  war,  or  supposed  t>y 
the  modern  law  of  war  to  exist.     Men  who  take  up  arms  agairmsl 
one  another  in  public  war  do  not  cease  on  this  account  to  be  mor"^^ 
beings,  responsible  to  one  another  and  to  (lod. 

"  10.  Military   neci^ssity   does  not    admit   of  cruelty — that  is,  th^ 
infliction  of  suffering  for  the  sake  of  suffering  or  for  revenge,  T%ot 
of  maiming  or  wounding  except  in  fight,  nor  of  torture  to  extort  con- 
fessions.    It  does  not  admit  of  the  use  of  poison  in  any  way,  nor  of 
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the  wanton  devastation  of  a  district.  It  admits  of  deception,  but  dis- 
claims acts  of  perfidy;  and,  in  gi>neral,  military  necessity  does  not 
include  any  act  of  hostility  which  makes  the  return  to  j^eace  unneces- 
sarily difficult. 

"  17.  War  is  not  carried  on  by  arms  alone.  It  is  lawful  to  starve 
the  hostile  l)elligerent,  arnunl  or  unarmed,  so  that  it  leads  to  the 
'-peetlier  subjection  of  the  enemy. 

**  18.  A\Tien  a  commander  of  a  besieged  place  expels  the  noncom- 
Imtants,  in  onler  to  U»ssen  the  numlx^r  of  those  who  consume  his  stock 
of  pn)visions,  it  is  lawful,  though  an  extreme  measure,  to  drive  them 
Imck,  so  as  to  hasten  on  the  surrender." 

Inxtnii-tioiiH  for  tlio  fJoveniiiient  of  Ariiil<»H  of  the  ITnlttnl  Stut(»H  In  the 
Flohl.  Ceueriil  Onlers,  No.  1(H>.  April  24,  1S<W.  War  of  the  UebeUiou. 
Official  IlevordK.  icerioM  :(,  III.  l.'iO. 

**6ft.  Modem  wars  are  not  interne<'ine  wars,  in  which  the  killing 
^f  the  enemy  is  the  object.     The  destruction  of  the  enemy  in  UKMlern 
^'•r,  and,  indeed,  modem  war  itself,  are  means  to  obtain  that  objtHjt 
^f  the  Ix'lligcrent  which  lies. beyond  the  war. 
**  riuMH-essary  or  revengeful  destruction  of  life  is  not  lawful. 
**0S>.  Out|)OKts  sentinels,  or  pickets  are  not  to  lx»  fired  upon,  except 
^o  <lrive  them  in,  or  when  a  positive  order,  sjx^cial  or  general,  has 
'*^^n  issued  to  that  effect. 

**  7o.  The  use  of  i>oison  in  any  manner,  l)e  it  to  poison  wells,  or  f(K)d, 
^'^  arms,  is  wholly  exclude<l  from  m<Mlern  warfan*.  lie  that  ust»s  it 
puts  himself  out  of  the  pale  of  the  law  and  usages  of  war. 

**  7l.  Whoever  intent ionallv  inflicts  additional  wounds  on  an 
^neiny  alreadv  whollv  disablcnl.  or  kills  such  an  en(»niv,  or  who  orders 
^^  encourages  soldiers  to  do  so,  shall  suffer  death,  if  <luly  <*onvicted, 
^lu*t!ier  he  belongs  to  the  Army  of  the  United  States,  or  is  an  enemy 
^^Ptiined  after  having  committed  his  misdcH*d." 

loiitnictlotiM  for  the  n<»veriinioiit  of  ArniU»s  of  tlio  I'liittNl  States  in  the 
Field,  General  OrderB,  No.  100,  April  24.  18(»,  id.  155. 

2.    SiBGKS    AM)    HOMBAROMKNTS. 

§  1112. 

1^  Commanders,  whenever  admissible,  inform  the  enemy  of  tlieir 
W^miQU  to  bombani  a  place,  so  that  the  noiicoinbatants,  and  espe- 
**^*lly  the  women  and  children,  may  In*  removed  In^fon*  the  bombard- 
'^^t  commences.  But  it  is  no  infraction  <»f  th(»  common  law  of  war 
^^^Hnit  thu*5  to  inform  the  enemv.     Suri^riM*  in:iv  1h»  a  iieressitv.'' 

IiiHtnK*tiotiK  f(»r  tlM*  ^toveriiiiioiit  of  Armit's  of  tli«'  rnitctl  Statt's  in  ili«* 
Field,  Ueueral  Ordern.  No.  Un».  Aiiril  21,  1S(;:(.  id.  15(». 
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"Article  XXVI.  The  Cominander  of  an  attacking  force,  befo 
commencing  a  lx)mbardment,  except  in  the  case  of  an  assault,  shou 
do  all  he  can  to  warn  the  authorities.-' 


Convention   respei'tlnj;  the  Laws  and  CiiKtonis  of  War  on   Land,  HT**        i^ 
Hague.  July. 20,  1809.  :J2  Stat.  II.  1818. 

"  115.  It  is  customary  to  designate  by  certain  flags  (usually  yello  ^^tair^j 
the  hospitals  in  places  which  are  shelled,  so  that  the  l>esieging  ene-  "x  t^iv 
may  avoid  firing  on  them.     The  same  has  been  done  in  battles  wStm.  ^en 
hospitals  are  situated  within  the  field  of  the  engagements 

"  110.  Honorable  belligerents  often  ivquest  that  the  hospit^^aZs 
within  the  territory  of  the  enemy  may  Ije  designated,  so  tliat  they  nm  my 
be  spared. 

"An  honorable  l)elligerent  allows  himsc^lf  to  Ik»,  guided  by  flag>;  or 
signals  of  protection  as  much  as  the  contingencies  and  the  necessities 
of  the  fight  will  permit. 

"  117.  It  is  justly  ctmsidered  an  act  of  l)ad  faith,  of  infamy  ^f 
fiendishness,  to  deceive  the  enemy  l)y  flags  of  protection.  Such  «»<^ 
of  bad  faith  may  1k»  good  cause  for  refusing  to  resj^ect  such  flags. 

"  118.  The  l)esieging  belligeivnt  has  sometimes  requested  the  1^' 
sieged  to  designate  the  buildings  containing  collections  of  works  of  a«^i 
scientific  nmseums,  astronomical  observatories,  or  precious  librari^^ 
so  that  their  destruction  may  be  avoided  as  much  as  possible." 

Instnu-tiouH  for  the  Governniont  of  Arniltvs  of  tlie  ITnittnl  StatoH  lu  t^ 
Field,  (Jeneral  Orders.  No.  1(X>,  Ai)ril  24.  18(k{,  War  of  the  Itebelll^^^' 
Official  Kecords,  series  n,  III.  KM). 


"Article  XXVII.  In  sieges  and  bombardments  all  necessary  ste 
should  be  taken  to  spare  as  far  as  possible  edifices  devoted  to  religi(^^^ 
art,  science,  and  charity,  hospitals,  and  places  where  the  sick  ar'*- 
wounded  are  collected,  provided  they  are  not  used  at  the  same  tir^^^ 
for  military  pur])oses. 

"  The  l)esieged  should  indicate  these  buildings  or  places  by  sor*^^ 
particular  and  visible  signs,  which  should  previously  be  notified  '^^ 
the  assailants." 

Convention  resi)eotinjc  tlie  I^aws  and  (^ustonis  of  War  on  Land.  The  Hag**^* 
July  20,  1800,  :VJ  Stilt.  II.  1818. 

General  Scott,  in  giving  an  account  of  the  siege  of  Vera  Crt»^' 
says  that  ground  was  broken  March  18,  1847,  and  by  the  HHd  hea"*'''^ 
ordnance  enough  Unng  in  i)osition,  the  governor  of  the  city,  who  ^^^ 
also  governor  of  the  castle,  was  duly  summoned  to  surrender.  Imn">-^' 
diately  on  his  refusal,  fire  on  the  walls  and  forts  was  opened.  Sor*^^ 
of  the  shot  and  shells  unavoidably  penetrated  the  city  and  set  fi*^ 
to  many  houses.     By  the  li^th  additional  heavy  guns  were  landed* 
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the  whole  was  *'  in  awful  activity."    The  same  day  came  a 
norial  fnmi  the  foreign  consuls,  asking  for  a  truce  to  enable  them 

the  women  and  chihiren  among  the  inhabitants  to  withdraw  in 
»ty.  ^  They  had,"  says  Scott,  "  in  time  been  duly  warned  of  the 
ending  danger,  and  allowed  to  the  22d  to  retire,  which  they  had 
enly  neglected,  and  the  consuls  had  also  declined  the  written  safe- 
nl«  I  had  pressi^d  upon  them.  The  season  had  advanced,  and  I 
i  aware  of  several  cases  of  yellow  fever  in  the  city  and  neighbor- 
d.  Detachments  of  the  enemy  too  were  accumulating  behind  us, 
I  nmiors  spread,  by  them,  that  a  formidable  army  would  soon 
)roacli  to  raise  the  siege.  Tenderness  therefore  for  the  women  and 
Wren — in  the  fonn  of  delay — might,  in  its  conseipiences,  have  led 
:he  h>ss  of  the  campaign,  and,  indeed,  to  the  loss  of  the  army — two- 
hIn  by  pestilence,  and  the  remainder  by  surrender.  Hence  I 
»niptly  rc»plied  to  the  consuls  that  no  truce  could  l)e  allowed  except 
the  application  of  the  governor  (General  Morales),  and  that  with 
lew  to  surrender.  Acc*ordingly,  tlie  next  morning  General  Lan- 
^,  who  had  biM»n  put  in  tlie  supreme  connnand  for  that  purpose, 
red  to  entertain  the  question  of  submission.  Commissioners  were 
ointed  on  both  sides,  and  on  the  27th  terms  of  surrender,  including 
I  the  city  and  castle  of  UHoa,  agreed  upon,  signed  and  exchanged. 
*  garrisons  marched  out,  laying  down  their  arms,  and  were  sent 
»e  prisoners  of  war  on  parole. 
This  was  l)etter  for  the  consuls,  women,  and  children,  as  well  as 

the  United  States,  than  the  tempovnvy  truce  that  I  rejected — 
withstanding  tlie  ignorant  censure  cast  on  my  conduct,  on  that 
isioiu  bv  Mr.  William  Jav,  in  his  b<K)k — licruw  of  the  Causes  and 
Sequences  of  the  Mexican  Wai\  pp.  202—1." 

Ri"ott,  Autoblofn-aphy.  II.  42<>-428. 

Hie  minister  of  the  United  States  in  Nicaragua,  on  his  report 
^t  revoluti<mists  had  iMunbarded  Managua  from  the  s<»a  without 
niing,  killing  one  ix»rson  near  the  American  legation  and  wound- 
l  several  others,  was  instructed  "  to  jin^siMit,  either  jointly  with  the 
^er  diplomatic  n*presentatives  or  in  a  separate  note  to  the  titular 
^^rnnient,  a  protest  against  the  waging  of  hostilities  without  warn- 
?»  whereby  foreigners  are  endangeivd."  The  minister,  as  it  tran- 
*^l  had  alrt»ady  made  a  protest  against  the  lK)nil>ardment,  as  an 
'^  of  l>arbarism/'  to  (ieneral  Z<'laya,  president  of  the  revolutionary 
''^•.  which  was  styled  *' Junta  de  (iobierno."  (ieneral  Zi»laya, 
^|des  taking  exception  to  the  language  of  the  protest,  justifieil  his 
^*on  on  the  ground  (1)  that  Managua  was  u  fortified  place  in 
•^•ch  the  eneniv  were  entrenched  and  from  which  thev  fin»d  on  his 
*^  who,  wishing  to  avert  hostilities,  in  reality  remained  in  front 
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of  the  city  several  hours  without  firing,  and  (2)  that  a  messenger 
with  a  flag  of  truce  was  sent  to  the  officers  in  command  in  Managua 
and  was  in  bad  faith  detained  by  them.  The  minister  replied: 
*'  Your  explanation  is  a  reasonable  one,  and  is  accepted  in  fidl  faith." 

m 

Mr.  Adee,   Act.   S<h\   of  State,   to   Mr.   Buker,  iniu.  to  Nicaragua,  teL, 

July  25.  1893,  For.  Rel.  1893,  204. 
See,  also.  P'or.  Uel.  1893,  20r>-209. 

3.  Devartation. 

§1113. 

"  The  measure  of  permissible  devastation  is  to  be  found  in  the  strict 
necessities  of  war.  The  right  being  thus  narrowed,  it  is  easy  to  dis- 
tinguish between  three  groups  of  easels,  m  one  of  which  devastation  is 
always  pennitted,  while  in  a  second  it  is  always  forbidden,  and  in  a 
third  it  is  permitted  in  certain  circumstances.  To  the  first  group 
belong  those  cases  in  which  destruction  is  a  necessary  concomitant 
of  ordinarv  militarv  action,  as  when  houses  are  razed  or  trees  cut 
down  to  strengthen  a  defensive  position,  when  the  suburbs  of  a  forti- 
fied town  are  demolished  to  facilitate  the  attack  or  defence  of  tb 
place,  or  when  a  village  is  fired  to  cover  the  retreat  of  an  armjr" 
Destruction,  on  the  other  hand,  is  always  illegitimate  when  no  milm^ 
tary  end  is  sieved,  as  is  the  case  when  churches  or  public  building ^a^-rr 
not  militarily  used  and  so  situated  or  marked  that  they  can  be  di 
tinguished,  are  subjected  to  bombardment  in  common  with  tl 
houses  of  a  besieged  town.  Finally,  all  devastation  is  permissi 
when  really  necessary  for  the  preservation  of  the  force  committing  i 
from  destruction  or  surrender;  it  would  even  be  iin))Ossible  to  deny  "*^ 
an  invader  the  right  to  cut  the  dykes  of  Holland  to  save  himself  froTi 
such  a  fate;  but  when,  as  in  the  case  supposed,  the  devastation  i- 
extensive  in  scale  and  lasting  in  effect,  modern  opinion  would  demaXi^ 
that  the  necessity  should  be  extreme  and  patent." 

Hall,  Int.  Law  (5th  otl.),  p.  r>:;5,  citliif:  Manning,  ch.  v.;  Heffter.  %\^SS^'* 
TwlsM,  War.  §  <r>:  Hluntsclili,  «  r>«3 ;  Calvo,  §  1919. 

At  a  ni(»etin>:  atttMidcMl  by  the  IUxt  j^onorals,  at  BruHsels,  Oct  6,  \^90^ 
General  Delarey  aske<l  of  what  use  was  the  sum  of  £3,000,000  pro***' 
ise<l  by  England,  when  their  losses  were  esthnatiMl  at  £75,000.ClOO* 
General  Rotha  dwelt  on  the  horrors  of  the  oonotMitration  camp«.  **** 
farm  burning,  and  the  devastation  <'auscMl  by  the  English.  (LoikJ^" 
Times,  wtvkly.  Oct.  10,  IJKrj,  p.  {VWk  eol.  L».) 

4.  Retaliation. 

"The  British  Government,  having  sent  to  England,  early  in  l8l^» 
to  be  tried  for  treason,  twenty-three  Irishmen,  naturalized  in  ***^ 
United  States,  who  had  been  captured  in  vessels  of  the  United  St*** 
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Congresw  Riithorized  the  President  to  retaliate.    Under  this  act,  Gen- 

*TuI    I)eariK)rii   plai*ed   in   close  confinement    twenty-three   prisoiiei's 

laken  at  Fort  (leorgi*.     (ieneral  Prevost,  un<ler  the  express  direi^tions 

«if    liord    Bnthnrst,  thereui>on   onlered   the   close   imprisonment   of 

tiouhle  the  number  of  commissioned  or  unconmiissioned  United  States 

ufRivrs.     This  was  followed  by  a   threat  of  '  unmitigated  sc^veritj' 

npiinst  the  American  citizens  and  villages'  in  case  the  system  of 

retaliation  was  pursue<l.     Mr.  Madison  having  retorted  by  putting 

in  <*(>nfinement  a  similar  number  of  British  officios  taken  bv  the 

I'liitinl  States,  (ieneral  Prevost  immediately  retorted  by  subjecting  to 

the  same  discipline  all  his  prisoners  whatsoever.     The  difficulty  was 

H^)n*Mvated  by  the  denunciation  by  leading  New  (England  Federalists 

^»f  'this  policy  of  exposing  our  own  citizens  to  imprisoimient  and 

<ltiith  for  the  sake  of  a  set  of  foreign  renegades,  as  they  wert»  bitterly 

•IwcrilMHl,'  'and  the  escape  of  some  of  the  imprisoned  British  officers 

fpuni  Worcester  jail  gave  very  general  satisfaction."     (0  Ilildreth's 

Hist.,  U.  S.  440.)     (Mr.  Hildretlfs  attachment  to  the  Federalists,  it 

"lUst  lie  rememi)ered,  gives  to  statements  such  as  this  peculiar  weight.) 

^n  MtKsachusetts  this  sentiment  took  eflFect  in  a  statute  forbidding  the 

">^*  of  the  State  jails  to  the  United  States  for  prisoners  of  war:  ami 

^he  jailors  were  directed  to  discharge  all  prisoners  of  war  after  thirty 

Jwys'  (^(infinement.     An  act  of  Congress  was  at  on«»  passe<l  authoriz- 

*^gr  the  Unitetl  States  marshals,  when  the  State  jails  were  refustnl,  to 

|»rnvi(le  other  places  of  confinement,  and  the  legislatun*  of  Penusyl- 

^'"^tiia  at  once  granted  its  prisons  for  this  purpose.     A  In^tter  teiujier, 

iw>\%evcr,  so<m  came  over  the  British  Ciovernment.  bv  whom  this  svs- 

***'ii  had  l)een  instituted.     A  party  of  United  Statt^s  offi(vrs,  who  were 

P^i.Nniers  of  war  in  Kngland,  were  ivleaseil  on  parole,  with  iustruc- 

****tis  to  "State  to  the  President  that  the  twentv-thnv  in'isonei-s  who 
I  * 

»ati  lx»en  chargwl  with  treason  in  England  had  not  Uhmi  tried,  but 
^^'•laineil  on  the  usual  Imsis  of  prisoners  of  war.  This  led  to  the 
^***«iiiissal  on  parole  of  all  the  officers  of  both  sides."" 

Wluirtoii.  Int.  r^iw  DlgeHt,  III.  'K^>.  citiiii;.  as  to  troaitimMit  «»f  prls<)n«»rs  of 
war  111  the  war  of  1812.  Am.  State  Paiwrs.  For.  Rel.  III.  a'io;  Law- 
rence. Goiu.  r<ur.  WheatoD.  III.  229. 

Having  l)een  calle<l  upon  by  the  governor-general  of  the  Canadas 
\^  lul  him  in  carrying  into  effect  measures  of  retaliation  against  the 
^^Hiabitants  of  the  Uniteil  States  for  the  wanton  destruction  com- 
^^Hted  by  their  army  in  Upi)er  Canada,  it  has  become  imperiously 
"^y  duty,  conformably  with  the  nature  of  the  govenior-gi^neraTs 
application,  to  issue  to  the  naval  force  under  mv  conunand,  an  order 
^  destroy  and  lay  waste  such  towns  and  districts  upon  the  coast  as 
""^y  be  found  assailable. 

H.  Doc.  551- -vol  7 18 
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*'  I  had  hoped  that  this  contest  would  have  terminated  without  my 
being  obliged  to  resort  to  severities  which  are  contrary  to  the  usage  of 
civilized  warfare,  and  as  it  has  been  wuth  extreme  reluctance  and  con- 
cern that  I  have  found  myself  comi>elled  to  adopt  this  system  of  dev- 
astation, I  shall  be  e<]ually  gratified  if  the  conduct  of  the  Executive 
of  the  United  States  will  authorize  my  staying  such  proceedings,  by 
making  reparation  to  the  suffering  inhabitants  of  Upper  Canada, 
thereby  manifesting  that  if  the  destructive  measures  pursued  by  their 
army  were  ever  sanctioned,  they  will  no  longer  be  i)ermitted  by  the 
Government." 

Vice- Admiral  Cochrane  to  Mr.  Monroe,  Sec.  of  State,  Aug.  18,  1814,  3  Am. 
State  Papers.  For.  Hel.  G93. 

"  I  have  had  the  honor  of  receiving  your  letter  of  the  18th  of 
August,  stating  that,  having  been  called  on  by  the  governor-general 
of  the  Canadas,  to  aid  him  in  carrying  into  effect  measures  of  retalia- 
tion against  the  inhabitants  of  the  United  States  for  the  wanton  deso- 
lation committed  by  their  army  in  Upper  Canada,  it  has  become  your 
duty,  conformably  w^th  the  nature  of  the  governor-general's  applies.- 
tion,  to  issue  to  the  naval  force  under  your  command  an  order  t- 
destroy  and  lay  waste  such  towns  and  districts  upon  the  coast  as 
be  found  assailable. 

"  It  is  seen,  with  the  greatest  surprise,  that  this  system  of  devast..^3i.- 
tion,  which  has  l)een  practiced  by  the  British  forces,  so  manifest.  L> 
contrary  to  the  usage  of  civilized  warfare,  is  placed  by  you  on  t 
ground  of  retaliation.     No  sooner  were  the  United  States  compelL< 
to  resort  to  war  with  (Jreat  Britain,  than  they  resolved  to  wage      i^ 
in  a  manner  most  consonant  to  the  principles  of  humanity,  and     *^ 
those  friendly  relations  which  it  was  desirable  to  preserve  betw&^'i 
the  two  nations  after  the  restoration  of  peace.     They  perceived,  h(^^^' 
ever,  with  the  deepest  regret,  that  a  spirit,  alike  just  and  humane  \*r»^ 
neither  cherished  nor  acted  on  by  your  Government.     Such  an  ass^^' 
tion  would  not  be  hazarded  if  it  was  not  supported  by  facts,  the  pro^*- 
of  which  has,  perhaps,  already  carried  the  same  conviction  to  otli^^ 
nations  that  it  has  to  the  people  of  these  States.     Without  dwellir»^ 
on  the  (leph)nil)le  cru(»lties  conunitted  by  the  savages  in  the  Briti^*^ 
ranks,  and  in  British  i)ay  at  the  river  Raisin,  which  to  this  day  \\^^^ 
never  been  disavowed  or  atoned  for,  I  refer,  as  more  immediat*?'!^ 
connectt^d  with  the  subject  of  your  hotter,  to  the  wanton  dest)lati^'^ 
that  was  conunitted  at  Havre  de  (irace  and  at  Georgetown,  early  *'* 
the  spring  of  18i:i.     These*  villages  were  burnt  and  ravaged  by  ^^ 
naval  forces  of  (ireat  Britain,  to  the  ruin  of  their  unarmed  inhabit' 
ants,  who  saw  with  astonishment  that  they  derived  no  protecticHi  ^^ 
their  property  from  the  laws  of  war.     During  the  same  season,  scen^ 
of  invasion  and  pillage,  carried  on  under  the  same  authority,  wct« 
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witnefned  all  nlong  the  waters  of  the  Chesapeake,  to  an  extent  inflict- 
ing the  mobt  Herious  private  distress,  and  under  circumstana^s  that 
juictified  the  suspicion  that  revenge  and  cupidity,  rather  than  the 
manly  motives  that  should  dictates  the  hostility  of  a  high-minded  foe, 
M  to  their  jjerpetration.     The  late  destruction  of  the  houses  of  the 
(Tovernment  in  this  city  is  another  act  which  conies  necessarily  into 
view.     In  the  wars  of  moilern  Europe,  no  example  of  the  kind,  even 
among  nations  the  most  hostile  to  each  other,  can  be  traced.     In  the 
course  of  ten  years  past,  the  capitals  of  the  principal  powers  of  the 
continent  of  Euroi)e  have  been  conciuercMl,  and  (K*cupied  alternately 
by  the  vict4)rious  armies  of  each  other,  and  no  instance  of  such  wanton 
in<l  unjustifiable  destructicm  has  l>ei»n  schju.     Wc  must  go  back  to 
<listant  and  barbarous  ages  to  find  a  parallel  for  the  acts  of  which  I 
t^Huplain. 

"'Ahhough  these  acts  of  desolation  invited,  if  they  did  not  impose 
•HI  the  (lovernment  the  necessity  of  retaliation,  yet  in  no  instance*  has 
it  lieen  authorize<l. 

'*Tlie  burning  of  the  village  of  Newark,  in  Upper  ('anada,  posterior 

t'l  the  early  outragi*s  above  enumerated,  was  not  executed  on  that 

principle.    The  village  of  Newark  adjoined  Fort  (leorge,  and  its  de- 

•'<riictioii  was  justified  by  the  offiwrs  who  orden^l  it,  on  the  ground 

*'iat  it  U*came  necessary  in  the  military  ojKTations  thei-e.     The  act, 

boiKTever,  was  disavowed  by  the  (iovernment.     The  burning  which 

^*^*>k  plac?e  at  I>ong  Point  was  unauthorized  by  the  (lovernment,  and 

tri4»  conduct  of  the  officer  subjected  to  the  invt^tigation  of  a  military 

*'**lMinal.     For  the  burning  at  St.  David's,  committed  by  stragglers, 

^**<*  officer  who  commande<l  in  that  quarter  was  dismissed,  without  a 

^**iiil,  for  not  preventing  it. 

**  I  am  <*ommanded  bv  the  President  distinctlv  to  state,  that  it  as 

"^t  If  coin  ports  with  any  orders  which  have  Ihnmi  issued  to  the  mili- 

t^trvand  naval  c<muuanders  of  the  Unit^Ml  States,  as  it  do<»s  with  the 

*^taMishe<l  and  known,  humanity  of  the  American  naticm,  to  pursue 

*     system   which   it   apiK»ars  you   have   ado[)ted.     This  Government 

**^es  it  to  its(»lf,  to  the  principh*s  which  it  has  ever  hchi  sacred,  to 

*'^sivow,  as  justly  chargeable   to  it,  any   such   wanton,  cruel,  and 

**^iustifiable  warfart». 

**^^^^aleve^  unauthorized  irregularities  may  have  l)een  connnitted 
">*  any  of  its  troops,  it  would  have  Ummi  ready,  acting  on  thest*  j)rin- 
*^^pleN  of  sacnnl  and  eternal  ol)ligation,  to  disavow,  and,  as  far  as 
^**ght  be  practicable,  to  repair.  But  in  the  phin  of  desolating  war- 
'•*^  which  your  letter  so  explicitly  uiakes  known,  and  which  is 
attempted  to  U»  excused  on  a  plea  so  utterly  groun(ne>s,  the  President 
P^tieives  a  spirit  of  deep-rooted  hostility,  which,  without  the  ovi- 
*«*ivce  of  such  facts,  he  could  not  have  Udicvcd  existed,  or  would  have 
^  carried  to  such  an  extn^mitv. 
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^'  For  the  reparation  of  injuries,  of  whatever  nature  they  may  be, 
not  sanctioned  by  the  law  of  nations,  which  the  military  or  naval 
force  of  either  power  may  have  committed  against  the  other,  this 
Government  will  always  be  ready  to  enter  into  reciprocal  arrange- 
ments. It  is  presumed  that  your  Goverimient  will  neither  expect  nor 
propose  any  which  are  not  reciprocal. 

*'  Should  your  Governmcgit  adhere  to  a  system  of  deisolation,  so 
contrary  to  the  views  and  practice  of  the  United  States,  so  revolting 
to  humanity,  and  repugnant  to  the  sentiments  and  usages  of  the  civil- 
ized world,  whilst  it  will  be  seen  with  the  deepest  regret,  it  must  and 
will  he  met  with  a  determination  and  constancy  becoming  a  free 
[)eople  contending  in  a  just  cause  for  their  essential  rights  and  their 
dearest  interests." 

Mr.  Monroe,  Ser.  of  State,  to  Vice- Admiral  Cochrane,  Sept  G,  1814,  3  Am. 
State  Pai)ers,  For.  Rel.  r>93. 

"  I  have  had  the  honor  to  receive  your  letter  of  the  16th  instant 
this  morning,  in  reply  to  the  one  which  I  addressed  to  you  from  the 
Patuxent. 

"As  I  have  no  authority  from  my  Government  to  enter  upon  aay 
kind  of  discussion  relative  to  the  points  contained  in  your  letter,  IL 
liave  only  to  regret  that  there  does  not  appear  to  be  any  hope  that  1 
shall  be  authorized  to  recall  my  general  order;  which  has  been  furth^i 
sanctioned  by  a  subsequent  request  from  Lieutenant -General  f^  ii 
George  Prevost. 

"A  copy  of  your  letter  will  this  day  be  forwarded  by  me  to  Em 
land,  and,  until  I  receive  instructions  from  my  Government,  the  m 
ures  which  I  have  adopted  must  be  persisted  in,  unless  remunerati 
be  made  to  the  inhabitants  of  the  Canadas  for  the  injuries  they  ha. 
sustained  from  the  outrages  conunitted  by  the  troops  of  the  Unit 
States."' 

Vice- Admiral  CcK'lirane  to  Mr.  Monroe.  Sec.  of  State,  Sept  19,  1814,  3 
State  Papers,  For.  Rei.  <JfM. 

"  27.  The  law  of  war  can  no  more  wholly  dispense  with  retaliation 
than  can  the  law  of  nations,  of  which  it  is  a  branch.     Yet  civiliz^ 
nations  acknowledge  retaliation  as  the  sternest  feature  of  war.      **- 
reckless  enemy  often  leaves  to  his  opponent  no  other  means  of  secur- 
ing himself  against  the  repetition  of  barbarous  outrage. 

''  *J8.  Retaliation  will  therefore  never  be  resorted  to  as  a  measure 
of  mere  revenge,  but  only  as  a  means  of  protective  retribution,  and 
moreover  cautiously  and  nnav()ida])ly — that  is  to  .say,  retaliation  sh<>" 
only  be  resorted  to  after  careful  inquiry  into  the  real  occurrence  and 
the  character  of  the  misdeeds  that  may  deniand  retribution. 
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•'  I 'iijiist  (iriiinmsiilerate  retaliation  removes  the  Ix^lli^rents  farther 
:iiul  farther  from  the  mitigating  ruk»s  of  n»gular  war,  and  bv  rapid 
''te|»  leads  them  nearer  to  the  interneeine  wars  of  savages." 

InMtnirtioUH  for  the  (lovernmeiit  of  AruiieH  of  the  United  States  in  the 
Field.  General  Orden*.  No.  UK).  April  24,  18as.  War  of  the  UelM»llIon. 
Official  RecordR,  serleft  .'{.  III.  I.'^l. 

By  an  onler  of  the  Presi<lent,  dated  April  21,  lS>0-2,  a  court-martial 

Wis  nHiveniHl  in  the  PhilippiiM's  to  try  IJrigadier-(ieneral  Jacob  11. 

Smith.  (-.  S.  A.,  on  charges  based  on  certain  oral  orders  which  he 

jrave  in  tlie  autumn  of  1901  to  Major  L.  W.  T.  Waller,  of  the  Marine 

Cor|>s,  then  serving  with  a  battalion  of  marine.s,  under  his  orders  as 

<*(muiiander  of  the  Si.xth  Separate  Brigade  in  Samar.    The  forces  under 

<ieneral  Smith  were  then  engaged  in  a  punitory  movement,  rendered 

iiH'essary  by  the  treacherous  massacn'  of  an  American  force  at  Balan- 

pigH,  in  Samar,  in  September,  1001.     It  was  shown  that  General 

•'^niitli  gave  Major  Waller  the  following  oral  instructions:   *'  I  want 

'2o  prisfiners.     I  WMsh  you  to  kill  and  burn;    (he  more  you  kill  ami 

'*ijrii  the  U'tter  you  will  please  me.''     He  also  declared  that  *'  the  in- 

h-rior  of  Samar  must  be  made  a  howling  wilderness,''  and  that  he 

'^■Jtiitwl  all  |M»rscms  killed  who  wen*  capable  of  Utaring  arms  and  in 

'••t  «al  liostiliti(*s  again.st  the  United  States;    and,  in  reply  to  an  in- 

M*-*  ■  n-  by  Major  Waller  for  an  age  limit,  designated  the  agi»  of  tvn 

.v^aars.    The  (*(mrt-martial   found  (ieneral  Smith  ffuiltv  of  conduct 

*'»    till*  [frejudicv  of  ginnl  order  and  military  discipline,  and  siMitenced 

"*'iito  Ih»  admoni.shed  by  the  reviewing  authority,  but  apiH'nded  to 

tU^*  H»iitenci»  the  following  explanation: 

**nu'  court  is  thus  lenient  in  view  of  the  undisputed  evidenci*  that 
Hit-  afviiv4.d  did  not  mean  everything  that  his  unexplained  language 
'^^>|)Ihh1:  that  his  .sulM)rdinates  did  not  gather  such  a  meaning:  and 
"***t  the  onlers  wen»  never  executed  in  such  si»nsi»,  notwithstanding 
"*ut  a  d(*si>erate  struggle   was  lK»ing  conducted   with   a   cruel   and 

It  appeared  that  General  Smith  was  wont  at  times  to  use*  extrava- 
r*Hit  f*xpn*ssion.s,  and  that  this  was  a  matter  of  common  knowledgt*. 
*'i'<  oral  instructions  to  Major  Waller  acquin»d  notoriety  in  connec- 
^i«»ii  with  the  .subse<|uent  trial  of  that  offiivr  on  the  charge  of  having 
i  <*au>w|  (vrtain  natives  to  lx»  put  to  death  without  j>roiKT  trial.  Major 
!  '^  •IW,  h<»wi»ver.  as  it  apjK'ars,  <lid  not  defend  this  act  on  the  ground 
I  "^  >ny  <inlers  receiveil  from  General  Smith,  but  on  the  ground  that, 
}  *'*<^Miiman<liiig  offici»r,  he  was  justified  by  the  laws  of  war,  InM^auM'  of 
i  *"^tn»achery  of  the  natives  in  question,  who  had  acted  as  bearers  or 
^l<l^^  of  one  of  his  exix'ditions. 

"risiilent  Roosevelt,  in  reviewing  the  s(»nten<v  of  the  court -nr.  rtial, 
^iJo  giving  the  recrommendetl  admonition,  directetl  that  (ieneral 
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nith,  who  had  reached  the  age  of  62  years  and  was  therefore  subj< 

ider  the  law  to  be  so  deah  with,  be  retired  from  the  active  list.    T 

resident's  order  wa,s  as  follows : 

"  The  findings  and  sentence  of  the  court  are  approved.  I  am  w 
iware  of  the  danger  and  great  difficulty  of  the  task  our  Army  has  h 
in  the  Philippine  Islands,  and  of  the  well-nigh  intolerable  prova 
tions  it  has  received  from  the  cruelty,  treachery,  and  total  disrega 
of  the  rules  and  customs  of  civilized  warfare  on  the  part  of  its  fo 
I  also  heartily  approve  the  employment  of  the  sternest  measures  m 
essary  to  put  a  stop  to  such  atrocities,  and  to  bring  this  war  to  a  clo 
It  would  be  culpable  to  show  weakness  in  dealing  with  such  foes 
to  fail  to  use  all  legitimate  and  honorable  methods  to  overcome  the 
But  the  very  fact  that  warfare  is  of  such  character  as  to  afford  in 
nite  provocation  for  the  commission  of  acts  of  cruelty  by  junior  oi 
cers  and  the  enlisted  men,  must  make  the  officers  in  high  and  respo 
sible  positions  i>eculiarly  careful  in  their  bearing  and  conduct  so 
to  keep  a  moral  check  over  any  acts  of  an  improper  character  by  the 
subordinates. 

"Almost  imiversally  the  higher  officers  have  so  borne  themseli^ 
as  to  supply  this  necessary  check;  and  with  but  few  exceptions  tl 
officers  and  soldiers  of  the  armv  have  shown  wonderful  kindness  ai 
forbearance  in  dealing  with  their  foes.  But  there  have  been  exce 
tions;  there  have  been  instances  of  the  use  of  torture  and  of  improf 
heartlessness  in  warfare  on  the  part  of  individuals  or  small  deta* 
ments. 

•'  In  the  recent  campaign  ordered  by  General  Smith,  the  shoot 
of  the  native  Insurers  by  the  orders  of  Major  Waller  was  an  act  wl 
huUied  the  American  name,  and  can  Ik?  but  partly  excused  becauf 
Slajor  Waller's  mental  condition  at  the  time,  this  mental  cond 
Ijeing  due  to  the  fearful  hardship  and  suflFering  which  he  had  u' 
gone  in  his  campaign.     It  is  impossible  to  tell  exactly  how 
influence  language  like  that  used  by  (Jeneral  Smith  may  have  1 
preparing  the  minds  of  those  under  him  for  the  commission 
deeds  which  we  regret.     Loose*  and  violent  talk  by  an  officer  o 
rank  is  always  likely  to  excit(»  to  wrongdoing  those  among  his  s^ 
nates  whose  wills  are  weak  or  whost*  passions  are  strong. 

'"  General  Smith  has  Ix^hind  him  a  long  career  distinguished 
lantrv  and  on  the  whole  for  good  conduct.     Taken  in  the  full,  ^ 
has  lK»en  such  as  to  reflect  credit  upon  the  American  Army,  ai 
fore  nyxm  the  nation:  aijd  it  is  deeply  to  he  regretted  that  1 
have  so  acted  in  this  instance  as  to  interfere  with  his  furth< 
ness  in  the  Armv.     I  hereby  direct  that  lu»  ])e  retired  from 
list.  '' 

Th(»  foregoing  order  was  accompanied  with  a  i*eport  by 
Secretary  of  AA'ar.     In  this  report  Mr.  Root   found  as  a 
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General  Smith's  oral  instructions  "  were  not  taken  literally  and  were 
not  followed,"  and  that  "  no  women  or  children  or  helpless  persons 
or  noncombatants  or  prisoners  were  put  to  death  in  pursuance  of 
them.**    He  said : 

'^An  examination  of  the  evidence  has  satisfied  me  that  the  con- 
viction was  just,  and  that  the  reasons  stated  for  the  very  light  sen- 
tence imposed  are  sustained  by  the  facts.    (leneral  Smith,  in  his  con- 
versation with  Major  Waller,  was  guilty  of  intemperate,  inconsider- 
ate,  and   violent  expressions,   which,   if   accepted    literally,   would 
ptwsly  violate  the  humane  rules  governing  American  armies  in  the 
field,  and  if  followed  would  have  brought  lasting  disgrace  upon  the 
military  service  of  the  United  States.     Fortunately,  they  were  not 
taken  literallv  and  were  not  followed.     No  women  or  children  or 
helpless  persons  or  noncombatants  or  prisoners  were  put  to  death 
in  pursuance  of  them. 

**An  examination  of  the  records  and  proceedings  upon  the  trial  of 
Major  Waller,  which  immediately  preceded  that  of  Greneral  Smith, 
>4iowR  that  the  instructions  in  question  lx)re  no  relation  to  the  acts 
for  which  Major  Waller  was  tried,  and  were  not  alleged  by  him  as 
justification  for  those  acts.  Major  Waller  was  tried  for  causing  cer- 
^in  natives,  who  had  acted  as  bearers  or  guides  of  one  of  his  expc- 
^litions,  to  \ye  put  to  death  for  treachery  without  proper  trials;  and  he 
<*^fended  his  action,  not  upon  the  ground  of  any  orders  received  from 
^»eneral  Smith,  but  upon  tlie  ground  that  as  commanding  officer  he 
^^s  justified  by  the  laws  of  war. 

'*OeneraI  Smith's  written  and  printed  orders,  and  the  actual  ron- 

^^^^  of  military  operations  in  Samar,  were  justified  by  the  history 

■'^d  conditions  of  the  warfare  with  the  cruel  and  treacherous  savages 

^ho  inhabited  the  island,  and  their  entin*  disregard  of  the  laws  of 

^•r*  were  wholly  within  the  limitations  of  (leneral  Orders,  No.  100, 

^i  1863,  and  were  sustained  by  precedents  of  the  highest  authority. 

^^'isin  1779,  Washington  ordered  General  Sullivan  in  the  campaign 

■Winst  the  Six  Nations  to  seek  the  total  destruction  and  devastation 

^'  their  setth»ments.     He  wrote,  ^  But  vou  will  not  bv  anv  means 

listen  to  overtures  of  peact»  l)efore  the  total  ruin  of  their  settlement 

^  <*ffected.     .     .     .     Our  future  securitv  will  Ik*  in  their  inabilitv 

^^  injure  us,  the  distance  to  which  they  are  driven,  and  in  the  terror 

^'th  which  the  severitv  of  the  chastisement  thev  receive  will  inspin* 

**The  Fort  Phil  Kearnv  massacre  in  isr>r>,  for  the  ba.^  treacherv, 
^^oltinp  cruelty,  and  the  conditions  of  s<»rious  danger  which  fol- 
"»w<h1  )|  jj^i  j^qi  approach  the  niassacn*  at  Hahiiigiga  in  Saiiiar  in 
^iHemlier,  1901.  There  the  imtives  Inul  Ikh^u  tivated  with  kin<Iiiess 
•'^^l  nmfidenci*.  liberty  and  self-government  had  \hhm\  given  to  them. 
^^pUin  Conuell,  the  ^Vmerican  commander,  was  of  the  same  faith 
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and  had  been  worshipping  in  the  same  church  with  them.  With  all 
the  assurance  of  friendship  our  men  were  seated  at  their  meal  unarmed 
among  an  apparently  peaceful  and  friendly  community,  when  they 
were  set  upon  from  behind  and  butchered  and  their  bodies  when 
found  by  their  comrades  the  next  day  had  been  mutilated  and  treated 
with  indescribable  indignities.  Yet  there  was  no  such  severity  by 
American  soldiers  in  Samar  as  General  Sherman  proposed  toward 
the  Sioux  after  Fort  Phil  Kearny. 

"  It  is  due,  however,  to  the  good  sense  and  self-restraint  of  General 
Smith's  subordinates,  and  their  regard  for  the  laws  of  war,  rather 
than  to  his  own  self-control  and  judgment,  that  his  intemperate  and 
unjustifiable  verbal  instructions  were  not  followed,  and  that  he  is 
relieved  from  the  indelible  stain  which  would  have  resulted  from  s 
literal  compliance  with  them. 

"  It  is  the  duty  of  a  general  officer  whose  age  and  experience  have 
brought  him  to  high  command  not  to  incite  his  subordinates  to  acta 
of  lawless  violence,  but  to  so  explain  to  them  the  application  of  the 
laws  of  war  and  the  limitations  upon  their  conduct  as  to  prevent 
transgressions  upon  their  part  and  supplement  their  comparative 
inexperience  by  his  wuse  control.     In  this  General  Smith  has  signall'^ 
failed,  and   for  this  he  has  been  justly  convicted.     Although  tL^< 
sentence  imposed  is  exceedingly  light,  it  carries  with  it  a  condemns 
tion  which,  for  an  officer  of  his  rank  and  age,  is  really  severe  pu.::^] 
ishment. 

"  For  this  reason  and  for  the  further  reason  that  General  Smith  Im.  ai 
served  his  country  long  and  faithfully,  has  exhibited  high  coura.^ 
and  good  conduct  in  many  battles,  has  been  seriously  wounded  in  tin 
civil  war  and  in  the  war  with  Spain,  and  is  al)out  concludinj?" 
long  and  honorable  career  as  a  faithful  and  loyal  servant  of  his  couii^ 
try,  I  recommend  that  the  mild  sentence  imposed  be  confirmed. 

"  Should  you  approve  the  findings  and  sentence  of  the  court  i' 
accordance  with  this  recommendation,  I  feel  bound  to  say,  furth^^r 
that  in  view  of  the  findings  and  sentence  and  of  the  evident  infir^^ 
ities  which  have  made  it  possible  that  the  facts  found  should  exi^t^ 
it  is  not  longer  for  the  interest  of  the  service  that  General  Snii**^ 
should  continue  to  exercise*  the  conunand  of  his  rank.  His  usefuln^^ 
as  an  example,  guide,  and  controlling  influence  for  the  junior  offic*^ 
of  the  Army  is  at  an  end;  and  as  he  is  already  upward  of  sixty-t^^ 
years  of  age,  I  recommend  that  you  exercise  the  discretion  vested  ^" 
vou  bv  law  and  now  retire  him  from  active  service." 

S.  Doc.  21:?,  57  Cong.  2  sess.  2,  ;i,  5. 
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5.  Deceit. 

§  1115. 

Deceit  against  an  enemy  is  as  a  rule  permitted;  but  it  is  clearly 

uiiclerstoo«l  that  this  does  not  embrace  the  abuse  of  si^is  which  are 

eniploytMl  in  s|)ei*ial  eases  to  prevent  the  exercise  of  forct*.  or  to  sc»cure 

ininiunity  from  it.    "  Thus  infomuition  must  not  l)e  surreptitiously 

olitained  under  the  shelter  of  a  flag  of  truce,  and  the  b(»arer  of  a 

misused  flag  may  be  treated  by  the  enemy  as  a  spy;  buildings  not 

ushI  as  hospitals  must  not  be  marked  with  a  hospital  flag;  and  per- 

KMts  not  covered  by  thejjrovLsions  of  the  Oeneva  Conventicm  must  not 

he  protected  by  its  cross.     A  curious  arbitrary  rule  affects  one  class  of 

>tnitagems  by  forbidding  certain  i)ermitted  means  of  deception  from 

the  moment  at  which  they  cease  to  deceive.     It  is  iK»rfe(!tly  legitinuite 

to  usi»  the  distinctive  emblems  of  an  enemy  in  order  to  escai)e  from  him 

w  to  draw  his  forcw  into  action ;  but  it  is  held  that  soldiers  clothed  in 

•he  unifonns  of  their  enemy  must  put  on  a  conspicuous  nuirk  by 

which  ihey  can  l)e  recognized  l)efore  attacking,  and  that  a  vess(>il 

^^ng  the  enemy^s  flag  must  hoist  its  own  flag  before  firing  with  shot 

or  shell.'' 

UaU.  Int  Law,  5th  e«L  5:i7-5;«).  citing  Ortolan,  Li  v.  III.  chai>.  L;  PiHtoyo 
et  I>uverdy.  L  2:J1-2:M;  BluntchU.  j|  505;  The  PoncHK-k.  4  Uol».  1S7. 

"  101.  WTiile  deception  in  war  is  admitted  as  a  just  and  necessary 
''^^n.s  of  hostility,  and  is  consistent  with  honorable  warfare,  the 
*^ninion  law  of  war  allows  even  capital  punishment  for  clandestine 
^  treacherous  attempts  to  injure  an  enemy,  lK»causc»  they  are  so  dan- 
S^'^us,  and  it  is  so  difficult  to  guard  against  them." 

IiwlniHiutiM  fur  tlH^  (lovemiueiit  of  Armies  of  tlie  I'niteil  States  in  tlic 
Field,  (^neral  Orders.  No.  100.  April  24,  18i«.  War  of  the  Uel)ellion. 
Ofllclal  Records,  series  .%  III.  KiiK 

AjncLE  XXIV.  Ruses  of  war  and  the  employment  of  methods 
i^^Tj^iiary  to  obtain  infonnation  about  the  enemy  and  the  country,  are 
^^^^idered  allowable." 

CoDvention  re^iiertlng  the  I^wr  and  Customs  of  War  on  Lanil,  TIm' 
liainie.  Jaly  20,  1800,  .32  Stat.  II.  1818. 

Q.   TBEATllE!fT  OF   RESIDENT    ALIKN    KlfElllES. 

§  1116. 
Ve,  as  to  expulsion,  supra.  S  550. 

Mrious  measures  have  been  adopted  by  governments  in  relation 
^  ^Ben  enemies  residing  within  their  territory.  Such  persons  may, 
^.^  Ririen  be  detained,  especially  those  subject  to  military  service; 
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or  they  may  be  interned  in  determinate  places,  or  yet  may  be  expelled, 
II  brief  delay  being  allowed  them  for  settling  up  their  affairs.  But 
such  measures,  although  justified  by  the  right  of  self-preservation,  are 
less  and  less  practiced  and  are  often  criticised  as  not  being  in  har- 
mony with  the  spirit  of  modern  war. 

Rivler,  Prineipes  du  Droit  des  Gens,  II.  230.  In  1755  British  subjects 
were  expeUed  from  France;  while  in  1803  those  between  the  nges 
of  18  and  00  were  declared  prisoners  of  war  by  Napoleon,  ostensibly 
as  an  act  of  reprisals  for  the  capture  of  French  ships.  During  the 
Crimean  war  Russian  subjects  were  permitted  to  remain  in  England 
and  France.  In  1870  Frenchmen  were  permitted  to  remain  in  Ger- 
many. On  the  contrary,  Germans  in  France  were  first  detained ;  but 
afterwards,  by  an  order  of  Aug.  28,  1870,  ^hose  residing  in  Paris  or 
the  Department  of  the  Seine,  were,  on  the  ground  of  national  defense 
as  well  of  their  personal  safety,  reiiuired  to  depart  within  three  dajrs, 
and  either  to  leave  the  country  or  to  retire  to  one  of  the  depart- 
ments below  the  Loire.  By  a  ukase  of  May  12,  1877,  Turkisli 
subjects  in  Russia  were  i>ermitted  to  continue  to  reside  there  and 
continue  their  business,  subject  to  the  laws.  In  1879  Chileans 
expelled  from  Bolivia  and  their  goods  confiscated.     (Ibid.) 

The  instructions  issued  to  United  States  marshals  with  regard  to  alie 
enemies  during  the  war  of   1812  were  of  a  general  nature.    T 
minor  ]X)li(*e  regulations  concerning  such  aliens  were  confided  to  t 
marshals,     resi^ectively,    under    those    general     instructions.     ( 
Adams,  Sec.  of  State,  to  Mr.  Cuthbert,  M.  C,  March  1,  1821,  18  M 
Dom.  T^et.  274.) 

By  treaties  of  commerce  it  has  often  been  stipulated  that  the  oil 
zens  of  the  one  country  residing  within  the  territories  of  the  oth- 
shall,  in  the  event  of  war,  have  a  certain  time  within  which  to 
lect  or  dispose  of  their  effects  and  depart.  In  yet  other  eases  it  1^  ^ 
been  provided  that  such  persons  may  during  the  war  continue  the?^- 
residence  and  business,  so  long  as  they  Iw^have  themselves.  See,  P^- 
example,  the  treaty  l)etween  the  United  States  and  the  Argenti 
Confederation,  July  10,  1853,  Article  XII. 


"  Japanese  subjects  are  allowed  to  continue,  under  the  protection 
the  Russian  laws,  their  sojourn  and  the  e.xercise  of  peaceful  occuir>^ 
tions  in  the  Russian  Empire,  excepting  in  the  territories  which  m  ^^ 
under  the  control  of  the  imperial  viceroy  in  the  Far  East." 

Imi)erial  Russian  order,  Fcl».  14,  1<K)4.  For.  Kel.  1004,  727;  also  MontMl>' 
Consular  Reports,  May.  1904,  LXXV.  397. 

7.  Pboiiibition  of  Exports. 

§  1117. 

A  libel  was  filed  against  the  French  privateer  La  Vengeance  ^^^ 
forfeiture  for  exporting  arms  and  munitions  of  war  in  violation  ^^ 
the  act  of  May  22, 1793,  prohibiting  such  exportation  for  a  year,    It^ 
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district  oonrt  made  a  decree  of  forfeiture,  which  was  reversed  by  the 
circuit  court  on  the  ground  that  there  had  been  no  exportation  within 
the  meaning  of  the  statutes.  The  Supreme  Court  affirmed  the  decree 
of  the  circuit  court  with  costs,  but  the  next  day  ordered  the  words 
**  with  costs  '^  to  be  stricken  out,  "  as  there  appeared  to  have  been  some 
cause  for  the  prosecution."  The  question  whether  costs  could  in  any 
case  be  awarded  against  the  United  States  was  left  open. 

United  States  v.  La  Vengeance  (1796),  3  DaU.  297,  301. 

The  act  of  May  22,  1793,  was  passed,  not  during  war,  but  in  expectation 
or  apprehension  of  war. 

As  to  tlie  British  royai  proclamation  issued  Nov.  30,  1861,  in  apprehension 
of  hostilities  on  account  of  the  case  of  the  Trent,  prohibiting  the 
exportation  from  the  United  Kingdom  of  gunpowder,  saltpeter,  nitrate 
of  soda,  and  sulphur,  see  Moore,  Int  Arbitrations,  IV.  4379. 

April  14, 1802,  the  Secretary  of  the  Treasury,  by  order  of  the  Pres- 
ident, ordered  collectors  of  customs  to  "  clear  no  vessel  with  anthracite 
^•oal  for  foreign  jxirts  nor  for  home  ports  south  of  Delaware  Bay  till 
"thiT^  ise  instructed/'    May  18, 1802,  tliis  order  was  "  so  far  modified 
«s  to  apply  only  to  ports  north  of  Cape  St.  Roque,  on  the  eastern 
<^t^^t  of  South  America,  and  west  of  the  fifteenth  degree  of  longitude 
**^t.*^    On  July  30,  ISVA,  these  orders  were  modified  so  far  as  to  per- 
"**l  the  exportation  of  anthracite  coal  to  Canada,  except  by  sea,  on 
^^ndition  that  the  Canadian  government  should  prevent  the  exporta- 
tion or  use  of  the  article  on  st>agoing  vessels.     Appro[)riate  action  for 
"^<?  fulfillment  of  this  condition  was  taken  by  the  governor-general 
^^  Canada. 

Mr.  Seward,  Rec.  of  State,  to  Mr.  Stuart  British  cliarg^^.  Oct.  3,  1862,  Dip. 
Cor.  18G2,  290.  302 ;  Mr.  Seward,  Sw.  of  State,  to  Mr.  Chase,  Sec.  of 
Trciis..  Mar.  31,  IWM.  <«  MS.  Ihmi.  lA»t.  f>5r>;  Mr.  F.  W.  Seward. 
Assist  Sec.  of  State,  to  Mr.  Drafier,  Auk.  •"»,  18(H.  G5  MS.  T>om.  Let 
418;  Mr.  F.  W.  Seward,  Assist.  Sec.  of  SUte,  to  Mr.  Ilarrliifftoii, 
Act  Sec.  of  Treas..  Aus-  K  1»M,  r»5  MS.  I>ora.  Jjet  4(57;  Mr.  Seward. 
Sec.  of  State,  to  Mr.  Fessenden,  Sec.  of  Treas.,  Aug.  IG,  1804,  65  MS. 
I>om.  U»t  r>22. 


U    V"* 


Vntil  further  instructed  you  will  regard  as  contraband  of  war 

^"^  f«)llowing  articles,  viz:  Cannon,  mortars,  fire-arms,  pistols,  Ixmibs, 

?|>?iia(I(»s,  firelocks,  flint,  matches,  |>ow(ler,  saltix»tn>,  ImiIIs,  l)ullots, 

|«k<»s,  swords,  sulphur,  helmets  or  l)oar(ling  caps,  sword  In^lts,  saddles 

»mi  bridles,  always  excepting  the  quantity  of  the  said  articles  which 

^*y  W  necessary  for  the  defense*  of  the  ship  ami  of  thos*»  who  com- 

P*^  the  crew,  cartridge-bajr  material,  jxTcussion  and  other  caps, 

^'l^^hing  adapted  for  uniforms,  rosin,  sail  cloth  of  all  kinds,  hemp 

^'^^  cordage  material,  ship  luml)or,  tar  and  pitch,  ardent   spirits, 

fnilittrr  persons  in  the  service  of  the  enemy,  despatches  of  the  enemy, 

•'^  titides  of  like  character  with  those  specially  enumerated. 
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"  You  will  also  refuse  clearances  to  all  vessels  which,  whatever  the 
ostensible  destination,  are  believed  by  you,  on  satisfactory  grounds, 
to  be  intended  for  ports  or  places  in  possession  or  under  the  control 
of  insurgents  against  the  United  States,  or  that  there  is  inuninent 
danger  that  the  goods,  wares,  or  merchandise,  of  whatsoever  descrip- 
tion, will  fall  into  the  possession  or  under  the  control  of  such  insur- 
gents. And  in  all  cases  where,  in  your  judgment,  there  is  ground  for 
apprehension  that  any  goods,  wares,  or  merchandise  shipped  at  your 
port  will  be  used  in  any  way  for  the  aid  of  the  insurgents  or  the  in- 
surrection, you  will  require  substantial  security  to  be  given  that  such 
goods,  wares,  or  merchandise  shall  not  in  any  way  be  used  to  give 
aid  or  comfort  to  such  insurgents.  You  will  be  especially  careful, 
upon  applications  for  clearances,  to  require  bonds  with  sufficient 
sureties  for  fulfilling  faithfully  all  the  conditions  imposed  by  law  or 
departmental  regulations  from  shippers  of  the  following  articles  to 
the  ports  opened,  or  to  any  other  ports  from  which  they  may  easily 
l)e  and  are  probably  intended  to  be  reshipped  in  aid  of  the  existing 
insurrection,  namely,  liquors  of  all  kinds,  coals,  iron,  lead,  copper,  tirk  , 
brass,  telegraph  instruments,  wire,  porous  cups,  platinum,  sulphuric 
acid,  zinc,  and  all  other  telegraph  materials,  marine  engines,  sere' 
propellers,  paddle  wheels,  cylinders,  cranks,  shafts,  boilers,  tubes  fi 
boilers,  fire  bars,  and  every  article  wiiatever  which  is,  can,  or  mi 
become  applicable  for  the  manufacture  of  marine  machinery  or  f 
the  armor  of  vessels." 

Order  of  the  Swretary  of  the  Treasury.  May  2.3,  1862,  tinder  the  act 
May  2().  18<>2,  given  in  Mr.  Seward,  Sec*,  of  State,  to  Mr.  Stuart  Bi 
ish  charg(i,  Oct  3,  18G2,  Dip.  Cor.  18G2,  296.  300,  302-303. 

May  5, 18(>4,  an  Executive  order  was  issued  "  authorizing  and  di 
ing  a  relaxation  of  the  restriction  on  the  exportation  of  horses, 
favor  of  the  exportation  of  certain  horses  which  have  been  bou 
for  the  j)ersonal  use  of  the  Emperor  of  the  French  and  the  capta 
general  of  Cuba/' 

Mr.  Seward,  Se(\  of  State,  to  Mr.  Chase,  Sec.  of  Treas.,  May  5,  1864, 
MS.  Doni.  r^t.  206. 

By  a  joint  resolution  of  Congi'ess  of  April  22,  181)8,  the  Presid 
was  '*  aulhorized,  in  his  discretion  and  with  such  limitations  su  ^ ' 
<»xceptioiis  as  shall  seem  to  him  exj)edient,  to  prohibit  the  exjwrt  *^ 
conl  or  other  material  used  in  war  from  any  seaport  of  the  Unit:*** 
States  until  otherwise  ordered  "  bv  himself  or  by  Congre-ss.  F*^^^ 
the  purposi*  of  enforcing  the  provisions  of  this  act,  as  well  as  ^ 
re^nlatinir  the  subject  of  exj^ortntions  <renerally  during  the  contin**'' 
jiiice  of  the  war,  a  circuhir  was  issued  l)y  the  Treasury  I>t>partme'*^' 
April  *J7,  1898.     Under  the  regulations  and  i)ractice  of  that  Depart-' 
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iiiont,  the  interested  pers«)ns  wen>  required  (o  apply  to  the  projM^r 
iiillwtor  «>f  eiistonis  for  |)erinission  to  clear  the  roal,  stating  who  were 
ilie  shipiM*rs  and  who  the  ronsign<rs.     They  were  also  ivcjuired  to 
make  affidavit  that  the  roal  was  not  destini^l  direetlv  or  indirwtlv 
for  the  enenii(*s  of  the  United  States,  and  to  agree  to  advist»  the 
Tn»asiirj'  Department  by  telegraph  of  the  arrival  of  the  coal  at  its 
destination  inmieiliately  upon  such  arrival.     The  Treasury  Depart- 
iniMit  rosiTvcHl  the  right  to  i*equire  the  shipper  to  give  IkmuI  for  the 
inins|M>rtation  of  the  coal  to  the  port  for  which  clearance  was  aslced, 
and  from  this  bond  he  was  not  released  till  the  cargo  had  arrived  at 
that  i>ort  or  had  lieen.  satisfactorily  accounted   for.     This  requirc- 
ttient  was  designed  to  prevent  collusive  captures,  and  was  not  as  a 
rule  exacted  where  the  collector  reconunende<l  the  clearance  and  the 
standing  of  all  the  parties  concerned  was  such  as  to  convince  the 
Treisury  that  the  additional  safeguard  might  be  dispens(»d  with, 
hi  this  an<l  in  other  particulars  the  action  of  the  Treasury  w^as  largely 
^>vrrneil  by  the  circuiiLstances  of  the  case.     The  restrictions  on  expor- 
tation naturally  resulted  in  a  real  or  a[)prehende<l  scarcity  of  coal  at 
p'aeps  which  depended  on  the  Ignited  States,  in  whole  or  in  part, 
'<'r  their  supply.     At  Vera  Cruz,  for  <»xample,  where  there  is  a  con- 
•SiI«Tal}le  demand  for  the  article  for  railways,  double  freight  rates 
'''<*rf  oifereil  for  cargoes  in  the  latter  part  of  May. 

Sw  Mr.  Day,  Sec.  of  State,  to  Mr.  Aiidrade.  Veiieziiplan  mln.,  June  C^  1808, 
MS.  NotPH  to  Vem^KUolan  Ia^k-  M.  *22;  Mr.  Moore.  Assist.  S<h'.  of  Stnt«», 
to  Mr.  Chanilierlaln.  Bureau  of  Xavtpitloii.  Treasury'  I)<»pt.,  May  25, 
1898.  227  MM8.  Dom.  Let.  041. 

*^y  a  proclamation  of  Oct.  14,  1005,  the  President,  by  virtue  of  the 

^^^tli,jri(y  conferreil  upon  him  l)y  the  joint  ivsolution  of  April  2*2, 

*^**'^*  prohibiteil  the  exjKirt  of  arms  and  munitions  of  war  from  the 

*  l^ited  States  or  Porto  Rico  to  the  Dominican  Uepublic,  '*  until  other- 

^*^^  onlereil  by  the  President  or  by  Congress." 

See  Hiipra.  I  9«2. 

8.    I*»llTECTIO?r  or  NEl"miAL   rKRM»NH   AM>    I*IM)PKIITV. 

i$  ins. 

•^^ntral  persons  and  their  proi>erty  ''are  as  n  general  principle 

•"XiK^v^l  ^Q  i\^Q  same  extent  as  nonccmilmtant  enemv  subi'.-cts  to  the 

•^m>e<|ijences  of   hostilities.     .     .     .     To   a   certain   extent    however, 

'^"*<*h  i.s  not  easily  definable,  neutral  iH»rs<ms  taken  as  individuals 

^^  ^n  t  more  favourable  ]K)sition,  relatively  to  an  (xrupying  iM^lliger- 

^^^^  ihtn  are  the  meml^ers  of  the  |K)pulation  with  whii'h  they  are 

mixefl.-    S])ecial  measures  an»  often  taken  to  save  them,  so  far  as 

'^**y  l«»  pmrt ic*able,  from  the  injurious  ctr«H'ts  t>f  military  oiHM*ati<»ns. 

litlL  lilt  Law,  6tb  ed.  73G-73a 
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During  the  contest  in  Mexico  between  the  constitutional  govern- 
ment of  President  Jaurez  at  Vera  Cruz,  and  the  Miramon  govern- 
ment occupying  the  capital,  the  Government  of  the  United  States 
sent  a  naval  force  to  the  Mexican  coast  for  the  protection  of  the  per- 
sons and  property  of  American  citizens.     On  March  4,  1860,  while 
the  forces  of  General  Miramon  were  besieging  Vera  Cruz,  Captain 
Jarvis,  of  the  U.  S.  S.  Savannah^  in  command  of  the  United  States 
naval  forces,  directed  Commander  Turner,  of  the  U.  S.  S.  Saratoga^ 
to -visit  General  Miramon  and  ascertain  his  intentions  touching  the 
persons  and  property  of  American  citizens  in  Vera  Cruz  in  the  event 
of  his  taking  the  city.     Commander  Turner  accordingly  called  upon 
General  Miramon  at  the  latter's  headquarters  near  Vera  Cruz.    In 
response  to  Commander  Turner's  inquiries.  General  Miramon  stated 
that  he  should  respect  the  persons  and  property  of  all  foreigners 
and  afford  them  all  the  protection  which  it  was  in  his  power  to  give. 
Commander  Turner  then  said  that,  having  received  this  assurance, 
he  was  further  instructed  to  say  that  in  the  event  of  an  attack  upon 
or  of  the  capture  of  the  city.  Captain  Jarvis  would  cause  the  flag  ot 
the  United  States  to  be  hoisted  at  the  flagstaff  of  each  house  coveriiE^^ 
American  citizens  and  property,  in  order  that  they  might,  as  far  a^ 
possible,  be  preseved   from  danger  and  damage  by  bombardm< 
and  the  occupants  receive  that  respect  on  the  part  of  the  troops  whii 
General    Miramon   had   expressed   his   intention    to    pay.     Genei" 
Miramon  signified  his  concurrence  in  this  arrangement,  stating  th- 
he  should  bear  it  in  mind,  and  expressed  the  hope  that  it  would 
effectual  in  preserving  American  citizens  and  property  from  iajui 
Report  of  Commander  Tumor,  March  4.  18<W),  S.  Ex.  Doc.  29,  36  Coi 

1  8088.  4. 


In  July,  1898,  when  the  invasion  of  Porto  Rico  by  the  Amerii 
forces  was  expected,  the  captain-general  of  the  island,  upon  t — 
petition  of  the  foreign  consuls,  recognized  in  writing  the  neutrali» — 
of  a  j)oint  selected  outside  the  city  of  San  Juan,  where  the  foreij 
residents  took  refuge.     On  the  Government  of  the  United  Stat 
being  advised  of  this  arrangement,  the  Secretary  of  War  telegraph, 
to  the  commander  of  the  American  forces  as  far  as  practicable 
recognize  it. 

For.  Rel.  1898,  700,  800. 

0.  PROHiniTKD  Measures. 

(1)     PARTICUr^R    ACTS. 

§  1119. 

"  29.  Modern  times  are  distinguisliod   from  earlier  ages  by 
existence  at  one  and  the  same  time  of  many  nations  and  great  gov 
ernments  related  to  one  another  in  close  intercourse. 
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**  IVace  is  their  normal  condition;  war  is  the  exception.     The  ulti- 
mate object  of  ail  modern  war  is  a  renewed  state  of  peace. 

-  The  more  vigorously  wars  are  pursued  the  l)etter  it  is  for  human 
ity.     Sharp  wars  are  brief. 

**  30.  Ever  since  the  formation  and  coexistence  of  modern  nations, 
and  ever  since  wars  have  bei'ome  great  national  wars,  war  has  come 
to  be  acknowledged  not  to  te  its  own  end,  but  the  means  to  obtain 
great  ends  of  state,  or  to  consist  in  defense  against  wrong;  and  no 
conventional  restriction  of  the  modes  adopted  to  injure  the  enemy  is 
any  longer  admitted;  but  the  law  of  war  imposes  many  limitations 
•nd  restrictions  on  principles  of  justice,  faith,  and  honor." 

Inntnictlons  for  the  Government  of  Annies  of  the  United  States  In  the 
Field,  General  Orders,  No.  100,  April  24,  18()3.  War  of  the  Ret)ellioD, 
Official  Records,  series  3,  III.  151. 

**11.  The  law  of  war  does  not  only  dis(*laim  all  cruelty  and  bad 

'iith  concerning  engagements  concluded  with  the  enemy  during  the 

*«r,  but  also  the  breaking  of  stipulations  solemnly  contracted  by  the 

Wligerents  in  time  of  i^^mce,  and  avowedly  intended  to  remain  in 

force  in  ca.se  of  war  between  the  contracting  powers. 

^  It  disclaims  all  extortions  and  other  transactions  for  individual 

^*n  :  all  acts  of  private  revengi»,  or  connivance  at  such  acts. 

**  Offenses  to  the  contrary  shall  be  severely  punished,  and  especially 
^^  if  i*ommitted  bv  officers." 

lDstnH*tions  for  tlio  Government  of  ArniieM  of  the  Tnlteil  States  In  the 
Field,  (Jeneral  Orders,  No.  100,  April  24.  18<W.  Id.  149. 

^"-Vrtkle    XXII.  The   right    of   lx»lHgerents   to   adopt   means   ol 

injuring  the  enemy  is  not  unlimited. 

**-Virnri-E   XXIII.  Ikiisides   the   prohil)itions   provided   by  special 

^  inventions,  it  is  espe(*ially  j)rohibited : 

**  (  a.)  To  employ  poison  or  jK)isoned  arms; 

**<  h.)  To  kill  or  wound  treacherously  individuals  l)elonging  to  the 

Hostile  nation  or  amiv; 

^  <'.)  To  kill  or  wound  an  enemy  who,  having  laid  down  arms,  or 

"•vifjpjj^  longer  means  of  defence,  has  surrendered  at  dis<*retion; 

^  d.)  To  declare  that  no  quarter  will  1k»  given: 

*  ^.)  To  employ  arms,  projectiles,  or  material  of  a  nature  to  cause 

"'^P^Tfluous  injurj*; 

^  *  f.)  To  make  impn)per  u.se  of  a  flag  of  truce,  the  national  flag,  or 

JiiiJitary  en.signs  and  the  enemy V  uniform,  as  well  as  the  distinctive 

***»R^  of  the  (ieneva  convention : 

*  R.)  To  ilestrov  or  S4»ize  the  eneniv's  proin^rt  v,  unless  such  destruc- 

•  .11* 

Uoii  or  seizun*  lie  imiH»rativi'ly  demanded  by  the  nec<*ssities  of  war." 

tymrentlon  rps|NH*tlni;  the  I^aiws  and  Cnstonis  of  War  on  I^md.  The  llaKiie, 
jQljr  20.  189U,  32  8Ut  11.  1617. 
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"  148.  The  law  of  wnv  does  not  allow  proclaiiuing  either  an  indi- 
vidual Ix^longing  to  the  hostile  army,  or  a  citizen,  or  a  subject  of  the 
hostile  government,  an  outlaw,  who  may  be  slain  without  trial  by  any 
captor,  any  more  than  the  modern  law  of  peace  allows  such  inter- 
national outlawry;  on  the  contrary,  it  abhors  such  outrage.  Tlie 
sternest  retalliation  should  follow  the  murder  committed  in  conse- 
quence of  such  proclamation,  made  by  whatever  authority.  Civilized 
nations  look  with  horror  upon  offers  of  rewards  for  the  assassination 
of  enemies  as  relapses  into  barbarism." 

Iu8truetloiis  for  the  Governinent  of  Annies  of  the  United  States  In  the 
Fiehl,  General  Orders,  No.  100.  April  24.  18<i3,  War  of  the  Rebellion, 
Official  Records,  scries  3,  III.  1(52. 

(2)    UOMBARDMENT    OF    UNDEFENDED   TOWNS. 

§    1120. 

"Articlk  XXV.  The  attack  or  boml)ar(lment  of  towns,  villages, 
habitations  or  buildings  which  are  not  defended,  is  prohibited." 

Convention  resiiectin;;  the  Lnws  and  Customs  of  War  on  Land,  Tlie  Hague, 
July  20,  1809,  32  Stat.  II.  18ia 

(3)    PILLAQE. 

§  1121. 

"Article  XXVIII.  The  pillage  of  a  town  or  place,  even  when 
taken  by  assault,  is  j)rohibited." 

Convention  ros|>e<'ting  tlie  Laws  and  Customs  of  War  on  I^and,  Tlie  II agw; 
July  20,  ISOO,  32  Stat.  II.  1818. 

"  44.  All  wanton  violence  committed  a^raiiist  persons  in  the  invade<l 
couiitrv,  all  destruction  of  property  not  connnanded  l)y  the  authorized 
officer,  all  robbery,  all  pillage  or  sacking,  even  after  taking  a  place  by 
main  force,  all  rai>e,  wounding,  maiming,  or  killing  of  such  inhabit- 
ants, arc  proliibited  under  the  penalty  of  death,  or  such  other  severe 
punishment  as  may  seem  adequate  for  the  gravity  of  the  offense. 

''A  soldier,  officer,  or  private,  in  the  act  of  committing  such  violence, 
and  disolH\ving  a  superior  ordering  him  to  abstain  from  it,  maj'  be 
lawfully  killed  on  (he  s])ot  by  such  superior.'- 

Instructions  for  tlic  (Jovcrnnicnt  of  -Vrniics  of  tlio  Unitetl  StateK  in  tlK» 
Field,  Oonoral  Orders.  No.  100,  April  IM.  1S<«.  War  of  the  liebeUioii, 
Official  Records,  series  3,  111.  153. 
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(4)    DKNIAL  OF   QUARTER. 

§    1122. 

*•  <  0.  It  is  against  the  usage  of  modern  war  to  resolve,  in  hatred 
tttul  revenge,  to  give  no  quarter.  No  body  of  troops  has  the  right  to 
ileclare  that  it  will  not  give,  and  therefore  will  not  exi>eet,  quarter; 
but  a  commander  is  permitted  to  direct  his  troops  to  give  no  quarter, 
ill  great  straits,  when  his  own  salvation  makes  it  impossible  to  cumber 
himself  with  prisoners. 

**  01.  Troops  that  give  no  quarter  have  no  right  to  kill  enemies 
already  disabled  on  the  ground,  or  prisoners  captured  by  other 
troops. 

*•  ♦>2.  All  troops  of  the  enemy  known  or  discovered  to  give  no  quar- 
ter in  general,  or  to  any  portion  of  the  army,  receive  none. 

•*  (kJ.  Troops  who  fight  in  the  uniform  of  their  enemies,  without  any 
plain,  striking,  and  uniform  mark  of  distinction  of  their  own,  can 
expect  no  cjuarter." 

**  66.  Quarter  having  been  given  to  an  enemy  by  American  troops, 
under  a  misapprehension  of  his  true  character,  he  may,  nevertheless, 
Iw  onlerwl  to  suffer  death  if,  within  three  days  after  the  battle,  it  l)0 
discovered  that  he  belongs  to  a  corps  which  gives  no  quarter.'' 

InstniHIonM  for  the  (voveniment  of  AruiU*8  of  the  rnltod  StatoH  In  the 
Field.  (;eneral  Orders,  No.  lOO.  Apr.  24,  1S<«,  War  of  the  ReI)elllon, 
Official  ReoonK  series  3.  III.  l.V>. 

As  pmtestinK  a^alust  the  thcor>'  that  all  "foreigners**  Invading  Mexico 
with  tlie  Texan  armies  shonld  not  1k»  >crant(Ml  (piartcr,  tun*  Mr.  Tp- 
shur.  Sec.  «f  State,  to  Mr.  Thompson,  min.  to  Mexico.  .Tuly  27,  184,'{, 
MS.  Inst.  Mex.  XV.  247.     S«h?  Retaliation,  supra,  i  1114. 

(5)    WANTON    nKHTBl'tTION. 

**  Every  sj^ecies  of  reprisal  or  annoyance  which  a  power  at  war  em- 
ploys, contrary  to  liberality  or  justice,  of  doubtful  propriety  in  the 
estimation  of  the  law  of  nations,  <leparting  from  that  m<Mlerati(m 
which,  in  later  times,  sc*rvos  to  mitigate  the  sc^verities  of  war,  bv  fur- 
ni.^hing  a  pretext  or  provocation  to  the  other  side  to  resort  to  extremi- 
ties, serv<»s  to  embitter  the  spirit  of  hostilities,  and  to  extend  its 
mvapes.  War  is  then  apt  to  bt^come  mon^  sanpiinarv,  more  wasting, 
and  every  way  more  destructive.  This  is  a  ^ound  of  s<»rious  reflec- 
licin  to  every  nation,  l>oth  as  it  n»pirds  humanity  and  policy:  to  this 
<fMintrA'  it  pn»st.»nts  itsidf,  ac<*ompanicd  with  Considerations  of  |MMMdiar 
fon-e.  .V  va.stly  extended  s<»acoast,  over'^|)re:id  with  ilefenside-is 
towns*  would  offer  an  abundant  prev  to  an  inceiiMsl  nml  iiniliirnant 
enemy,  having  the  ix)wer  to  ccmnnan<1  the  st»:i.    The  usagi'-  of  uHHlem 
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war  forbid  hostilities  of  this  kind ;  and  though  they  are  not  always 
respected,  yet,  as  they  are  never  violated,  unless  by  way  of  retaliation 
for  a  violation  of  them  on  the  other  side,  without  exciting  the  repro- 
bation of  the  impartial  part  of  mankind,  sullying  the  glory  and 
blasting  the  reputation  of  the  party  which  disregards  them,  this 
consideration  has,  in  general,  force  sufficient  to  induce  an  observance 
of  them." 

^Letters  of  CnniiUus,  No.  21,  5  Loilge'8  llamiUoii,  104. 

"  They  [the  British  |  wantonly  destroyed  the  public  edifices,  having 
no  relation  in  their  structure  to  operations  of  war  nor  used  at  the 
time  for  military  annoyance,  some  of  these  edifices  being  also  costly 
monuments  of  taste  and  of  the  arts,  and  other  depositories  of  the  pub- 
lic archives,  not  only  precious  to  the  nation  as  the  memorials  of  its 
origin  and  its  early  transactions,  but  interesting  to  all  nations  as  con- 
tributions to  the  general  stock  of  historical  instruction  and  political 
science." 

President  Madison's  proc^liimntiou  of  Sept.  1,  1814,  RichnrdjHon*8  9 
1.545. 

''  The  British  Government,  immediately  after  Iwing  advised  of 
conflagration,  publicly  thanked  the  officers  concerned  in  it;  and  c 
being  subsequently  informed  of  the  death  of  General  Ross,  who  w 
killed,  the  day  after  the  conflagration,  in  the  abortive  march  to  Bi 
timore,  erected  a  monument  in  Westminster  Abl)ey  to  his  memoi 
But  before  long  it  was  discovered  that  the  burning  of  Washingt 
was  as  impolitic  as  it  was  in  violation  of  the  law  of  nations, 
sentiment  of  condemnation  that  then  sprung  up  is  exhibited  im^ 
spi^ech  of  Sir  James  Mackintosh  in  the  House  of  Commons  on  Ap^ 
11,  1815,  in  an  address  to  the  Prince  Regent  on  the  treaty  of  pea-^ 
It  was  argued  by  him  that  the  culpable  delay  of  the  ministry  in  o] 
ing  the  negotiations  of  peace  could  be  explained  only  '  on  the 
erable  policy  of  protracting  the  war  for  the  sake  of  striking  a  bl 
against  America.  The  disgrace  of  the  naval  war,  of  balanced 
between  the  British  navy  and  the  new-born  marine  of  America,  ^^^ 
to  be  redeemed  by  protracted  warfare,  and  by  pouring  our  victoric^*^ 
armies  upon  the  American  continent.  That  opportunity,  fatally  ^^ 
us,  arose.  If  the  Congress  had  opened  in  June,  it  was  impossil^'' 
that  we  should  have  Si»nt  out  orders  for  the  attack  on  Washington 
We  should  have  been  saved  from  that  success,  which  he  considex^^^ 
as  a  thousand  times  more  disgraceful  and  disastrous  than  the  wai^ 
defeat.  ...  It  was  a  success  which  made  our  naval  power  hnt^^ 
ful  and  alarming  to  all  Europe.  It  was  a  success  which  g»^^ 
the  hearts  of  the  American  i)eople  to  ev(»ry  enemy  who  might  ri^^ 
against  England.     It  was  an  enterprise  which  most  exasperated  ^ 
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people  aiul   least  weakened  a  goveniinent  of  any  recorded  in  the 
i«nnals  of  war.     For  every  jnstifial)le  purpose  of  present  warfare  it 
was  almost  impotent.     To  every  wise  object  of  prospective  policy  it 
was  hostile.     It  was  an   attack,   not   against   the   strength   or   the 
res^ources  of  a  state,  but  against  the  national  honour  and  public  affec- 
tions of  a  people.     After  25  years  of  the  fiercest  warfare,  in  which 
every  great  capital  of  the  European  continent  had  been  spared,  he 
hid  almost  said,  respected  by  enemies,  it  was  reserved  for  England 
to  violate  all  that  decent  courtesy  towards  the  seats  of  national  dig- 
nity, which,  in  the  midst  of  enmity,  manifest  the  respect  of  nations 
for  each  other,  by  an  expedition  deliberately  and  principally  directed 
tgainst  palaces  of  government,  halls  of  legislation,  tribunals  of  jus- 
tice, repositories  of  the  muniments  of  property,  and  of  the  records  of 
Hstory — objects  among  civilized  nations  exempted  from  the  ravages 
^t  war,  and  secured,  as  far  as  possible,  even  from  its  accidental 
operation,  because  they  contribute  nothing  to  the  means  of  hostility, 
'njt  are  consecrated  to  purposes  of  peace,  and  minister  to  the  common 
wi<l  perpetual  interest  of  all  human  society.     It  seemed  to  him  an 
'lOrnivation  of  this  atrocious  measure  that  ministers  had  attempted 
^'^  justify  the  destruction  of  a  distinguished  capital  as  a  retaliation 
for  some  violences  of  inferior  American  officers,  unauthorized  and 
disavowed  by  their  Govenmient,  against  he  knew  not  what  village 
"*  I'pper  Canada.    To  make  such  retaliation  just,  there  must  always 
*^    elear  proof  of  the  outrage;  in  gt»neral  also,  sufficient  evidence 
^*^«t   the  adverse  government  refused  to  make  due  reparation  for  it, 
•nc|     nt    loast   some   prof)ortion    of   the    punishment    to   the   offence. 
llf*ri%  there  was  very  im|K»rfect  evidence*  of  the  outrage — no  pr<K)f  of 
f**»Usal  to  repair — an<l  demonstration  of  the  excessive  and  monstrous 
iiiiquity  of  what  was  falsely  calliKl  retaliation.     The  value  of  a  capi- 
^**   is  not  to  \ye  estimated  by  its  houses,  and  wareliouM»s,  an<l  shops. 
^^  cXMisisted  chiefly  in  what  could  l)e  neither  numbei-ed  nor  weighed. 
y  Was  not  even  by  the  elegance*  or  gran<h»ur  of  its  monuments,  that 
*^  Was  most  dear  to  a  generous  jK^ople.     They  looked  u[K)n  it  with 
•option  and  pride  as  the  sc»at  of  legislation,  as  the  sanctuary  of 
Public  justice,  often  as  linked  with  th4»  memory  of  past  times,  some- 
^^^•^  still  more  as  connected  with  their  fondest  and  proudest  hopes 
^*  greatness  to  come.     To  put  all  thesi*  n»siH»ctal)le  fiH^lings  of  a  great 
l*^ple,  sanctified  bv  the  illustrious  name  of  Washinirton,  on  a  level 
'^ith  half  a  dozen  wooden  she<ls  in  the  temporary  st^at  of  a  provincial 
P^^^mment,   was  an   act   of  intolerable    iiisoleiuv,   and    implied    as 
^^^\i  contempt  for  the  feelings  of  America  as  for  the  conmion  sense 
0*  mankind.' " 

Wharton.  Int  Jjiw  DigeAt.  III.  :cr».  rltlnjr  :ii)  Ilansnnl  Pari.  De»»ntes,  520; 
Ihma'fi  Wheaton.  ft  .'iol ;  *2  In»ri>rs(in's  llistoriml  Skrtrh  of  th4>  SihiuhI 
War  b«tweeu  the  U.  S.  of  Aim*rlca  ami  ^ireat  nritaln.  ser.  1,  cli.  vili. 
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"  NothlnR  could  he  so  unwise — to  sny  nothing?  more  of  them — ns  our 
uniueaniiig  uinrauiliii};  expeditions  to  Washington  and  Baltimore— 
which  exasperatwl  without  wealvening — and  irritated  all  the  passious 
of  tlie  nation,  without  even  a  tendency  to  diminish  its  resource*— 
nay,  which  added  directly  to  their  force,  both  by  the  indfgnntion  and 
unanimity  which  they  excited,  and  by  teaching  them  to  feel  their  own 
strength,  and  to  despise  an  enemy,  that,  with  all  his  prei^aration  and 
animosity,  (xmld  do  them  so  little  substantial  mischief."  (24  Edin- 
burgh Uev.  2W,  Nov.,  1814.) 

Sir  A.  Alison,  after  showing  his  Tory  proclivities  by  declaring  that  the 
"  battle  *'  of  Rladensburg  has  done  "  service  to  future  times,  and  to 
the  cause  of  historic  truth  by  demonstrating  In  a  decisive  manner  the 
extreme  feebleness  of  the  means  for  national  protection  which  demo- 
cratic Institutions  afford,**  goes  (m  to  say  that  **  It  is  to  be  i*egretted 
that  the  luster  of  the  victory  has  been  much  tarnished  to  the  British 
arms  by  the  unusual  and,  under  the  circumstances,  unwarrantable 
extension  which  they  made  of  tlie  ravages  of  war  to  the  pacific  or 
ornamental  edifices  of  the  capital.''     (10  Alison  Hist  of  Europe,  725.) 

"  When  the  British  forces  in  1814  destroyed  the  Capitol,  the  Presi- 
dent's house,  and  other  public  edifices  at  Washington,  the  justifica- 
tion of  the  act  was  rested  by  the  British  admiral  on  the  ground  o^ 
retaliation  for  the  wanton  destruction  committed  by  the  troops  of  tb^i 
[Tnited  States  in  Upper  Canada.     The  correspondence  between  it  i 
Secretary  Monroe  and  Admiral  Cochrane  on  this  subject,  is  interest 
ing  and  instructive,  for  it  shows  that  both  parties  considered  su^cr 
acts  of  devastation  as  abnormal^  and  as  involving  a  departure  frc'^i 
the  ordinary  practice  of  civilized  warfare.     It  is  to  be  regretted  thm.* 
Great  Britain  retaliated  in  kind  on  this  occasion,  for  the  lex  talioni^    i 
not  the  rule  of  modern  warfare;  and  if  one  of  the  belligerent  part:  »€ 
should  have  j)laced  itself  in  the  wrong  by  having  recourse  to  exo^P 
tional  measures,  the  balance  can  not  l)e  redressed  in  the  right  man»^^ 
by   the   adversary   having   recourse   to   identical   measures,   and 
placing  himself  in   pari  delicto.     When    Prini^   Bhicher   pro^ 
to  l)low   up  the  bridge  of  Jena,  and   to  overthrow  the  column      ^* 
Austerlitz    uj)on    the   allied    powers   entering   Paris,   he   sought      *^ 
retaliate  upon   the   French   nation   the  acts  of  wanton   destructi^** 
and   desolation,   which   they   had    inflicted   upon   the   Prussian    T^^' 
tion;  but  the  allied  powers  wisely  and  prudently  withstood  Prin^ 
Blucher's  desire.     An  example  of  a   wiser  practice  was  shown    ^S 
the  Emperor  Francis  of  Austria  in  regard  to  the  arch  of  Simpl<>^* 
which    Napoleon   had   erected    in   Milan    to   commemorate   his  \\C' 
tories  over  the  Austrians.     The  history  of  those  victories  was  givet* 
in  a  series  of  l)as  reliefs,  the  last  of  which  represented   Napoleof* 
dictating  peace  to  the  Emperor  Francis  in  Vienna.     The  Empero^ 
Francis  direx'ted  the  historical  series  of  bas  reliefs  to  be  completed^ 
and  opposite  to  the  bas  relief  repres(Miting  tlie  tlmperor  Napoleon 
dictating   i>eace   to   the  Austrians   at   Vienna,  the   arch   at   present 
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exhibits  a  bas  relief  representing  Napoleon^s  subKe<]uent  abdication 
at  Fontainebleau." 

Twiiw.  I^w  of  Nations,  War  (2d  od.).  §  0J>»  pp.  l.^'J~134.     . 
See  Retaliation,  Kupra,  1 1114,  for  ttie  correH{K)udenc'e  l)otw(MMi  Mr.  Monroe 
and  Admiral  Cochrane,  referred  to  l)y  TwisH. 

**  The  destniction  of  the  towns  of  Newark  and  York  bv  the  Anier- 
imn  troops  during  their  retreat  from  Canada  in  1813  and  of  the  pub- 
lic buihlings  of  Washington  by  the  English  in  1814  may  l)e  classed 
together  as  wholly  unnecessary  and  discreditable.     The  case  of  Wash- 
ington so  far  differs  from  the  fonner  that  it  may  perhaps  l)e  not 
unn»asonably  defended  as  an  act  of  reprisals.     The  latter  case  [of 
^Vt.«<hington]  was  warmly  animadverted  ui>on  by  Sir  J.  Mackintosh 
H\  the  House  of  Commons;  and  since  that  time  not  only  have  no  in- 
istam-es  occurred,  save  by  indulgence  in  an  exceptional  practice  to  1)0 
»nentioned  presently,  but  opinion  has  decisively  laid  down  that,  except 
to  the  extent  of  that  practice,  the  measure  of  permissible  devastation 
^  to  be  found  in  the  strict  necessities  of  war." 

lUli.  Int  lAW  (5th  cd.),  5:14,  citing  Ann.  KcglHtcr.  1814,  145,  177;  Han- 
Hard,  XXX.  527;  Manning,  ch.  v.;  Ileffter,  §  125;  Twiss,  War.  §05; 
Hlnntachli,  I  603 :  Calvo.  I  lUll). 

It  appears  that  President  Balmaceda,  of  Cliile,  February  18,  1891, 
****ue<l  an  order  to  the  intendente  of  Tarapaca,  directing  him,  in  case 
^'  h»sing  [)ossession  of  Iquique  and  of  the  line  of  the  nitrate  railway, 
^•nipletely  to  destroy  all  the  nitrate  factoric»s  in  the  province*. 

tVbniary  23,   185)1,  Mr.   Kennedy,  British   minister  at   Santiago, 

tlmii^h  not  then  aware  of  the  existen(*e  of  this  order,  telegraphed  to 

i^>rd  Salisbury  that  the  Chilean  minister  for  foreign  affairs  had  de- 

ntn»<l  to  him  on  two  or  thn»e  (K'casions  that,  in  cas<»  the  opposition  fhvt 

^wuhl  suc(*(>ed  in  taking  iH)ss<vsion  of  T<|uique,  the  (lovernment  would 

^Hil«»r  the  deslructicm  of  all  the  machinery  and  working  gear  of  the 

»»initi»  faHorit^  in  the  province*  of  Tarapaca.  in  order  to  deprive  the 

J>**t  of  the  n»venut»s  afforded  by  the  exjK)rt  duties  on  nitrate.     Most 

'M  the'*officinas"*  l)elong<»d  to  British  subjects. 

^♦**»niarv  20  I»nl  Salisburv  telegraplied  Mr.  Kennedv  to  state  that 
^  ""**  would  l)e  **  held  rt»sponsible  by  Her  Majesty's  (iovernment  for 
■">'  l<>sses  which  may  fall  ujwn  British  subjects  in  constM]uencT  of 
^**»i<m  destruction  or  injurj'  of  private  projHTty." 

*»^isiiistniction  was  carrieil  out  bv  Mr.  Kennedv  in  a  note  to  Senor 
'"*"»>•  of  Marc^h  4,  1891.  In  this  note  Mr.  Kennedy,  in  conformity 
^*^»i  his  instructions,  entere<l  ''a  formal  and  euiphatic  protest*' 
''P'inst  any  proposal  to  destmv  British  nitrate  factorir'^.  and  an- 
-  iHiurnvfl  (hat  his  (fovernment  wouhl  h<»l<l  Chile  ivsponsibh*  *'  for  losses 
*^  nritisli  subjects  arising  out  of  acts  of  unnecvs.sary  and  wholesale 
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destruction."  In  a  subsequent  interview  with  Seiior  Godoy,  Mr.  Ken- 
nedy intimated  that  the  destruction  of  British  property  in  the  north- 
ern provinces  would  cost  Chile  about  10,000,000Z.  Seiior  Godoy 
replied  that  Chile  could  and  would  pay  it,  and  that,  in  the  event  of 
(he  capture  of  Iquique  or  of  the  commencement  of  serious  hostilities, 
orders  had  been  given  for  the  destruction  of  all  property  which  might 
afford  resources  to  the  opposition  for  the  maintenance  of  the  revolu- 
tion. 

Blue  Book,  Chile,  No.  1  (1802),  17.  18,  104-105,  2«1. 

"  Dealing  with  the  question  of  the  Peking  astronomical  instru- 
ments, Count  von  Bulow  explained  that  they  had  not  been  restored 
because  the  Chinese  Government  attached  no  importance  to  their 
possession  and  in  reply  to  German  inquiries  had  placed  them  at  the 
disposition  of  the  German  Government.     Another  consideration  wis 
that  in  accordance  with  the  jwculiar  views  of  the  Chinese  the  great 
mass  of  that  people  would  have  supposed  that  the  instiniments  were 
restored  by  order  of  the  Chinese  Government,  which  would  have 
damaged  the  German  position  in  East  Asia.     The  Dowager  Empress 
of  China,  a  very  clever  woman  who  understooil  the  political  situation, 
would  have  been  distinctly  offended,  while  the  masses  would  have 
thought  that  Germany  had  sustained  some  terrible  defeats.     The  i*i- 
struments  ought  now  to  be  placed  in  that  category  of  presents  trOTti 
government  to  government  which  luid  long  been  customary  on  bolfc 
sides  in  intercourse  with  the  Chinese  Government.     (InterruptioriS 
on  the  left.     The  President  rang  his  l>ell.)" 

The  London  Times,  weekly,  March  7,  11K)12,  p.  148. 


"  35.  Classical  works  of  art,  libraries,  scientific  collections,  or 
cious  instruments,  such  as  astronomical  telescopes,  as  well  as 
pitals,  must  be  secured  against  all  avoidable  injury,  even  when 
are  contained  in  fortified  places  whilst  besieged  or  bombarded. 

"  36.  If  such  works  of  art,  libraries,  collections,  or  instruments 
longing  to  a  hostile  nation  or  government,  can  be  removed  wittiO^J^ 
injury,  the  ruler  of  the  con<iuering  state  or  nation  may  order  th^^ 
to  be  seized  and  removed  for  the  Ix^nefit  of  the  said  nation.     Tl^^ 
ultimate  ownersliip  is  to  be  settled  l)V  the  ensuing  treaty  of  peace. 

"  In  no  case  shall  the}'  be  sold  or  given  away,  if  captured  by  tb^ 
armies  of  the  United  States,  nor  shall  they  ever  be  privately  apprO' 
priated,  or  wantonly  destroyed  or  injured.'' 

Instructions  for  the  (Jovornuient  of  Armies  of  the  United  States  In  th^ 
Field.  General  Orders,  No.  KK).  Ai)ril  24,  1803,  W'ar  of  the  Rebellion, 
Official  Records,  series  3.  III.  152. 
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(6)    PROHIBITED   IMPLEMENTS. 

§  1124. 

**  On  the  whole  it  may  be  said  generally  that  weapons  are  illegiti- 
mate which  render  death  inevitable  or  inflict  distinctly  more  suffering 
than  others,  without  proportionately  crippling  the  enemy.    Thus  poi- 
soned arms  have  long  been  forbidden,  and  guns  must  not  be  loaded 
with  nails  or  bits  of  iron  of  irregular  shape.     To  these  customary  pro- 
hitions  the  European  powers,  except  Spain,  have  added  as  between 
themselves  the  abandonment  of  the  right  to  use  explosive  projectiles 
weighing  less  than  fourteen  ounces;    and  in  the  declaration  of  St. 
Petersburg,  by  which  the  renunciation  of  the  right  was  effected  in 
1^08,  they  took  occasion  to  lay  down  that  the  object  of  the  use  of 
weapons  in  war  is  *  to  disable  the  greatest  possible  number  of  men, 
that  this  object  would  he  exceeded  by  the  employment  of  anns  which 
needlessly  aggravate  the  sufferings  of  disabled  men,  or  render  their 
<ktth  inevitable,  and  that  the  employment  of  such  arms  would  there- 
fore be  contrar}'  to  the  laws  of  humanity.'  " 

Hall,  Int.  I^w  (5th  ed.),  ri.31-5.'{2. 

The  plenipotentiaries  at  the  Peace  Conferenct*  at  The  Hague,  "duly 
authorized  to  that  effect  by  their  Governments,  inspired  by  the  senti- 
^^ntn  wiiich  found  expressi<m  in  the  declaration  of  St.  Petersburg 
^f  the  29th  November  (11th  I>eceml)er),  18(58,  declare  that:  The  Con- 
|rarting  Powers  agnn?  to  prohibit,  for  a  term  of  five  years,  the  launch- 
''*|r  of  projectiles  and  ex[>losives  from  l)alloons,  or  by  other  new 
"^^^thods  of  similar  nature.  The  presc»nt  Declaration  is  only  binding 
®'*  the  Contracting  Powers  in  case  of  war  lK»tween  two  or  more  of 
^wni.  It  shall  cease  to  l)e  binding  from  the  time  when,  in  a  war 
^^^een  the  Contracting  Powers,  one  of  the  lH>lligiTents  is  joined  by  a 
^^k-Contracting  Power."' 

Declamtlon  nigned  at  The  Hnfnie.  July  20.  IHOO.  J»t»twoon  AuHtrla-IIiinjrnn', 
Belidam.  China.  IVniunrk.  Framv.  Gi»r!iiany.  (trocHr,  Italy.  Japan, 
Luxoinbun;.  Mexico.  Montenoj?ro,  the  NetherhuulH,  IVrsIa,  I*ortuKaI, 
Rouuinnlfl,  UusAla.  Sorvia,  Slam.  Spahi.  Swinlon  and  Norway.  S\vltz«'r- 
land,  Turk«»y.  the  United  States,  and  Rulpirla.     (.T2  Stat.  II.  1839.) 

Prorlfilon  won  made  for  the  adhesion  of  uoiu(I)^iatory  |io\V(*rs.     i  Id.  1840.) 

See  For.  Rel.  1800.  r»i:t.  .^lO. 

In  tbe  prognimnie  of  The  Hague  (Conference.  enibnutMl  In  the  KuRMlau  cir- 
rnlar  of  I>ec.  30,  18f>8,  there  were  the  following  artlcleH:  •*2.  Inter- 
diction of  the  employment  In  annles  and  fleets  of  new  flrearmn  of 
every  desi-rlptlon  and  of  new  exi)lo8lveA,  as  well  aa  jiowder  more 
powerful  than  tlie  kinds  used  at  pres^Mit.  lK)th  for  guns  and  cannons. 
•  Sl  LimltatloQ  of  the  use  In  fleld  fighting  of  explosives  of  a  formidable 
power,  nocli  as  now  In  use.  and  prohibition  of  the  discharge  of  any 
kind  of  projectiles  or  expl<miv(»s  from  balloons  or  by  similar  means. 
4b  Prohibition  of  tbe  use  in  naval  battles  of  submarine  or  divlu^ 
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torpedo  lH)nt8,  or  of  other  engines  of  destruction  of  tlie  same  nature: 
agreement  not  to  construct  In  the  future  warships  armed  with  rams." 

"The  second,  third,  and  fourth  articles.     .     .     .     seem  lacking  in  prac- 
tlcahility.  and   the  iliscnisslon  of  these  proiH>sltlons  would   i>robiiblj- 
prove   in-ovtM'atlve   of   divergence   rather    tlian    unanlndty    of    *iew. 
It  Is  doubtful  if  wars  are  to  be  diniinislied  by  rendering  them  less 
destructive,  for  it  Is  tlie  plain  lesson  of  history  tliat  the  jieriods  of 
IHMice  liave  Ikm^u  longer  i)rotracte<l  as  the  <^st  and  dt»stru(*tlvene«« 
of  war  have  increast»<l.     The  exiK»dlency  of  restraining  the  Inventive 
genius  of  our  ptniple  In  the  dlre<*tlon  of  devising  means  of  defense 
Is  by  no  means  clear,  and  considering  tiie  temptations  to  which  men 
and  nations  may  i)e  exiioscHl  in  a  time  of  conflict.  It  is  doubtful  if  ah 
International    agretMuent    to    tlds   end    would    prove   effective.    The 
dissent  of  a  single  i)owerful  nation  might  render  it  altogether  nuga- 
tory.   Tlie  delegates  are,  therefore,  enjoined  not  to  give  the  weight 
of  their   influence  to  tlie  pi-omotlon  of  |)roJect«  the  realiuition  of 
wliicli  is  so  uncertain.**     (Instructions  to  the  United  States  delegates 
to  The  Hague  C<mference,  April  18,  1801>,  For.  Rel.  1KH>,  511,  512.) 

"As  to  that  portion  of  the  work  of  the  first  committee  which  eoncemed 
the  limitations  of  invention  and  the  interdiction  of  sundry*  arms, 
explowives.  mechanical  agencies,  and  methods  heretofore  in  use  or 
which  might  possibly  be  hereafter  adopted,  as  regards  warfare  Y>y 
land  and  sea.  namely,  articles  2,  3,  and  4,  the  whole  matter  having 
lK»en  divided  between  Captains  Mahan  and  Crozler  so  far  as  to<rl\- 
nical  discussion  was  concerned,  the  reiiorts  made  by  them  from  time 
to  time  to  the  American  commission  formed  the  basis  of  its  fli:ial 
action  on  these  siibjwts  In  the  first  committee  and  In  the  C!onfer&«^<?* 
at  large. 

"The   American   commission   approached   the  subject  of  the  limitation 
of  invention  with  mucli  doubt.     They  had  bi»en  Justly  reminde<l    '" 
their  instructions  of  tlie  fact  that  by  the  progress  of  invention,    fl* 
applied  to  the  agencies  of  war,  the  frequency,  and,  indeed,  the    **^* 
hausting  character  of  war  had  l>een.  as  a  nile.  diminished  ratlier  tiln"* 
increased.     As  to  details  regarding  missiles  and  metho<ls,  technl^^' 
and  otlier  dlfliculties  arost*  which  obIlg(Hl  us  eventually,  as  will    ^ 
seen,  to  put  ourselves  on  rc<\)rd  in  opi)osition  to  the  large  majority  ^ 
our  cx)lleagues  from  other  nations  on  sundry  [lolnts.     While  agreeing 
with  them  most  earnesllj'  as  to  the  end  to  be  attained,  the  dlflfereBce 
In  regard  to  some  details  was  lrri»ct)iicilable.     We  feared  falling  fnt^ 
evils  worse  than  those*  from  which  we  sought  to  escai>e.     The  annexe*' 
reiK>rts  of  Captains  Malian  and  Crozler  will  exhibit  very  fully  tb^**^ 
ditticultles  and  tlie  decisions  tlience  arising.**     (KeiK)rt  of  the  Unites 
States  delegates  to  The  Hague  (?onference  to  the  Secretary  of  Stat^' 
July  31.  1809,  For.  Uel.  1809.  513,  515.) 

The  conference  also  a(lo])ted  a  declaration  prohibiting  the  use  o * 
projectiles  having  as  their  sole  object  the  diffusion  of  asphyxiating  i>^ 
deleterious  gases.  This,  for  reasons  given  in  a  special  report,  tb^^ 
American  delegates  did  not  sign.  Tt  Avas  signed  by  sixteen  delega  ^ 
tions,  as  follows:  Belgiiun,  Bulgaria,  Denmark,  France,  Greece-^' 
Mexico,  Montenegro,  the  Netherlands,  Persia,  Portugal,  Roumanit^ 
Russia,  Siam,  Spain,  Sweden  and  Norway,  and  Turkey. 

For.  Rel.  1899,  513.  519-520. 
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« 

A  iUt'luration  was  adoptcil  by  The  Hague  Conference  prohibiting 
the  use  of  bulletin  which  expand  or  flatten  easily  in  the  human  body, 
as  ilhistrated  by  certain  given  details  of  construction.  This,  for  tech- 
nical reasoiLs  stilted  in  a  separate  re[)ort,  the  American  delegates  did 
not  sign.  It  was  signed  by  fiftetni  delegations,  as  follows:  Belgium, 
Htiigaria.  Denmark,  France,  Greece,  Mexico,  Montenegro,  the  Neth- 
erlands, Persia,  Koumania,  Russia,  Siam,  Spain,  Sweden  and  Nor- 
way, and  Turkey. 

For.  ReL  1890,  513,  520. 

Tlie  Hague  Conferencre  adopted  the  following  resolution:  "The 
wmfenMK-e  expressed  the  wish  that  <iuestions  relative  to  nuiskets  and 
niariuf  artillery,  such  as  have  l>een  examined  by  it,  should  be  made  the 
MihjtHi  of  study  on  the  part  of  the  governments  with  a  view  of  arriv- 
ii^K  >t  an  agn-ement  concerning  the  adoption  of  new  tyi>es  and 
calibres.** 

Tlu»  American  delegates  voted  for  this  resolution,  but  a  few  j>owers 
ii^1aine<]  fnmi  voting. 

Fur.  IM.  18U9.  513,  520. 

(7)    UNCIVILIZED   WABKABE. 
§1125. 

'^^AMien  at  war'    (says  Vattel)   'with  a  fenK'ious  nation  which 

ol>st*rves  no  rules,  and  grants  no  (juarter,  they  may 
Mi4  AmbriAtA        ^  cliastiscnl   in   the   |H»rs<)ns  of  thos4»  of  them   wlio 

may  1k»  taken;  they  are  of  the  numlnT  of  the  guilty; 
JUmI  by  (his  rigor  the  attempt  may  1h»  nuide  of  l)ringing  them  to 
a  *ijs<»  ^^f  ii^Q  laws  of  humanity/  And  again:  *As  a  gi»neral  has 
"*^  right  of  sacrificing  the  lives  of  his  enemies  to  his  own  safety, 
*^  that  of  his  ]XH)ple,  if  he  has  to  contend  with  an  inhunnin  enemy, 
*»«tcn  piiltv  of  such  excesses,  he  mav  take  the  liv(»s  of  some  of  his 
pnsMU'rs,  and  treat  them  as  his  own  jHM)pK»  have  Ihh'u  treated.'  The 
lii'^ification  of  these  principles  is  fouml  in  their  >^alutary  elKeary  for 
t«*iTi»r  and  for  example. 

**"  is  thus  onlv  that  the  barbarities  of  ludians  can  1h'  snceessfullv 
'^''''HintonHl.  It  is  thus  only  that  the  worsi'  than  Indian  l)arl>arities 
"f  Kuh»|)ean  imiKJstei's,  [)n»ten<Iing  authority  from  their  governments, 
iHit  always  disavowed,  can  l)e  [mnished  and  arivsted.     .     .     . 

""TluMwo  Englishmen  executed  hy  onler  of  (Jeiieral  Jackson  wert» 
ii<>tfiiilv  i(|<Mitified  with  the  savajres,  with  whom  they  were  earrviuir  on 
"*^^Hr  against  the  United  Statt^s,  but  that  (»ne  i>f  ihem  was  the  mover 
*|>M  ffiiiieiiter  of  the  war,  whieh,  with(»ut  his  iiUerfrrene**.  antl  faI-<- 
|»n»iiiisi*s  to  the  Indians  of  support  from  the  Hri!i>h  (invrriimriit. 
'*<'Ver  would  have  hap(M;ned.     The  other  was  tlie  in>trument  of  war 
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against  Spain  as  well  as  the  United  States,  commissioned  by 
McGregor,  and  expedited  by  Woodbine,  upon  their  project  of  con- 
quering Florida  with  thase  Indians  and  negroes;  that,  as  accomplices 
of  the  savages,  and,  sinning  against  their  better  knowledge,  worse 
than  savages,  (ieneral  Jackson,  possessed  of  their  persons  and  of  the 
pr(x>fs  of  their  gulit,  might,  by  the  lawful  and  ordinary  usages  of 
war,  have  Inmg  them  lK)th  without  the  formality  of  a  trial;  that,  to 
allow  them  every  possible  oi)portunity  of  refuting  the  proofs,  or  of 
showing  any  circumstance  in  extenuation  of  their  crimes,  he  gave 
them  the  benefit  of  trial  by  a  court-martial  of  highly  respectable 
officers;  that  the  defence  of  one  consisted  solely  and  exclusively  of 
technical  cavils  at  the  nature  of  part  of  the  evidence  against  him,  and 
the  other  confessed  his  guilt." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  Ervliig,  nilii.  to  Spnln,  Nov.  28,  1818, 4 
Am.  State  Pai>or8,  For.  Rol.  5.*^,  544 ;  ndoi)ted  and  approved  in  Ltw- 
ronce's  Wheaton  (18(53)  588,  note  185. 

"  The  court-martial  in  the  case  of  Arbuthnot  and  Ambrister  con- 
sisted of  Maj.  Gen.  E.  P.  Gaines,  president;  members.  Colonel  King) 
Colonel   Williams,   Lieutenant-Colonel  Gibson,  Major  Muhlenberg, 
Major   Montgomery,   Captain   Vashan,   Colonel  Dyer,   Lieutenant- 
Colonel  Lindsay,  Lieutenant-Colonel  Elliott,  Major  Fanning,  Major 
Minton,  Captain  Crittenden,  Lieutenant  Glassel. 

** '  The  commanding  general  approves  the  finding  and  sentence  of 
the  court  in  the  case  of  A.  Arbuthnot,  and  approves  the  finding  and 
first  sentence  of  the  court  in  the  case  of  Robert  C.  Ambrister,  and 
disapproves  tlie  reconsideration  of  the  sentence  of  the  honorable 
court  in  this  case. 

'' '  It  appeal's  from  the  evidence  and  i)leading  of  the  prisoner  tha* 
he  did  lead  and  command,  within  the  territory  of  Spain  (being  * 
subject  of  (ireat  Britain),  the  Indians  at  war  against  the  United 
States,  these  nations  being  at  j)eacc.  It  is  an  established  principle  of 
the  law  of  nations,  that  any  individual  of  a  nation  making  wfir 
against  the  citizens  of  any  other  nation,  they  being  at  peace,  forfeits 
his  allegiance  and  l)ecomes  an  outlaw  and  j)irate.  This  is  the  cas^ 
with  Robert  (\  xVnibrister,  clearlv  shown  bv  the  evidence  adduced.' 

'*  If  the  ruling  of  the  court-martial  rests  upon  the  reason  given  by 
General  tTackson  when  affirming  it,  it  cannot  he  sustained.  It  is  not  i^ 
violation  of  the  law  of  nations  for  a  sul)ject  of  a  peaceful  neutral 
I)ower  to  volunteer  his  services  to  a  belligerent ;  nor  does  such  a  vol^ 
unte(»r,  by  taking  part  in  belligerent  warfare,  '  forfeit  his  alle^ 
giance  or  Ix^conie'  an  outlaw  and  ])irate.  There  has  been  no  war  in- 
which  a  part  of  the  combatants  on  both  sides  have  not  been  drawn 
from  states  at  peace  with  both  of  the  belligerents.  This  was  emi- 
nently the  case  with  the  American  Revolution;  the  British  army  be- 
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iiip  lar^'Iy  iiianiuMl  l)y  foreign  auxiliaries,  the  Army  of  the  United 
States  taking  si^ine  of  its  most  eminent  officers  from  France  and 
(temianv. 

-  It  does  not  follow,  however,  that  the  action  of  General  Jackson 
may  not  \ye  sustained  when  applied  to  savage  warfare.     Such  a  war- 
fare had  Ix^en  waging  between  the  United  States  and  the  Indians 
whom  the  defendants  were  charginl  with  inciting  to  war.     On  No- 
vemlji»r  f30,  1817,  not  five  months  before  the  court-martial,  a  l)oat, 
(tmtaining  forty  soldiers  of  the  United  States,  under  the  command 
of  lieutenant  Scott,  seven  soldiers'  wives,  and  five  little  children, 
while  on  its  way  up  the  Appalachicola  River,  not  far  from  Fort 
Scott,  n*acheil  a   point  where  a  large  Ixxly  of  Seminoles  were  in 
tmbush.     A  volley  of  shot  was  fired  on  the  lx)at,  by  which  Lieutenant 
S«4t  was  killed  and  all  his  command  either  killed  or  wounded.     The 
|}««i]ants,  who  had  previously  l>een  not  only  unseen  l)ut  unsuspected, 
plungnl  into  the  water  and  lioarded  the  lx)at,  which  was  close  to  the 
>lH)rp.    Those  on  l)oard  who  were  still  living  were  massacred,  with 
the  exception  of  one  woman,  who  was  carried  away  by  the  Indians, 
mm!  of  four  men,  who  escaped  by  swimming  to  the  opposite  shorts 
two  of  them  only,  however,  succtwding  in  reaching  Fort  Scott.     All 
the  others  were  scaIjxmI,  and  the  children  were  snatclu»<l  by  the  h(*els 
«nd  their  heads  crushed  by  being  dashed  against  the  lK)at.     Nor  was 
this  all.    In  the  course*  of  the  following  w(»ek  an  attack  was  made,  in 
the  >aii)e  way,  on  other  lK)ats  which  wen*  ascending  the  river,  and  it 
^*^  not  till  after  two  men  were  killed  and  thirteen  woun<le(l  that  the 
''Univors  suc<*eede<l  in  making  their  way  to  Fort  Scott.     This  was 
"»*•  kimi  of  *war'  which   Arbuthnot  an<l   Ambrister  were  charged 
^>th  inciting.     It  was.  therefoiv,  an  organi/.ed  system  of  assassination 
^"*l  rapiiu*,  not  war,  and  those*  who  incited  it  might  well  Ik*  regarded, 
^^  priseMiers  of  war,  but  accessories  In^fore  th<*  fact  to  such  assassi 
'**^'<»ii  an<i  rapiiH*,  and  justly  <'ondemned  to  <leath.     Whether  these 
^*<Hlt»fendants  were  guilty  of  this  otfens**  is  a  (juestion  of  fact,  de- 

I'«'n«lent,  not  merely  on  the  evi<len<v  as  reported  to  us.  but  upon  con- 

1*1*  •  '  •  •  • 

uiiinns  which  were  notorious  at  the  time,  and  which,  therefore,  did 

'•"t  n*(|iiin.   pnM)f.     It    was   establishe<l    that    the   siivages   not    only 

'^*"»*»vet|  the  arms  bv  which  their  nuissacres  were  effected  from   for- 

^JP'  «i<L  but    were  under  the   lH»lief  that    they   were  >u|)pc)rted   by 

'''Mi^hinen  in  their  uprising:  and  in  the  evidence  that  i^  re|H»rtiMl  to 

"^tluiIv  is  much  to  show  that  Arbuthnot  and  Anibri>tiT  <lcxtcrously 

'•niHNi  the  tlanu*s   as   well   as  supplied    the    fuel.     Two   inijM)rtant 

*'*f«'umstances,  alsf),  an*  to  be  considered  iii  forniing  our  v»stiniat(»  of 

"*•*  finding  of  the  court.     First,  the  members  of  the  court  wvrv  iih'u 

''•  liiifli  character,  who,  from  their  |):irticipation  in  thi^  very  c:un- 

piJgri,  wen*  cogniaunt  of  the  kind  of  warfare  which  the  uccummI  were 
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charged  with  instigating;  secondly,  the  British  Governmeut,  after  a 
careful  investigation  of  the  facts,  if  not  acquiescing  in  the  rightful- 
ness of  th(»  action  of  the  court-martial,  at  least  made  no  complaint  of 
it  as  involving  a  violation  of  international  law."' 

Wlmrton,  Int.  Law  Digest,  §  'MHfl  III.  328.     See  Parton,  Life  of  Jackson. 
IL  <h.  :w. 

"  The  necessity  of  my  I'eviewing  with   particularity  the  proofs 
against  each  of  thesi*  unhapi)y  sufferers  (Arbuthnot  and  Ambrister) 
had  Ihhmi  suj)ei'seded,  I  obstu'ved,  by  what  had  passed  at  our  inter- 
view (Mr.  Kush  and  Ijord  C'astlereagh)  on  the  seventh.     This  Gov- 
ernment   itself  had   accjuiesced   in  the   reality  of  their  offenses.    I 
would  c(mtent  mys(»lf  with  superadding  that  the  President  believes 
that  these  two  individuals,  in  connection  with  Nicholls  and  Wood- 
bine, had  Ihmmi  the  j)rime  movers  in  the  recent  Indian  war.    That 
without  their  instigation  it  never  would  have  taken  place,  any  more 
than  the  butcheries  which  preceded  and  provoked  it;  the  butchenr 
of  Mrs.  (larrett  and  her  children:  the  butcherv  of  a  boat's  crew,  with 
a  midshii)man  at  their  head,  de])uted  from  a  national  vessel,  and 
asc«»nding  in  time  of  peace  the  Appalachicola  on  a  lawful  errand; 
the  butcherv  in  time  of  peace  at  one  stroke,  upon  another  occasion, 
of  a  party  of  more  than  thirty  Americans,  amongst  which  were  both 
women   and   chiUlren,  with   many   other  butcheries  alike  authentic 
and  shocking.*' 

Mr.  Uusli.  niin.  at  London,  t(»  Mr.  J.  (^  Adams,  S(h\  of  State,  Jan.  12, 1811*- 
MS.  r)osi)at<'lu»s,  (Jroat  Britain. 

".Ls-  matfcrfi  notr  stahtL  W(»  shall  have  no  difficultv  whatever  with 
the  Rritii^h  ('(thhicf  respecting  these  (executions.  ...  I  jH^n-eivf^ 
from  some  j)roceedings  in  (\)ngress,  as  well  as  in  our  newspaper^* 
what  might  l)e  considered  as  a  little  curious,  had  not  analogous  things 
occurred  bi^fore  in  the  history  of  j)arties  anumg  us.  1  mean,  ^ 
strenuous  denunciation  of  these  e.xecuticms,  by  some  of  our  own  p^^ 
pie,  at  a  time  when  the  British  government  itself  is  refusing  to  stretch 
out  its  hand  in  behalf  of  the  ofienders.'" 

Mr.  Unsli.  minister  at  London,  to  Mr.  Monro<»,  Pn^sldont.  .Tan.  17.  l-**^^ 
(nnotlicial).     MS.  Monroo  PaiK'rs. 

'•The  (».\«culion  of  Arbuthnot  and  Ambrister  is  also  making  miicn 
nois.  I  mean  only  out  of  doors;  for  I  am  haj)py  to  add  that,  as  yrf^ 
this  goverinnent  has  taken  no  j)art  whatever,  so  far  as  is  known  tonie- 
ia  thes<»  senseless  :ind  j)r(Mnature  clamors." 

Samr  to  sanu*.  \\\\i.  1*».  iSlS,  il>id. 

''Out  of  doors  the  exciteni<»nt  S(M»med  to  ris(»  higher  and  higher. 
Stocks  exjxTienced  a  slight  fall,  under  an  ai)prehension  of  war  with 
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ihe  ("iiitiMl  States.     The  newspapers  kept  up  their  fire.     Little  ac- 

qiiaiiitod  with  the  true  diameter  of  the  transaction,  they  gave  vent 

to  an^y  ih»claination.     They  fiercely  denounced  the  (lovernnient  of 

the    Knitcnl    States.     Tyrant,    ruffian,   murderer,    were    among   the 

<*pithet^  ap|)Ii(Hl  to  their  commanding  general.     lie  was  exhibited  in 

placanls  through  the  .stnwts  of  I>mdon.     The  journals,  without  any 

di>tiiiction  of  party,  swelled  the  general  chorus;  the  Whig  and  othei*s 

in  op|M»sition,  taking  the  decided  lead,  whilst  those  in  the  Tory  in- 

len^t,  although  morti  restrained,  gave  them  countenance.     In   tlu? 

nii«lsi  of  all  this  din  of  passion,  the  ministry  stcK)d  firm.     Better  in- 

fonn<N|.  more  just,  they  had  made  up  their  minds  not  to  risk  the 

IHmce  of  the  two  countries  on  ground  so  untenable.     It   forms  an 

instanw,  a   n^markable  one,  of  the   intelligence  and  strength  of  a 

l^ivennneiit.  tlisregarding  the  first  clamours  of  a   powerful   jiress, 

»ml  fir>t  ernineous  impulses  of  an  almost  universal  j)ul)lic  feeling. 

At  a  later  day  of  my  mission,  I^ord  Castlereagh  said  to  me,  that  a  war 

iniplit  have  Ix^en  jiroduced  on  this  occasion,  *  //  the  ministnj  had  but 

kdil  up  a  fh4jerr 

UuKh,  Meiiioraiidn  of  a  Uexideix*!*  at  the  Court  of  Ix)ndon  (1S8.'{),  4r>0.  \7\. 

*'The  only  (piestion  for  the  British  (fovernment  was,  if  the  <*as<»  was 

"W*  which  called  for  n»tribution,  and  whether  they  should  intt^rfei^e 

^"rthe  pn>t(H*tion  of  British  subj(H!ts  who  enpige.  without  the  conscMit 

"f  their  (iovernment,  in  the  s<»rvi(v  of  states  at  war  with  ea(*h  other, 

"'Jt  ut  f)»»a<v  with  their  (iovernment.     Any  British  subject   who  en- 

P*Jf»*>  in  Hirh  foiHMgn  servict»,  without  permission,  forf(»its  the  protec- 

lioiiof  hi^  countrv,  and  lK»comes  liabh^io  militarv  punisluiient.  if  the 

iwrty  hy  whom  he  is  taken  ch<M)>es  to  carry  the  rights  of  war  to  that 

mH  ><>v(*rity.     This  is  a  principle  admitted  by  the  law  of  nations, 

■n«l  whirh.  in  the  policy  of  the  law  of  nations,  has  Ihhmi  fnM|uently 

■*"»pttHl.     It  is  obvious  that  if  it  were  to  Ih»  maintained,  that  a  conntry 

>i»<Mili|  |)ohl  out  protection  to  every  adv«»nturer  who  enters  into  for- 

^^rn  y<ervi<v.  the  ass<»rtion  of  such   a    prin<'iple  would   lead   it    into 

'Weniiinable  warfare.     The  cas<»  of  Ambri^er  standi  on  tlu'  groiuKl 

that  he  Was  taken  aiding  the  enemy,  and  although  (leneral  Jackson's 

"•nihirt  was  most  atr<K*ious  in  infiicting  uj)on  him  a  capital  punish- 

^'•*'»«t.  ami  c<»ntrarv  to  the  S4»ntence  of  the  conrt-martiaK  that  was  a 

*l"*^ti(ni  lM*tW(vn  the  (ieneral  and  his  (fovernnieiit.     Arlmthnot's  caM» 

^taiuU  on  a  ditferiMit  gnMind.     II<»  was  not  taken  in  arm<,  l)nt  he  was 

I      Pf*»^><|--rt<  a  |M»litical  st»rvant   rather  than  a^  a   militarv  agiMit — to 

I      "*^<'  afford<H|  fH]ual  aid  and  assistance  to  the  enemy,  and  ccMild  not 

\       *"  "•'Itl  to  U»  exempt  fn)m  punishment:   h<»  had  phnMMJ  himself  in  the 

I      "*"•♦•  |NMt ion  as  if  In*  lM)n»  arm^.     .Vml  it  wa^  on  the-**  rnn-id«T;itiofi-. 

f      "'=tM|if  }tlMiv,..iii«*||f ioned  motion  was  neirativeil." 

^  2  IInU«««*k'H  Int.  Ijiw  ^IIaker*M  tnl. ).  To.     The  alNivv  is  p.nt  ^^K  \\  not.'  Iiy 

I  8ir  8.  Baker. 
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For  a  full  vindication  of  General  Jacksou*8  action,  Hee  Mr.  J.  Q.  Adams* 
instruction  to  Mr.  Erviug,  of  Nov.  28,  1818,  quoted  In  part  at  th 
beginning  of  this  section. 

In  6  Br.  &  For.  State  Papers  (1818-19).  326,  will  be  found  the  com 
si)ondonce  with  Great  Britain  relative  to  the  war  with  the  Seminol 
Indians,  in  which  the  proceedings  against  Arbuthnot  and  Ambriste 
are  reviewed.  The  extracts  include  (inter  alia)  the  instructions  o 
Mr.  Adams,  Sec.  of  State,  to  Mr.  Erving,  Nov.  18  and  Dec.  2,  1815 
General  Jackson's  letter  to  the  governor  of  Pensacola,  together  wit 
full  notes  of  the  trial  of  Arbuthnot  and  Ambrister,  letters  fn^ 
Arbuthnot,  and  subsequent  correspondence  with  General  Jackson  ai 
General  Gaines. 

10.  Question  as  to  Concentration. 

§  1126. 
See  supra,  §  1038. 

"  The  civilized  code  of  war  has  lx»en  disregarded,  no  less  so  by  the 
Spaniards  than  by  the  Cubans.  .  .  .  The  cruel  policy  of  concen- 
tration was  initiated  February  10,  1890.  The  productive  districts 
controlled  by  the  Spanish  armies  were  depopulated.  The  agricul- 
tural inhabitants  were  herded  in  and  about  the  garrison  towns,  their 
lands  laid  waste  and  their  dwellings  destroyed.  This  policy  the  hte 
cabinet  of  Spain  justified  as  a  necessary  measure  of  war  and  as  » 
means  of  cutting  off  supplies  from  the  insurgents.  It  has  utterly 
failed  as  a  war  measure.  It  was  not  civilized  w^arfare.  It  wa^ 
extermination.  Against  this  abuse  of  the  rights  of  war  I  have  fel^ 
constrained  on  repeated  occasions  to  enter  the  firm  and  earnest  pro* 
test  of  this  Government.'' 

Presidont  McKinley,  annual  message,  r>ei\  0,  181)7,  For.  Uel.  1897,  xii. 

'*  Referring  to  the  conversation  whicli  the  Assistant  Secretary 
Mr.  Day,  had  the  lumor  to  have  witli  you  on  the  8th  instant,  it  no^ 
becomes  my  duty,  ol)eying  the  direction  of  the  President,  to  invito 
through  your  rej)resentation  iho  urgent  attention  of  the  Govemme^^ 
of  Spain  to  the  manner  of  conducting  operations  in  the  neighborinl 
Island  of  (^iba. 

'*  By  successive  orders  and  proclamations  of  the  captain-gener* 
of  the  Ishiiul  of  Cuba,  some  of  which  have  l)een  promulgated  whiJ^ 
others  are  known  cmly  by  their  effects,  a  policy  of  devastation  aa^ 
interference  with  the  most  elementary  rights  of  human  existence  h*- 
been  established  in  that  territory  tending  to  inflict  suffering  on  innc? 
cent  noncombatants,  to  <h*stroy  the  value  of  legitimate  investments 
and  to  extinguish  the  natural  resources  of  the  country  in  the  apparent 
hope  of  crippling  the  insurgents  and  restoring  Spanisli  nile  in  th< 
island. 
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•*  No  incident  has  so  deeply  affected  the  sensibilities  of  the  Amer- 
ican ixKiple  or  so  painfully  impressed  their  (lovernment  as  the  pnK*- 
lainations  of  (leneral  Weyler,  ordering  the  burning  or  unroofing  of 
dwellings,  tht^  destruction  of  growing  crops,  the  sus|)ension  of  tillage, 
the  devastation  of  fields,  and  the  removal  of  the  rural  population 
from  their  homes  to  suffer  privation  and  disease  in  the  overcrowded 
anil  ill-supplied  garrison  towns.    The  latter  aspect  of  this  campaign 
of  ilevastation  has  especially  attracted  the>  attention  of  this  Govern- 
ment, inasmuch  as  several  hundreds  of  American  citizens  among  the 
thousands  of  concentrados  of  the  central  and  eastern  provinces  of 
Cuba  were  ascertained  to  l>e  destitute  of  the  necessaries  of  life  to  a 
degn^e  demanding   immediate   relief   through   the   agencies   of  the 
United  States,  to  save  them  from  death  by  sheer  starvation  and  from 
the  ravagi's  of  pestilence. 

**  From  all  iMirts  of  the  productive  zones  of  the  island,  where  the 
<^tfrprise  and  capital  of  Americans  have  established  mills  and  farms, 
forked  in  large  part  by  citizens  of  the  United  States,  comes  the  same 
J^ory  of  interference  with  the  operations  of  tillage  and  manufacture, 
i^  to  the  systematic  enforcement  of  a  policy  aptly  described  in 
OcQeral  Weyler's  bando  of  May  27  last  as  '  the  concentration  of  the 
inhabitants  of  the  rural  country  and  the  destruction  of  resources  in 
•'1  places  where  the  instructions  given  are  not  carried  into  effect." 
Meanwhile  the  burden  of  contribution  remains,  an*ears  of  taxation 
"^w^SKarily  keep  i>ace  with  the  deprivation  of  the  means  of  paying 
^ps,  to  say  nothing  of  the  destruction  of  the  ordinary  means  of 
"^elihood,  and  the  relief  held  out  bv  another  bando  of  the  same  date 
J'^ilhisory,  for  the  n^umpticm  of  industrial  pursuits  in  limited  areas 
i^inade  conditional  upon  the  payment  of  all  ari-eai-s  of  taxation  and 
*n^  niaintenance  of  a  protecting  garrison.  Such  rvVwi  can  not  obvi- 
^y  reach  the  nmnerous  class  of  concentrados,  the  women  and  chil- 
*>^n  deport e<I  from  their  ruined  homes  and  desolated  farms  to  the 
IB^nison  towns.  For  the  larger  industrial  ventures,  capital  may 
find  its  reme<ly,  sooner  or  later,  at  the  bar  of  internati<mal  justice*, 
'*^  for  the  labor  dependent  upon  the  slow  i*ehabilitati(m  of  capital 
"^^'^ »p|)ears  to  he  intendeil  only  the  doom  of  privation  and  distress. 
** Against  these  phases  of  the  conflict,  against  this  delilK»nite  infli(w 
tKm  of  suffering  on  innocent  noncombatants,  against  su<*h  resort  to 
^'^riunentalities  condemne<l  bv  the  vow  of  humane  civilization, 
•pinst  the  cruel  employment  of  fiix*  and  famine  to  accomplish  by 
'"wiTttin  indirection  what  the  military'  ann  seems  powerless  to 
directly  accomplish,  the  President  is  consti^aineil  to  protest,  in  the 
name  of  the  American  people  and  in  the  name  of  ('onnnon  humanity. 
Hie  inclusion  of  a  thousand  or  more  of  our  own  citizens  among  the 
vktims  of  thiH  policy,  the  wanton  destruction  of  the  legitimate  inve*<t- 
flwots  of  Americans  to  the  amount  of  millions  of  dollars,  and  the 
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stoppage  of  avenues  of  normal  trade — all  these  give  the  President  t! 
right  of  specific  remonstrance:  but  in  the  just  fulfillment  of  his  dui 
he  can  not  limit  himself  to  thes(»  formal  grounds  of  complaint.  I 
is  l)ound  by  the  higher  obligations  of  his  r(^i)i'esentative  office  to  pr 
test  against  the  uncivilized  and  inhumane  conduct  of  the  campaif 
in  the  island  of  Cuba.  lie  conceives  that  he  has  a  right  to  demar 
that  a  war,  conducted  almost  within  sight  of  our  shores  and  grie' 
ously  affecting  American  citizens  and  their  interests  throughout  t\ 
length  and  breadth  of  the  land,  shall  at  least  be  conducted  accordii 
to  the  military  codes  of  civilization. 

"  It  is  the  President's  hope  that  this  earnest  representation  will 
•  received  in  the  same  kindly  spirit  in  which  it  is  intended.  X" 
history  of  the  recent  thirteen  yeai's  of  warfare  in  Cuba,  divid 
l)etween  two  protracted  periods  of  strife,  has  shown  the  desire  of  t 
Unit<?d  States  that  the  contest  l)e  conducted  and  ended  in  ways  aliJ 
honorable  to  l)oth  pai'ties  and  promising  a  stable  settlement.  If  tl 
friendly  attitude  of  this  (lovernment  is  to  bear  fruit  it  can  only  I 
when  supplemented  by  Spain's  owm  conduct  of  the  war  in  a  manne 
responsive  to  the  pi-ecept«  of  ordinary  humanity  and  calculated  t 
invite  as  w-ell  the  exj>ectant  forlx»arance  of  this  Government  a.s  th< 
confidence  of  the  Cuban  people  in  the  l)eneficence  of  Spanish  control. 

Mr.  Sherman,  Sec.  of  State,  to  Mr.  Diipuy  de  liftnie,  Spanish  mln.,  Jo** 
26,  1807.  For.  Rel.  1807.  507. 

In  another  note  to  Mr.  Diipuy  de  I/>nie,  of  Aug.  24,  1897,  Mr.  ShennaJ 
statcKl  that  the  mortality  among  tho  "  <»onoentrated  "  citiasens  of  tl* 
United  States  wlio  wore  ret-oiving  rollef  in  Sagna  la  Grande  Bt» 
Santa  (Mara  amounttnl  in  two  montlis  to  the  normal  rate  for  a  whol 
year.     (For  Rel.  1897,  508.) 

In  yet  another  note  of  Nov.  0,  1807,  Mr.  Sherman,  after  representio 
that  a  conservative  estimate  plaetHi  the  numt>er  of  deaths  In  tli 
provinc-e  of  Matanzas,  ontside  the  city  of  that  name,  at  more  tb«' 
22.000  since  the  reconcimtration  began,  said:  "The  local  author^ 
tios  are  represente<l  to  l>e  powerless  to  vo\>e  with  the  situation.  Tb 
citios  and  towns  are  virtually  bankrupt,  and  can  give  no  appw^ 
able  relief  to  the  starving  thousands  forced  upon  them.  These  fa^ 
but  substantiate  the  representations  which  reach  this  Goveminc*' 
fn»m  other  quarters  of  the  island.  They  abundantly  Justify  tft 
earnest  representatic^ns  which  this  (lovernment  has  felt  constrain'' 
to  make  in  the  connnon  cause  (►f  humanity  and  Justice.  It  i«  ^ 
merely  sentimental  or  interested  consideration  which  moves  tl* 
(lOvernment  to  raise  its  voice  in  earnest  remonstrance  against  * 
harsh  and  so  futile  a  policy  as  this,  which,  to  the  Inevitable  barf 
shiim  and  wch>s  of  war,  superadds  extermination  by  starvation.  Tb 
situation  bears  no  analogy  to  the  case  heretofore  suggested  by  y* 
of  the  sufferings  caused  in  a  besieged  town.  These  Innocent  agri 
culturlsts,  their  wives  and  children,  have  l)een  herded  by  the  act  c 
the  military  commanders  within  towns  unbesleged  and  wholly  witirf 
Spanish  control,  without  provision  for  their  wants  and  without  ai 
apparent  effort  to  alleviate  the  inevital)le  consequences  of  destltvtlQ 
lack  of  shelter,  and  disease.**     (For.  Rel.  1897,  OOD.) 
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(r.  EhipiQr  de  I^me,  In  a  note  of  Nov.  10,  1897,  Rtated  that  Gonornl  Blanco, 
who  had  KU<Mt*t*iUMl  (Icnoral  \V«\vlor  ns  jroytTnor-gcnoral  of  Cnha. 
had  adopted  nieasnreH  f«»r  th<»  organization  of  extensive  zones  of 
mltivation.  for  furnishinK  f^xMl  and  work,  and  for  tlie  formation  of 
pruviiH'hil  pniteotive  Iwanls,  while  a  d(Mr<H»  had  Imhmi  proniulpite<l 
wbieh  iiot  only  |ierniitt(Hi  aj^rienltural  o|M'r2itions,  but  eouns<»UHl  them 
and  oflTered  eivil  and  military  protection  tlierein,  thus  chaii^cln^  tla* 
polhy  of  General  Weyler.     (For.  Uel.  1807,  510.) 

.n  armngpuient  wan  snlifeiiuently  made  under  which  charital»le  contri- 
butiona  fn>ni  the  TnittMl  Statt»H  for  the  relief  of  the  r(Kn)n<*entra<los 
were  admitted  Into  Cuba  fnn?  of  duty.     (For.  Rel.  1897,  511-514.) 

VII.  PRISOSEKH  OF  WAR. 
1.  Who  Abk,  an»  Who  Abe  Not. 

§1127. 

A  prisoner  of  war  is  a  public  enemy  armed  or  attached  to  the 

army  for  active  aid,  who  has  fallen  into  the  hands  of  the  cap- 
her  fighting  or  wounded,  on  the  liehl  or  in  the  hospital,  by  in- 
al  surnuider  or  by  capitulation. 

soldiers,  of  whatever  si)ecies  of  arms;  all  men  who  Ix^long  to 
ing  en  masse  of  the  hostiK»  country:  all  those  who  are  attached 
tmiy  for  its  efficiency  and  promote  directly  the  object  of  the 
xcept  such  as  are  hereinafter  provided  for;  all  disabled  men  or 
>  on  the  field  or  elsewhere,  if  ca])tured;  all  enemies  who  have 
n  away  their  arms  and  ask  for  (juarter,  are  j)ris()ners  of  war, 
«  such  exposed  to  the  inconveniences  as  well  as  entitled  to  the 
"p^  of  a  prisoner  of  war. 

.  Moreover,  citizens  who  ac'company  an  army  for  whatev(»r  pur- 
iiich  as  sutlers,  editors,  or  n»p<)rtei*s  of  journals,  or  contractors, 
iired,  may  Im»  nuule  pris<mers  of  war,  and  Ih»  detained  as  such, 
le  monarch  and  mendx^rs  of  the  hostile  reigning  family,  male  or 
',  the  chief,  and  chief  officers  of  the  hostile  government,  its 
latic  agents^  and  all  i>erscms  who  are  of  particular  and  singular 
J  benefit  to  the  hostile  army  or  its  govt'rnment,  are,  if  captured 
igerent  ground,  and  if  unprovided  with  a  safe-conduct  granted 
raptiir's  government,  prisoners  of  war. 

If  the  |)eople  of  that  portion  of  an  invaded  country  which  is 
I  occupied  by  the  enemy,  or  of  the  whole  country,  at  the  ap- 

of  a  hostile  armv,  rise*,  umler  a  dulv  authoriz^nl  lew,  <'n  masse 
4.  the  invader,  they  art*  now  treateil  as  public  enemies,  and,  if 
»h1,  art*  priscmers  of  war. 

The  enemj'*s  chaplains,  officers  of  the  medical  staff,  apothe- 
bospital  nurses,  and  servants,  if  they  fall  into  the  hands  of  the 
aui  Army,  are  not  prisoners  of  war,  unless  the  commander  has 
I  to  retain  them.    In  this  latter  case,  or  if,  at  their  own  desire, 

H.  Doc  551— vol  7 15 
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they  are  allowed  to  remain  with  their  captured  companions,  they  are 
treated  as  prisoners  of  war,  and  may  be  exchanged  if  the  commander 
sees  fit." 

Instructions  for  tbc  Government  of  Armies  of  the  United  States  in  the 
Field,  General  Orders.  No.  100.  April  24,  18G3,  War  of  the  Rebellion, 
Official  Records,  series  S,  III.  154. 

"Article  XIII.  Individuals  who  follow  an  army  without  directly 
belonging  to  it,  such  as  newspaper  correspondents  and  reporters,  sut.- 
lers,  contractors,  who  fall  into  the  enemy's  hands,  and  whom  the  latte^r 
think  fit  to  detain,  have  a  right  to  be  treated  as  prisoners  of  war,  ptx>- 
vided  they  can  produce  a  certificate  from  the  military  authorities   of 
the  army  they  were  accompanying." 

Convention  resi)ecting  the  Laws  and  Customs  of  War  on  T^and,  The  Hafcu<% 
July  20,  1890,  32  Stat  11.  1814. 

In  May,  1898,  two  American  newspaper  men  named  Thrall  and 
Jones,  one  a  correspondent  and  the  other  an  artist,  were  arrested  in 
Havana  on  a  charge  of  being  spies.     The  Secretary  of  the  Navy' sent 
a  dispatch  boat  to  Havana  under  flag  of  truce  to  propose  the  exchange 
of  Spanish  officers  for  the  men. 

Mr.  Adee,  Second  Assist  Sec.  of  State,  to  Sir  Julian  Pauncefote,  Britl*^ 
ambass.  (unofficial).  May  15,  1898,  MS.  Notes  to  British  Leg.  XXI V- 
189. 

"  99.  A  messenger  candying  written  dispatches  or  verbal  messages 
from  one  portion  of  the  army  or  from  a  besieged  place  to  anoth^ 
portion  of  the  same  army,  or  its  government,  if  armed,  and  in  tb^ 
uniform  of  his  army,  and  if  captured  while  doing  so  in  the  territory 
occupied  by  the  enemy,  is  treated  by  the  captor  as  a  prisoner  of  wa^- 
If  not  in  uniform  nor  a  soldier,  the  circumstances  connected  with  h^^ 
capture  must  determine  the  disposition  that  shall  be  made  of  him. 

"•  1(K).  A  messenger  or  agent  who  attempts  to  steal  through  tb* 
territory  occupied  by  the  enemy  to  further  in  any  manner  the  it^" 
terests  of  the  enemy,  if  captured,  is  not  entitled  to  the  privileges  O'* 
the  prisoner  of  war,  and  may  be  dealt  with  according  to  the  circuit' 
stances  of  tlie  case." 

Instructions  for  tlie  Government  of  Armies  of  the  United  States  in  tlJ* 
Field,  General  Orders.  No.  UK).  April  24,  18G3,  War  of  the  Rebelllc^ 
Official  Records,  series  3.  III.  158. 

A  subject  of  a  foreign  power,  acting  under  a  conunission  from  tb^ 

hostile  government,  should  be  ti*eated  as  an  eneaxjt 
ar  pr  Boners.     ^^^  confined  as  a  prisoner  of  war. 

Lee,  At  Gen.,  1798.  1  Op.  84. 
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rho  Government  of  the  United  States  having  acknowledged  the  in- 
)endence  of  Texas,  and  Texas  being  at  war  with  Mexico,  if  a  citizen 
the  United  States  captured  when  with  a  Texas  army  by  Mexican 
Tes  should  be  treated  in  Mexico  as  a  rebel  and  not  as  a  prisoner  of 
r,  on  the  ground  that  Mexico  had  not  acknowledged  Texas  as  a 
lligerent,  "^  after  his  release  has  been  demanded  by  this  Govem- 
»nt,  consequences  of  the  most  serious  character  would  certainly 

Mr.  Webnter.  8ec.  of  State,  to  Mr.  Thompeon,  Apr.  5,  1842.  6  Webster's 
Works,  427,  435,  in  relation  to  the  Santa  F6  expedition. 

For  ncknowledgmeDt  of  lllicrutlon  of  such  ]>rl8ouer8,  see  same  to  same, 
Sept.  r>,  1W2. 

See  supra,  |  481. 

'By  the  law  and  practice  of  civilized  nations,  enemies'  subjects 
:en  in  arms  may  l)e  made  prisoners  of  war;  l>ut  every  person  found 
the  train  of  an  army  is  not  to  Ik*  considered  as  therefore  a  bellig- 
•nt  or  an  enemy.  In  all  wars,  and  in  all  countries,  multitude's  of 
psons  follow  the  march  of  armies,  for  the  purpose  of  traffi(^  or 
Mil  motives  of  curiosity,  or  the  influence  of  other  causes,  who  neither 
pert  to  Ik?,  nor  reasonably  can  be,  considered  iK^lligerents.    Whoever, 

the  Te.xan  expedition  to  Santa  Fe,  was  conmiissioned  or  enrolled 
•f  the  military  service  of  Texas,  or,  being  armed,  was  in  the  pay  of 
*t  Government,  and  engaged  in  an  ex|wditi(m  hostile  to  Mexico, 
*y  Ijo  considered  as  her  enemy,  and  might  lawfully,  therefore,  be 
Ptained  as  prisoner  of  war.  This  is  not  to  1k»  doubted;  and,  by  the 
^^ml  practice  of  nuKlern  nations,  it  is  true  that  the  fact  of  having 
»*n  found  in  arms  with  others  admitted  to  1k»  anned  for  lK»llig(*rent 
wrposes  raises  a  presumption  of  hostile  character.  In  many  cases, 
'id  especially  in  regard  to  EuroiH»an  wars  in  nuMlern  times,  it  might 
^  ^lifficult  to  repel  the  force  of  this  presumption.  It  is  still,  how- 
ler, but  a  presumption;  lK.»caus(»  !:  is  nevertheless  true  that  a  man 
^y  h*  found  in  arms  with  no  hostile  intentions.  He  mav  have 
=^inie<l  nnns  for  other  purpose's,  and  nuiy  assert  a  pacific  character, 
[*<n  whieh  the  fact  of  his  Ix^ing  mort*  or  less  anned  would  1k>  en- 
"^l.v  consistent.  In  former  and  less  civilized  ages,  cas4^  of  this  sort 
xistwl  without  numlx^r  in  Euro|x»an  so<*iety.  When  the  jn^acc  of 
"'Dinuniities  was  less  firmly  established  by  efficient  laws,  and  when, 
™^fore,  men  often  traveled  armed  for  their  own  d<'fenct',  or  when 
^^lividuals,  iK^ing  armed  according  to  the  fashion  of  the  age.  yet 
f^en  journeyed  under  the  protei'tion  of  military  escorts  or  Inxlies  of 
Wicrs.  the  possession  of  arms  was  lio  evidence  of  hostile  character, 
rninistances  of  the  times  sufficieiitly  explaining  such  apjHMirancvs 
rusistently  with  pacific  intentions.     And  circumstances  of  the  coun- 

niay  repel  the  pn\suin|)tion  of  hostility,  as  well  as  circumstanco  of 
f  times,  or  the  manners  of  a  ]>articular  age.     .     .    . 


218  WAR.  [§1128. 

'*  Tlierc  would  be  no  moaning  in  that  well-settled  principle  of  the 
law  of  nations  which  exempts  men  of  letters  and  other  classes  of  non- 
combatants  from  the  liability  of  being  made  prisoners  of  war,  if  it 
were  an  answer  to  every  claim  for  such  exemption  to  say  that  the  per- 
eon  making  it  was  united  with  a  military  force,  or  journeying  under 
its  protection.  As  to  the  assertion  that  it  is  against  the  law  of  Mexico 
for  foreigners  to  pass  into  it  across  the  line  of  Texas,  it  is  with  no 
little  surprise  that  the  Mexican  secretary  of  state  is  found  to  assign 
this  reason  for  making  Mr.  Kendall  a  prisoner." 

Mr.  Webster,  Sec.  «if  State,  to  Mr.  Thompson.  Apr.  5,  1»42,  6  Wetoter'a 
Works,  127,  4.'V2. 

"  54.  A  hostage  is  a  j)erson  accej)ted  as  a  pledge  for  the  fulfillment 
of  an  agntoment  c(mcluded  l)etw(H?n  belligerents  during  the  war,  or 
in  consecjuence  of  a  war.     Hostages  are  rare  in  the  present  age. 

*'  55.  If  a  hostage  is  accepted,  he  is  treated  like  a  prisoner  of  war, 
according  to  rank  and  condition,  as  circumstances  may  admit." 

Instructions  for  the  Goveriuuent  of  Annuls  of  the  ITnltcd  StateH  in  the 
Field,  General  Orders,  No.  100.  Apr.  24,  18G3,  War  of  the  Rebellion. 
Official  Records,  series  :?.  III.  154. 

2.  Treatment. 

§  1128. 

"  Prisoners  of  war  are  to  be  considered  as  unfortunate  and  not  »s 
criminal,  and  are  to  Ih»  treated  accordingly,  although  the  question  o* 
detention  or  liberation  is  one  affecting  the  interest  of  the  captor  alon^? 
and  therefore  one  with  which  no  other  government  ought  to  interfere 
in  any  way;  vet  the  right  to  detain  by  no  means  im])lies  the  rigb* 
lo  dispose  of  the  j)risoners  at  the  pleasure  of  the  captor.  That  righ* 
involves  certain  (hities,  among  them  that  of  providing  the  prisoners 
with  the  necessaries  of  life  and  abstaining  fnmi  the  infliction  of  a^? 
punishment  upon  them  which  thev  may  not  have  merited  by  an  offett^ 
against  the  laws  of  the  country  since  they  were  taken." 

Mr.  Wel)ster.  Se<\  of  State,  to  Mr.  Kills,  Feb.  2i».  1842,  MS.  Inst  UeS^ 
XV.  151. 

"  The  law  of  war  forbids  the  wounding,  killing,  impressment  int^ 
the  troops  of  the  country,  or  the  enslaving  or  otherwise  maltreating 
of  prho/irrs  of  W(i)\  unless  they  have  been  guilty  of  some  gra^ 
crime:  and  from  the  obligation  of  this  law  no  civilized  state  can  (Us- 
charge^  itself." 

Mr.  Websler,  Soc.  nf  State,  to  Mr.  'I'lioinpson,  iiiiii.  to  Mexico,  Apr.  5, 
1842.  Webster's  Works.  VI.  427,  4:i7. 
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**<)ii  the  announcement  of  the  ratification  of  the  treaty  of  (ilient 

lere  was  naturally  some  disonler  amon^  the  American  prisonei's  of 

far  i*(mfined  at  Dartmoor,  near  Plymouth,  who  were  not  as  yet  i-e- 

etsetl.     On  April  (>,  1815,  there  was  some  slight  disturbance,  and 

ndications  of  an  attempt,  at  least  of  one  or  two,  to  l>reak  loose.    The 

tptain  on  guard  directed  the  alarm  bell  to  l)e  sounded,  which  caused 

I  nish  of  prisoners,  most  of  whom  had  no  part  whatever  in  the  dis- 

>rder,  to  the  place  of  alarm.     He  then  ordered  the  prisoners  to  their 

rank  and  directed  a  squad  of  soldiers  to  charge  them.    The  crowd 

>f  prisoners  was  great;  they  would  not,  and  indeed,  in  the  crush  of 

he  narn)w   passage   in   which   they   wer(%  could   not,   immediately 

Hreat:  and  it  was  said  by  some  of  the  witnesses  that  stones  were 

hrown  fnmi  among  them  at  the  soldiers,  though  this  last  fact  was 

negatived  by  a  great  pn»|>onderance  of  testimony.     An  order  to  fire 

ras  given,  though  by  whom  it  was  not  clearly  shown,  and  this  firing, 

»•»  a  |MTfectIy  defenseless  crowd,  was  continued  until  seven  |>ers<ms 

*<?re  killiHl,  thirtv   dangerouslv   and   thirtv   sliijhtlv   wounded.     A 

'*Himiission  consi.sting  of  Mr.  F.  S.  LarjxMit,  representing  the  British 

^loveninient,  and  Mr.  Charles  King,  de])uted  by  the  American  mission 

'n  Ijondoii,  having  visited  the  scene  of  action  and  examined  into  the 

f»i*ts,  n*|>orte<l  that  'this  firing  (at  the  outst^t)   was  justifiable  in  a 

niilitary  |K>int  of  view,'  but   that  '  it   is  very  <liflicult  to  find  any 

just ifi(*at ion  for  the  further  renewal  and  continuance  of  the  firing,' 

^Wch  is  attributeil  to  Mhe  state  of  individual  irritaticm  and  exas- 

Pt*r«ti<m  on  the  part  of  the  soldiers  who  followed  the  prisoners  into 

^»»*ir  yards.     I^ord  C^istlereagh,  on  receiving  this  report,  express<Ml, 

«m  May  ±i,  1815,  the  'disapprobation'  of  the  Prince  Regent  at  the 

''•luluot  of  the  troops,  and  his  desire  '  to  make  a  <'ompensati<m  to  the 

*»Jows  and   families  of  the  sufferers.     Mr.   MonrcH*.   Secretarv   of 

^•te.  on  U*ing  informed  of  this  action,  s<»nt,  on  December  11,  1815, 

^^  Mr.  Baker.  British  charge  <ratraires  at   A\'ashington,  a  note  in 

*"i<1i  lie  sai«l:  •It   is  painful  to  touch  on  this  unfortunate  event, 

^i  the  deej)  distress  it  has  caused  to  tlie  whole  American  ixM)ple. 

**"*' ivpugnance  is  increased  by  the  consideration  that  our  (lovern- 

^*»ts,  though  |M»netrated  with  regret,  tlo  not  agre<»  in  s<»ntiment  re- 

^P*^ling  the  (*<uiduct  of  the  parties  engaged  in  it.     Whilst  the  Presi- 

^m\{  (k>(*|iiHHi  aci*epting  the  j>rovision   cont(»niplate<l   by   Ills   H<»yal 

'ujrhiu»ss  the  Prince  Kegi»nt,  he  nevertheless  d(K»s  full  justice  to  th*' 

'•Nives  which  dictatetl  it.'  " 

Wluirtun.  Int.  I^vv  Ulm^U  «  'MHt\  III.  :in.  citiiijj  4  Am.  St;it»»  TaiHTx, 
For.  Uel.  *2  et  m**|. 

".>».  A  prisoner  of  war  is  subject  to  no  j>uni>liment  for  l)eing  a  pub- 
lic enemy,  nor  is  any  n*venge  wn*aked  upon  liiin  In*  tlu'  intentional 
/ifli'-ting  of  any  suffering,  or  disgra<*e,  l>y  <  riit'l  ini|)riM)nment,  want 
f  food,  by  mutilation,  death,  or  any  other  barbarit\." 
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''50.  A  prisonor  of  war  remains  answerable  for  his  crimes  com- 
mitted against  the  captor's  army  or  people,  committed  before  he  was 
captured,  and  for  which  he  has  not  been  punished  by  his  own  authori- 
ties. 

"All  prisoners  of  war  are  liable  to  the  infliction  of  retaliatory  meas- 
ures." 

"G7.  The  law  of  nations  allows  every  sovereign  government  to 
make  war  upon  another  sovereign  state,  and,  therefore,  admits  of  no 
rules  or  laws  different  from  those  of  regular  warfare,  regarding  the 
treatment  of  prisoners  of  war,  although  they  may  belong  to  the  army 
of  a  government  which  the  captor  may  consider  as  a  wanton  axid 
unjust  assailant." 

"  72.  Money  and  other  valuables  on  the  person  of  a  prisoner,  such 
as  watches  or  jewelry,  as  well  as  extra  clothing,  are  regarded  by  the 
American  Army  as  the  private  property  of  the  prisoner,  and  the  ap- 
propriation of  such  valuables  or  money  is  considered  dishonorable, 
and  is  prohibited. 

"  Nevertheless,  if  large  sums  are  found  upon  the  persons  of  prison- 
ers, or  in  their  posst^ssion,  they  shall  be  taken  from  them,  and  the  sur- 
plus, after  providing  for  their  own  support,  appropriated  for  the  use 
of  the  Army,  under  the  direction  of  the  commander,  unless  otherwise 
ordered  by  the  Government.  Xor  can  prisoners  claim,  as  private 
property,  large  sums  found  and  captured  in  their  train,  although  thcj 
have  been  placed  in  the  private  luggage  of  the  j)risoners. 

'"78.  All  officei*s,  when  cai)tured,  must  surrender  their  side  arms  t* 
the  captor.  They  may  be  restored  to  the  prisoner  in  marked  cas^=S 
by  the  commander,  to  signalize  admiration  of  his  distinguished  bra*^* 
ery,  or  api)robation  of  his  humane  treatment  of  prisoners  before  b^-* 
capture.  The  captured  officer  to  whom  they  may  be  restored  can  nO^ 
wear  them  during  captivity. 

''  74.  A  j)ris()ner  of  war,  l)eing  a  public  enemy,  is  the  prisoner  €y* 
the  (lovernment  and  not  of  the  captor.  No  ransom  can  be  paid  by  ^ 
pris(mer  of  war  to  his  individual  captor,  or  to  any  officer  in  command* 
The  (lOvernment  alone  releases  captives,  according  to  rules  prescribe^ 
bv  itself. 

"  75.  Prisoners  of  war  are  subject  to  confinement  or  imprisonment 
such  as  may  be  deemed  necessary  on  account  of  safety,  but  they  are  to 
l)e  subjected  to  no  otlier  intentional  suffering  or  indignity.  The  con- 
finement and  mode  of  treating  a  prisoner  may  l)e  varied  during  his 
captivity  according  to  the  demands  of  safety. 

''  7r).  Prisoners  of  war  shall  be  fed  upon  ])lain  and  wholesome  food, 
whenever  practicable,  and  treated  with  humanity. 

'•  They  may  1h»  reijuinMl  to  work  for  the  In^nefit  of  the  captor's  gov- 
ernment, according  to  their  rank  and  condition. 
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"  77.  A  prisoner  of  war  who  escapes  may  be  shot,  or  otherwise 
illed«  in  his  flight;  but  neither  death  nor  any  other  punishment  shall 
B  inflicted  upon  him  simply  for  his  attempt  to  escape,  which  the  law 
f  war  does  not  consider  a  crime.  Stricter  means  of  security  shall 
je  used  after  an  unsuccessful  attempt  at  escape. 

**  If,  however,  a  conspiracy  is  discovered,  the  purpose  of  which  is 
I  iinite<l  or  general  escape,  the  conspirators  may  be  rigorously  pun- 
shed,  even  with  death;  and  capital  punishment  may  also  be  inflicted 
i|x>n  prisoners  of  war  discovered  to  have  plotted  rebellion  against 
lie  authorities  of  the  captors,  whether  in  union  with  fellow-prisoners 
►r  other  ix»rson.s. 

'*78.  If  prisoners  of  war,  having  given  no  pledge  nor  made  any 
roniisc  on  their  honor,  forcibly  or  otherwist^  escajw,  and  are  cap- 
irwl  again  in  battle  after  having  rejoined  their  own  army,  they 
ull  not  b(»  punished  for  their  escape,  but  shall  Ix'  treated  as  simple 
risoners  of  war,  although  they  will  be  subjected  to  stricter  confine- 
ent. 

**  7l».  Every  captured  wounded  enemy  shall  lx»  medically  treated, 
^cording  to  the  ability  of  the  medical  staff. 

^  80.  Honorable  men,  when  captured,  will  abstain  from  giving  to 
>e  enemy  information  concerning  their  own  army,  and  the  modern 
^w  of  war  permits  no  longer  the  use  of  any  violence  agsiinst  prisoners 
^  order  to  extort  the  desiretl  infonnation,  or  to  punish  them  for 
*viiijf  pvcn  false  information." 

Iii(*tn]<-tioiiR  fi»r  the  (»oveminoiit  of  AriiiioH  of  tlio  I'liltiMl  Statw  in  tlie 
Field.  (;eiierHl  Ordore.  No.  MHK  April  124,  18<>:i.  War  of  the  Iloliellloii, 
Official  Ileconls.  series  3,  III.  154. 

**  PrisiMiers  of  war  are  in  the  power  of  the  hostile  (lovernment,  but 
^  in  that  of  the  individuals  or  corps  who  C4ij)tured  them. 

**  They  must  \)e  hunuinely  treated. 

'^All  their  |>ers(mal  U'longings,  excvpt  arms,  horst»s,  and  military 
i*P^rs  n^niain  thcur  proixTty. 

"^Articxe  V.  Prisoners  of  war  may  In?  interned  in  a  town,  fortrt»ss, 
^nip,  or  any  other  locality,  and  ImhiiuI  not  to  go  lK\von(l  a»rtain  fixed 

"OJits;  but  thev  can  onlv  be  confined  as  an  indisjKMisable  measure  of 

afetv.'^ 

(*oiiventloii  resiie<.*tlii|c  the  f^iwHaml  Customs  of  War  on  I^iiid.  The  IIa);no. 
July  'il*.  ItftllK  Chap.  II..  on  Trisoiiors  of  War,  Art.  IV..  :V2  Stat.  II. 
1812. 

"ARTICLE  VI.  The  State  may  utilize  the  lal>or  of  prisoners  of  war 
iccording  to  their  rank  and  aptitude.  Their  ta<ks  shall  n(»t  U» 
xccsssive,  and  shall  have  nothing  to  do  with  the  militarv  ojHTutions. 

-  Pri.Kiners  may  be  authorized  to  work  for  the  Public  Service,  for 
persons,  or  on  their  own  account. 
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''  AVork  done  for  the  Slate  sliall  1h»  paid  for  according  to  the  tariffs 
in  force  for  soldiers  of  the  national  army  employed  on  similar  tasks. 

''  AVlien  the  work  is  for  other  branches  of  the  Public  Service  or  for 
private  persons,  the  conditions  shall  be  settled  in  agreement  with  the 
military  authorities. 

"The  wages  of  the  jirisoners  shall  go  towards  impro^nng  their 
position,  and  the  balance  shall  Ik*  paid  them  at  the  time  of  their 
relcjisis  after  deducting  the  cost  of  their  maintenance. 

''Aktu'le  VII.  The  (iovernment  into  whose  hands  prisoners  of  war 
have  fallen  is  lK)und  to  maintain  them. 

"  Failing  a  sj)ecial  agreement  lK»tween  the  lx»lligerents,  prisoners 
of  war  shall  l)e  treated  as  regards  food,  (juartei's,  and  clothing,  on 
the  same  footing  as  the  troops  of  the  Government  which  has  cap- 
tured them. 

''Article  VIII.  Prisoners  of  war  shall  Iw  subject  to  the  laws,  regu- 
lations, and  onlers  in  force  in  the  army  of  the  State  into  whose  hands 
thev  have  fallen. 

"Any  act  of  insubordination  warrants  the  adoption,  as  regards 
them,  of  such  measures  of  severitv  as  mav  l>e  necessarv. 

"  Escaj)ed  prisoners,  recai)tured  bi^.fore  they  have  succeeilecl  i^ 
rejoining  their  army,  or  lK»fore  quitting  the  territory  occupied  by  tb< 
army  that  captured  them,  are  liable  to  disciplinary  punishment. 

''  Prisoners  who,  after  succeeding  in  escaping  are  again  tak^^ 
prisoners,  are  not  liable  to  any  j)unishment  for  the  previous  fight. 

''Article  IX.  P^very  j^risoner  of  war,  if  questioned,  is  bound  ^^ 
declan*  his  true  name  and  rank,  and  if  he  disn»gards  this  rule,  he  ^^ 
liable  to  a  curtailment  of  the  advantages  accorded  to  the  prisoned 
of  war  of  his  class." 

"Article  XIV.  A  Bureau  for  information  relative  to  prioners  *'^ 
war  is  instituted,  on  the  conunencement  of  hostilities,  in  each  of  tl^^ 
l)elligerent  States,  and,  when  necessarv,  in  the  neutral  countries  c^** 
whose  territory  belhgiMvnls  have  been  received.  This  Bureau  *^ 
intended  to  answer  all  inquiries  about  prisoners  of  war,  and  is  fii^' 
nished  bv  the  various  services  concerned  with  all  the  necessarv  inf(»^' 
mation  to  enable  it  to  k(»e])  an  individual  return  for  each  prisoner  ^'^ 
war.  It  is  kept  informed  of  interments  and  changes,  as  well  as  <>^ 
udmissions  into  hospital  and  deaths. 

""  It  is  also  the  diitv  of  th(»  Information  Bureau  to  ivceive  an<l  colle<^^ 
all  objects  of  j)ersonal  us(\  valuables,  lettei-s,  &c.,  found  on  the  battle 
fi(»l(ls  or  h^ft  i)V  prison(M's  who  have  die<l  in  hospital  or  ambulance) 
and  to  ti'ansniit  them  to  those  inten»ste<l. 

"Article  XV.  Keliff  Societies  for  ])risoners  of  war,  which  are 
regularly  constituted  in  acconlancc*  with  the  law  of  tlie  country  with 
the  object  of  serving  :is  the  intennediary  for  charity,  shall  receive 
from  the  belligerents  for  themselves  and  their  duly  accredited  agents 
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y  facility,  within  the  bounds  of  military  requirements  and  Admin- 
■tive  Regulations,  for  the  effective  accomplishment  of  their  hu- 
le  task.  Delegates  of  these  Societies  may  be  admitted  to  the  places 
ntemient  for  the  distribution  of  relief,  as  also  to  the  halting  places 
repatriated  prisoners,  if  furnislied  with  a  {>ersonal  pei*mit  by  the 
itary  authorities,  and  on  giving  an  engagement  m  writing  to  com- 
with  all  their  Regulations  for  order  and  police. 
•Vimrijs  XVI.  The  Information  Bureau  shall  have  the  privilege 
fn*e  postage.  Letters,  money  orders,  and  valuables,  as  well  as 
tal  parcels  destined  for  the  prisoners  of  ivar  or  dispatched  by 
m,  shall  be  free  of  all  postal  duties  both  in  the  countries  of  origin 
1  destination,  as  well  as  in  those  they  pass  through.  .  .  . 
'Article  XVII.  Officers  taken  prisoners  may  receive,  if  necessary, 
I  full  pay  allowed  them  in  this  position  by  their  country's  regula- 
riH,  the  amount  to  be  repaid  by  their  (lovernment. 
'Article  XVIII.  Prisoners  of  war  sliall  enjoy  every  latitude  in 
exercise  of  their  religion,  including  attendance  at  their  own 
irch  services,  provide<i  only  they  comply  with  the  regulations  for 
er  and  [X)lice  issued  by  the  military  authorities. 
AancLK  XIX.  The  wills  of  prisoners  of  war  are  received  or 
wn  up  on  the  same  conditions  as  for  soldiers  of  the  National  Army. 
The  same  rules  shall  be  observed  regarding  death  certificates,  as 
I  as  for  the  burial  of  prisoners  of  war,  due  regard  being  paid  to 
r  grade  and  rank.'' 

Conveotion  retH^ectiiiK  the  I^owb  and  CuHtoius  of  War  on  Land,  The  Hague, 
July  20,  181)9.  :V2  8tat.  II.  1812,  18ir>. 

Ciifts  and  relief  in  kind  for  prisoners  of  war  sliall  be  admitted 
<»f  ull  dutie.s  of  entry  and  others,  as  well  as  of  payments  for  ciir- 
^  bv  the  Go%'ernment  railways."" 

Convention   reniieotin};  tlio   I^iwh  and  CuMtums  of  \yar  on   Land,  The 
Hague,  July  2SK  18J«>.  Annex.  Art.  Xyi.  32  Stat  IL  181(5. 

"^  response  to  an  inquiry  prompted  by  the  United  States,  the  Brit- 
consul  at  Santiago  telegraphed  tluit  he  had  s(hmi  Constructor 
***on  and  the  s(»yen  seamen  of  the  Mrnhnar  in  barracks  near  the 
^n.  They  were  supplie<l  with  as  go<Ml  fcHKl  as  the  gi»neral  scarcity 
'TiiittwI.  Lieutenant  Hobson  expivssiMl  satisfaction  at  everything, 
<1  he  was  well  lodged.  The  hnlging  provided  for  the  s<»amen  was 
<  sn  ptkmI.  In  case  of  an  attack  l)y  land  it  was  (piite  possible  that 
t  prisoners  would  Ix?  exposed,  as  would  bo  everybody  else. 

For.  IleL  18Q8.  081. 

iToTember  lU  1809,  the  British  ambassador  at  Washington  was  ad- 
id  that  the  state  secretan*  of  the  Transvaal  had  notified  the  United 
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States  consul  at  Pretoria,  who  was  exercising  good  offices  in  behalf  of 
British  subjects,  that  all  requests  for  the  payment  of  money  to  Brit- 
ish prisoners  and  all  inquiries  concerning  them  must  in  future  come 
through  military  channels  at  the  front,  and  that  he  would  not 
further  recognize  the  United  States  consul  "  in  any  British  official 
capacity/' 

The  British  Government  desired  it  to  be  pointed  out  to  the  Trans- 
vaal Government  that,  in  declining  the  good  offices  of  the  consul  in 
behalf  of  British  prisoners,  they  were  "  departing  from  the  usual 
practice;  "  that  during  the  Crimean  war  moneys  for  British  prisoners 
in  Russia  and  for  Russian  prisoners  in  England  were  distributed 
through  the  Danish  representatives  in  St.  Petersburg  and  London; 
that  during  the  Franco-German  war  moneys  were  handed  to  the 
French  prisoners  in  Germany  through  the  British  representative  at 
Berlin,  and  letters  sent  from  them  to  persons  in  France  through  the 
British  foreign  office.  It  was  added  that  reciprocal  privileges  would 
be  allowed  to  Boer  prisoners  in  British  hands. 

The  consul  subsequently  reached  an  understanding,  which  he  set 
f o^^h  in  a  note  to  Mr.  Reitz,  the  state  secretary,  as  follows :  1 

"  1.  The  Government  of  the  South  African  Republic  objects  to 
recognizing  the  United  States  (or  any  other)  consular  officer  as  tb* 
official  representative  of  the  British  Government  during  the  preseO^ 
war. 

"  2.  The  Government  of  the  South  African  Republic  objects  to  ti^* 
transmission  bv  the  United  States  consul  of — 

'"{a)  Official  communications  from  the  British  Government  ar*-** 
addressed  to  the  Government  of  the  South  African  Republic. 

"(?>)  Official  conmiunications  from  the  British  Government  aT*-^ 
addressed  to  British  prisoners  here. 

"(<0   Moneys  or  funds  sent  by  the  British  Government  to  Briti^*^ 
prisoners  here. 

"  On  the  other  hand,  I  imderstand  that  the  Government  of  t 
South  African  Republic  will  have  no  objection  to  the  i^erformaa 
by  the  United  States  consul  at  this  capital  of  the  following  servi< 
on  Iwhalf  of  tlie  British  prisoners  of  war  and  their  friends: 

'"  1.  The  forwarding  of  letters  and  papers  sent  by  friends  or  pel*' 
tives  of  the  prisoners. 

"2.  The  distribution  of  funds  (under  the  supervision  of  the  w^^ 
office  of  the  South  African  Republic)  sent  to  the  British  prisoners  b/ 
their  friends  or  relatives. 

"  Provided  that  these  services  are  reciprocal  and  that  the  Grovem- 
ment  of  the  South  African  Republic  will  have  the  right  to  request  tb« 
similar  services  of  the  United  States  consular  officers  in  the  British 
possessions  and  on  behalf  of  the  Boer  and  Afrikander  prisoners  of 
war  that  are  now  in  the  hands  of  the  British  authorities. 
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**  I  further  understand  that  the  Government  of  the  South  African 
Republic  reserves  to  itself  the  right  to  revoke  any  or  all  of  the  privi- 
5ges  to  receive  letters,  money,  and  parcels  now  enjoyed  by  the  British 
prisoners  of  war  in  this  Republic,  and  that  the  fact  that  Boer  or 
Lfrikander  prisoners  of  war  in  the  hands  of  the  British  authorities 
re  not  receiving  kind  and  humane  treatment,  or  are  denied  privileges 
imilar  to  the  privileges  now  allow^ed  to  British  prisoners  of  war  in 
he  South  African  Republic,  will,  if  proven  to  your  satisfaction,  be 
leemed  sufficient  cause  and  reason  for  such  action  on  the  part  of  your 
lonorable  (lovernment" 

Mr.  Reitz  replied  that  this  stated  with  perfect  correctness  "  the 
ittitude  in  accordance  with  which  this  Government  has  acted  and  will 
rontinue  to  act'' 

It  was  sulisequently  stated  that  British  prisoners  were  allowed  to 
receive  parnels  of  tobacco  and  other  things,  including  newspapers,  if 
*nt  by  their  friends,  through  the  consulate. 

The  Britisli  (lovernment,  in  expressing  its  thanks  for  the  success 
■"hich  had  attended  the  efforts  of  the  consul  in  In^half  of  the  British 
risoners,  stati>d,  as  regards  the  treatment  of  Boer  prisoners  by 
Htish  authorities,  *'that  telegrams,  l)o<>ks,  clothing,  and  luxuries 
1*  freely  transmitted  to  them  after  inspwtion:  that  small  amounts 
f  tnoney  are  given  to  them  direct,  while  largi>r  amounts  are  handed 

tlie  commandant  to  issue  in  small  sums,  and  that  clothing  is  issued 

the  public  exi)ense  to  prisoners  who  are  in  great  need  of  it." 

For.  Rel.  1900.  619,  tt21-«22,  022.  (52,3. 

^^ith  reference  to  a  report  that  a  numlxT  of  prisonei's  captured  by 

he^  British  troops  in  South  Africa  had  lx*en  (leiM)rte(l  to  Ceylon,  and 

hat  among  them  wer(»  twenty-two  men  claiiiiiiig  Ainorican  ritizen- 

i**p.  the  Department  of  State  instructed  the  American  ambassador  in 

l^ndon  to  ask  an  early  inquiry  into  the  trutli  of  the  statement,  and 

»iU  :  **  If  it  lx»  c»onfirmed,  the  Government  of  the  Tnited  States  could 

nol  view  without  concern  the  risk  of  life  an<l  health  involved  in  S4»nd- 

^^  any  unacvlimated  American  citizens,  taken  under  the  circum- 

'^^^ees  describeil,  to  so  notoriously  insalubrious  a  place  as  the  island 

o»  Ceylon.     The  principles  of  public  law  which  exclude  all  rigor  or 

w^'erity  in  the  treatment  of  prisoners  of  war  l)ey(md  what  may  be 

•^^Iful  to  their  safety,  imply  their  uon-subjection  to  avoidable  dan- 

Pf  from  any  cause.     These  admitted  principles  have  found  conven- 

lionil  expression  in  treaties,  as  in  article  'J4  of  the  treaties  of  17J<5 

ind  1799  between  the  United  States  and  Prussia,  and  the  enlightened 

pnctire  therein  specifieil  to  Ih»  followed  with  n»spect  to  the  custody 

o/pritiouers  of  war  is  believed  to  rei)ix»sent  the  general  view  of  mo<l- 
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m  nations,  as  it  certainly  does  the  sentiment  of  humanity  and  the 

aw  of  nature  on  which  it  claims  to  rest. 

"  If  it  prove  that  citizens  of  the  United  States,  captured  while 
temporarily  serving  in  the  armies  of  the  South  African  Republic  and 
the  Orange  Free  State,  have  in  fact  been  transported  to  distant  and 
noxious  places,  you  will  represent  the  exi>ectation  of  this  Government 
that  they  be  at  once  removed  to  some  more  healthful  station,  if 
indeed  the  situation  at  this  time  shall  not  permit  their  dischar|;e, 
freely  or  on  parole.  The  numl)er  of  these  Americans  who  have  takeo 
temporary  service  under  another  flag  is  represented  to  be  small." 

Mr.  I  lay.  Sec*,  of  State,  to  Mr.  Choato,  ambaKK.  to  London,  No.  468,  Octo- 
l)er  U;,  IJKX),  MS.  Inst  Great  Britain,  XXXIII.  477. 

After  the  outbreak  of  war  l)etween  Kussia  and  Japan,  the  Russian 
Government,  through  the  French  minister  at  Tokio,  requested  the 
Japanese  (iovernment  to  furnish  regularly  a  lis*t  of  the  Russian  pris- 
oners of  war  who  might  fall  into  the  hands  of  the  Japanese  anny> 
and,  in  case  of  the  death  of  such  prisoners,  to  inform  the  French 
legation  or  consulate's  of  the  fact.     The  Japanese  Government  prom- 
ised to  furnish  the  desired  information  every  ten  days,  so  far  as  prac- 
ticable, provided  tlu;t  the  Russian  Government  would  give  to  the 
United  States  embassy  or  consulates  in  Russia  similar  informatioT^ 
concerning  Japanese   prisoners.     This   arrangement   was  mutually 
agreed  upon. 

For.  Rel.  1904,  710,  719. 

3.  Exchange. 

g   1129. 

It  was  formerly  the  practice  for  the  state  to  leave  to  each  prison* 
at  least  during  the  war,  the  cmv  of  redeeming  himself,  and  the  c« 
tor  had  a  lawful  right  to  demand  a  ransom  for  the  release  of 
prisoners.     The   presinit  usage  of  civilized  nations  is,  however, 
exchange*  prisoners  of  war  or  to  n^leasc*  them  on  their  parole  or  v 
of  honor  not  to  s<Tve  against  th(»  captor  again  for  a  definite  pe 
during  the  war,  or  till  properly  exchanged.     An  agreement  bet 
l:>elligerents  for  the  (exchange    (and    formerly   for  the  ranson 
pris(mers  of  war  is  called  a  cart(»l,  and  a  vessel  commissione 
the  exchange  of  i)ris()ners  of  war  or  to  carry  proposals  fro' 
belligerent  to  the  other  under  a  flag  of  truce  is  sometime,s  a 
cartel  ship. 

IIjilhMk.  Int.  L:nv  (t\(\  ih1.  i.y  Hnkcr).  II.  :Vjr»-.TiO. 

Ak  to  tlie  disability  of  an  nlion  tMiriny  to  siio  on  h  ransom  bUI.  se 

V.S.    FisluM*.   2    I>(>n>:Ias.   WW).     s«m'.    lio\vt»vtM*,    I^wrence's 

(IM^kS),  <>9r):  I  Pistnyo  vt  Dnvonly,  'JSih 
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**  lO-K  Kxcliaiiges  of  prisoners  take  place — minibiT  for  iuiinlM»r-- 
iik  for  rank — wouiiikHl  for  wouiuled — with  added  condition  for 
Ule«l  condition — such,  for  instance,  as  not  to  serve  for  a  certain 
Tio<l. 

-  lOi.  In  exchanging  prisonei's  of  war,  such  nunibi'i's  of  iK?rsons  of 
ferior  rank  may  l)e  substituted  as  an  equivalent  for  one  of  suj)orior 
Ilk  as  may  Ix^  agreed  upon  by  cartel,  which  requires  the  sanction 
f  the  goverinnent,  or  of  the  conunander  of  the  army  in  the  field. 

**  107.  A  prisoner  of  war  is  in  honor  IkhhuI  truly  to  state  to  the 
iptor  his  rank ;  and  he  is  not  to  assume  a  low  er  rank  than  belongs  to 
inu  in  order  to  cause  a  more  advantageous  exchange,  nor  a  higher 
aiik,  for  the  puriHisc^  of  obtaining  better  tn»atment. 

**OifenM»s  to  the  contrary  have  lK>en  justly  punished  by  the  com- 
(unders  of  releaseil  prisoners,  and  may  be  good  cause*  for  refusing 
0  n»lease  such  prisoners. 

**  108.  The  surplus  numlx'r  of  prisoners  of  war  remaining  after  an 
Kchange  has  taken  place  is  sometimes  released  either  for  the  payment 
^  a  stipulate<l  sum  of  mcmey,  or,  in  urgent  cas(»s,  of  provision,  doth- 
1^,  or  other  necessaries. 

**  Such  arrangement,  however,  recjuires  the  sancticm  of  the  liighest 
thoritv. 

101).  Tlie  exchange  of  prisoners  of  war  is  an  act  of  convenience 
tM)tli  U^lligerents.     If  no  giMieral  cartel  has  Ikmmi  concluded,  it  can 
t     Ih?  demande<l  by  either  of  them.     No  l)elligerent   is  obliged  to 
*liangi»  pris<mers  of  war. 
*  -\  nirtel  is  voi<lable  as  soon  as  either  party  has  violated  it. 

110.  No  exchange  of  prisoners  shall  Ih»  made  ex(vpt  after  com- 
•t  *M-aptun»,  and  after  an  accurate  account  of  them,  and  a  list  of  the 
>t  uhmI  oflicers,  has  U^en  taken." 

ItistnK'tioiiM  f<»r  tlM»  <tov<Ti)iiuMit  of  Ariiil«*s  of  tlu»  I'liittMl  Stati»s  in  tlio 
FIpIU.  (;<MK»riil  Onlors,  No.  Um,  Apr.  124.  18iW,  War  of  tlie  UelH»Uloii. 
Olficlrtl  Ko<-4)nlH.  ««»rU»s  ;j.  111.  iriO. 

The  next  act  in  the  war  thrilled  not  alone  the  hearts  of  our 
^ntrynien  but  the  world  by  its  exceptional  heroism.  On  the  night 
^  June  M^  Lieutenant  IIobs4)n,  aided  l)v  si»ven  devoted  volunttH»rs, 
»*^k«l  the  narrow  outlet  from  Snntia<ro  Ilarlnir  by  sinkin^r  the  col- 
^^  Merrtmar  in  the  channel,  under  a  fierce  \\w  from  the  sliore  bat- 
''*>?%  es<ii ping  with  their  lives  as  by  a  miracle,  but  falling  into  the 
ntiuKof  the  Spaniards.  It  is  a  m(»st  gratifying  in<Mdcnt  of  the  war 
Jlut  the  bravery  of  this  little  band  of  licrcH^s  wa^  cordially  appn»- 
«*iite<l  by  the  Spanish  admiral,  wjio  sent  a  flag  of  truce  to  notify 
.Admiral  Sampson  of  their  safety  and  to  compliment  them  on  their 
iiriiig  act.    They  wen*  subsiMjuently  exchan^Ml  July  7th." 

Prmldent  MrKliilo^-.  annual  nn'ssn;:*'.  IHh*.  ."».  1S!>S.  For.  \UA.  ISJiS,  Ux. 
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4.  Parole. 

§  1130. 

"110.  Prisoners    of    war    may    be    released    from    captivity    by^ 

exchange,  and,  under  certain  circumstances,  also  b^^ 

The  Parole.  i 

parole. 

"  120.  The  term  parole  designate^s  the  pledge  of  individual  goc^^ 
faith  and  honor  to  do,  or  to  omit  doing,  certain  acts  after  he  wb-^o 
gives  his  parole  shall  have  been  dismissed,  wholly  or  partially,  fn^-^n 
the  power  of  the  captor. 

"  121.  The  pledge  of  the  parole  is  always  an  individual,  but  nofc:^  « 
private  act. 

"  122.  The  parole  applies  chiefly  to  prisoners  of  war  whom  the  cc^p- 
tor  allows  to  return  to  their  country,  or  to  live  in  greater  freecLom 
within  the  captor's  country  or  territory,  on  conditions  stated  in  tJie 
parole. 

"  128.  Release  of  prisoners  of  war  by  exchange  is  the  general  rule; 
release  by  parole  is  the  exception. 

''  124.  Breaking  the  parole  is  punished  with  death  when  the  person 
l)reaking  the  parole  is  captured  again. 

"Acinirate  lists,  therefore,  of  the  paroled  persons  must  be  kept  bj 
the  belligerents. 

"  125.  Wlien  paroles  are  given  and  received  there  must  be  ^-^ 
exchange  of  two  written  documents,  in  which  the  name  and  rank  ^' 
the  paroled  in(livi(hials  are  accurately  and  truthfully  stated. 

"'  12().  Commissioned  officers  only  are  allowed  to  give  their  parole 
and  they  can  give  it  only  with  the  permission  of  their  superior,  ^^ 
long  as  a  superior  in  rank  is  within  reach. 

"  127.  No  non-commissioned  officer  or  private  can  give  his  paro*® 
except  through  an  officer.     Individual  paroles  not  given  through  *»-  *^ 
officer  are  not  only  void,  but  subject  the  individuals  giving  them  '^^ 
the  punishment  of  death  as  destu-ters.    The  only  admissible  exceptic^^ 
is  where  individuals,  properly  sc»parated  from  their  commands,  h**^*, 
sulfered  long  confinement  without  the  possibility  of  being  parol^*^^ 
ihrough  an  officer. 

"  128.  No  paroling  on  the  battlefield;  no  paroling  of  entire  bodi^^ 
of  troops  after  a  battle;  and  no  dismissal  of  large  numbers  of  prisof^' 
ers,  with  a  general  declaration  that  they  are  paroled,  is  i>ermitted,  (^^ 
of  anv  value. 

''  129.  In  capitulations  for  the  surrender  of  strong  places  or  forti' 
lied  camps  the  commanding  officer,  in  cases  of  urgent  necessity,  maV 
agree  that  the  troops  under  his  command  shall  not  fight  again  during 
the  war  unless  exchanged. 

"  130.  The  usual  pledge  given  in  the  parole  is  not  to  serve  during 
the  existing  war  unless  exchanged. 
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**  This  pledge  refers  only  to  the  active  service  in  the  field  against 
e  paroling  belligerent  or  his  allies  actively  engaged  in  the  same  war. 
Iiese  cases  of  breaking  the  parole  are  patent  acts,  and  can  be  visited 
ith  the  punishment  of  death;  but  the  pledge  does  not  refer  to  inter- 
il  service,  such  as  recruiting  or  drilling  the  recruits,  fortifying 
laces  not  besieged,  quelling  civil  commotions,  fighting  against  bel- 
gerents  unconnected  with  the  paroling  belligerents,  or  .to  civil  or 
iplomatic  service  for  which  the  paroled  officer  may  l)e  employed. 
**  lf31.  If  the  government  does  not  approve  of  the  parole,  the 
«roled  officer  must  return  into  captivity,  and  should  the  enemy 
?fu.se  to  receive  him  he  is  free  of  his  parole. 

-  132.  A  belligerent  government  may  declare,  by  a  general  order, 
hether  it  will  allow  paroling  and  on  what  conditions  it  will  allow 

Sucli  order  is  communicated  to  the  enemv. 
*•  133.  Xo  prisoner  of  war  can  be  forcexl  by  the  hostile  government 
parole  himself,  and  no  government  is  obliged  to  parole  prisoners  of 
ir  or  to  parole  all  captured  officers,  if  it  paroles  any.  As  the  pledg- 
er of  tiie  parole  is  an  individual  act,  so  is  paroling,  on  the  other 
iid,  an  act  of  choice  on  the  part  of  the  belligi»rent. 
'*  134.  The  commander  of  an  occupying  army  may  require  of  the 
ril  offi(^rs  of  the  enemy,  and  of  its  citizi'ins,  any  pledge  he  may  con- 
ler  necessary  for  the  safety  or  security  of  his  army,  and  ui>on  their 
iltirc  to  give  it  he  may  arrest,  confine,  or  detain  them." 

InntruotloDM  for  tlie  Government  of  ArinioH  of  tlie  UnittHl  StnU»«  in  the 
Field,  (Jeneral  OnlerH.  X<».  loo,  April  24,  IWW.  War  of  the  Ueliellion. 
Official  Uec-ord«.  wries  3,  III.  UjO. 

**Aim<i,E  X.  Prisoners  of  war  nuiy  Ih»  set  at  liU^rty  on  parole  if 
lw»  laws  of  their  countrv  authorize  it,  and,  in  such  a  casi»,  tlu»v  are 
•<>un<l,  on  their  j)ersonal  honour,  s<-rnpulonsIy  to  fulfill,  lK)th  as 
^W^Ms  their  own  (loverninent  and  the  (ioverniuent  bv  whom  thev 
"^ere  made  prisoners,  the  engagi»ments  they  have  contracted. 

**  In  Mifh  ca.ses,  their  own  (lovernment  shall  not   require  of  nor 

'*^pt  from  them  any  service  incompatible  with  the  parole  given. 

ArricLE  XI.  A  prisoner  of  war  can  not  l)e  forced  to  accept  his 

liberty  on  pan)le;    similarly  the  hostile  (lOvernment  is  not  obliginl 

tot,ssent  to  the  pristmer's  nnjuest  to  Ik»  s«»t  at  lilnTty  on  parole. 

**Aimn<.E  XII.  Any  prisoner  (»f  war,  who  is  liln^rated  on  p'lrole 
•'*<!  recaptunnl,  l)earing  arms  against  the  (lovernment  to  wh<»in  he 
"•J  I)le(lge<l  his  honor,  or  against  the  allies  of  that  (loverninent, 
wfeits  his  right  to  Ik*  tn*ated  as  a  prisoner  of  war,  and  can  Ik* 
brought  l)efon»   the  courts.'' 

(uDventlon  reH|ie(*tin^  the  Iawvh  ami  Customs  of  War  on  l^aml.  The  !1a^iit% 
July  2S>.  \»lih  .'{2  Stat.  II.  1814. 
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"  In  pursuance  of  the  suggestion  made  by  General  lise,  the  Depart- 
ment asked  for  the  i&suance  of  instructions  that  you  be  released 
from  imprisonment  on  the  condition  that  you  would  I'^ave  the  Island 
of  Cuba  and  not  return  until  the  present  war  is  terminated.  Upon 
your  signing  an  agreement  to  that  effect  you  were  released.  The 
Department  regards  the  condition  of  your  release  as  a  binding  parole 
engagement  between  yourself  and  the  Government  of  Spain  for  the 
infringement  of  which  you  would  alone  be  responsible." 

Mr.  Sherman,  See.  of  State,  to  Mr.  Sangully,  Feb.  1.  18»8,  225  MS.  Dom. 
Let  123,  enelosiug  copy  of  S.  Doe.  101,  54  Ck)Dg.  2  sess. 

5.  Uepatbiation. 

§  1131. 

"After  the  conclusion  of  jx^ace,  the  repatriation  of  prisoners  of  war 
shall  take  place  as  speedily  as  possible.'' 

Artiele  XX..  Convention  resiK^-tinj:  the  LawH  and  CuHtonis  of  War  on 
Land,  The  Hague,  July  U9,  18tK».  :V2  Stat.  U.  1817. 

The  United  States  having  agreed  imder  the  capitulation  of  Santi- 
ago de  Cuba  to  return  the  Spanish  troops  to  Spain,  an  understanding 
was  sought  through  the  British  ambassador  at  Madrid  with  the  Span- 
ish Government  that  the  transports  would  be  considered  as  neutral- 
ized, both  on  the  inward  and  on  the  outward  voyage,  no  belligerent 
act  to  be  committed  by  or  upon  th(»m ;  and  that  they  would  not  l)e 
subjected  to  port  charges,  unless  pilotage,  as  to  which  an  express 
understanding  was  desired. 

Innnediately   aft(»rwards  an   offer   for  the  transportation   of  the 
Spanish   prisoners  was  received   from   the   Spanish  Trans- Atlantic 
Line.     The  United  States  agin^ed  to  give  to  the  ships  of  that  line 
having  only  such  armament  as  merchant  ships  usually  carry,  safe  con- 
duct on  the  inward  and  the  outward  voyage,  provided  that  they  com- 
mitted no  unneutral  act.     But,  whatever  the  nationality  of  the  ships, 
the  United  States  pn)])()sed  tliat  Spain  should  provide  medical  and 
surgical  attendance  for  prisoners  on  tlie  transports;   that  the  United 
States  should  furnish  medical  sup])lies  and  rations;   but  that  Spain 
should  designate  one  ofticer  for  each  ship  as  conunissary  to  see  thit 
the  rations  were  sufficient,  and  that  Spanish  officers  should  assume 
the  police  regulation  of  the  ships. 

The  Spanisli  (iovernment  agreed  to  these  terms,  including  the 
exemption  of  the  transports  from  port  dues,  ex(H»pt  pilotage.  It  was 
also  agi'eed  that  if  AuK^rican  or  neutral  sliips  were  employed,  * 
quarantine  station,  in  nx^"^  of  rontagion,  sliould  l)e  establisheil  on 
shoiv,  so  that  the  shii)s  could  depart  promptly. 
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A  formal  understanding  with  the  Spanish  Government  was  subse- 
cfuently  rendered  unnecessary  by  the  contract  entered  into  with  the 
Spanish  Trans-Atlantic  Company,  under  which  the  company  agreed 
to  take  the  officers  and  men  from  Santiago  de  Cuba  to  Spain  for  a  cer- 
tain sum  for  each  individual,  covering  transportation,  subsistence,  and 
delivery  <m  shore.  The  United  States,  on  the  other  hand,  gave  to 
the  Hhij>s  while  sailing  under  the  contract  to  Santiago  de  Cuba  and 
thence  to  Spain  safe  conduct  against  the  acts  of  persons  under  the 
jurisdiction  of  the  United  States. 

For.  Rel.  ia»,  990.  992. 

As  to  the  repatriation  of  prlsoiiorH  undpr  tlie  treaty  of  peace  l)etween  the 
United  Statefi  and  Spain  of  I>co.  10.  1896,  hoc  suiira,  S  887. 

6.  Spies,  Wab-Tbaitorh,  War-Uebei^. 

§  1132. 

**  8ft.  A  spy  is  a  person  who  secretly,  in  disguise  or  under  false 
pretense,  seeks  information  with  the  intention  of  communicating  it 
to  the  enemv. 

•^  The  spy  is  punishable  with  death  by  hanging  by  the  neck,  whether 
or  not  he  succeed  in  obtaining  the  information  or  in  conveying  it  to 
the  enemy.-' 

I nstmctiona  for  the  Government  of  Armies  of  the  Unite<l  States  in  the 
Field.  Genera]  Orders,  No.  100.  April  24.  18<J3,  War  of  tlie  Uelwliion, 
Official  Records,  series  3,  III.  1.% 

^  80.  If  a  citizen  of  the  United  States  obtains  information  in  a 
leiritiniate  manner,  and  betrays  it  to  the  enemy,  lx»  he  a  military  or 
civil  officer,  or  a  private  citizen,  he  shall  suffer  death. 

**  SK).  A  traitor  under  the  law  of  war,  or  a  war-traitor,  is  a  jHjrson 
ill  a  place  or  district  under  martial  law  who,  unauthorized  by  the 
militar}*  commander,  gives  information  of  any  kind  to  the  enemy,  or 
\)olds  intercourse  with  him. 

'^Ol.  The  war-traitor  is  alwavs  severelv  punished.     If  his  offense 

.  *    I 

wmsLsts  in  betraying  to  the  enemy  anything  concerning  the  condition, 
safety,  operations,  or  plans  of  the  troops  holding  or  occupying  the 
pltce  or  <listrict,  his  punishment  is  death. 

'*'>'2.  If  the  citizen  or  subject  of  a  country  or  plac*e  invaded  or  con- 
quered gives  information  to  his  own  government,  from  which  he  is 
f^pamted  by  the  hostile  army,  or  to  the  army  of  his  government,  he 
^*  Wir-traitor,  and  death  is  the  [)enahy  of  liis  offens<\ 

1**5*S.  All  unauthorized  or  MH-ret  comninnication   with  the  enemy 
''^  efinsidenHl  treasonable  by  the  law  of  war. 
**  Foreign  n»sidents  in  an  invadcil  or  (M-rnpied  trnitorv  or  fon»igii 
^^tors  in  tlie  same  can  claim  no  immunity  from  this  law.     They 
H.  Doc.  561— vol  7 16 
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may  communicate  with  foreign  parts  or  with  the  inhabitants  of  the 
hostile  country,  so  far  as  the  military  authority  permits,  but  no  fur- 
ther. Instant  expulsion  from  the  occupied  territory  would  be  the 
very  least  punishment  for  the  infraction  of  this  rule." 

Instructions  for  the  Government  of  Armies  of  the  United  States  in  the 
Field,  General  Orders,  No.  100,  April  24,  1863,  id.  158. 

"  93.  All  armies  in  the  field  stand  in  need  of  guides,  and  impress 
them  if  they  can  not  obtain  them  otherwise. 

"  94.  No  person  having  been  forced  by  the  enemy  to  serve  as  guide 
is  punishable  for  having  done  so. 

"  95.  If  a  citizen  of  a  hostile  and  invaded  district  voluntarily 
serves  as  a  guide  to  the  enemy,  or  offers  to  do  so,  he  is  deemed  a  war- 
traitor,  and  shall  suffer  death. 

"  9().  A -citizen  serving  voluntarily  as  a  guide  against  his  own  coun- 
try commits  treason,  and  will  be  dealt  with  according  to  the  law  of  his 
country. 

"  97.  Guides,  when  it  is  clearly  proved  that  they  have  misled  inten- 
tionally, may  be  put  to  death." 

Instructions  for  tlie  Government  of  Armies  of  the  United  States  In  the 
Field,  General  Orders,  No.  100,  April  24,  18«3,  id.  158. 

"  102.  The  law  of  war,  like  the  criminal  law  regarding  other- 
offenses,  makes  no  difference  on  account  of  the  difference  of  sexe&^ 
concerning  tlie  spy,  the  war-traitor,  or  the  war-rel)el. 

"  103.  Spies,  war-traitors,  and  war-rel)<»ls  are  not  exchanged  accori^— 
ing  to  the  common  law  of  war.     The  exchange  of  such  persons  wool 
require  a  s])ecial  cartel,  authorized  by  the  government,  or,  at  a 
distance  from  it,  bv  the  chief  commander  of  the  armv  in  the  field. 

"  104.  A  successful  spy  or  war-traitor,  safely  returned  to  his  ow 
army,  and  afterwards  captured  as  an  enemy,  is  not  subject  to  puni 
ment  for  his  acts  as  a  spy  or  war-traitor,  but  he  may  be  held  in 
custody  as  a  person  individually  dangerous." 

Instructions  for  the  Government  of  Armies  of  the  Uniteil  States  in 
Field,  (ieneral  Orders.  No.  100,  April  24.  18C»3,  id.  \r^{^ 

"Article  88  of  the  United  States  '  Instructions  for  the  Governme^* 
of  Armies  in  the  Field,'  pronnilgated  April  24,  1803,    .     .     .    reads* 
'  88.  A  spy  is  a  person  who  secretly,  in  disguise  or  under  false  pi*' 
tens(»,  seeks  information  with  the  intention  of  communicating  it  toth^ 
enemy.     The  spy  is  punishable  with  death  l)y  hanging  by  the  ucd^y 
whether  or  not  he  succeed  in  obtaining  the  information  or  in  convej* 
ing  it  to  the  enemy.'    Bhintschli,  while  embodying  this  rule  in  hb  ten* 
tative  code,  comments  [Droit  Int.  Codifie,  sec.  0'28]  on  it  thus:  'Tto 
penalty  should  not,  however,  be  applied  except  in  the  more  dangeroofl 
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casps;  it  would  in  most  cases  be  out  of  all  proportion  with  the  crime. 
The  usage  has  become  less  barbarous,  and  it  suffices  the  more  fre- 
quently to  condemn  them  [spies]  to  close  confinement  or  other  analo- 
gous penalties.'  He  further  says,  speaking  of  the  German  military 
regulations  of  1870,  and  apparently  on  the  authority  of  Rolin  Jae- 
quemyns:  'The  menace  of  death  is  often  not  avoidable,  but  should 
not  however  be  applied  except  in  cases  where  the  culpability  is 
really  grave.'  From  these  citations  it  may  be  inferred  Bluntsclili 
holds  that  the  severity  of  the  punishment  in  each  particular  case 
shouhl  depend  upon  the  resultant  danger,  a  test  which  a  military 
tribunal  may  naturally  be  presumed  to  apply  to  the  facts  upon  which 
it  reaches  a  decision.     It  does  not  app>ear  practicable  to  draw  a  line 

Wtween  the  more  dangerous  and  less  dangerous  cases,  and  our  own 

Regulations  of  1863  do  not  attempt  it." 

Mr.  (■rGHbain,  Hev,  of  State,  to  Mr.  I)enby,  mln.  to  China,  No.  1033,  March 
21,  1806,  MS.  Inst  China,  V.  162. 

"Artici-b  XXIX.  An  individual  can  only  be  considered  a  spy  if, 
•cting  clandestinely,  or  on  false  pretences,  he  obtains,  or  seeks  to 
^ain  information  in  the  zone  of  operations  of  a  belligerent,  with 
^fle  intention  of  communicating  it  to  the  hostile  party. 

'*  Thus,  soldiers  not  in  disguise  who  have  penetrated  into  the  zone 
.  operations  of  a  hostile  army  to  obtain  information  are  not  con- 
M(Jen»<I  «»pies.  Similarly,  the  following  are  not  considered  spies: 
*^*<Jiers  or  civillians,  carrying  out  their  mission  ojxHily,  charged 
^*^H  the  delivery  of  despatches  destined  either  for  their  own  army  or 
lor  that  of  the  enemy.  To  this  class  Mong  likewise  individuals  sent 
^^  t^loons  to  deliver  despatches,  and  generally  to  maintain  com- 
"*'*^ication  between  the  various  parts  of  an  army  or  a  territory'. 

*"*"  Articijs  XXX.  A  spy  taken  in  the  act  can  not  Ije  punished  with- 
^"^   previous  trial. 

^Arnnj2  XXXI.  A  spy  who,  after  rejoining  the  army  to  which 
"^^  Ijelonps,  is  subsequently  captured  by  the  enemy,  is  troateil  as  a 
P^*5oner  of  war,  and  incurs  no  responsibility  for  his  previous  acts  of 
•^f^ionage."* 

Conrention   refipeotlnf?  the  I^wh   and   Customs  of  War  on   Land,   Tlie 
Hainie,  Jnly  21).  1800.  32  Stat.  II.  1818.  181  J). 

^^  April  15,  1904j  Count  Cassini,  Russian  ambassador  at  Wash- 
^'^on,  stated,  bv  instruction  of  his  Government,  that  *'  in  case  neu- 
^1^1  vessels  having  on  board  corn»s|K)ndents  who  may  communicate 
^•f  news  to  the  enemy  by  means  of  improved  apparatus  not  yet  pro- 
^^  for  by  existing  conventions,  should  l)e  arrested  off  the  coast  of 
■^Wtntung  or  within  the  zone  of  o|)erations  of  the  Russian  rt<»t>t.  sucli 
c^vrespondents  shall  be  regarded  as  spies  and  the  vessels  provided 
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with  wireless  telegraph  apparatus  shall  l)c  seized  as  lawful  prize.-' 
Mr.  Hay,  Secretary  of  State,  in  taking  note  of  this  declaration  said 
that  the  United  States  did  not  waive  any  right  which  it  might  have  in 
international  law  in  the  casc^  of  any  American  citizen  who  might  Ix; 
arrested  or  of  any  American  vessel  that  might  be  seized. 

For.  Rel.  1904,  729. 

The  British  Governiueiit  made  a  similar  reservation.     (For.  Uel.  19(>t. 
a32,  333.) 

"A  spy  is  a  person  sent  by  one  belligerent  to  gain  secret  informa- 
tion of  the  forces  and  defenses  of  the  other,  to  be  used  for  hostile  pur- 
poses.    According  to  practice,  he  may  use  dect»ption  under  the  penalty 
of  l>eing  lawfully  hanged  if  detected.     To  give  this  odious  name  and 
character  to  a  confidential  agent  of  a  neutral  powder,  bearing  the  com- 
mission of  his  country,  and  sent  for  a  purpose  fully  warranted  by  the 
law  of  nations,  is  not  only  to  abuse  language  but  also  to  confound 
all  just  ideas,  and  to  announce  the  wildast  and  most  extravagant 
notions,  such  as  certainly  were  not  to  have  been  expected  in  a  grave 
diplomatic  paper;  and  the  President  directs  the  undersigned  to  say 
to  Mr.  Hulsemann  that  the  American  (xovernment  would  regard  suctv 
an  imputation  upon  it  by  the  cabinet  of  Austria,  as  that  it  employee^ 
spies,  and  that  in  a  quarrel  none  of  its  own,  as  distinctly  offensive, 
if  it  did  not  presume,  as  it  is  willing  to  presume,  that  the  wor<i 
used  in  the  original  German  was  not  of  equivalent  meaning  witla 
'  spy  '  in  the  English  language,  or  that  in  some  other  way  the  employ- 
ment of  such   an   opprobrious   term   may   be   explained.     Had  tt»^ 
Imperial  Government  of  Austria  subjected  Mr.  Mann  to  the  trea*-' 
ment  of  a  spy  it  would  have  placed  itself  without  the  pale  of  civ** 
lized  nations,  and  the  cabinet  of  Vienna  may  be  assured  that  if    ^* 
had  carried,  or  attempted  to  carry,  any  such  lawless  purpose  int^^ 
effect  in  the  case  of  an  authorized  agent  of  this  Government,  tl** 
spirit  of  the  people  of  this  country  would  have  demanded  immedia*-^ 
hostilities  to  be  waged  by  the  utmost  exertion  of  the  power  of  tl*^ 
Republic,  military  and  naval." 


Mr.  Wo!)st«»r,  Soi-.  of  Stato.  t(»  Mr,  Ilnlsomaiin,  Dec.  21,  185a     MS. 

CJernijui  States,  VI.  2<>r).     S(h?  fiirtlier  as  to  Mr.  Maiiu's  case,  sup' 

§  72. 
As  to  Aiulros  casts  siv  3  Pliill.  Int.  Law  (3<1  eil.).  K*. 

7.  Dkskkters. 

§   1133. 

"48.  Deserters  from  the  American  Army,  having  entered  the  sel^' 
ice  of  the  enemy,  sutt'er  death  if  they  fall  again  into  the  hands  o* 
the  United  States,  whether  by  capture  or  being  delivered  up  to  th^ 
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American  Army;  and  if  a  deserter  from  the  enemy,  having  taken 
service  in  the  Army  of  the  United  States,  is  captured  by  the  enemy, 
an<l  punished  by  them  with  death  or  otherwise,  it  is  not  a  breach 
against  the  law  and  usages  of  war,  requiring  redress  or  retaliation. 

luMtmctlons  for  ttie  Govcrutuent  of  Ariuies  or  the  United  States  iu  the 
Field.  General  Orden*.  No.  1(»0,  April  24,  18(53,  War  of  the  Rebellion. 
Official  Records,  eer\c»  3,  vol.  III.  154. 

VIII.  TREATMENT  OF  THE  WOUNDED. 

§  1134. 

**ArnrLE  I.  Ambulances  and  military  hospitals  shall  l)e  acknowl- 
edged to  l)e  neuter,  and,  as  such,  shall  l)e  protected 
mtra  Cobtwi-    ^^^^  respected  by  lK?lligi»rents  so  long  as  any  sick  or 

wounded  mav  l)e  therein. 
**  Such  neutrality  shall  cease  if  the  ambulances  or  hospitals  should 
'^  held  by  a  military  force. 

'^Arr.  II.  Perscms  employed  in  hospitals  and  ambulanct^s,  com- 
prising the  .staff  for  suiH»rintendence,  medical  servicis  adiuinistra- 
''^'i,  transport  of  woundeil,  as  well  as  chaplains,  shall  participate  in 
*"^  lx»nefit  of  neutrality,  whilst  so  employed,  and  so  long  as  there 
'^iTiain  any  wounded  to  bring  in  or  to  succor. 

^^Abt.  III.  The  persons  designated  in  the  preceding  article  may, 
^^^n  after  occupation  by  the  eneuiy,  continue  to  fulfill  their  duties  in 
*"•*  hospital  or  ambuhnure  which  they  s(»rve,  or  uiay  withdraw  in  order 
to  rvj()in  the  crops  to  which  they  Ix^long. 

I'nder  such  circumstana>s,  when  these*  persons  sluill  cease  from 
th(»ij.  functions,  they  shall  Ik?  delivered  i>y  the  occupying  army  to 
^"^   «)utposts  of  the  enemy. 

"Art.  IV.  As  the  equipment  of  military  hospitals  remains  subject 
^  ^e  laws  of  war,  persons  attached  to  such  hospitals  can  not,  in  with- 

^"^vring,  carry  away  any  articles  l)ut  such  as  are  their  private  prop- 
erty. 

**  I'nder  the  same  circumstances  an  aini>uhinro  shall,  on  the  con- 
^'^^'^  n»tain  its  equipment. 

Aht.  V.  Inhabitants  of  the  country  who  nuiy  bring  help  to  the 

I;      ^*HiU(l<»<l  shall  be  respecttnl,  and  shall  remain  fre<».     The  giMHTals  of 

<^      w  K'lligorent  Powers  shall  mak<»  it  their  care  to  inform  the  inhabit - 

I      *tits  of  the  appeal  addn»ss<Hl  to  their  humanity,  an<l  of  the  neutrality 

J     ^hirli  ^iii  \^^  ||,|,  cons4Hjueiu*e  <if  it. 

\        **Any  woundeil  man  entertained  and  tak«»n  care  of  in  a  hou>e  >hall 

I'**  I'onsiden'd  as  a  protection   thereto.     Any    inhabitant    who  shall 
"•v<»  entertained  wounded  men  in  his  house  shall  1h»  exempteil  from 
wqiuriering  of  troops,  as  well  as  from  a  part  of  the  contributions 
I     rf  war  which  may  be  imposed. 
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"Art.  VI.  Wounded  or  sick  soldiers  shall  be  entertained  and  taker^ 
care  of,  to  whatever  nation  they  may  belong. 

"  Commanders-in-chief  shall  have  the  power  to  deliver  immediate! 
to  the  outposts  of  the  enemy  soldiers  who  have  been  wounded  in 
engagement  when  circumstances  permit  this  to  be  done,  and  with 
consent  of  both  parties. 

"  Those  who  are  recognized,  after  their  wounds  are  healed,  as  in. 
papble  of  serving,  shall  be  sent  back  to  their  country. 

"  The  others  may  also  be  sent  back,  on  condition  of  not  again 
ing  arms  during  the  continuance  of  the  war. 

"Evacuations,  together  with  the  persons  under  whose  direct i^ 
they  take  place,  shall  be  protected  by  an  absolute  neutrality. 

"Art.  VII.  A  distinctive  and  uniform  flag  shall  be  adopted  :fc 
hospitals,  ambulances  and  evacuations.  It  must,  on  every  occasi«3ii 
l)e  accompanied  by  the  national  flag.  An  arm-badge  (brassard)  sI:m^ 
also  be  allowed  for  individuals  neutralized,  but  the  delivery  iher^^f 
shall  Ih»  left  to  military  authority. 

"The  flag  and  the  arm -badge  shall  l>ear  a  red  cross  on  a  wl»^^^ 
ground. 

"Art.  VIII.  The  details  of  execution  of  the  pri»sent  convention  st^ 
be  regulated  by  the  commanders-in-chief  of  belligerent  armies,  acco^^' 
ing  to  the  instructions  of  their  respective  governments,  and  in  co^' 
formity  with  the  general  principles  laid  down  in  this  convention. 

Art.  IX.  The  high  contracting  Powers  have  agreed  to  conunu^^*' 
cate  the  present  convention  to  those  Governments  which  have  im^ 
found  it  convenient  to  send  plenipotentiaries  to  the  Intematior^^ 
Conference  at  Geneva,  with  an  invitation  to  accede  thereto.    The  p 
tocol  is  for  that  purpose  left  open." 


Convention  for  tlie  amelioration  of  tlie  c*ondition  of  the  wounded  In 

field,  signed  at  Geneva,  Aug.  22,  1864. 
The  original  signatories  were  Switzerland,   Bnden,   Belgium,  Denma*** 

Spain,  France,  Hesse,  Italy,  Netherlands,  Portugal.  Prussia,  Wflrtc***' 

berg. 
The  adhesion  of  the  United  States  was  proclaimed  by  President  ArttltU'» 

July  26,  1882. 

"Article  XXI.  The  obligations  of  belligerents  with  regard  to  th^ 
sick  and  wounded  are  governed  by  the  Geneva  Convention  of  the  22iki 
August,  1864,  subject  to  anv  mod ificiit ions  which  may  be  introdoceo 
into  it." 

(Convention   respecting  the   Laws  and  Customs  of   War  on   Land.  Tl* 
Hague,  July  29,  181)0.  32  Stat.  II.  1817. 


Thc^  Hague  Conference  adopted  a  resolution  as  follows:  "Thecoft* 
feronce,  taking  into  consideration  the  preliminary  steps  taken  by  the 
Federal  Government  of  Switzerland  for  the  revision  of  the  conven- 
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n  of  Geneva,  expresses  the  wish  that  there  should  be  in  a  short 
le  a  meeting  of  a  sj)ecial  conference  having  for  its  object  the  revi- 
n  of  that  convention/'    This  resolution  was  voted  unanimously. 

For.  Rel.  1890,  513,  520. 

BUI   (8.  2d31)  to  Incorporate  the  American  National  Red  Cross  and  to 

firotect  Its  Insignia.     Report  of  Mr.  Money,  Com.  on  For.  Rel.,  Feb. 

14,  1900,  8.  Rept.  391,  56  Cong,  1  sess. 
ReiN>rt  of  Mr.  Olllett,  Com.  on  For.  Aff.,  March  23,  1900,  H.  Rept  758, 

50  Cong.  1  sess. 

IX.  INTERRVPTIOy  OF  COMMERCIAL  RELATIONS, 
1.  Suspension  of  Intercourse. 

§  1135. 

Lfter  a  declaration  of  war,  all  intercourse,  and  not  merely  trading, 
brbidden ;  and  an  American  citizen  can  not  lawfully  send  a  vessel 
lie  enemy's  country  to  bring  away  his  property. 

Tlie  Rapid  (1814),  8  Craneh,  155. 

n  war,  all  intercourse  between  the  subjects  and  citizens  of  the  bel- 
*reDt  countries  is  illegal,  unless  sanctioned  by  the  authority  of  the 
'«ninient  or  in  the  exercise  of  the  rights  of  humanity. 

The  Jnlla  (1814),  8  Craneh,  181. 

*at  cattle  are  provisions,  or  munitions  of  war,  within  the  meaning 
the  act  of  Congress  of  Jtily  G,  IBJii  (2  Stat.  778),  "to  prohibit 
»wcan  vessels  from  proceeding  to  or  trading  with  the  enemies 
he  United  States,  and  for  other  purposes." 

f'nited  States  r.  Barber  (1815),  9  Craneh.  243. 

'y  section  2  of  the  act  of  July  6, 1812  (2  Stat.  778),  it  was  made  a 
^demeanor  for  anv  citizen  or  inhabitant  of  the  United  States  to 
f^sport  any  "  naval  or  military  stores,  arms  or  the  munitions  of 
f,  or  any  article  of  provision,''  from  the  United  States  to  upper  or 
'^r  Canada,  Xova  Scotia,  or  New  Brunswick.  Held,  "  that  fat 
^le  are  provisions,  or  munitions  of  war,  within  the  true  intent  and 
^ng  of  the  act." 

United  Stateii  r.  Barber  (1815).  9  Craneh.  243. 

Though,  as  was  held  in  Ignited  States  v.  Barber,  fat  cattle  were 
>rovi8ions  or  munitions  of  war ''  under  the  act  of  Julv  6,  1812,  vet 
was  decided  that  the  driving  such  cattle  on  foot  was  not  a  ''  trans- 
rUtioQ  ^  of  them  within  the  meaning  of  the  act 

United  States  v.  Sheldon  (1817),  2  Wheat  119. 
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"  80.  All  intercourse*  l)otwoon  the  territories  occupied  by  belligerent 
iirniies,  whether  by  traffic,  ))y  letter,  by  travel,  or  in  any  other  way, 
ceases.  This  is  the  general  rule,  to  l>e  observed  without  special  proc- 
lamation. 

''  Excei)tions  to  this  rule,  whether  by  safe-conduct  or  permission  to 
trade  on  a  small  or  large  scale,  or  by  exchanging  mails,  or  by  travel 
from  one  territory  into  the  other,  can  take  place  only  according  to 
agreement  approved  by  the  government  or  by  the  highest  military 
authoritv. 

"  Contraventions  of  this  rule  are  highly  punishable. 

"  87.  Ambassadors,  and  all  other  diplomatic  agents  of  neutral 
powers  accredited  to  the  enemy  may  receive  safe-conducts  through 
the  territories  occupied  by  the  belligerents,  unless  there  are  military 
reasons  to  the  contrary,  and  unless  they  may  reach  the  place  of  their 
destination  cxjuveniently  by  another  route.  It  implies  no  interna- 
tional affront  if  the  safe-conduct  is  declined.  Such  passes  are  usually 
given  by  the  supreme  authority  of  the  State,  and  not  by  subordinate 
officers."' 

Instructions  for  the  Government  of  Annies  of  the  United  States  In  tbe 
Field.  General  Orders,  No.  1(K).  April  24,  18(;.%  War  of  tbe  KebellloD. 
Offleial  Ueeords,  series  .3,  III.  157. 

Purchases  by  neutrals,  though  bona  fide  for  value,  from  personssss 
who  had  purchased  in  contravention  of  the  statute  of  July  13,  186L 
and  the  subsequent  proclamation  of  the  President,  making  all  con^. 
mercial  intercourse  between  any  part  of  a  State  where  insurrecti(^  "^^ 
against  the  ITnited  States  existed  and  the  citizens  of  the  rest  of  tb^^ 
Ignited  States  '•  unlawful,*"  were  invalid,  and  the  property  so  pu'ac- 
chased  was  liable  to  capture. 

The  Ouachita  Cotton,  d  Wall.  r»21. 

Commercial  intercourse  l)etween  States  at  war  with  each  other  is  i"«^' 
terdicted.  It  needs  no  spe<'ial  declaration  on  the  part  of  the  so'*^' 
ereign  to  accomplish  this  result,  for  it  follows  from  the  very  natii** 
of  war  that  trading  between  the  In^lligerents  should  cease. 

rnite<l  States  r.  Lane.  8  Wall.  18.^» ;  McKee  r.  Uniteil  States,  Id.  KB. 

Every  kind  of  trading  or  commercial  dealing  or  intercourse,  wheth«*^ 
))y  transmission  of  money  or  of  goods,  or  ordei'S  for  the  deliv^rj'  ^^ 
either  betw(HMi  two  countries  at  war,  directly  or  indirectly,  or  throng 
the  intervention  of  third  persons  or  partnerships,  or  by  contracts  i^ 
any  form  looking  to  or  involving  such  transmission,  is  prohibited. 

Quoted  In  .Montgomery  v.  United  States,  15  Wall.  3d5,  from  KenbaiT  * 
Kelsey.  100  Mass.  501 :  United  States  i\  Lap^ne,  17  Wall.  OOL 
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The  (iovernment  of  the  United  States  has  power  to  permit  limitexl 
i'^^mnien'ial  intercourse  with  an  enemy  in  time  of  war,  and  to  impose 
such  conditions  thereon  as  it  sees  fit;  this  power  is  incident  to  the 
iMiwer  to  declare  war,  and  to  carry  it  on  to  a  successful  termination. 
Ami  it  would  seem  that  the  President  alone,  who  is  constitutionally 
investe<l  with  the  entire  charge  of  hostile  operations,  may  exercise 
this  |K)wer;  but  whether  so  or  not,  there  is  no  doubt  that,  with  the 
^•oncurrent  authority  of  the  Congress,  he  may  exercise  it  according  to 
his  discretion. 

IlaniUton  r.  DUUn.  21  WaU.  73. 

• 

A  resident  of  a  loyal  State,  after  the  i7th  of  July,  1801,  and  just 

•fter  (he  civil  war  had  Ix^tcome  flagrant,  procun*d  a  pass  from  the 

prci|)er  military  authorities  of  the  United  States  permitting  him  to  go 

through  the  army  lines  into  the  insurrectionary  territory,  and  under 

U  Went  into  the  Confederate  States  and  remained  there,  engaged  in 

'*iJ.'^ine>s,  until  the  latter  part  of  18r4,  when  he  returned  to  his  old 

•'ofiiiril.    Prior  to  his  return  he  purchased  a  large  quantity  of  cotton 

(TiiA  Imles),  which  he  stored  in  Savannah,  and  which  fell  into  the 

naiKls  of  the  forces  of  the  United  States  when  that  phice  was  cap- 

turx-<l  by  them.     It  was  held,  on  a  qye^stion  whether  he  had  l)een  trad- 

"^K    with  the  enemy,  that  he  had  not  lost  his  original  domicil,  and 

*<^'^^>rdingly  that  he  had  been  so  trading. 

Mltrliell   r.  T'nltetl  State»,  21   Wall.  350. 

^  t.wfts  not  until  the  lOth  of  August,  IftCl,  that  all  commercial  inter- 
^^irse  lM»twen»n  the  States  designated  as  in  relM»llion  and  the  inhab- 
^^•^Hts  thereof,  with  ctTtain  exceptions,  and  (he*  citizens  of  other  States 
w^^l  other  parts  of  the  United  States,  became  unlawful. 

MatthewH  r.  McStoa,  91  V.  S.  7. 

*^-A  non-resident  alien  need  not  expose  himself  or  his  propc^rty  to 
*"^  Hangers  of  a  foreign  war.  He  may  trade  with  l)oth  lH»Higi»nMits 
^^  ^\\\\  either.  By  so  doing  he  commits  no  crime.  His  acts  nw. 
**^'fiil  in  the  sense  that  they  are  not  prohil)ite<l.  So  long  as  he  con- 
"*^tS;liis  trade  to  property  not  hostile  or  contral)and,  and  viohites  no 
"WH^kade.  he  Is  secun*  lH)th  in  his  pei-son  and  his  proiM»iiy.  If  he  is 
'*^Utnil  in  faK  as  well  as  in  name,  he  nins  no  risk.  Hut  so  s<K)n  as 
"^  ^e|)>  out.^ide  of  actual  neutrality,  and  acMs  mat(»rially  to  the  war- 
'^■^<' strength  of  one  l)elligen»nt,  he  nuikes  hiins*»lf  correspon<lingly  the 
'"'H'fiiv  of  the  other.  To  the  extent  of  his  a«ts  of  hostility  and  their 
"Winiate  i*onsec|uences,  he  submits  hinis^'lf  to  tht*  ri>k  of  the  war  into 
H<fre  presence  he  voluntarily  comes.  If  Ik  break^N  a  bl(Hka<le  or 
•*'«pi^»s  in  <*ontnil>and  trade.  lu»  >iibjert-^  liiniM'lf  to  the  chances  of 
liie capture  and  confiscation  of  his  offending  proiH»rty.     If  he  thrusts 
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himself  inside  the  enemies'  lines,  and  for  the  sake  of  gain  acquires 
title  to  hostile  property,  he  must  take  care  that  it  is  not  lost  to  him  by 
the  fortime  of  war.  While  he  may  not  havS  eonmiitted  a  crime  for 
which  he  can  be  personally  punished,  his  offending  property  may  be 
treated  by  the  advei-se  l)elligerent  as  an  enemy  property.  He  has  the 
legal  right  to  carry,  to  sell,  and  to  buy ;  but  the  conquering  belligerent 
has  a  corresponding  right  to  capture  and  condemn.  He  enters  into 
a  race  of  diligence  with  his  adversary,  and  takes  the  chances  of  suc- 
cess. The  rights  of  the  two  are  in  law  equal.  The  one  may  hold  if 
he  can,  and  the  other  seize." 

Young  V.  United  States  (1877),  97  U.  S.  39,  63. 

A  guardian's  liability  is  not  terminated  by  a  state  of  war.  It  is 
suspended  only  until  the  return  of  peace,  he  being,  during  the  war,  an 
enemy  of  the  country  or  state  wherein  his  liability  was  created. 

I^mar  v.  Micou,  112  U.  S.  452;  s.  c.  114  U.  S.  218. 

Certain  goods  were  condemned  under  section  5  of  the  act  of  July 
1«S,  18G1,  and  section  1  of  the  act  of  August  G,  1861,  on  the  ground 
that  they  were  transferred  from  Alexandria  in  Virginia  to  a  part 
of  the  State  then  in  insurrection.     Exceptions  were  taken  by  th<& 
claimant  at  the  trial.    These  exceptions,  however,  seem  to  have  beem^ 
abandoned,  and  a  motion  was  made  in  the  appellate  court  in  behaK'C 
of  the  plaintiff  in  error  to  dismiss  the  case,  on  the  ground  that  th^* 
war  had  ceased  and  that  this  circumstance  produced  the  same  eflfes<:r1 
as  would  have  followed  the  repeal  of  the  statutes  on  w^hich  the 
€'Cution   was   founded.     The   court  said   that   this  proposition  w 
denied,  after  full  consideration,  in  the  case  of  United  States  r. 
Schooner  Reform,  8  Wallace  617.     The  judgment  of  the  court  belo'^ 
was  affirmed  with  costs. 

Duvall  r.  I'nited  Statw  (1866),  154  I  J.  S.  r>48. 

Bv  the  law  of  nations,  where  a  war  exists  between  two  distid-^*' 
and  independent  powers,  there  must  be  a  suspension  of  all  comm^'"' 
cial  intercourse  l)etween  their  citizens;  but  this  principle  has  O^^ 
l)een    applied   to   the   States   which   joined   the   so-called   Southe*^ 
Confederacy. 

rnit<Kl  Statos  r.  Six  Hoxos  of  Arms,  1  Itond,  440. 

As  to  the  acts  of  Congress,  proclamations,  etc.,  during  the  clvU  war,  ^^ 

(Jay's  (;ol(l.  VA  Wall.  ;?58;  Ignited  States  r.  The  Henry  C.  Ilomeyen  ^ 

Bond,  217. 

During  the  war  the  legislatuiv  of  Virginia  enacted  that  an  tct 
performed  by  the  one  of  two  or  more  joint  fiduciaries  who  lived  ID 
Virginia,  the  others  living  in  the   Union  States,  should  have  thf 
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le  effect  as  though  all  had  joined.  Held,  that  the  enactment  was 
gal,  and  that  a  man  who  took  a  deed  from  one  of  the  two  trustees 
ler  such  circumstances,  the  will  having  created  a  joint  trust,  took 
title. 

Lipse  r.  Spear,  4  Ilugbcfi,  C.  C.  fX^. 

n  the  I'^nited  States  act  of  1801,  prohibiting  intercourse  between 
loyal  and  the  insurgent  States,  gold  coin  is  included  in  the  words 
rxxls  and  chattels,  wares  and  merchandise,"  and  therefore  is  for- 
:eji  by  an  attempt  to  carry  it  into  one  of  the  insurgent  States. 

I'nited  states  r.  A  C'anoe,  etc.,  5  Hughes,  C.  C.  490. 

Phe  act  of  Congress  of  1801,  interdicting  intercourse  between  the 
ites  in  rebellion  and  the  loyal  States,  did  not  prevent  legal  trans- 
ions  lietwwn  residents  of  different  States  of  the  Confederacy. 

BoikI  r.  Owen,  7  Baxter  (Tenii.),  340. 

A-  moved  from  Georgia  to  the  North  in  1862,  leaving  money  with 
agent,  who  invested  it  in  county  bonds.  The  county  pleaded,  in 
Vnse  to  A.'s  suit  on  the  l)onds.  United  States  Revise<l  Statutes,  sec- 
n  5.301,  prohibiting  intercourse  between  the  North  and  the  South. 
Id,  that  A.  could  recover. 

(*omiiirH.  of  Bartow  County  r.  Newell,  04  Oa.  OJM). 

iy  the  strict  laws  of  war  all  trading  l)etween  enemies  is  prohibited. 

April  27,  1898,  the  Treasury  I)ej)artment  issued  to  collectors  of 
t.oms  (vrtain  instructions,  which  were  prepared  in  consultation 
h  the  I>epartment  of  State.  These  instructions  forbade  the  clear- 
'*'  of  an  Anieri<»an  vess<»l  for  a  Spanish  port,  but  the  only 
friction  they  plac»e<l  upon  the  clearance  of  any  other  vessel  for 
H  a  jK»rt  was  that  the  vessc»l  should  not  carry  cargo  of  contraband 
^ar  or  of  coal.  Thus  the  clearance  of  a  neutral  ship  with  an 
'***rican-owned  cargo  for  a  Spanish  port  was  jwrmitted,  and  to 
**  extent  trading  lx»tween  enemies  was  allowed. 

Your  attention  is  directed  to  the  following  act  of  Congress,  ap- 
^vwl  April  28,  1808.  entitled  'An  act  declaring  that  war  exists 
'^wn  the  Fnited  Stat4»s  of  America  and  the  Kingdom  of  Spain  ': 
*  ^'Be  it  vuarted  hy  the  Svuntv  and  IIokiM'  of  Repn'sehtatirrs  of  the 
^^trd  Staten  of  Atnerha  lit  Co/u/rt'ss  (tsxcmhJcd^ 
"**  First.  That  war  l>e,  and  the  same  is  hen»l)v,  <leclared  to  exist,  and 
'^t  war  has  exist <*d  sin(*e  the  twenty-first  day  of  April,  anno  Domini 
rtteen  nundreil  ami  ninety-eight,  including  said  day,  l)etwwn  the 
Hiled  States  of  America  and  the  Kingdom  of  Spain. 
**' Second.  That  the  Pn»sident  of  the  United  States  \n\  and  he 
reby  is,  directed  and  em|)owered  to  use  the  entire  land  and  naval 
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forces  of  the  rnited  States,  and  to  call  into  the  actual  service  of  the 
T United  States  the  militia  of  the  several  States  to  such  extent  as  mav 
be  necessary  to  carry  this  act  into  effect." 

'"  The  following  instru<*tions  are  issued  for  your  guidance: 

"  P^irst.  Clearance  will  \m}  refused  to  any  vessel  for  a  port  or  place 
blockaded  by  the  United  States.  (The  President,  on  April  25th,  pro- 
claimed a  bloc*kade  on  the  north  coast  of  Cuba,  including  ports  on 
said  coast  l)etween  Cardenas  and  Bahia  Honda  and  the  port  of 
Cienfuegos  on  the  south  coast  of  Cuba.) 

"  Second.  Clearance  will  lx»  refused  to  any  vessel  carrv'ing  goods 
which  are  contraband  of  war  for  any  Spanish  port. 

"Third.  (Mea ranee  will  Ik»  refused  to  any  yes.sel  ciirrying  coal  for 
any  Spanish  port. 

"Fourth.  Clearance  will  lx»  refuscnl  to  any  American  vessel  for  any 
Spanish  port. 

"  Fifth.  Up  to  and  including  May  21,  1808,  clearance  will 
granted  to  any  Spanish  merchant  vessc^l  now  in  any  port  or  place  o 
the  United  States  for  any  foreign  port,  except  a  port  blockaded  b^w" 
the  United  States,  provided  that  such  yessc»l  shall  not  have  on  boar^il 
any  officer  in  the  military  or  naval  service  of  Spain,  or  any  coft3ft.l 
(except  such  as  may  be  necessary  for  the  voyage),  or  any  other  articXe 
prohibited  or  contraband  of  war,  or  any  dispatch  of  or  to  the  Spa«r»- 
ish  Government.  Collectors  will  issue  a  certificate  to  any  such  v^i3- 
sel  on  clearance,  reciting  that  said  vessel  has  complied  with  the  pr*-''- 
visions  of  the  proclamation  of  the  President  of  the  United  Statc?^^ 
signed  Ai)ril  20,  181)8,  and  by  virtue  of  that  proclamation  is  entitle?*- 
to  continue  her  voyage  if  met  at  sea  l)y  any  United  States  ship,  cxwj^^ 
to  a  blockaded  jjort.  To  the  certificate  shall  be  attached  a  copy  ^^* 
the  proclamation  aforesaid. 

"  Clearance  in  ballast  will  be  granted  to  any  Spanish  merchaW^* 
vessel  which,  prior  to  Ai)ril  21,  181)8,  shall  have  sailed  from  any  icp"^' 
eign  port  l)ound  for  any  port  or  place  in  the  United  States,  as  soo'^ 
as  her  cargo  is  discharged,  for  any  foreign  i)ort,  except  a  port  blocl^' 
aded  by  the  United  States,  provided  such  vessel  shall  not  have  o^ 
board  any  officer  in  the  military  or  naval  service  of  Spain,  or  any  di^S" 
patch  of  or  to  the  Spanish  Government.     Collectors  will  issue  a  cc?^' 
tificate  to  any  such  vess<»l  on  clearance,  reciting  that  said  vessel  \x^^ 
(M)mplied  with  the  provisions  of  the  proclamation  of  the  President  ^^ 
the  United  States,  signed  April  20,  181)8,  and  by  virtue  of  that  procl^' 
mation  is  entitled  to  continue  on  her  voyage  if  met  at  sea  bv  a  Unit^' 
States  ship,  except  to  a  blockaded  port.     To  the  certificate  shall  b^' 
attached  a  copy  of  the  proclamation  aforesaid. 

''  Sixth.  Clearance  will  be  granted  to  any  American  or  neutral  ves- 
sel destined  for  a  neutral  port,  with  a  cargo  also  destined  for  a  neu-     i 
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tral  port,  without  regard  to  the  kind  of  cargo,  on  compliance  with 
the  i>n>visions  of  law. 

*•  Wliere  officers  of  customs  have  n»ason  to  believe  that  coal  or  arti- 
cles consiihTed  contraband  of  war  an*  destined  for  the  use  of  enemies 
of  tlie  I'liiteil  States,  clearance  will  l)e  withheld  until  a  report  has 
U-eu  forwanled  to,  and  instructions  issued  by  the  Department. 

*•  Seventh.  (Mearance  will  Ixj  issued  in  all  other  cases  in  compliance 
^ith  the  provisions  of  law. 

*•  Eighth.  Collectors  in  doubt  in  any  particular  application  for 
^•^•anince  will  telegraph  promptly  the  fact.s  to  the  I>epartment  and 
withhold  clearance  until  instructed. 

**  Ninth.  The  Department  declines  to  give  general  advice  to  masters 

«nd  owners  of  vessels,  shipiH»rs,  consigntvs,  etc.     Any  si)ecific  case 

'^/Hiring  action  by  the  Dt»partment  must  Ik*  submitte<]  by  those  c<m- 

'vriMnl  in  the  proper  offic<»r  of  the  customs,  who,  if  in  doubt,  will  com- 

niuriinite  with  the  Department  and  await  instructions  Ix'fore  taking 

«<*  i  on." 

(Mrriihir  nf  tlM»  A«*tiii(;:  Secretary  of  tlie  Treasury  to  coUwtorR  of  custonm, 
AprU  27.  1K!«.  For.  Kel.  18JW,  1172, 

**  It  has  alwavs  Ikh^u  the  aim  of  this  (lovemment,  since  the  davs 
"^  l*'rauklin.  to  promote  the  increase*  and  <litfusion  of  scientific  knowl- 
^^li"*'.  and  likewise^  the  aim  to  shield  jK^acvful  pursuits  an<l  the  progress 
*»  »  rt  an<l  scMenct»  as  far  as  possible  from  the  evil  etFects  of  war. 

In  olHMlieniv  to  this  policy  and  in  the  abs*»nce  of  sjH»cial  reasons 
^*'  till'  (nMitrary,  I  <'an  jH»rceivc  no  <'aii-ic  for  (hanging  the  conduct 
"'  the  Smithsonian  Instituti(m  in  reganl  to  stMuling  s<*ientitic  pajwrs 
i»n«l  journals  abroad  and  even  t(»  Spain  an<l  her  colonies.  Owing, 
»«>\vvvrr.  to  the  presi»nt  state  of  hostilities  it  would  of  cours<»  Ik» 
l*riu|oiii  that  some  can*  Ik»  taken  as  to  the  nature  (»f  the  pul>lished 
"«Ht«*rial  whi(*h  is  sent  to  Spain  and  her  colonies  at  prest»nt,  and, 
|hat  kiiowUnlge  an<l  information  ivlativc  to  new  scientific  discover- 
'**^*  «>r  advances  in  military  an<l  naval  warfare  and  kindred  siii)jects, 
'^»«Hil,l  not  Ih.  fnrnished."  * 

Mr.  \i\vi\  Act.  S^H*.  i>f  State,  to  Mr.  I^iini:l<  y.  Sn-.  of  Sinitlisoiii.-iii  lii«<titu- 
tlon.  April  27.  \X^  22^4  MS.  Inmii.  \a^\.  :»'2. 

^  h\  the  gniund   that   hostilities  !H'twc»<Mi   nations  "suspend    inter- 
l      '""*>rsi»  and  deprive  citizens  of  the  hostile   nations  of  rights  of  aii 
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**rnational  character  pn»viously  enjoyed."  it  was  advi^'d  that  so 
***^K  as  a  state  of  war  existed  U^twei'ii  the  I'nited  States  an<l  Spain, 
'  l»Jiiii*.||  >iibjfN-ts  w«Mdd  have  "no  right  to  thi'  privilege^  of  copy- 
^^iriit  ciinfernsi  u]Nin  Spanish  citizi»ns  by  prociainalicMi  prior  to  tiie 
'Haration  of  war:"  but  that,  when  a  tivatv  «>f  peace  ^lioidd  have 
'^•11  4-«iiicliidtMl.  it  would,  if  the  treaty  was  silent  on  the  subject.  "  Ih» 
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competent  for  the  United  States,  through  its  executive  officers, 
resume  the  exercise  of  such  rights  and  privileges  as  previoui 
existed  and  have  not  been  definitely  declared  terminated,"  a 
would  be  "  entirely  proper  for  the  Librarian  of  Congress  to  adr 
Spanish  subjects  after  the  conclusion  and  ratification  of  the  trea 
to  the  same  copyright  privileges  that  they  enjoyed  prior  to 
declaration  of  war." 

Griggs,  At.  Gen.,  Dec.  2,  1898,  22  Op.  268. 

2.  Contracts. 
(1)  l1.m1tat10ns  on  the  l»ower  to  contract. 

§  1136. 

The  citizens  of  one  belligei"ent  state  are  incapable  of  contract! i 
with  the  citizens  of  the  other  belligerent  state. 

Sebolefield  r.  EIobellK^rger,  7  Pot.  58(). 

During  the  occupation  of  New  Orleans  by  the  Federal  forces  durii 
the  rel)ellion,  a  loyal  citizen  of  that  place,  describing  himself  as  t 
agent  of  a  certain  planter,  who  was  an  enemy,  residing  on  a  plani 
tion  in  the  rebellious  region,  agreed  to  sell  to  a  British  subject,  doo 
ciled  in  New  Orleans,  a  crop  l)elonging  to  the  said  planter,  a^ 
described  as  his  (the  planter's)  property.  It  was  ruled  that  the  SJ 
was  void. 

It  appeared  that  the  loyal  citizen  had,  prior  to  the  war,  made  a 
vances  to  the  planter,  and  it  was  argued  that  he  had  a  lien  on  t 
property  and  a  j)ower  to  sell  it  for  the  repayment  of  the  advanc 
and  that  the  sale  ought  to  Ixi  regarded  as  his,  and  not  as  a  sale  by  i 
planter.  The  court  held,  however,  that  the  real  j^arties  to  the  trai 
action  were  the  vendee  and  a  public  enemy,  at  the  same  time  obsei 
ing  that  there  was  nothing  in  the  case  inconsistent  with  the  doctr: 
that  a  resident  in  the  territory  of  one  belligerent  may  have  in  tin 
of  war  an  agent  residing  in  the  territory  of  the  other  belligerent, 
whom  his  debtor  may  pay  a  debt,  or  deliver  j)roperty  in  discharge 
it,  such  payments  or  deliveries  involving  no  intercourse  betw< 
enemies. 

Montgomery  r.  I'liited  States,  15  Wall.  305. 

The  fact  that  seven  months  after  a  ten  voars'  lease  was  made, 
'*  general  order  '*  from  the  military  department  of  Louisiana,  forte 
the  several  bureaus  of  the  municipal  government  of  the  city,  creat< 
by  military  authority,  from  disposing  of  any  of  the  city  property  f 
a  term  extending  beyond  a  jwriod  when  (he  regular  civil  governing 
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the  city  might  be  established,  was  held  not  to  have  invalidated 
9  lease. 

New  Orleans  c.  Kteuiuboat  Company,  20  Wall.  387. 

Tn  Febniary,  1864,  a  citizen  of  Massachusetts,  residing  in  Missis- 
ppi,  took  a  lease  for  one  year  of  a  cotton  plantation  in  that  State, 
treeing  to  pay  a  rent  of  $10,000,  half  in  cash  and  half  "  out  of  the 
i^<t  part  of  the  cotton  crop,  which  is  to  be  fitted  for  market  in  reason- 
\>le  time.'*    Whether  the  lessee  went  to  Mississippi  before  or  after 
he  beginning  of  the  war  did  not  appear.    He  paid  the  first  instalment 
iif  rent,  and  took  possession  of  the  plantation  and  sowed  the  crops, 
but  early  in  March,  1864,  was  driven  away  by  Confederate  soldiers 
ind  soon  afterwards  returned  to  Massachusetts,  where  he  remained. 
The  leMKor  then  resumed  charge  of  the  plantation  and  raised  a  crop 
of  (x)tton,  which  he  delivered  in  Mississippi  to  the  lessee's  son,  by 
whoin  it  was  sent  in  the  autumn  of  1864  to  the  lessee,  who  sold  it  and 
retained  the  profits,  amounting  to  nearly  $10,000.     After  the  war 
the  lessor  sued  the  lessee  in  Massachusetts  for  the  unpaid  installment 
of  rent.    The  lessee  contended  that,  as  the  lease  was  made  during 
^  civil  war,  it  was,  by  virtue  of  the  act  of  1861  and  the  President's 
pWJcltmation  thereunder,  illegal  and  void.    The  court  unanimously 
Wd,  Gray,  J.,  delivering  the  opinion,  that  the  law  of  nations  pro- 
lubited  all  intercourse  between  citizens  of  the  two  belligerents  which 
^•«  **  inconsistent  with  the  state  of  war;"  that  this  included  "any 
•^  of  voluntary  submission   to  the  enemy,  or  receiving  his  pro- 
^^Um,*'  as  well  as  "  anv  act  or  contract  which  tends  to  increase  his 
l^^^oiin-es,"  and  ^'everj'  kind  of  trading  or  commercial  dealing  or 
iwtertourse,  whether  by  transmission  of  numey  or  goods,  or  by  order 
for  the  delivery  of  either,  lx>tweiMi  the  two  countries,  din»ctly  or  in- 
directly, or  through  the  intervention  of  third  pers<ms  or  partnerships, 
^  by  contracts  in  any   fonn   looking  to  or  involving  such  trans- 
''^i^'ion,  or  bv  insurances  uiKm  trade  with  or  bv  the  enemv:"  but  that 
*'beyoiid  the  principle  of  these  rast»s  the  prohibition  has  not  lx*en 
'•'^icd  by  judicial  tlin^ision.*"     The  court  accordingly  held  that  the 
^^nict  in  question,  made  l)etwwn  i)ersons  both  at  the  time  within 
^"^  Confeilerate  territory  and  to  Ih»  performed  there,  was  legal,  and 
^"•t,  although  the  forwarding  of  the  cotton  by  the  lessee's  son  to 
^**4achusetts  may  have  been   unlawful,  this  could  not   affect   the 
^'tudity  of  the  agreements  contained   in   the   lease,   which    neither 
"*^ohod  nor  contemplate<l  the  transmission  of  money  or  proi)erty  or 
*^w«>nmmnication  l)etween  the  l)elligerent  territories. 

Kemhaw  r.  Kelsey  (1H68).  100  Mbhh.  r>01. 

In  May,  1862,  after  New  Orleans  came  into  the  possession  of  the 
Tflited  Statee  forces,  a  conveyance  of  real  property  in  that  city,  for 
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value,  was  made  l)etween  persons  who  were  at  the  time  within  the 
Confodenite  liiu»s,  and  who  woro  active  suj)portei"s  of  the  Confeilerate 
cause  in  the  legislative  and  military  branches.     It  was  argiied  that  the 
conveyance  was  inoperative  and  void,  on  the  ground  that  as  the  par- 
ties were  at  tlu»  time  "  engaged  in  the  relx^llion  against  the  United 
States,  and  were  within  the  enemies'  country,"  they  could  not  law- 
fully transfer  title  to  proi)erty  situated  within  the  Federal  lines. 
''  But,"  said  the  court,  '"  we  <lo  not  think  the  ix)sition  at  all  tcuahle. 
The  character  of  the  partie^s  as  rebels  or  enemies  did  not  deprive  them 
of  the  right  to  contract  with  and  to  sell  to  each  other.     As  between 
themselves,  all  the  ordinary  business  l>etw(H?!n  i^ople  of  the  same  com- 
numity  in  buying,  selling,  and  exchanging  property,  movable  and 
immovable,  could  l)e  lawfully  carried  on,  except  in  cases  where  it  was 
expressly  forbidden  by  the  United  States,  or  where  it  would  have 
lieen  inconsistent  with  or  have  tended  to  weaken  their  authority.    IL 
was  commercial  intercourse  and  correspondence  l>etween  citizens  of 
one  lH»lligerent  and  those  of  the  other,  the  engaging  in  traffic  l>etwe«7^ 
them,  which  were  forbid<len  bv  the  laws  of  war  and  by  the  President^ss 
proclamation  of  nonintercourse.     So  long  as  the  war  existed,  aXl 
intercoui*se   Ix^tween   them    iiK^onsistent   with   actual   hostilities  WfeA.ss 
unlawfid.     But  counnercial  intercourse  and  correspondem'e  of  A'M.e 
citizens  of  the  enemy's  country  among  themselves  were  neither  iowr- 
bidden  nor  interfered  with  so  long  as  they  did  not  impair  or  tend  *^^ 
impair  the  supremacy  of  the  national  authority  or  the  rights  of  loy^l 
citizens.     Xo  people  could  long  exist  without  exchanging  commod'* 
ties,  and,  of  course,  without  l)uying,  sculling,  and  contracting.    Ar*^' 
no  belligerent  has  ever  been  so  imperious  and  arbitrary  as  to  attem|>* 
to  forbid  the  transaction  of  ordinary  busine>»s  bv  its  enemies  amot»^ 
thems4»lves.     No   j)rincii)le   of   public   law   and   no  consideration   ^^^ 
public  policy  could  Ix^  subserved  by  any  edict  to  that  effect;  and  i*-^ 
enforcement,  if  nnide,  wouhl  1h»  impossible.     .     .     . 

"  The  sale  in  the  case*  at  bar  can  only  be  impeached,  if  at  all,  !>?' 
reason  of  the  situation  of  the  proiK»rty  within  the  Federal  linO=*- 
And  from  that  circumstance  it  would  not  Ik»  impeached,  unless  tl**^ 
sale,  if  upheld,  in  some  way  frustrated  the  enforcement  of  the  r\gt^^ 
of  seizure  and  confiscation  possessed  by  the  United  States.     .     . 
A  conveyance  in  such  casi*  would  i)ass  the  title  subject  to  Ih>  defeatc?*^* 
if  the  (lovernment  should  afterwards  proceed  for  its  condenmatio'^* 
And  to  declare  this  liability  was  the  object  of  the  provision  in  tb^ 
confiscation  act.  enacting  that  *  all  sales,  transfers,  and  conveyanc*^ 
of  property  of  certain  designated   parties  made  subject   to  seizH*^ 
should  1h»  null  and  void.     The  invalidity  there  declared  was  limit^ 

ft 

and  not  absolute.  It  was  only  as  against  the  United  States  that  th^ 
transfei'S  of  property  liable  to  seizure  were  null  and  void.  Th^jf 
were  not  void  as  between  private  parties,  or  against  any  other  ptrty     i 
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than  the  United  States.    This  was  held  in  the  case  of  Corbett  t\ 
Nutt.  re|K)rted  in  the  10th  of  Wallace.     .     .     . 

**This  case  is  much  stnwiger  than  that  of  P'airfax's  Devisee  /' 
Hunter's  Ijessee,  reported  in  the  7th  of  Crunch,  which  received 
(Treat  coiLsideration  by  this  court.  There  a  devise  to  an  alien  enemy 
resident  in  England,  made  during  our  Revolutionary  war  by  a  citi- 
iii'U  of  Virginia,  and  there  residing  at  the  time,  was  sustained, 
tnd  held  to  vest  a  title  in  the  devisee  which  was  good  until  office 
toiind.    .     .     . 

'^If  an  alien  enemy  can,  by  devise  or  purchase  from  a  loyal  citizen 

<*r  subject,  take  an  estate  in  the  country  of  the  other  belligerent  and 

hold  it  until  office  found,  there  would  seem  to  be  no  solid  reason  for 

^fusing  a  like  efficacy  to  a  conveyance  from  one  enemy  to  another 

of  land  simiiarlv  situateil.     A  different  doctrine  would  unsettle  a 

liultitude  of  titles  passed  during  the  war  between  residents  of  the 

'Hsurrectionary  territory  temiK)rarily  absent  therefrom  whilst  it  was 

JtMninated  bv  the  Fetleral  forces." 

i\mnn\  r.  Wnplcn  (1877).  90  U.  S.  279.  28<>-200. 

^V,  a  resident  of  Memphis,  purchased,  on  April  1:^,  1805,  in  Mobile, 

'ri>ni  B.,  a  resident  of  that  city,  both  cities  being  then  in  the  occupan<!y 

<>*   the  national  forces,  cotton  which  was  then  in  the  military  lines  of 

tno    insurgent  forces  in  Alabama  and   Mississippi,  the  inhabitants 

'•^■*^reof  had  \}^m  declared  to  Ih»  in  insurn^ction.     Betwe<»n  June  30 

•'^^l  iHn.'enilier  1  of  that  year,  a  portion  of  the  cotton,  while  it  was  in 

"*^  hands  of  the  planters  from  whom  it  had  l)eeii  originally  purchastnl 

"y    the  Confe^lerate  (lovemment,  the  ag(»nt  of  which  had  sold  it  in 

"<*l>ile  to  B.  on  the  r)th  of  April,  was  seizeil  by  Treasury  agents  of  the 

'  t^itwl  Staters  and  sold.     The  proceeds  were  paid  into  the  Treasury 

«iul  \V.  sue<l  to  n»ct)ver  them.     It  was  ruled  that  his  purchase  IxMug  in 

^'***lation  of  law,  no  right  arose  therefrom  which  can  Ik»  enforced 

"JfHia'^t  the  Uniteil  States. 

WuIker'H  Kx«H-utor«  r.  Vu\Uh\  States.  KHJ  V.  S.  41.''». 

A  hill  in  ef|uity  was  file<l  in  a  county  court  in  the  State  of  South 
I  ^tMliiia  to  fortH'lose  a  mortgage  made  by  McH.  to  H.  of  real  estate 
***  that  State.  Subsefjuently  one  of  the  parties  to  the  suit  obtained  a 
'^■iMival  of  the  cause  to  the  circuit  court  of  the  Tnited  States  for  the 
*'j^rict  of  South  Carolina  under  the  act  of  March  3.  IhT.k  IS  Stat. 
^•O.  Tl),.  appan^nt  ground  of  the  removal  of  tlu*  caus<»  was  that 
"^  t  diversity  in  the  citizenship  of  the  parties,  an«l,  this  iliversity 
'^ving  Imvu  dispn»ved,  the  circuit  ct)urt  made  an  order  remanding 
^*^  case  to  the  State  court.  From  this  onler  an  ap|XMiI  was  taken 
^^  the  ground  among  others  that  when  the  mortgagi*  was  made  11.. 
tiie  mortgagee,  was  a  citizen  of  the  State  of  New  York,  and  McB., 
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the  mortgagor,  a  citizen  of  the  State  of  South  Carolina  whose  people 
were  then  in  rel^ellion  against  the  United  States,  and  consequently 
that  the  suit  came  within  the  act  of  18G5,  for  the  purposes  of  remoTal, 
as  a  case  "  arising  under  the  Constitution  or  laws  of  the  United 
States."  The  order  of  the  circuit  court  was  affirmed,  the  court 
saying : 

"  The  fact  that  a  mortgage  was  made  in  enemy  territory  to  a  loyil 
citizen  of  the  United  States  does  not  necessarily  imply  unlawful  inter- 
course between  the  })arties  contrary  to  the  proclamation  of  the  Presi- 
dent of  the  date  of  August  IG,  1861, 12  Stat.  1262,  under  the  authority 
of  the  act  of  July  13,  1861,  c  3,  §  5,  12  Stat.  257.  That  transactions 
within  Confederate  lines  affecting  loyal  citizens  outside  were  not  all 
unlawful  was  decided  in  United  States  v,  Quigley,  103  U.  S.  595. 
To  make  a  case  for  removal  the  answer  should  have  set  forth  the  facts 
which  rendered  the  mortgage  void  under  the  nonintercourse  act  and 
the  proclamation  thereunder.     There  has  been  no  attempt  to  do  this.'' 

Carson  r.  DunliJiin  (1887),  121  U.  S.  421,  429. 

Charles  S.  Morehead,  a  citizen  of  Kentucky,  owned  two  planta-- 
tions  in  Mississippi.  In  the  spring  of  18()1,  when  the  civil  war  beg»*^ 
he  was  on  these  plantations,  but  in  the  following  May  or  June,  who** 
a  long  struggle  seemed  inevitable,  he  placed  one  in  charge  of  his  soX> 
and  the  othei*  in  charge  of  an  overseer  and  returned  to  Kentucky.  I^ 
did  not  appear  that  afterwards  during  the  continuance  of  the  war  1^^ 
had  any  coinnnmication  with  either  of  those  persons.  In  April,  18(^^ 
being  then  in  Kentucky,  he  sold  to  another  citizen  of  the  State,  >-* 
payment  of  indebtedness,  the  cotton  to  l>e  grown  on  the  plantatic^^- 
during  that  year;  but  there  was  no  agreement  to  transport  and  d^ 
liver  it  across  the  lines  separating  the  insurrectionary  States  fro*^ 
those  that  adhered  H^  the  Union.  The» year's  crop,  however,  or  tl** 
greater  part  of  it,  was  afterwards  caj:)tured  and  sold  by  the  Unit^ 
States  forces  and  the  proceeds  paid  over  or  accounted  for  to  tb^ 
Treasurv. 

"  Though  at  the  time  the  sale,  or  assignment,  as  it  is  termed  in  th^ 
act  of  (\>ngress   [June  4,   18S8,  25  Stat.   1075,  c.  348],  was  made 
.     .     .     ,  the  late  civil  war  was  flagrant,  there  was  no  rule  of  l^*" 
arising  fioni  the  existence  of  hostilities  between  the  different  sections 
of  the  country  which  in  any  resi)ect   impaired  the  validity  of  tte 
transaction.     [The  court  then  quoted  Conrad  i\  Waples,  96  U.  S.  279, 
'J8(),  siipm.^     .     .     . 

''The  proi)erty  in  this  case  |(\mrad  r,  Waples]  was  real  estate, but 
we  do  not  perceive  how  that  fact  would  alter  the  validity  of  a  trans- 
action, if  it  couhl  Ik?  affected  by  the  character  of  the  parties.  If  rea- 
dents  of  the  enemy's  country  may  contract  for  property  situated 
withm  it,  there  would  seem  to  be  no  objection  to  similar'  transactions 
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^  persons  residing  outside  of  the  Confederate  lines  and  adhering 

the  National  Government,  so  long  as  no  intercourse  or  connection 
kept  up  with  the  inhabitants  of  the  enemy's  country.  As  stated  in 
e  case  from  which  we  have  cited,  it  was  commercial  intercourse  and 
rrespondence  between  citizens  of  one  belligerent  and  the  other,  and 
e  engagement  in  traffic  between  them,  leading  to  the  transmission 
'  money  or  property  from  one  belligerent  country  to  th«  other, 
hich  was  forbidden. 

'•There  was,  therefore,  nothing  in  the  sale  of  the  cotton  on  the 
lantations  or  of  cotton  to  be  raised  thereon,  there  being  no  agree- 
lent  respecting  its  movement  across  the  Iwrder  of  the  contending 
fictions,  which  brought  the  transaction  within  the  prohibitions  of 
ny  rule  of  international  law  or  the  proclamations  of  the  President 
»f  the  United  States  in  1801.     (12  Stat.  257,  1202;  18  Stat.  731.) 

*•  Those  who  may  desire  to  examine  the  decisions  of  the  courts  as 
0  the  nature  and  extent  of  the  prohibitions  upon  transactions  be- 
»feen  subjects  of  countries  at  war,  or  l)etween  subjects  of  the  same 
•untrj'  n'specting  property  situated  in  the  enemy's  country,  will  find 

the  opinion  of  the  supreme  judicial  court  of  Massachusetts,  in 
?rshaw  r.  Kelsey,  100  Mass.  501,  the  subject  ably  and  exhaustively 
fisidered,  with  an  analysis  of  the  most  important  decisions  of  the 
^lish  and  American  courts.-' 

BriggH  r.  United  States  (1802),  143  U.  S.  340,  351,  :i53. 

tn  April,  1802,  during  the  civil  war  i)\  the  United  States,  Charles 
^lorehead,  a  citizen  of  Kentucky,  bv  a  bill  of  sale  sold  to  C.  M. 
*l?gs»  a  citizen  of  the  same  State,  the  cotton  to  l)e  grown  during  that 
*r  on  two  plantations  In^longing  to  the  former  in  Mississippi.  It 
vingl)een  determined  that  the  tnuisaction  was  not  invalid  as  a  cast*. 

trading  In'twivn  enemies,  the  question  arost*  whether  the  sale  was 
^eient  to  pass  title  to  the  cotton,  existing  or  to  1k>  rai^'^d.  The 
**irt  said: 

**  Tlie  delivery  of  the  crops  was  not  esM»ntial  to  pass  the  title  as 
^twwn  Morehead  and  Briggs.  The  law  on  the  subject  of  th<»  sale  of 
^*^nal  pro|x»rty  d<H»s  not  re<|uire  impossibilities,  as  would  Ix*  a 
Wiven*  in  a  case  of  that  kin<l.  The  cotton  was  not  at  the  time 
P^^n,  and  even  if  the  sale  Ik»  cUvmed  incomplete  until  the  actual 
•PpPtramv  of  the  crop,  it  could  not  then  Im»  removed  from  the  soil 
"»P delivery :  l>esides,  it  was  within  the  limits  of  a  recognized  enemy's 
'"o^intry,  and  any  attempt  to  transport  it  to  the  Union  side  for  de- 
Jiverv  wouhl  have  Ikhmi  unlawful. 

**By  the  common  law  a  sale  of  |M»rsonal  pro|H»rty  is  complete  and 
'fce  title  passes  as  l)etween  vendor  and  vendee  when  the  terms  of 
nnsfer  are  agreed  upon,  without  actual  <l(»livery." 

BrifVi  r.  United  States  (1892),  143  U.  S.  340.  354. 
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The  act  of  July  17,  18C2  (12  Stat.  589),  to  suppress  insurrec- 
tion and  for  other  purposes,  had  no  effect  on  sales  or  transfers  of 
the  estate  and  property  of  persons  in  rebellion  after  September  23^ 
1862,  except  as  against  the  United  States.  As  against  that  Govern- 
ment, the  transfers  of  property  liable  to  seizure  were  null  and  void, 
but  they  were  not  void  as  between  private  parties  or  against  any  other 
l)arty  than  the  United  States. 

WiUiams  v.  Palue  (1897),  160  U.  S.  55,  75. 

It  is  within  the  power  of  a  citizen  within  the  United  States  line? 
to  give  to  an  enemy  within  the  enemy's  lines  an  evidence  of  debt 
which  shall  l)e  valid  on  the  return  of  peace. 

Plart  V.  Unltetl  States,  15  Ct.  CI.  414. 

In  1862,  A,  domiciled  in  Athens,  Ala.,  agreed  to  sell  B,  of  Nash- 
ville, Tenn.,  a  plantation,  with  the  personal  property  thereon,  situ- 
ated in  Tennessee.     At  the  time  of  the  agreement  of  sale,  Athens, 
Nashville,  and  the  plantation  were  all  within  the  lines  of  the  military 
forces  of  the  United  States.     At  the  time  the  deed  was  made  Athens 
and  the  plantation  were  within  the  Confederate  lines,  as  was  tln^ 
place  of  B's  residence  at  the  time.    Held,  that  neither  contract  aor 
deed  was  invalid. 

Brown  r.  Gardner.  4  Loa  (Tenn.)  145. 
See  Ware  r.  Jones  (1878).  01  Ala.  288. 

A  contra(*t  made  in  1862  by  a  county  court  within  the  Confederate 
lines,  and  under  tlu*  control  of  the  government  of  Virginia  at  Rich- 
mond, is  valid  and  binding  on  such  county  (now  forming  a  part  of 
the  State  of  West  Virginia),  where  such  contract  was  made  under  the 
Virginia  statute  of  May  0,  18(52,  authorizing  counties  to  purchase 
salt  to  lx»  disposed  of  to  the  people,  and  the  salt  was  actually  delivered. 

Stuart.  ThK'lianan  &  Co.  r.  County  of  (ireenl)rler,  U\  W.  Va.  95. 

Contracts  made  by  prisoners  of  war  in  the  enemy's  country  for  the 
j)urposc  of  ol)taining  subsistence  are  binding. 

Crawford  r.  The  William  Penn,  3  Wasli.  C.  C.  4S4. 

(12)    SUSPKNSION    OR    IHSSOI.UTION    OF   CONTRACTS. 

§  li:^T. 

The  effect  of  war  is  to  dissolve  a  partnership  between  citizens  o* 
hostile  nations. 

The  William  RMjjah'.v.  ;'  Wall.  :'»77. 

S«H'.  also.  (JriswoM  r.  Wadtliiijrtnn  (IMlth.  U;  .lohns.  U^H. 

As  t«)  exceptions.  s«h»  Matthews  /'.  MeStea   (1S75),  \)l  U.  S.  7. 
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I  transfer  of  property  to  a  creditor  by  an  enemy  debtor,  though 
lie  to  an  agent  of  the  creditor  and  in  payment  of  a  debt  contracted 
ore  the  war,  is  void,  and  can  not  be  made  lawful  by  any  ratification. 

United  8Ute»  r.  Grossniayer.  9  WuU.  72. 

V.  sale  of  real  estate  during  the  rebellion,  under  a  power  in  a  deed 
tnist  previously  given  to  secure  the  payment  of  promissory  notes 
the  grantors  in  the  deed,  is  valid,  though  said  grantors  at  the  time 
the  sale  were  citizens  and  residents  of  one  of  the  States  declared  to 
in  insurrection. 

Unlvemlty  r.  Finch,  18  Wall.  lOa 

In  May,  1859,  Lieutenant  R.,  of  the  United  States  Army,  who  was 
•n  stationeil  at  Carlisle  Barracks,  in  Pennsylvania,  and  his  wife, 
>cuted  a  power  of  attorney  to  the  latter's  brother  to  convey  their 
erest  in  certain  lands  in  the  city  of  Washington,  D.  C.  After  the 
il  war  broke  out,  R.,  who  was  a  native  of  North  Carolina,  resigned 
commission  and  entered  the  Confederate  service.  His  wife  accom- 
ii«l  him  to  the  South.  Her  brother  remained  with  the  United 
ites  Army,  of  which  he  was  an  officer.  During  the  war  the  lands 
re  sold  and  a  deed  for  them  was  given  by  him  under  the  power 
attorney.  The  purchase  money  was  duly  paid  and  the  share  of 
>«.  R.  was  paid  over  to  her  while  she  was  within  the  lines  of  the 
iithern  amiv  with  her  huslmnd.     Some  vears  afterwards,  after 

*  death  of  R.  and  his  wife,  a  bill  was  filed  by  their  children  to 
ve  the  deed  executed  by  Mrs.  R.'s  brother  under  the  power  of 
Forney  dei'lared  null  and  void  as  a  cloud  uixm  the  title  of  the  com- 
ainants  in  the  property.  In  support  of  this  petition  is  was  argued, 
^Hm^  other  things,  that  the  power  of  attorney  was  revoked  by  the 
■f  whicli  existed  lH»twetMi  the  s<»ctions  in  which  the  principals  and 
^  «g«»nt,  res|)ectively,  lived.  It  was  held,  however,  that  the  war 
'J  not  revoke  the  power  of  attorney.  War  did  not,  said  the  court, 
'^^''w^rily  revoke  every  agency  existing  U»twet»n  inhabitants  of  the 
"^tending  a»untries.  Certain  kinds  of  agcMicies  were  undoubtedly 
'^*<>k»Hl  by  the  bn*aking  out  of  hostilities.  It  had  Invn  held  that 
•^^  agent  of  an  insurance  company  came  within  the  rule  (Insnr- 
'^  Company  /•.  Davis,  95  U.  S.  425,  420)  :  and  Mr.  Justi(v  Bradley, 
^  delivering  the  opinion  in  that  case,  had  said  that,  in  order  that 
^*''  apiMuy  might  subsist  during  the  war,  it  must  have  the  assent 

*  the  parties.  This  remark  was  made  with  n»fert»nce  to  the  case 
"♦*^  l»efon»  the  court  in  which  the  agent  of  a  New  York  company, 
'^»*»  n*!.id«l  in  Virginia,  entered  the  Confederate  st^rviiv  and  then»- 
itter  refuse<l  to  receive  premiums,  on  the  ground  that  he  had  no 
^i|>ts  from  the  company,  and  that  the  money,  if  reivived  by  Iiiin. 
*oulJ  lie  confiscated  by  the  Confederate  government,     A  claim  was 
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subsequently  made  for  the  insurance,  on  the  ground  that  the  insured 
was  guilty  of  no  laches  and  that  at  the  close  of  the  war  the  policy 
revived.  The  court  held  that  the  agency  was  revoked  by  the  war, 
since  its  continuance  would  have  involved  an  active  and  continuous 
business  of  such  a  nature  that  it  could  not  be  carried  on  during  the 
war,  where  the  princij^al  and  the  agent  resided  in  different  belligerent 
coinitries.  The  general  subject  of  contracts  and  business  between  the 
citizens  of  States  at  war  was  examined  with  great  care  in  Kershaw  r. 
Kelsey,  100  Massachusetts,  561,  by  Mr.  Justice  Gray,  who  held  that, 
while  the  law  of  nations  prohibited  all  contracts  involving  inter- 
course between  citizens  of  the  two  belligerents,  the  prohibition  would 
not  be  carried  further,  and  that  the  court  was  not  disposed  to  declare 
unlawful  contracts  such  as  had  not  previously  been  adjudged  to  be 
inconsistent  with  a  state  of  war.  The  Supreme  Court  thought  that 
the  power  of  attorney  in  the  present  case  was  not  revoked  by  the 
war,  and  that,  as  it  was  manifestly  the  interest  of  the  principal  that 
the  agency  constituted  l>efore  the  war  should  continue,  his  assent  to 
its  continuance  would  be  presumed.  And  the  act  of  the  agent  was 
ratified  by  the  receipt  by  the  principal  of  the  money  obtained  by 
the  sale. 

wniiums  V.  Paine  (1897),  169  U.  S.  55;  opinion  by  Mr.  Justice  Peekham. 

During  the  war,  a  sale  of  land  wnthin  the  Union  lines  was  made 
under  a  deed  of  trust  given  before  the  war  to  secure  the  payment  of 
a  debt.  The  grantor,  at  the  time  of  the  sale,  was  a  resident  within 
the  Confederate  lines.     Held,  that  the  sale  was  valid. 

Mitchell  i\  Nodaway  County,  80  Mo.  257. 

Witli  regard  to  life  insurance  contracts,  it  was  held  that,  as  the 
companies  elected  to  insist  upon  the  conditions  of  time  as  to  the 
payment  of  premiums,  the  i)ayment  of  which  had  been  prevented 
b}'  the  existence  of  war,  the  policies  nmst  he  considered  as  extin- 
guished by  nonpayment  of  the  premiums,  but  that  the  insured  were 
entitled  ex  a»quo  et  bono  to  recover  the  equitable  value  of  the  poli- 
cies, with  interest  from  the  close  of  the  war. 

New  York  Life  Ins.  Co.  v.  Statham  (187r>),  93  U.  S.  24. 

Sw  Senmies  r.  Hartford  Ins.  (^o.   (1871),  13  Wall.  158:    New  York  Life 

Ins.  Co.  r.  Davis  (1877),  95  U.  S.  425;  Abell  r.  Penn  Mutual  Life 

Ins.  Co.  (18S1),  18  W.  Va.  400. 

(3)  Cessation  of  Interest. 

§1138. 

Interest  did  not  run  during  war  on  a  mortgage  debt  due  by  an 
inhabitant  of  the  United  States  to  a  British  subject.    The  reporter 
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in  a  note  states  that  this  had  been  the  uniform  holding  in  the  courts 
of  Pennsylvania. 

Hoare  v.  Allen,  Supreme  Court  of  Pa.,  1780.  2  DaU.  102.  This  principle 
waa  afflrmed  In  tbe  ease  of  Foxcraft  and  GaUowny  i*.  Nagle,  Supreme 
Court  of  Pa.,  1791,  2  Dall.  132. 

See,  to  tbe  same  effect  Brown  r.  Hiatts,  15  WaU.  177. 

See  Moore,  Int  Arbitrations,  IV.  4313. 

There  should  be  no  abatement  of  interest  on  a  judgment  during  the 
war,  the  counties  in  which  the  plaintiff  and  defendant  respectively 
lived  being  judicially  known  not  to  be  in  territories  which  were  hos- 
tile to  one  another. 

Kent  Paine  &  Co.  v.  Chapman,  18  W.  Va.  485. 

3.  Judicial  Remedies. 

(1)  suspension  and  revival. 

§  1139. 

An  alien  enemy  is  not  permitted  to  sue. 

Wilcox  r.  Henry,  1  DaU.  00;  Matthews  r.  McStea,  91  U.  S.  7:  Sander- 
iion  V.  Morgan,  39  N.  Y.  231 ;  PerlcinK  v,  Kogern.  35  Ind.  124 ;  Rice  v. 
Shook,  27  Arlc.  137;  Grinnan  v.  Edwads,  21  W.  Va.  347;  Ilaymond 
r.  Camden,  22  W.  Va.  180;  Stunn  r.  Flemuiing,  22  W.  Va.  404; 
Stephens  v.  Brown,  24  W.  Va.  234. 

This  rule  obviously  does  not  operate  as  to  alien  (»nemies  who  are  by 
treaty  permitted  to  continue  their  residence  and  business,  on  condi- 
tion of  observing  the  laws. 

The  existence  of  war  does  not  prevent  the  citizens  of  one  l)elligi»rent 
power  from  taking  proceedings  for  the  protection  of  their  own  prop- 
erty, in  their  own  courts,  against  the  citizens  of  the  other,  whenever 
the  latter  can  be  reached  by  process:  and  where  an  alien  enemy  is 
thus  sued,  he  may  defend  himself  in  the  action. 

McVeigh  r.  United  States,  11  Wall.  250;  riiltwl  States  r.  Sliaros  of 
Stock.  5  Blatchf.  231;  I-.ee  r.  Rogers,  2  Sawyer,  540;  Seymour  r. 
Bailey,  66  111.  288;   Buford  v.  8i>eed,  11  Busli.  338. 

The  right  to  sue  revives  after  jx^aiv. 

Hanger  r.  Abbott  «  Wall.  .532;  Stlk^  r.  Kastlcy,  51  III.  275.  S<h>.  also. 
WMkox  r.  Henry,  1  Dall.  6a 

Citixens  of  the  loyal  States  were  not  prevented  from  suing  citizens 

of  the  Confederate  States  in  the  Federal  courts  in  those  States  as  s<H)n 

as  such  courts  were  opened.    Ifefore  any  official  proclamation  of  tlie 

Old  of  the  civil  war  was  made  courts  of  the  United  States  were  lieM  in 

the  aeveral  States  which  had  been  engaged  in  rebellion,  and  their 
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jurisdiction  to  hear  and  determine  the  cases  brought  before  th 
well  before  as  after  such  proclamation  is  not  open  to  <x)ntrovci 

Masterson  v.  Howard,  18  WaU.  00. 

As  to  the  time  when  the  civil  war  ceased  in  different  places,  set 
§  1163. 

The  fact  that  a  defendant  in  a  suit,  during  the  war.  left  the 
and  joined  the  United  States  Army,  affords  no  ground  for  mai 
ing  a  bill  to  reverse  the  proceedings  had  in  the  suit  durir 
absence. 

Rodgers  and  Smith  r.  DIbrell,  G  I^a  (Tenn.),  GO. 

(2)    SUSPENSION  OF  STATUTE  OF  LIMITATIONS. 

§  1140. 

The  treaty  of  peace  with  Great  Britain  prevents  the  operati 
the  statute  of  limitations  of  Virginia  on  British  debts  which 
incurred  before  the  treaty. 

Hopkirk  v.  Bell,  3  Cranch,  454. 

Where  a  citizen  of  a  State  adhering  during  the  war  of  the 
lion  to  the  national  cause  brought  suit,  after  the  war,  against  i 
zen  residing  during  the  war  within  the  limits  of  an  insurrecti 
State,  it  was  held  that  the  period  during  which  the  plaintiff  wa 
vented  from  suing  by  the  state  of  hostilities  should  be  deducted 
the  time  necessary  to  bar  the  action  under  the  statute  of  limits 

Hanger  v,  Ahbott,  G  Wall.  532. 

See,  also,  The  Protector,  12  W^all.  7(K);    Seninii»s  r,  Hartford  Ins. 

Wall.   150;    Brown   r.   Iliatts,   15   Wall.   177;    University  r. 

18  Wall.  106. 

4.  Licenses. 
§1141. 

Licenses  are  sometimes  granted  by  a  belligerent  State  to  it 
citizens,  to  those  of  the  enemy,  or  to  neutrals,  to  carry  on  a 
which  is  interdicted  by  the  laws  of  war.     Such  documents  mi 
respected  by  the  officers  and  tribunals  of  the  State  under 
authority  they  are  issued,  though  they  may  lx»  considered  I 
adverse  l)elligerent  as  a  ground  of  capture  and  confiscation, 
are  to  Ix*  construed  fairlv  but  strictly. 

Licensees  are  general  and  special.  A  general  license  relax< 
exercis(».  of  the  rights  of  war,  generally  or  partially,  in  relati 
any  community  or  individuals  liable  to  I)e  affected  by  their  oper 
A  special  license  is  one  given  to  individuals  for  a  i)articular  v 
for  the  importation  or  exportation  of  particular  goods. 
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Licenses  to  trade  must,  as  a  general  rule,  emanate  from  the  supreme 
authority  of  the  State.  But  there  are  exceptions  to  this  rule,  grow- 
ing out  of  the  particular  circumstances  of  the  war  in  particular 
places.  Thus,  the  governor  of  a  province,  the  general  of  un  army, 
or  the  admiral  of  a  fleet,  may  grant  licenses  to  trade  within  the 
limits  of  their  own  commands.  But  such  licenses  afford  no  protec- 
tion beyond  the  limits  of  the  authority  of  those  who  issue  them. 

HaUe<*k,  Int.  Ijkw  (3d  ed.,  by  Baker),  II.  343  et  seq. 

See,  as  to  Mcenses  to  trade.  The  Sea  Lion,  5  WaU.  G30 ;   Coppell  r.  HaU, 

7  WaU.  542;   Hamilton  r.  Dillin,  21  WaU.  73;    United  States  v.  One 

Hundred  Barrels  of  Cement,  27  Fed.  Cases,  202. 

**  I  have  to  acknowledge  the  receipt  or  your  letter  of  the  9th  instant, 

^o  which  you  state  that  you  desire,  as  counsel  for  the  Equitable  Life 

Assurance  Society  of  the  United  States,  to  obtain  from  this  Govern- 

'nent  authority  for  your  company  to  apply  to  the  Spanish  Govem- 

fii^nt  for  a  license  that  will  enable  it  to  protect  its  real  estate  and  other 

assets  in  Spain. 

In  this  relation,  the  Department  desires  to  refer  to  Article  XIII. 
^'  tlie  treaty  between  the  United  States  and  Spain,  concluded  at 
San   Lorenzo  el  Real,  October  22,  1795. 

**  The  provisions  of  the  article  are  as  follows : 

*■  For  the  better  promoting  of  commerce  on  both  sides,  it  is  agreed, 
t"at,  if  a  war  shall  break  out  between  the  said  two  nations  one  year 
a»tor  the  proclamation  of  the  war  shall  Ix;  allowed  to  the  merchants 
n»  tli<»  cities  and  towns  where  they  shall  live,  for  collecting  and  trans- 
P^*rt.iiig  their  goods  and  merchandises;  and  if  anything  l)e  taken  from 
thein  or  any  injury  Ix?  done  them  within  that  term,  l)y  either  party, 
^^  the  people  or  subji*cts  of  either,  full  satisfaction  shall  Ix*  made  for 
t*ie  same  by  the  (iovernment.' 

^  If  the  oWigations  of  this  article,  which  expressly  refer  to  a  state 

of  >var,  were  re(*ognize<l  by  the  Spanish  (iovernment,  it  is  probable 

^^t   they  would  l)e  so  construed  as  to  accomplish,  for  the  present, 

the  object  which  you  desire  to  attain,  so  far  at  least  as  the  protection 

^^  any  personal  property  is  concerned.     The  Department,  however, 

*^  *dvisi»d  that  the  Spanish  Government  has,  as  its  public  pr(H*lama- 

"OUs  imply,  declared  all  the  treaty  stipulations  lx»twtHMi  the  two  coun- 

^^  even  though  such  stipulations  expressly  refer  to  a  state  of  war, 

^^  annulled  by  the  existing  hostilities. 

In  this  position  the  Government  of  the  United  States  d(x»s  not 

*^uiesce;  and  while  it  considers  the  action  of  the  Spanish  Govern- 

^^t  as  releasing  it  from  any  obligation  to  ol)serve  the  stipulations 

^^  Question,  it  is  unwilling  to  lend  any  countenance  to  that  (lovern- 

^I's  cootention.    With  this  reservation,  however,  it  is  not  disposed, 

^  ^di  a  case  as  is  now  presented,  to  stand  in  the  way  of  its  citizens 
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obtaining,  by  special  license  of  the  Spanish  Government,  the  protec- 
tion which  the  treaty  was  designed  to  secure  to  them.  The  Depart- 
ment therefore  grants  the  request  of  the  Equitable  Life  Assurance 
Society  of  the  United  States  for  permission  to  obtain  from  the  Span- 
ish Government  a  license  which  will  enable  the  company  to  protect 
its  assets  in  Spain.  It  is,  however,  to  be  understood  that  this  per- 
mission is  granted  upon  the  condition  that  the  company  will  perform 
its  duties  as  a  citizen  of  the  United  States  and  confine  itself  in  its 
action  in  Spain  to  the  protection  of  its  legitimate  interests,  and  that 
the  permission  is  revocable  at  the  will  of  this  Government." 

Mr.  Moore,  Assist  Sec.  of  State,  to  Messrs.  Alexander  and  Green,  May 
19,  1898,  228  MS.  Dom.  Let  586. 

5.  Interference  with  Means  of  Communication. 

§  1142. 

In  the  summer  of  1893,  in  view  of  political  disturbances,  the  Gov- 
ernment of  Brazil  prohibited  the  use  of  cipher  words  in  commercia^V. 
messages  sent  to  that  country.  The  minister  of  the  United  States  fc.* 
Eio  was  instructed  to  try  to  have  the  restriction  removed  altogethe^r-, 
but,  if  this  was  impossible,  as  a  last  resort  to  suggest  the  expediei:im.i 
of  lodging  the  cipher  codes  with  the  Government.  The  interdictic 
was  subsequently  removed.  After  the  revolt  of  the  squadron  undt 
Admiral  Mello,  telegraphic  communication  for  commercial  purpos^^ 
was  altogether  prohibited,  but  the  restriction  was  almost  immediate^-  - 
modified  so  as  to  allow  messages  to  be  sent  in  plain  language,  wit::-  J 
the  vise  of  the  minister  of  the  treasury. 

For.  Rel.  1893,  38-39.  41-43,  49-50,  62,  145. 


During  the  war  between  the  United  States  and  Spain,  a  censo 
ship  was  established,  under  General  A.  W.  Greely,  Chief  Sign 
Officer,  of  cable  messages  sent  from  the  United  States.     No  ciphes^ 
messages  were  permitted  to  pass  without  special  authority  in  eac 
case;    but  such  authority  was  given  for  the  messages  of  diplomatic 
representatives  officially  addressed  and  signed.     In  this  relation,  how^ 
ever,  it  was  observed  that,  "  should  the  exigencies  of  war  require 
this  Department  could  oppose  no  objection  to  the  complete  prohibi- 
tion of  all  cipher  messages,  whether  of  foreign  representatives  of 
others." 

Mr.  Adee,  Act  Sec.  of  State,  to  Sec.  of  War,  April  27,  1898,  228  MS. 
Doni.  Let  02. 

See,  also,  Mr.  Adee,  Act  Sec.  of  State,  to  See.  of  War,  April  27.  1896, 
228  MS.  Dom.  Let  58;  Mr.  Moore,  Act  Sec.  of  State,  to  Sec.  of 
War,  May  3,  18J>8,  228  MS.  Dom.  I^et  243;  Mr.  Moore,  Act  Sec 
of  State,  to  Mr.  Oliveira  Lima,  "  personal/'  May  28»  1808,  MS.  Nolet 
to  Brazilian  Leg.  VIL  18L 
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Tbe  i-eofionihip  was  saBpended  on  the  signing  of  the  armistice  of  August 
12,  1808.  (Mr.  Day,  Sec  of  State,  to  Mr.  Hay,  ambass.  to  England, 
tel.,  Aug.  15,  1808,  MS.  Inst.  Gr.  Br.  XXXII.  625.) 

By  the  Universal  Postal  Convention  of  Vienna^  Art.  IV.,  which 
Was  in  force  during  the  war  between  the  United  States  arid  Spain, 
■^  the  right  of  transit "  of  the  mails  was  guaranteed  "  throughout  the 
entire  territory  ^  of  the  countries   forming  the   Universal   Postal 
ITnion,  of  which  both  the  United  States  and  Spain  are  members.     No 
uiteniational  discussion  as  to  the  disposition  of  mails  arose  during 
the  war  in  question.    The  stipulation  just  quoted  was,  however,  said 
**to  insure  the  .safe  transit  under  any  conditions  of  closed  mails  pass- 
ing from  one  country  of  the  Postal  Union  to  another  country  of  the 
Tnion."  but  to  have  '*  no  bearing  on  mails  passing  from  one  post-office 
to  another  |)Ost -office  in  the  same  country." 

Mr.  Smith.  Postmaster-General,  to  Sec.  of  State,  June  1,  1808,  MS.  Mlsa 
Let 

Regulations  adopted  by  China  during  the  war  with  Japan,  which 
'^fiiired  all  ships  entering  the  port  of  Shanghai,  after  seven  o'clock 
•^  flight,  to  anchor  outside  the  harbor  until  the  following  morning, 

^^re  considered  as  being  "  in  the  nature  of  a  defensive  measure  to 

^nich  objection  could  not  well  be  taken." 

Mr.  Gresham,  Sec.  of  State,  to  Mr.  Denby,  jr.,  charg(^.  No.  051,  Sept  28, 
1804,  MS.  Inst  ('hina,  V.  05. 

In  respect  to  the  extinguishment  of  lighthouses,  the  Department 

^^  *>f  i>pinion  that  such  a  measure,  where  it  is  fraught  witii  danger 

to  foreign  vessels  navigating  the  waters  adjacent  to  the  coast,  may  be 

^^^^^rted  to  only  when  there  is  good  ground  to  lK»lieve  that  the  light.s 

^oulil  facilitate  an  impending  attack  at  a  particular  point."' 

Mr.  Gresham,  Sec.  of  State,  to  Mr.  Denby,  jr.,  charge  at  Peicing,  Sept  28, 
1804,  MS.  Inst  China,  V.  05. 

X.  MILITARY  OCCVPATIOy. 

1.  Occupied  TEBarroBY  and  Its  Administration. 

§  1143. 
See  supra.  I  21. 

^  Some  doubt  has  been  suggested  whether  Santa  Cruz,  while  in  the 

possession  of  Great  Britain,  could  properly  be  con- 
BtUifttvmt  ooraps-  gijered  as  a  British  island.     But  for  this  doubt  there 

can  be  no  foundation.     Although  acquisitions  made 


during  war  are  not  considered  as  i>ermanont  until 
ocinfirmed  by  treaty^  yet  to  every  commercial  and  belligerent  purpose, 
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they  are  considered  as  a  part  of  the  domain  of  the  conqueror,  so  long 
as  he  retains  the  possession  and  government  of  them.  The  island  of 
Santa  Cruz,  after  its  capitulation,  remained  a  British  island  until  it 
was  restored  to  Denmark." 

Thirty  Hogsheads  of  Sugar  r.  Boyle  (March  3.  1815),  9  Cranch,  191. 

See,  as  to  military  occupation,  FC'raud-Giraud,  Occupation  militaire: 
Recours  »l  raison  des  douimages  caus^  par  la  guerre;  Delerot.  Ver- 
sailles pendant  Toccupation ;  VernevUle,  De  Toccupatlon  comme  mode 
d'acquisitlon  de  la  propri^tC  en  droit  des  gens. 

The  territory  of  Castine,  by  the  conquest  and  occupation  by  Great 
Britain,  passed  under  the  temporary  allegiance  and  sovereignty  of  the 
British  sovereign.  The  sovereignty  of  the  United  States  over  the 
territory  was  suspended  during  such  occupation,  so  that  the  laws  of 
the  United  States  could  not  be  rightfully  enforced  there,  or  be  obliga- 
tory upon  the  inhabitants  who  remained  and  submitted  to  the  con- 
querors. But  a  territory  conquered  by  an  enemy  is  not  to  be  consid- 
ered as  incorporated  into  the  dominions  of  that  enemy  without  a 
renunciation  in  a  treaty  of  peace,  or  a  long  and  i^ermanent  possession. 
Until  such  incorporation  it  is  still  entitled  to  the  full  benefit  of  thi 
law  of  postliminy. 

United  States  v.  Rice,  4  Wheat.  24(5 ;    United  States  v.  Hayward,  2  Gi 
lison,  485. 


On  the  o(»cupation  of  New^  Mexico  in  1840,  General  Kearny,  co 
manding  the  American  forces,  established  a  provisional  governmen 

"  By  this  sul)stitution,''  savs  Mr.  Justice   Daniel,  deliverinff  t 
opinion  of  the  court,  "  of  a  new  suprenuicy,  although  the  former 
litical  relations  of  the  inhabitants  wore  dissolved,  their  private  rel 
tions,   their   rights  vested   under  the  (loverninent  of  their   fomn 
allegiance,  or  those  arising  from  contract  or  usage,  remained  in  fit 
force  and  unchanged,  except  so  far  as  they  were  in  their  nature  a 
character  found  to  be  in  conflict  with  the  Constituticm  and  laws  of  t 
United  States,  or  with  any  regulations  which  the  conquering  aim  ^ 
occupying  authority  should  ordain.    Amongst  the  ccmsequences  whicr'^ 
would  l>e  necessarily  incident  to  the  change  of  sovereignty,  would  1"^^ 
the  appointment  or  control  of  the  agents  by  whom  and  the  modes  i^ 
which  the  government  of  the  occupant  should  be  administered — thi-*' 
result  being  indispensable,  in  order  to  secure  those  objects  for  whicft 
such  a  government  is  usually  established.'' 

In  this  relation,  the  opinion  cites  The  Fania,  5  Robinson ^s  Rep.  106,' 
Vattel,  bk.  3,  chap.  13,  sec.  200;  United  States  /\  Percheman,  7  Pet 
SO,  S7:  Mitchel  r.  United  States,  D  Pet.  711 ;  1  Kent's  Conmi.  177. 

(Jeneral  Kearny,  among  other  things,  established  courts  and  a  code 
of  laws.  The  present  action  was  brought  in  one  of  those  courts  and 
under  a  provision  of  the  code.     Congress,  by  an  act  approved  Sept 
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?».  1850  (0  Stat.  440),  ostablishod  a  Territorial  proverninent  for  Now 

MfxicfK     Th«  Wislative  asseniblv  of  the  Territory,  bv  an  act  of  Julv 

«^  •  •      •  • 

14,  1H,'»1,  providtHl  for  the  transfer  of  suits  and  processes  of  the 
Kearny  courts  to  the  |iew  courts,  and  this  was  done  in  the  presiMit 
case. 

Xo  question  was  made  by  counsel  as  to  the  validity  of  the  Kearney 

onlinances,  said  the  court,  ''  with  respect  to  the  period  during  which 

the  territory  was  held  by  the  United  States  as  occupying  coiupieror, 

and  it  would  seem  to  admit  of  no  doubt  that  during  the  period  of 

their  valid  existence  and  operation,  these  ordinances  must  have  dis- 

pUce<l  and  superseded  every  previous  institution  of  the  vanquished 

<>r  deposed  political  power  which  was  incompatible  with  them."     But 

• 

>t  was  contended   that  all   rights  of  the  occupying  conqueror,  as 

such,  were  terminated  by  the  close  of  the  war,  and  that  the  prior 

institutions,  which  were  overthrown  or  suspended,  were  revived  and 

^^established.    **  The  fallacy  of  this  pretension,"  said  the  court,  "  is 

<^Jfposed  by  the  fact,  that  the  territory  never  was  relinquished  by  the 

^nqueror,  nor  restored  to  its  original  condition  or  allegiance,  but 

^'Bs  retaine<l   by  the  occupant  until   possession   was  matured   into 

*'»?^>liite  [MTinanent  dominion  and  sovei-eignty :  and  this,  t(X),  under 

"*e   .settled   purpose  of  the  United  States  never  to  relinquish  the 

P^^'^^ossion  a(*quired  by  arms.     We  conclude,  therefore,  that  the  ordi- 

nancx^s  and    institutions  of   the   provisional   government    would   be 

'^^'ok«Hl  or  modified  bv  the  United  States  alone,  either  bv  direct  legis- 

latioii  on  the  part  of  Omgress,  or  by  that  of  the  Territorial  govern- 

n^^nt  in  the  exercise*  of  |x>wers  delegated  by  Congress." 

y^  reality,  however,  the  opinion  of  the  court  on  tht»se  points  was 
^  */<'/•,  since  the  case  went  off  on  a  mere  question  of  pleading,  the 
**P*ni<)n  dei'laring  that  the  record  presented  a  matter  "  not  'vithin 
tm*  a|)j)ellate  or  n^visorv  power"'  of  the  court. 

lipltemulorfer  r.  Webl>  (18r»7).  20  How.  17r>. 
S«^\  nlw>.  Cross  r.  Ilnrritsoii.  ir»  How.  lt»4.  VMl 

^Tiile  New  Orleans  was  occupied  by  the  I'nited  States  forces 
^^^^rinp  the  civil  war,  a  lease  of  water-front  property  was  nnule  to  a 
*tetnislnp  company  by  the  city  authorities  appointed  by  the  com- 
^widiiig  general.  The  leasi»  was  for  ten  years  on  payment  of  an 
*nniul  rental,  and  the  (*ompany  entere<l  into  iM)ssi\ssion  and  priMccdiMl 
^<'iinpn)ve  the  pro|)erty.  Some  months  later  the  counnanding  giMicral 
forUde  the  military  city  authorities  to  grant  rights  extending  lH\vond 
'fce  n*establishment  of  civil  government,  and  sckmi  afterwards  the 
rily  government  was  transferred  to  the  projKT  civil  authorities,  who 
tindert«iok  to  remove  by  force  a  part  of  the  company's  projH»rty, 
maintaining  that  the  military  government  had  no  p«»\v(»r  to  I<'ase 
jiruperty  held  in  trust  by  the  city  for  public  uses,  and  that  whatever 


260  WAB.  [§  1143. 

rights  or  powers  the  military  authorities  possessed  ended  with  the 
termination  of  hostilities.  The  company  applied  for  an  injunction 
and  damages.  It  was  held  that  the  powers  of  a  military  occupant 
in  the  exercise  of  the  functions  of  government  were  limited  only  by 
the  laws  and  usages  of  war ;  that  a  contract  for  the  use  of  a  part  of 
tlie  water  front  of  the  city  was  within  the  scope  of  the  military 
occupant's  authority;  that  the  question  therefore  arose  whether  the 
contract  under  discussion  represented  a  fair  and  reasonable  exercise 
of  such  authority;  that,  considering  the  provisions  of  the  lease, 
this  question  was  to  be  answered  in  the  affirmative;  that  the  lease 
therefore  did  not  fall  when  the  military  jurisdiction  ended,  and  that 
the  law  of  post  liminium  had  no  application  to  the  case.  The  court 
added,  Jiowever :  "  We  do  not  intend  to  impugn  the  general  principle 
that  the  contracts  of  the  conqueror  touching  things  in  conquered 
territory  lose  their  efficacy  when  his  dominion  ceases.  We  decide  the 
case  upon  its  own  peculiar  circumstances,  which  we  think  are  sufficient 
to  take  it  out  of  the  rule." 

New  Orleans  v.  Steamship  Co.,  20  WaU.  387. 

Cited  by  Knox,  At  Gen.,  Oct.  17,  1901,  23  Op.  551,  5(»1,  holding  that  sec.  & 

of  the  joint  resolution  of  May  1,  1000,  31  Stat  715,  imposing  certaim. 

restrictions  on  the  grant  of  franchises  in  Porto  Rico,  did  not  a 

an  antecedent  license  issued  by  the  Secretary  of  War  for  the  buildi 

and  maintenance  of  a  wharf  at  San  Juan. 


"  In  New  Orleans  v.  Steamship  Co.,  20  Wall.  387,  393,  it  was  sai( 
with  respect  to  the  powers  of  the  military  government  over  the  cit  -  _ 
of  New  Orleans  after  its  conquest,  that  it  had  '  the  same  power  aiw  ^ 
rights  in  territory  held  by  conquest  as  if  the  territory  had  belongs— ^ 
to  a  foreign  country  and  had  been  subjugated  in  a  foreign  war. 
such  cases  the  conquering  power  has  the  right  to  displace  the  pr- 
existing  authority,  and  to  assume  to  such  extent  as  it  may  dee^- 
proper  the  exercise  by  itself  of  all  the  powers  and  functions  of  govern'* 
ment.  It  may  appoint  all  the  necessary  officers  and  clothe  them  wiitr  1 
designated  powers,  larger  or  smaller,  according  to  its  pleasure.  '^ 
may  prescril>e  the  revenues  to  be  paid,  and  apply  them  to  its  own  u  ^^ 
or  otherwise.  It  may  do  anything  necessary  to  strengthen  itself  ai^^ 
weaken  the  enemy.  There  is  no  limit  to  the  powers  that  may  ^-^ 
exerted  in  such  cases,  save  those  which  are  found  in  the  laws  ar^*^ 
usages  of  war.  These  principles  haVe  the  sanction  of  all  publici??*^ 
who  have  considered  the  subject." 

Mr.  .Tustico  Rrown,  delivering  the  opinion  of  the  court,  Dooley  i\  Vnit.^^ 
States  (1001),  182  U.  S.  222,  2:U. 

The  Constitution  did  not  prohibit  the  creation  by  military  a*^' 
thority  of  courts  for  the  trial  of  civil  causes  during  the  civil  war  ^^ 
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c*(>nquered  portions  of  the  insurgent  States.    The  establishment  of 
such  courts  was  the  exercise  of  the  ordinary  rights  of  conquest. 

Merhnnfcfl  and  Traders'  Bank  v.  Union  Bank,  22  Wall.  276. 

Petitioner,  a  resident  native  of  Porto  Rico,  and  a  civilian,  was  tried, 

(x>nvicted,  and  sentenced  in  March,  1899,  for  a  crime  committed  in 

that  island,  by  a  military  tribunal  of  the  United  States  established 

during  the  occupancy  of  the  island  by  the  forces  of  the  United  States 

as  conquered  territory  of  Spain.    Held^  that  so  long  as  a  state  of 

war  exi.sted  between  Spain  and  the  United  States,  arid  the  island 

tvinained  Spanish  territory,  which  was  until  April  11,  1899,  when 

ratifications  of  the  treaty  of  peace  and  of  cession  were  exchanged, 

^keii  tribunal  had  jurisdiction  to  try  offenses,  and,  no  objection  being 

uitde  to  the  formal  regularity  of  the  proceedings,  the  petitioner  was 

*tot  entitled  to  discharge  on  a  writ  of  habeas  corpus. 

Ex  parte  Ortiz,  100  Fed.  Rep.  066. 

The  court  has  never  gone  further  in  protecting  the  property  of  citi- 
zens residing  during  the  rebellion  in  the  Confederate  States  from 
judicial  sale  than  to  declare  that  where  such  citizen  has  been  driven 
'rr>ni  his  home  by  a  special  military  order  and  forbidden  to  return, 
JiiUicial  proceedings  against  him  were  void. 

UniTersity  r.  Finch,  18  Wall.  lOa 

""*  The  capitulation  of  the  Spanish  forces  in  Santiago  de  Cuba  and 
^^  the  eastern  part  of  the  province  of  Santiago  and  the  occupation 
^^  the  territory  by  the  forces  of  the  United  States  render  it  neces- 
"*0'  to  iiLstnict  the  military  commander  of  the  United  States  as  to 
the  <*onduct  which  he  is  to  observe  during  the  military  occupation. 

**  The  first  effect  of  the  military  occupation  of  the  enemy's  territory 

^"^  the  st»verance  of  the  former  political  relations  of  the  inhabitants 

\ii\\  the  establi.shment  of  a  new  political  power.     Under  this  changed 

***iu«Uti()n  of  things  the  inhabitants,  so  long  as  they  perform  their 

^"ities,  are  entitled  to  security  in  their  persons  and  proix^rty  and 

"^  all  their  i)rivate  rights  and  relations.     It  is  my  desire  that  the 

mhahitants  of  Oiba  should  be  acquainted  with  the  purpose*  of  the 

1  ^uteil  States  to  discharge  to  the  fullest  extent  its  obligations  in  this 

'^^l.    It  will  therefore  be  the  dutv  of  the  commander  of  the  annv 

*^*i  (Hvu|)ation  to  announ(*e  and  proclaim  in  the  most  public  manner 

"HI  ^p  (^,jm>  u(jt  to  make  war  u|K>n  the  inhabitants  of  Cuba,  nor 

^m\  any  party  or  faction  among  them,  but  to  protect  them  in  their 

"«wcs,  in  their  employments,  and   in  their  personal  and  n»Iigious 

'^^^s.    All  persons  who,  either  by  active  aid  or  by  honest  subinis- 

^w,  cooperate  with  the  United  States  in  its  efforts  to  give  effect  to 
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this  iMMieficont  purpose  will  receive  the  i^eward  of  its  support  ar ^j 

pi'otection.    Our  occupation   should   he   as   free   from   severity  ^g 

possible. 

''  Though  the  powers  of  the  military  occupant  are  absolute  a      -nj 
supreme  and  immediately  operate  u^wn  the  political  condition         of 

the  inhabitants,  the  municipal  laws  of  the  conquered  territory,  si ach 

as  affect  private  rights  of  person  and  property  and  provide  for    ^Jie 
punishment  of  crime,  are  considered  as  continuing  in  force,  so  faKr  as 
they  are  compatible  wuth  the  new  order  of  things,  until  they  are  ^i/s- 
jjended  or  superseded  by  the  occupying  belligerent;  and  in  practice 
they  are  not  usually  abrogated,  but  are  allowed  to  remain  in  force 
and  to  be  administered  by  the  ordinaiy  tribunals,  substantially  as 
they  WTre  before  the  oc!cupation.    This  enlightened  practice  is,  so 
far  as  possible,  to  be  adhered  to  on  the  present  occasion.    The  judges 
and  other  officials  connected  with  the  administration  of  justice  may, 
if  they  accept  the  supremacy  of  the  United   States,  continue  to 
administer  the  ordinary  law  of  the  land,  as  between  man  and  mai^i 
under  the  supervision  of  the  American  commander-in-chief.    Tt*-* 
native  constabulary  will,  so  far  as  may  be  practicable,  be  preserve*^* 
The  freedom  of  the  people  to  pursue  their  accustomed  occupatio^^*^ 
will  l)e  abridged  only  when  it  may  be  necessary  to  do  so. 

"  While  the  rule  of  conduct  of  the  American  commander  in  chi^* 
will  be  such  as  has  just  been  defined,  it  will  be  his  duty  to  ado;^^ 
measures  of  a  different  kind  if,  unfortunately,  the  course  of  tl 
people  should  render  such  measures  indispensable  to  the  maintenan 
of  law  and  order.  He  will  then  possess  the  power  to  replace  or  ex|^^^* 
the  native  officials  in  part  or  altogether;  to  substitute  new  courts  ^^* 
his  own  constitution  for  those  that  now  exist,  or  to  create  such  new  ^^^ 
supplementary  tribunals  as  nuiy  be  necessary.  In  the  exercise  ^^^ 
these  high  powers  the  commander  must  be  guided  by  his  judgme^"* 
and  his  experience  and  a  high  sense  of  justice. 

"One  of  the  most  important  and  most  practical  problems  wi*^*^ 
which  it  will  be  necessary  to  deal  is  that  of  the  treatment  of  proper"^^ 
and  the  collection  and  administration  of  the  revemies.     It  is  conced^?*^ 
that  all  public  funds  and  securities  belonging  to  the  government  <^* 
the  country  in  its  own  right,  and  all  arms  and  supplies  and  other  nio^" 
able  property  of  such  government,  may  Iw  seized  by  the  militaJ".y 
occupant  an<l  converted  to  his  own  use.     Th(»  real  proi>erty  of  tl^^ 
state  he  may  hold  and  administer,  at  the  same  time  enjoying  th*^' 
revenues  thereof,  but  he  is  not  to  destroy   it  save  in  the  case   of 
military  necessity.     All  j)ublic  means  of  transportation,  .such  as  tel^ 
graph  lines,  cables,  railways,  and  boats,  Iw^Ionging  to  the  state,  ms)* 
!»(»  appropriated  to  his  us<»,  but,  unless  in  <'as(»  of  military  neeef«itV- 
they  are  not  to  be  destroyed.     All  churches  and  buildings  devoted 
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it  roli^oiis  worship  and  to  the  arts  and  sciences,  and  all  sohool- 
louses,  are,  so  far  as  possible,  to  be  protected,  and  all  destruction  or 
ntontional  defacement  of  such  places,  of  historical  monuments  or 
irchives,  or  works  of  science  or  art  is  prohibited,  save  when  required 
>y  urgent  military  necessity. 

••  Private  property,  whether  belonging  to  individuals  or  corpora- 
tions, is  to  be  respected,  and  can  l)c  confiscated  only  fgr  cause.  Means 
of  transportation,  such  as  telegraph  lines  and  cables,  railways  and 
boats,  may,  although  they  belong  to  private  individuals  or  corpora- 
tions, be  seized  by  the  militari'  occupant,  but  unless  destroyed  under 
niilitary  necessity  are  not  to  be  retained. 

•'  \\TiiIe  it  is  held  to  be  the  right  of  the  conqueror  to  levy  contri- 
Uitions  upon  the  enemy  in  their  seaports,  towns,  or  pn)vinces  w^hich 
imy  l>e  in  his  military  possession  by  conquest,  and  to  apply  the  pro- 
ceeds to  clefray  the  expense  of  the  war,  this  right  is  to  be  exercised 
I'ithin  such  limitations  that  it  may  not  savor  of  confiscation.  As 
he  result  of  military  occupation  the  taxes  and  duties  payable  by 
^^  inhabitants  to  the  former  government  l>ecome  payable  to  the 
>ilitary  occupant,  unless  he  sees  fit  to  substitute  for  them  other  rates 
^  modes  of  contribution  to  the  expenses  of  the  government.  The 
'oneys  so  collected  are  to  be  used  for  the  purpose  of  paying  the 
^peiises  of  government  under  the  military  occupation,  such  as  the 
'•ries  of  the  judges  and  the  iwlice,  and  for  the  payment  of  the 
^I><*nses  of  the  army. 

**  I*rivate  property  taken  for  the  use  of  the  army  is  to  lx»  paid  for, 
"<*n  [)ossible,  in  cash  at  a  fair  valuation,  and  when  payment  in  cash 
^'^t  [Kissible  receipts  are  to  1k»  given. 

*Al|  [K>rts  and  places  in  Cuba  which  may  Iw  in  the  actual  posses- 
^*n  u{  our  land  and  naval  forivs  will  Ih»  oixMied  to  the  conuueriT  of 
**  neutral  nations,  as  well  as  our  own,  in  articles  not  contraband  of 
'*''*  upon  payment  of  the  prescTilH»d  rates  of  duty  which  may  be  in 
**<Xie  at  the  time  of  the  importation.'' 

Order  of  President  McKlnley  to  tho  Seoretnrj'  of  Wnr.  .Tnly  IS,  ISfW.  on 
the  ocx-nptitioii  of  Santiago  de  Cuba  by  the  Ainericau  forces.  Cor- 
resvpondenoe  relating  to  War  with  Spain  I.  159. 

•^^  a  matter  of  power,  it  is  within  the  legitimate  function  of  the 
**r  Department  to  establish  and  maintain  its  own  telegraph  line 
l^Ween  Santiago  and  Havana,  Cuba,  and  to  transmit  private  mes- 
^^R'^over  it,  although  the  transaction  of  business  of  that  nature  nmy 
**  in  conflict  with  the  vesteil  rights  of  the  Internaticmal  Oivan  Tele- 
P^ph  Company.  In  the  nniintenance  and  o|M»niti(ui  (»f  such  line 
*wnulitar\*  officers  of  the  United  States  in  Culm  are  exmisinir  i\  war 
l^'^tT  under  a  military  oci*upation  of  territtuv  wrested  by  arnw  from 
•  Wligtreiit.     The  question  whether  the  business  of  the  International 
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Ocean  Telegraph  Company  is  thereby  injuriously  affected  in  contra- 
vention of  its  conce^ssion  is  one,  the  authority  to  determine  which  is 
not  vested  in  the  Attorney-General. 

Syl.,  Griggs,  At.  Gen..  March  18,  1001,  23  Op.  425. 

For  a  report  on  the  draft  of  a  proiiosed  order  of  the  milltarj'  government 
of  Cuba  authorizing  the  organization  of  railroad  ct>uipanlc*s  in  the 
island  and  the  construction,  maintenance,  and  operation  of  railroads 
there,  see  Magoon's  Reports,  391. 

As  to  the  exercise  of  the  pardoning  power  under  the  military  government 
in  New  Mexico  and  the  orders  of  the  military  government  of  Cuba 
relating  to  the  exercise  of  the  same  iK)wer  under  that  government, 
so<»  Magoon's  Ueix)rts,  501. 

After  the  raising  of  the  siege  of  Peking,  Aug.  14,  1000,  a  number 
of  foreigners  l)egan  to  take  possession  of  and  to  endeavor  to  purchase 
much  of  the  burned  and  abandoned  property  in  what  was  neces.*;arily 
to  Ikj  the  future  legation  quarter.     As  Peking  was  not  a  treaty  port 
where  foreigners  might  buy  land  at  will,  and  as  there  was  danger 
that  the  entire  Chinese-owned  property  in  the  quarter  mentioned 
would  be  preoccupied  so  that  the  legation  grounds  could  not  be  ex- 
tended, the  diplomatic  body  on  Nov.  6,  1900,  resolved  and  annoimce<i. 
"  that  no  purchase  of  ground  from  the  Chinese  since  the  commence- 
ment of  the  siege,  in  the  quarter  occupied  by  the  legations,  will  be 
any  value  without  the  consent  of  the  foreign  representatives." 
Covcrnmciit  of  the  United  States,  while  locognizing  the  "  exceptiom. 
character  "  of  this  resolution,  considered  it  to  be  "  justified  in  view 
the  inconvenience  that  might  result  from  permitting  foreigners 
speculate  in  land  intended  to  Ik».  occupied  by  the  foreign  legatioi 
taken  in  conjunction  with  the  fact  that  Peking  is  not  a  treaty  pc 
where  foreigners  may  purchase  land  at  will."       As  to  its  applicati 
the   American   minister  was  instructed:   "The   Department  woim.^^ 
enjoin  tlie  witliholding  for  the  present  of  authorization  of  the  acqi-^* 
sition  of  the  land  in  question  by  private  individuals.     As  regar"^- 
bona  fide  purchases  made  before  the  action  taken  by  the  foreign  rc^p' 
resentatives,  it  may  Iw  necessary  to  inquire  into  the  circumstanr*^^ 
of  such  i)iirchases,  Wfore  dispossession  is  resorted  to,  if  that  shoii'^ 
ultimately  prove  necessary.'' 

Mr.  Hill,  Art.  Soc  of  State,  to  Mr.  Roclvhill.  HiHx-ial  ronir.  to  China,  }^f^ 
:\,  1001.  For.  Kcl.  VMn.  App..  p.  KK). 

Mr.  Conjrer  in  n  report  of  March  4.  1001,  in  regard  to  the  resolutioo* 
said :  **  On  November  (5  the  allicnl  ix)wers,  through  their  repreaentt" 
tivt's,  gave  tlie  notice  enil)odi€Hl  in  the  resolution  quoted  above.  This 
was  a  restriction  or  (pialification  of  private  ownership  and  a  limita- 
tion of  the  right  of  alienation  which,  during  the  military  occupation, 
the  dominant  i>owers  had  a  right  to  exercise,  and  no  transfers  within 
the  time  designate<l  could  be  valid  as  against  the  United  States  or 
other  powers  rei)rcseuted  here.     The  restriction  was  autborized  Ijy 
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poblio  law  and  neoeiwary  to  prevent  the  ncquisition  of  the  property 
needed  by  private  individaalB  for  speculative  or  other  puri)ose8.  It 
doeH  not  imply  the  fon*ible  acxiuisitiou  of  proiKjrty  for  legation  pur- 
imeea  by  the  rnite<l  States;  hut  is  a  prei'autionary  measure  uKainst 
the  vesting  of  intermediate  rights."  (For.  Kel.  1901.  App.,  p,  97.) 
See,  ateo.  Mr.  Adee,  Act.  Sec.  of  State,  to  Mr.  Uockhill,  siMH'lal  comr.  to 
China,  Aug.  3.  1901,  For.  Rel.  1901,  App.,  p.  241. 

"  20.  Commanding  generals  may  cause  the  magistrates  and  civil 
ofiioers  of  the  hostile  country  to  take  the  oath  of  temporary  allegiance 
or  an  oath  of  fidelity  to  their  own  victorious  government  or  rulers, 
and  they  may  expel  every  one  who  declines  to  do  so.  But  whether 
they  do  so  or  not,  the  i)eople  and  their  civil  officers  owe  strict  obedi- 
ence to  them  as  long  as  they  hold  sway  over  the  district  or  country,  at 
the  peril  of  their  lives." 

Infftmctfoua  for  the  Government  of  Annies  of  the  ITiiitetl  States  in  tlie 
¥\e\il  General  Orders,  No.  100,  April  24,  186a,  War  of  the  Rebellion, 
Official  Records,  seriea  3,  III.  151. 

'^^O.  The  salaries  of  civil  officers  of  the  hostile  government  who 

'^main  in  the  invaded  territory,  and  continue  the  work  of  their  office, 

^Ad  can  continue  it  according  to  the  circumstances  arising  out  of  the 

^ar—such  as  judges,  administrative  or  political  officers,  officers  of  city 

^  communal  governments — are  paid  from  the  public  revenue  of  the 

''ivaded  territory  until  the  military  government  has  reason  wholly  or 

^■'^ially  to  discontinue  it.    Salaries  or  incomes  connected  with  purely 

"^Horary  titles  are  always  stopped/' 

Instructiona  for  the  Government  of  Armies  of  the  TnitCMl  States  in  the 
Field.  General  Orders,  No.  100.  April  24,  18<W.  War  of  tlie  Rebellion, 
Official  R€iH)nls,  series  3.  III.  ir>2. 

Article  XLII.  Territory  is  considered  occupied  whon  it  is  actu- 
*"y  placed  under  the  authority  of  the  hostile  army. 

The  occupation  applies  only  to  the  territory  where  such  authority 
^^  ^established,  and  in  a  position  to  assc»rt  itself.'' 

Convention  reajjecting  the  I-»aws  and  Customs  of  War  <m  I^iiul,  'I'he 
Ilairue,  July  29.  1800,  :i2  Stat.  II.  1821. 

^AjmcLE  XLIII.  The  authority  of  the  legitimate  power  having 
•^nilly  passed  into  the  hands  of  the  occupant,  the  latter  shall  take 
*"  steps  in  his  power  to  re-establish  and  insure,  as  far  as  possible, 
piiblic  onler  and  safety,  while  respecting,  unless  al)solu(ely  pn»vented, 
^ke  laws  in  force  in  the  countrv." 

Convention  res|ie<'tinf:  the  T>aws  and  Customs  of  War  on  I^uid.  The 
Uacoe,  July  29.  1809.  '32  Stat  11.  1821. 
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2.  Civil  War  Cases. 
See  supra,  §  22. 

Where  the  President,  at  the  close  of  hostilities,  appointed  a  inlV  1- 
tary  governor  of  one  of  the  States,  the  peoj)le  whereof  had  l>eeu  5^n 
relH^llion  against  the  United  States,  hehl,  that  such  appointment  <1  ^,1 
not  change  general  laws  of  the  State  then  in  force  for  the  settleiiiL^:ait 
of  the  estates  of  deceased  i>ersons,  nor  remove  from  office  those  ^^  'Sio 
were  at  the  time  engaged  by  law  with  public  duties  in  that  behalf^ 

Ketcbum  v.  Buckley,  99  U.  S.  188. 

A  commanding  general  of  the  Federal  forces  at  Memphis,  in  1SC52, 
had  the  right  to  collect  rents  belonging  to  a  citizen  who  had  remaiirm^ 
within  the  lines  of  the  enemy,  and  hold  them  subject  to  such  disposi- 
tion as  might  thereafter  be  made  of  them  by  the  devisions  of  t^he 
proper  tribunals. 

Gates  V.  Goodloe,  101  C  S.  C12. 

January  1,  1856,  one  citizen  of  Virginia  gave  to  another  in  p^^J* 
ment  for  certain  lands  eight  l)onds  secured  by  mortgage  and  payal>^®' 
one  on  the  first  of  January  in  each  year  from  1857  to  1864,  inclusi  ^^^ 
All  payments  of  principal  and  interest  up  to  and  including  JaniiH'^ 
1,  1861,  were  made  presumably  in  lawful  money.     The  payments  d  **^ 
in  1801  and  1802  were  made  in  Confederate  treasury  notes,  whi^" 
at  the  time  constituted   the   principal   if  not  the  only   circulati^S 
medium  of  the  locality.     The  payments  due  in  1868  and  1864  we^ 
made  in  what  was  conmionlv  called  Viririnia  money :  that  is  to  siM-^^ 
Virginia  bank  notes  issued  prior  to  the  civil  war.     The  payniei*^^ 
up  to  January  1,  1861,  inclusive,  were  made  to  the  mortgagee;  thc^^^ 
due  after  that  time  were  made  to  his  personal  rc*presentatives,  t*^^ 
mortgagee  himself  having  died;  and  in  every  case  the  bond  so  pa-^ 
was  delivered  up.     A\nien  the  last  bond  was  paid  the  personal  r^JP' 
representatives  of  tlio  mortgagee  gave  a  written  ord  n*  to  the  trustee    ^'^ 
the   mortgage   or   deed   of   trust   directing  the   release   of  the  li^^^ 
created  by  that  instrument.    The  trustee  accordingly  made  a  deed  ^ 
release,  which  was  subsequently  recorded.     In  1880  one  of  the  chiklr^'* 
of  the  mortgagee  brought  suit   to  compel  the  payment  "  in  goo^^ 
lawful  money  "  of  such  of  the  bonds  as  had  Inn^n  paid  in  Confedem^^ 
notes  and  Virginia  money,  luul  in  sup])()rt  of  the  action  alleged  that 
the  obtaining  of  the  bonds  from  the  perscmal  representatives  of  th^ 
mortgagee  was  done  in  execution  of  a  fraudulent  scheme  on  the  part 
of  the  mortgagor  to  pay  them  off  with  '^  worthless,  or  next  to  worth- 
less Confederate  money."     TTeld,  that  the  whole  transaction  was  con- 
ducted in  good  faith  and  with  full  awpiiescence  of  all  the  parties, 
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1  that  the  children  of  the  mortgagee,  by  having  accepted  and 
uiesced  in  it  for  so  long  a  time,  had,  independently  of  any  statute 
limitations,  and  apart  from  any  question  as  to  the  legality  of 
payment  of  the  bonds  in  Confederate  money  or  Virginia  bank 
es*  forfeited  their  right  to  invoke  the  aid  of  a  court  of  equity. 

Washlngrton  r.  Opie  (1802).  145  U,  S.  214. 

I  sale  of  a  railroad  under  the  provisions  of  the  general  impro ve- 
nt law  of  Florida  (act  of  Jan.  6,  1855),  made  during  the  war  of 
rebellion  by  the  persons  acting  as  governor  and  officers  of  the 
ite,  in  their  capacity  as  ex  officio  trustees  of  the  general  improve- 
nt  fund,  must  be  recognized  as  valid,  under  the  settled  doctrine 
t  the  act  of  the  rebellious  States  in  their  individual  capacities — 
•cutive,  legislative,  and  judicial — so  far  as  they  do  not  tend  to 
pair  the  supremacy  of  the  national  authority  or  the  constitutional 
htij  of  citizens,  are  to  be  treated  as  valid  and  binding. 

Johnson  r.  Atlantic  G.  &  W.  I.  Transit  Co.,  156  U.  S.  618,  15  S.  Ct.  520. 

Vn  officer  in  the  United  States  Army,  assigned  to  the  command  of 
nilitarj'  district,  had  no  authority,  as  military  commander,  to  issue 
onler  to  the  sheriff  of  the  county,  requiring  him  to  place  a  jwrson 
possession  of  a  plantation  and  personal  property  which  were,  at 
-  time,  in  the  possession  of  another  |)erson.  But  where  he  issued 
ch  an  order  on  the  application  of  H.,  who  claimed  to  be  the  true 
«^r  of  the  proi)erty,  and  was  sued  by  AV^.,  who  was  dispossessed  by 
P  <*xocution  of  the  order,  for  damages  for  such  disposses.sion,  it  was 
'J  Jhat  he  could  justify  under  such  order  if  II.  was  the  true  owner 
^  ^as  entitled  to  the  possession. 

Whalen  r.  fUierldan.  17  Blatchf.  0. 

*^  decree  in  an  attachment  case,  liegun  in  the  South  during  the  war 
^izure  of  property  and  publication  of  notice,  is  void  as  against  a 
V^l  citizen,  and  can  be  impeached  collaterally. 

r>oiT  r.  GIbboney.  .*>  fUiphes.  i\  (\  :W2. 

^  ap|)ointment  of  an  administrator,  though  made  during  the 
»r  hetween  the  States,  is  valid. 

Allen  r.  KeUani,  60  Ala.  442. 

I'liring  the  late  war  the  State  of  Mississippi  levied  a  tax  on  land 
^^  niilitarj'  purposes.  Held,  that  an  executor  paying  such  a  tax 
*^*"  land  of  his  testator  shouhl  Im»  reimbursed,  although  the  tax 
'Wild  now  lie  considere<I  as  invulid,  and,  if  a  sale  of  the  land  had  Ixhmi 
i<l<*  therefor,  it  wouhl  not  l>e  upheld. 

Hodno  r.  Ginr.  58  Miss.  882. 
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The  orders  of  military  commanders  exercising  authority  under  the 
Federal  Government  in  North  Carolina,  immediately  after  the  war, 
relating  to  the  administration  of  civil  affairs,  had  no  further  effi- 
cacy than  such  as  they  drew  from  the  force  which  upheld  them. 

Vnnier  and  Dorsett  i\  Arnold,  83  N.  C.  20(i. 

The  State  of  Tennessee  is  bound  to  receive  in  payment  of  taxes 
bills  of  the  Bank  of  Tennessee  issued  after  May. 6,  18G1,  provided  the 
same  were  not  issued  in  support  of  the  rebellion;  and  the  burden  of 
proving  that  certain  bills  tendered  in  payment  of  taxes  were  thus 
illegally  issued  is  upon  him  to  whom  the  tender  is  made.  (Overrul- 
ing State  /'.  Sneed,  0  Baxter  (Tenn.),  472.) 

Keith  r.  Clarke,  4  Lea  (Tenn.),  718. 

The  fact  that  the  act  of  Dec.  15,  1803,  to  encourage  the  erection 
of  certain  machinery  by  donation  of  land  and  otherwise  was  enacted 
during  the  rebellion  does  not  render  it  void,  as  having  been  enacted 
in  aid  of  the  rebellion,  its  language  not  warranting  such  construction^ 
25  S.  W.  705,  affirmed. 

Mclx^ary  r.  Dawson,  87  Tex.  524,  29  S.  W.  1044. 

In  1790  a  fund  bequeathed  in  trust  for  the  poor  of  a  county  in  Vi«rr- 
ginia  was  loaned  on  real  estate  security.  In  1863  the  legislatu^rr- 
authorized  the  payment  of  amount  and  it  was  paid  in  Confedera" 
currency.  Held,  that  the  legislation  was  constitutional,  and  that  tl 
lien  was  discharged  and  could  not  be  reinstated. 

l>rince  WiUlam  School  Board  v.  Stuart  and  Palmer,  80  Va.  iU, 

In  18G1  the  city  of  Richmond,  under  an  ordinance,  issued  smj 
notes  to  circulate  as  currency.  At  that  time  it  was  a  penal  offense 
isvsue  such  notes,  ])iit  it  was  claimed  that  the  issue  was  validated  fc^J 
the  legislature  the  following  year,  while  the  city  claimed  that  tl-*^ 
notes  were  void,  as  issued  in  aid  of  rebellion  against  United  Stat 
The  memorial  of  the  council  to  the  legislature,  urging  it  to  legalL 
the  issue,  recited  that  the  council  had  been  compelled  to  take  measu 
for  the  relief  of  the  people,  and  their  defense  against  the  threaten^^^ 
war,  and  that  the  law  prohibiting  it  from  issuing  such  notes  oug^^ 
not  to  stand  in  the  way  of  providing  resources  for  the  protectic^^ 
against  unscrupulous  enemies.  It  showed  that  the  exj>ense  of  the  Q\^y 
had  l)een  increased  by  the  war.  Two  members  of  the  council  whi^^-*^ 
issued  the  notes  testified  that  one  of  the  objects  of  the  issue  was  ^^ 
provide  small  change,  but  the  principal  object  was  to  meet  tt^^ 
expenses  expected  to  arise  out  of  the  war.  Two  other  membe^^ 
testified  that  the  only  object  of  the  issue  was  to  provide  small  chang'^* 
but  one  of  these  witnesses  was  discredited  by  its  being  shown  that  1^^ 
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offered  for  adoption  the  memorial  to  the  legislature.  Held,  that  the 
evidence  sufficiently  showed  that  one  of  the  objects  of  the  issue  of  the 
notes  was  to  aid  the  rebellion,  and  that  consequently  they  were  void. 

Isaac  17.  City  of  Richmond  (Va.),  17  S.  E.  760. 

Where,  during  the  civil  war,  the  clerk  of  a  county  court  went  with 
the  Confederates  when  they  abandoned  the  county,  taking  the  records 
^'ith  him,  and  the  Federal  forces  took  possession  of  the  county,  held, 
that  DO  one  could  administer  the  duties  of  the  office  in  the  Federal 
lines  as  deputy  for  the  clerk  while  the  latter  was  within  the  C!onfed- 
^rate  lines. 

Herring  v.  Lee.  22  W.  Va.  661. 

3.  Rkoulation  of  Commebce. 

§  1145. 

"Entertaining  no  doubt  that  the  niilitary  right  to  exclude  com- 
'iiera»- altogether  from  the  ports  of  the  enemy  in  our  military  occu- 
P«^ion  included  the  minor  right  of  admitting  it  under  prescribed 
<'onditions,  it  l)ecame  an  important  question,  at  the  date  of  the  order, 
^'nether  there  should  l)e  a  discrimination  between  vessels  and  car- 
SOf^s  t<i  Ix^longing  to  citi/^ns  of  the  United  States  and  vessels  and 
^^i^in-s  belonging  to  neutral  nations. 

"^  Had  the  vessels  and  carg(K*s  lx>longing  to  citizens  of  the  United 

^tit<»s  l)een  admitted  without  the  payment  of  any  duty,  while  a  duty 

^^^   K'vie<l  on  foreign  vess<»ls  and  cargoes,  the  object  of  the  order 

^'^>ul«l  have  l>een  defeated.     The  whole  commerce  would  have  lH»en 

^^iuluctHl  in   American   vessc»ls,  no  contributions  could   have   lK»en 

<^uU*cie(l^  and  the  enemy  would  have  \n\n\  furnished  with  goods  with- 

"»>t  t|n»  exaction  from  him  of  any  contribution  whatever,  and  would 

n*V|»  ij^j^i,  ^imj.  t)onefited  by  our  military  wcu[)ation,  instea<l  of  InMng 

n^do  to  feel  the  evils  of  the  war.    In  order  to  levy  thes(»  contributicms 

*^d  tu  make  them  available  for  the  sup[)ort  of  the*  army,  it  lKM*ame, 

H'tftore,  alisoluteh'  necessary  that   they  should  Ih»  collected   uj>on 

*'**I^>rt.*i  into  Mexican  ports,  whether  in  vess(»ls  U^longing  to  citizens 

***  the  Ignited  States  or  to  fon»igners. 

***t  was  d(H'me<l  pro{)er  to  extend  the  [)rivilege  to  vessels  and  their 

***^J?oe8  lielonging  to  neutral  nations.     It  has  In^en  my  policy  since 

*^  <'t*mmemvment  of  the  war  with  Mexico  to  act  justly  and  lilK»rally 

^^•rd  all  neutral  nations,  and  to  afford  to  them  no  just  caust»  of 

****n\plgju( .  ,m^|  ^.^,  have  stM»n  the  gcHnl  conMHiuences  of  this  iH)licy  by 

*^Reneral  satisfaction  which  it  has  given." 

rrwident  I*oIk.  fi|)eci»l   message,   Feb.    1o.   1S4S.   Kit  lianlsttii's   .Mt»sj*iiui»s. 
IV.  571. 
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'^  It  is  doubted,  in  the  last  edition  of  Kent's  Commentaries  tl 
as  published  during  the  author's  life,- as  to  the  validity  of  the  pow 
laimed  by  the  President  in  his  official  letter  of  March  31,  1847,  to  i 
Secretary  of  the  Navy.  He  exercised,  as  being  charged  by  the  O 
stitution  with  the  prosecution  of  the  war,  the  right  of  levying  milib 
contributions  upon  the  enemy  for  the  purposes  of  war,  and  of  openi 
the  Mexican  ports  to  neutral  trade,  the  whole  execution  of  these  co 
niercial  regulations  being  placed  under  the  control  of  the  military  a 
naval  forces.  '  These  fiscal  and  commercial  regulations  would,'  it 
said,  '  seem  to  press  strongly  upon  the  constitutional  powers  of  O 
gress  to  raise  and  support  armies,  to  lay  and  collect  taxes,  and  to  re| 
late  commerce  with  foreign  nations,  and  to  declare  war  and  ma 
rules  for  the  government  and  regulation  of  the  land  and  naval  fore 
and  concerning  captures  on  land  and  water,  and  to  define  offen 
against  the  law  of  nations.  Though  the  Constitution  vests  the  exe< 
tive  power  in  the  President  and  declares  him  Conmiander-in-Ch 
of  the  Army  and  Navy  of  the  United  States,  these  powers  must  neo 
sarily  be  subordinate  to  the  legislative  power  in  Congress.  It  woi 
appear  to  me  to  be  the  policy  or  true  construction  of  this  simple  a 
general  grant  of  power  to  the  President,  not  to  suffer  it  to  interfc 
with  those  specific  powers  of  Congress  which  are  more  safely  dep< 
ited  in  the  legislative  de[)artment,  and  that  the  powers  thus  assum 
by  the  President  do  not  belong  to  him  but  to  Congress.'  (1  Kent  Co 
202,  note  ft.)'' 

Lawrem-o's  Whoatoii  (tnl.  18<«),  1014. 

"  Upon  the  occupation  of  the  country  [Porto  Rico]  by  the  mili 
forces  of  the  I'nitod  States,  the  authority  of  the  Spanish  Govern] 
was  superseded,  but  the  necessity  for  a  reveime  did  not  cease, 
government  must  lx>  carried  on,  and  there  was  no  one  left  to  adr 
ter  its  functions  but  the  militarv  forces  of  the  United  States.     5 
is  requisite  for  that  })ur})ose,  and  money  could  only  l)e  raised  by 
of  the  militarv  commander.     The  most  natural  method  was 
continuation  of  existing  duties.     Tn  adopting  this  method,  ( 
Miles  was  fullv  justified  bv  the  hiws  of  war." 

I)o<)ley  r.  rnitenl  Stales   (1901).  182  V.  S.  222.  2.^  c-itlnp  Hal 
Law.    II.   444;    Now   Orleans   /•.   Steamsliip  (\).,  20   Wall. 
Thirty  Hoj^sheads  of  Suuar  r.  Hoylo.  1)  Cr.  101;  Flemini:  t 
How.  V)iY,\;   Amerkaii  Ins.  (\).   r.  Canter,   1   Pet.  511;  Crot 
rison.  10  Uow.  WA. 

While  the  power  of  the  military  commander  occupyir 
qiiered   country   is  ''necessarily   despotic,  this  must  be  v 
rather  in  an  administrative  than  in  a  legislative  sense, 
legislating  for  a  conquered  country  he  may  disregard  the  h 
country,  he  is  not  wholly  above  tlie  laws  of  his  own.     F( 
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it  is  dear  that  while  a  military  commandor  dnrinp  tho  civil  war  vas 
in  tho  occupation  of  a  Southern  port,  ho  could  iinposi»  duties  npon 
inercrliandiso  arriving  from  abroad,  it  would  hardly  be  contended 
that  he  could  also  impose  duties  upon  merchandise  arrivin^^  from 
ports  of  his  own  country.     His  power  to  administer  would  Ik*  abso- 
lute, but  his  power  to  legislate  would  not  l)e  without  certain  restric- 
tions— in  other  words,  thev  would  not  extend  beyond  the  necessities 
<»f  tho  case.    Thus  in  the  case  of  the  Admittance^  Jecker  v,  Mont- 
JTomerv.  13  How.  41>8,  it  was  held  that  neither  the  President,  nor  tho 
militarj'  commander,  could  establish  a  court  of  prize,  competent  to 
take  jurisdiction  of  a  case  of  capture,  whoso  judgments  would  be  con- 
clusive in  other  admiralty  courts.     It  was  said  that  the  courts  estab- 
lished  in  Mexico  during  the  war  '  were  nothing  more  than  agents  of 
'he  military'  jKiwer,  to  assist  it  in  preserving  order  in  the  conquered 
territory,  and  to  protect  the  inhabitants  in  their  pers<ms  and  property, 
'•'hile  it  was  occupie<l  by  the  American  arms.    They  were  subject  to  the 
inijjtary  power,  and  their  decisions  under  its  control,  whenever  the 
^^nimanding  officer   thought  proper  to   interfere.     They   were   not 
^^iirts  of  the  United  States,  and  had  no  right  to  adjudicate  uj>on  a 
quexfion  of  prize  or  no  prize,'  although  Congress,  in  the  exercise  of 
Its  |j[tenenil  authority  in  relation  to  the  national  courts,  would  have 
P*>^or  to  validate  their  action.     (The  (Jrapeshot,  9  Wall.  129,  i:J3.) 

**  2<o,  too,  in  Mitchell  v.  Harmony,  1.3  How.  115,  it  was  hold  thai, 
where  the  plaintiff  entered  Mexico  during  the  war  with  that  country, 
undoi-  a  |x*rmission  of  the  commandor  to  trade  with  tho  enemy  and 
und^i.  j||g  sanction  of  the  executive  power  of  the  United  States,  his 
property  was  not  liable  to  seizure  by  law  for  such  trading,  and  that 
^^^  officer  directing  the  seizure  was  liable  to  an  action  for  tho  value 
"t  tho  property  taken.  To  the  same  effect  is  Mostyn  r.  Fal)rigas,  1 
^o^p.  161. 

**  In  Raymond  v.  Thomas,  91  XT.  S.  712,  a  special  order,  by  tho 

oifice|.  in  command  of  the  forces  in  the  State  of  South  Cirolina, 

annulling  a  decree  rendered  by  a  court  of  chanciTv  in  that  State,  was 

"^W    to  be  void.     In  delivering  the  opinion,   Mr.  Justice  Swayne 

*^"*r\'ed:  *^Miether  Congress  could  have  conferred  tho  power  to  do 

^iich  an  act  is  not  the  question  we  are  called  ujmui  to  consider.     It  is 

•"^  Unliending  rule  of  law,  that  the  exorcist*  of  military  power,  when^ 

*'^  riglits  of  the  citizens  are  concvrnod,  shall  never  Ik»  pushed  beyond 

*»*t  the  exigency  requin*s.' 

''Without  questioning  at  all  tho  original  validity  of  the  order  ini- 
!«^ing  duties  upon  gcKxls  im|>orted  into  Porto  Kico  from  fonMgn 
""Uitries,  we  think  the  pn)i)4T  conMrnction  of  that  onh»r  is,  that  it 
'^swl  to  apply  to  goods  im|M>rtod  from  the  Tnited  States  from  the 
flMJOient  the  United  Statt*s  ceasinl  to  bo  a  foivign  country  with  re>|K»ct 
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to  Porto  Rico,  and  that  until  Congress  otherwise  constitutional!; 
directed,  such  merchandise  was  entitled  to  free  entry. 

"An  unlimited  power  on  the  part  of  the  Commander-in  Chief  t 
exact  duties  upon  imports  from  the  States  might  have  placed  Port 
Rico  in  a  most  embarrassing  situation.  The  ratification  of  th 
treaty  and  the  cession  of  the  island  to  us  severed  her  connection  wit! 
Spain,  of  which  the  island  was  no  longer  a  colony,  and  with  respec 
to  which  she  had  become  a  foreign  country.  The  wall  of  the  Span 
ish  tariff  was  raised  against  her  exports,  the  wall  of  military  taril 
against  her  imports,  from  the  mother  country.  She  received  n 
com|>ensation  from  her  new  relations  with  the  United  States.  I 
her  exports,  upon  arriving  there,  were  still  subject  to  the  same  dutie 
as  merchandise  arriving  from  other  foreign  countries,  while  her  im 
ports  from  the  United  States  were  subjected  to  duties  prescribed  b; 
the  Commander-in-Chief,  she  would  be  placed  in  a  position  of  pracd 
cal  isolation,  which  could  not  fail  to  be  disastrous  to  the  busines 
and  finances  of  an  island.  It  had  no  manufactures  or  markets  o 
its  own,  and  was  dependent  upon  the  markets  of  other  countries  fo] 
the  sale  of  her  productions  of  coffee,  sugar  and  tobacco.  In  oui 
opinion  the  authority  of  the  President  as.  Commander-in-Chief  U 
exact  duties  upon  imports  from  the  United  States  ceased  with  thi 
ratification  of  the  treaty  of  peace,  and  her  right  to  the  free  entry  o 
goods  from  the  ports  of  the  United  States  continued  until  Congres 
should  constitutionally  legislate  upon  the  subject. 

"The  judgment  of  the  circuit  court  is  therefore  reversed  and  tl 

case  remanded  to  that  court  for  further  proceedings  in  consonao 

with  this  opinion." 

Mr.  Justice  Brown,  dellverinj?  the  opinion  of  the  court,  Dooley  v.  Unf 
States  (1901),  182  U.  S.  222,  234-230. 

With  reference  to  restrictions  placed  by  the  American  mili^ 
authorities  on  commerce  with  the  Sulu  Islands,  the  Govemmer 
tlie  United  States  took  the  ground  that,  as  the  islands  were 
subject  to  military  occupation,  it  was  the  right  of  the  commj 
of  the  CK'cupying  forces  to  regulate  or  prohibit  trade  with  tlie 
tory  so  occupied.     The  fact  was  also  pointed  out  that  the  mi 
forces  of  the  United  States  were  engaged  in  suppressing  an  in? 
tion  in  a  part  of  the  Philippine  Archipelago  accessible  from  th 
Islands,  and  that  the  military  authorities  conducting  the  ojX' 
against  the  insurrection  were  at  one  time  of  opinion  that  a  r 
necessity  existed  for  prohibiting  commercial  intercourse  betv 
Sulu  Islands  and  the  outside  world.     To  that  end  Admiral 
in  June,  1899,  issued  an  order  prohibiting  all  trade  with  th< 
pines,  except  with  the  ports  of  Manila,  Tloilo,  Cebu,  and  I 
Subsequently  this  order  was  modified  and  new  orders  we 
tutedj  under  which  such  restrictions  on  trade  with  the  Sul 
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were  enforced  as  were  deemed  essential  to  meet  the  military  necessity 
«K*casioned  by  the  insurrection.  These  restrictions  were  emergency 
ineasun^s«  and  were  not  intended  as  an  evidence  of  what  the  perma- 
nent iK)!icy  of  the  United  States  would  be  when  peace  was  restored  in 
the  Philippines. 

Mr.  Adeo.  Act  Sec.  of  8tate,  to  Count  Quadt,  (leriiiaii  (•harjf^'s  No.  481, 
Oct.  19.  IINN).  MS.  NoteH  to  Gerniuii  I^k-  XII.  TMN). 

Tlie  right  of  the  military  occupant  to  regulate,  as  an  incident  of 
Hiilitary  government,  trade  with  the  inhabitants  of  the  territory  sub- 
ject to  his  jurisdiction  is  well  established  by  the  laws  and  usages  of 
uttions. 

Mr.  Maroon,  law  officer,  Division  of  IiiRulnr  AflfalrH,  War  Depjirtnient 
Oct.  24,  18U0,  Magoon*8  UeiM>rtH,  302,  citiiiK  Hirkhiiiicr  on  Military 
(■overnnient  and  Martial  I>aw,  204;  Fleininf?  r.  Page.  0  How.  015. 
See,  alao,  re|iort  of  Oct.  8,  11X10,  Magoon'H  UeiK>rtH,  :no,  325. 

• 

4.   TUCATMENT  OF  THE    InH ABITANTH. 

§1140. 

Though  ''  a  subject  can  not  divest  himself  of  the  obligation  of  a 
«ti35en,  and  wantonly  make  a  compact  with  the  enemy  of  his  country, 
'^*>|>ulating  a  neutrality  of  conduct,"  yet,  where  his  countrj-  is  no 
lon|vt|k|.  ,||,|e  l^y  pyg  hin^  protection,  he  may  l)e  warranted  in  making 
lUt*  lHH.t  terms  he  can;  e.  g.,  he  may  l)e  warranted  in  pledging  him- 
^*^  to  neutrality  of  conduct  for  the  purpose  of  protecting  his  j)rop- 
ePty  in  a  place  surrendennl  by  his  government  to  the  enemy. 

Cane  of  Tlie  Resolntion,  FiHloral  Court  of  .Vpi>eals.  17S1.  2  Dall.  1,  10. 

•Mine  4,  1840,  Marcy  sent  to  (leneral  Taylor  a  pro<*lamati(m   in 

*  Punish  to  Ix?  signed  bv  Tavlor  and  circulated  in  Mexico.     Tavlor 

^^"^  instructe<l  to  use  his  *'  utmost  endeavors  to  have  ple<lgi»s  and 

P*^>iiii.si»s  therein  contained  carricnl  out  to  the   fullest  extent."     In 

this  proclamation  the  causef^  of  the  war  are  n>cited,  and  it  is  d^^'laivd: 

*«iswar    .     .     .     will  be  prosecnited  with  vigor  and  energy  apiinst 

>our  army  and  rulers:  but  those  of  the  Mexican  [HM)ple  wIid  remain 

'^^^Ml  will  not  \ye  moleste<l.     .     .     .     We  come  to  obtain  reparation 

'***  ^I)eated  wrongs  and  injuries;  we  come  to  obtain  iiuleninity  for 

'"^  I>ast  and  security  for  the  future;  we  come  to  overthrow  the  tyrants 

^ho  have  destroyed  your  liberties:  but  weccmietomake  no  war  upon 

"^  prople  of  Mexico,  nor  upon  any  form  of  free  goveriuneiit  tliey 

^y  choose  to  select  for  themselves.     .     .     .     Your  religion,  your 

•*^  and  chun^hes,  the  proj^erty  of  your  churches  and  citiziMis.  tin* 

^blemsof  your  faith  and  its  ministers,  shall  be  protected  and  remain 
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inviolate.  Hundreds  of  our  army,  and  hundreds  of  thousands  of 
our  people,  are  members  of  the  Catholic  Church.  .  .  .  We  come 
among  the  j^eople  of  Mexico  as  friends  and  republican  brethren,  and 
all  who  receive  us  as  such  shall  be  protected,  whilst  all  who  are 
seduced  into  the  army  of  your  dictator  shall  be  treated  as  enemies. 
We  shall  want  from  you  nothing  but  food  for  our  army,  and  for  this 
you  shall  always  be  paid  in  cash  the  full  value." 

H.  Ex.  Doc.  119,  20  Cong.  2  sess.  14-17. 

"  33.  It  is  no  longer  considered  lawful — on  the  contrary,  it  is  held 
to  be  a  serious  breach  of  the  law  of  war — ^to  force  the  subjects  of  the 
enemy  into  the  service  of  the  victorious  government,  except  the  latter 
should  proclaim,  after  a  fair  and  complete  conquest  of  the  hostile 
country  or  district,  that  it  is  resolved  to  keep  the  country,  district,  or 
place  permanently  as  its  own  and  make  it  a  portion  of  its  owil 
country." 

Instructions  for  the  Government  of  Annies  of  the  United  States  in  t 
Field,  General  Orders.  No.  100,  April  24,  1803,  War  of  the  Rebellloi 
Official  Records,  series  8,  III.  152. 

"  32.  A  victorious  army,  by  the  martial  power  inherent  in  the  sam-^ 

may  suspend,  change,  or  abolish,  as  far  as  the  martial  power  extend 

the  relations  w^hich  arise  from  the  services  due,  according  to  ikr- 
existing  laws  of  the  invaded  country,  from  one  citizen,  subject, 
native  of  the  same  to  another. 

"  The  commander  of  the  Army  must  leave  it  to  the  ultimate  trea 
of  peace  to  settle  the  permanency  of  this  change." 

Instructions  for  tlie  Government  of  Annies  of  the  United  States  in 
Field,  (General  Orders.  No.  100,  April  24,  18(W,  ibid. 


"  37.  The  United  States  acknowledge  and  protect,  in  hostile  cou 
tries  oc(!upied  by  them,  religion  and  morality ;  strictly  private  pro 
erty;  the  persons  of  the  inhabitants,  especially  those  of  women;  2lK'^^ 
the  sacredness  of  doniestic  relations.  Oflenses  to  the  contrarj'  she*  * 
Iw  rigorously  punished. 

'"•  This  rule  does  not  interfere  w^ith   the  right  of  the  victorio^'^ 
invader  to  tax  the  people  or  their  property,  to  levy  forced  loans,  ^^ 
billet  soldiers,  or  to  appropriate  property,  especially  houses,  land^ 
boats  or  ships,  and  the  churches,  for  temporary  and  militfiry  uses." 

Instmctions  for  the  (Jovernment  of  Armies  of  the  Tniteil  States  in  tt*^ 
Field.  (Jeneral  Ordei-s.  No.  KK>.  April  24.  18C»r„  ibid. 

"  Artk'f.e  XLTV.  Any  compulsion  of  the  population  of  occupied 
territory  to  take  part  in  military  operations  against  its  own  country 
is  prohibited." 

Convention  respe<'tinp  the  Laws  and  Cnstonis  of  War  on  Land,  The  Hague, 
July  21),  181>U,  .TJ  Stat.  II.  1821. 
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**  Artici^  XLV.  Any  pressure  on  the  population  of  occupied  terri- 
tory- to  take  the  oath  to  the  hostile  Power  is  prohibited." 

<:oDveiition  re8|ie(*tinK  the  Laws  and  Customs  of  War  on  Land,  The  Hajcue, 
July  29,  1800,  .^2  Stat.  II.  1822. 

**  Artici^e  XLVI.  Family  honours  and  rights,  individual  lives  and 
private  property,  as  well  as  religious  convictions  and  liberty,  must 
W  n»s|)ected. 

"•  Private  property  can  not  be  confiscated. 

"Article  XLVII.  Pillage  is  formally  prohibited." 

Convention  re8i)eeting  the  I^ws  and  Customs  of  War  on  I^nd.  The  Hague, 
July  29.  1899,  Ihid. 

**ARnci.E  L.  No  general  penalty,  jx^cuniary  or  otherwise,  can  Ikj 
'nflioted  on  the  population  on  account  of  the  acts  of  individuals 
for  which  it  can  not  be  regarded  as  collectively  responsible."" 

Convention  re8|)eftlng  the  I^wh  and  Customs  of  War  on  I^nd,  The  Ilngue, 
July  29,  1899,  ibid. 

5.  Mabtial  Law. 

§  1147. 

**■  1.  A  place,  district,  or  country  o<Tupied  by  an  enemy  stands,  in 

^^ consequence   of   the   occupation,    under   the   martial 

■•ti^  Uw— Mill- ,  i^u    •         V  '  in 

tary  J  riidiati        ^^'  iiivadmg  or  occupying  army,  wliether  any 

proclamation  declaring  martial   law,  or  any   pu!)lic 

^^*Tiing  to  the  inhabitants,  has  been  issued  or  not.     Martial  law  is 

^"*'   immediate  and  direct  effect  and  conse<pience  of  occupation  or 
connuevt. 

**  Tlie  presence  of  a  hostile  army  proclaims  its  martial  law. 

**  ^.  Martial  law  does  not  cease  during  tin*  hostile  occu|)ati<m,  ex- 

^Pt  by  special  proclamation,  ordered  by  the  couunander-in-chief,  or 

">'  special  mention  in  the  tn*aty  of  |H»ace  concluding  the  war,  when 

.     cHx-upation  of  a  place  or  territory  continues  beyond  the  conclu- 

^lon  of  peace  as  one  of  the  conditions  of  the  same. 

'•^-  Martial  law  in  a  hostile  count rv  consists  in  the  susn(»nsion  bv 
i"^  Occupying  military  authority  of  the  criminal  and  civil  law,  and 
"*  the  domestic  administration  and  government  in  the  (Kcupicd 
pU(x»  or  territory,  and  in  the  sul>stitution  of  military  rule  and  force 
"*f  the  same,  as  well  as  in  the  dictation  of  general  laws,  a<  far  as 
niiutarj-  necessity  requires  this  suspension,  substitution,  or  dictation. 
** The  commander  of  the  forcn^s  mav  pr(K*laim  that  the  administra- 
lUtfiof  all  rivil  and  |)enal  law  shall  continue  cither  wliolly  <»r  in  |  art. 
«•  in  times  of  i)eace,  unless  otherwis*'  (a*dcre<l  by  tlic  niililar\ 
lutbority. 
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"  4.  Martial  law  is  simply  militar;^  authority  exercised  in  accoirc\  - 
ance  with  the  laws  and  usages  of  war.     Military  oppression  is 
martial  law;  it  is  the  abuse  of  the  power  which  that  law  confei 
As  martial  law  is  executed  by  military  force,  it  is  incumbent  upcj^n 
those  who  administer  it  to  be  strictly  guidetl  by  the  principles  of  ji»  ==;- 
tice,  honor,  and  humanity — virtues  adorning  a   soldier  even  momre 
than  other  men,  for  the  very  reason  that  he  possesses  the  power  of 
his  arms  against  the  unarmed. 

"  5.  Martial  law  should  be  less  stringent  in  places  and  countri  ^^s 
fully  occupied  and  fairly  conquered.  Much  gi*eater  severity  niCB-.v 
be  exercised  in  places  or  regions  where  actual  hostilities  exists  or  a.  *^ 
expected  and  must  bo  prepared  for.  Its  most  complete  sway  ^^ 
allowed — even  in  the  conmiander's  own  country — when  face  to  hL<^ 
with  the  enemy,  l)ccause  of  the  absolute  necessities  of  the  case,  and  <^^ 
the  paramount  duty  to  defend  the  countiy  against  invasion. 

"  To  save  the  country  is  paramount  to  all  other  considerations. 

"  All  civil  and  penal  law  shall  continue  to  take  its  usual  coufsse 
in  the  enemy's  places  and  territories  under  martial  law  unle^  int^^' 
rupted  or  stopped  by  order  of  the  occupying  military  i)ower;  b^'*^^ 
all  the  functions  of  the  hostile  government — legislative,  executive,  ^^^ 
administrative — whether  of  a  general,  provincial,  or  local  charact^^' 
ceiise  under  martial  law,  or  continue  only  with  the  sanction,  or,  *^ 
deemed  necessary,  the  participation  of  tjie  occupier  or  invader. 

"  7.  Martial  law  extends  to  property,  and  to  persons,  whether  tb^^y 
are  subjects  of  the  enemy  or  aliens  to  that  goverimient.     .     .     . 

'*  10.  Martial  law  affects  chiefly  the  police  and  collection  of  pul>l*^ 
revenue  and  taxes,  whether  imposed  by  the  expelled  government  or  ^^ 
the  invader,  and  refers  mainly  to  the  sup})()rt  and  efficiency  of  ti^^ 
Army,  its  safety,  and  the  safety  of  its  operations.     .     .     . 

''  1*2.  Whenever  feasible  martial  law  is  carried  out  in  cases  of  iii<l^' 
vidual  offenders  by  militarv  courts;    but  sentence's  of  death  shall    ^ 
executed  only  with  the  approval  of  the  Chief  Executive,  provided  tb^ 
urgency  of  the  case  does  not  require  a  sj^eedier  execution,  and  th^** 
only  with  the  approval  of  the  chief  commander. 

"  V],  Military  jurisdiction  is  of  two  kinds:  First,  that   which  ^^ 
conferred  and  defined  bv  statute;   second,  that  which  is  derived  fronJ 
the  common  law  of  war.    Military  offenses  under  the  statute  law  niU-*^ 
Ih»  tried  in  the  manner  therein  directed:   but  milit^irv  offenses  whK*h 
do  not  come  within  the  statute  nuist  l>e  tried  and  punished  under 
the  conunon  law  of  war.    The  character  of  the  courts  which  exercise 
these  jurisdictions  depends  upon  the  local  laws  of  e^ich  particular 
country. 

'"  Tn  the  armies  of  the  United  States  the  first  is  exercised  bv  court.*- 
martial ;  while  cases  which  do  not  come  within  the  Rules  and  Article 
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War  or  the  jurisdiction  conferred  by  statute  on  courts-martial, 
tried  by  military  commissions/' 

Instructions  for  the  Government  of  Armies  of  the  United  States  in  the 

Field,  Genera]  Orders,  No.  100,  April  24,  1803,  War  of  the  Rebellion, 

Official  Records,  series  3,  III.  148,  149. 
These  instructions  were,  as  announced  In  the  order,  **  prepared  by  Francis 

Lieber,  LL.  D.,  and  revised  by  a  board  of  officers,  of  which  Major- 

Geueral  E.  A.  Hitchcock  Is  president*' 

'8.  Consuls,  among  American  and  Eurojjean  nations,  are  not 
lomatic  agents.  Nevertheless,  their  offices  and  persons  will  be 
jected  to  martial  law  in  cases  of  urgent  necessity  only;  their 
perty  and  business  are  not  exempted.  Any  delinquency  they 
imit  against  the  established  military  rule  may  be  punished  as  in 
case  of  any  other  inhabitant,  and  such  punishment  furnishes  no 
iODal>le  gnnind  for  international  complaint." 

InstrurtionH  for  the  (iovcrninciit  of  Annies  of  the  ITnited  States  in  the 
Field.  (Jeneral  Onlers.  No.  100,  April  1>4.  18(«,  Id.  140. 

0.  The  functions  of  ambassadors,  ministers,  or  other  diplomatic 
nts  accre<lite(l  by  neutral  powers  to  the  hostile  government,  cease, 
far  as  reganls  the  displaced  goveriunent ;  but  the  conquering  or 
upving  power  usually  recognizes  them  as  temporarilv  accredited 

Instructions  for  the  Government  of  Armies  of  the  United  States  in  the 
Field.  General  Orders,  No.  100.  April  24.  18«wT  id.  140. 

*  "*7.  Crimes  punishable  by  all  penal  coiles,  such  as  arson,  murder, 
iniinp,  as.saults,  highway  robl)ery,  theft,  burglary,  fraud,  forgery, 
J  rai)e,  if  conmiitted  by  an  ^Vmerican  soldier  in  a  hostile  country 
*in.st  its  inhabitants,  are  not  only  punishable  as  at  home,  but  in  all 
*s  in  which  death  is  not  inflicted  the  severer  punishment  shall  l)e 
^ferred." 

Instructions  for  the  Government  of  Armies  of  the  United  States  in  the 
Field,  iieneral  Onlers.  No.  100,  April  L>4.  ISiKJ.  id.  ir>.1. 

*wtial  law  is  the  law  of  military  necessity  in  the  actual  presence  of 
*^-  It  is  administered  by  tlie  general  of  the  Anny,  and  is  under  his 
•'prone  control. 

United  SUtes  r.  Diekelman.  92  V,  S.  520. 

A  merchant  vessel  of  one  country  visiting,  for  the  purpose  of  trade, 

port  of  another  when*  martial   law  has  Ikmmi  established,  under 

*Hip*rent  right,  .subjects  herself  to  that  law  while  she  is  in  such  jwrt. 

rmtwl  States  r.  Diekelniun,  02  V.  S.  .^20. 

See,  to  the  same  elfei't  Mr.  Seward.  Sec.  of  State,  to  Baron  von  (ten>lt, 
PmaaUn  mln.,  Ck;t  11,  18^,  MS.  Notes  to  Prussian  Leg.  \11.  \Aiik 
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0.  Law  a8  to  Publu;  Property. 

§  1 148. 

"  31.  A  victorious  army  appropriates  all  public  money,  seizes  all 
public  movable  property  until  further  direction  by  its  government, 
and  sequesters  for  its  own  benefit  or  of  that  of  its  government  all  the 
revenues  of  ival  property  In^longing  to  the  hostile  government  or 
nation.  The  title  to  such  real  pro})erty  remains  in  abeyance  during 
military  occupation,  and  until  the  conquest  is  made  complete." 

"  34.  As  a  general  rule,  the  property  belonging  to  churches,  to 
hospitals,  or  other  establishments  of  an  exclusively  charitable  char- 
acter, to  establishments  of  education,  or  foundations  for  the  promo- 
tion of  knowledge,  w^hether  public  schools,  universities,  academies  of 
learning  or  observatories,  nniseums  of  the  fine  arts,  or  of  a  scientific 
character — such  property  is  not  to  be  considered  public  property  iin 
the  sense  of  paragraph  31;  but  it  may.  be  taxed  or  used  when  th^ 
public  service  may  require  it." 


Instructions  for  the  Government  of  Armies  of  the  United  States  In 
Field,  (Jeneral  Orders.  No.  100.  April  24.  1803,  War  of  the  Rebellicte 
Official  Records,  series  .%  III.  l.'il. 

"Article  LIII.  An  army  of  occupation  can  only  take  possession  «3: 
the  cash,  funds,  and  property  liable  to  requisition  belonging  strict li 
to  the  State,  depots  of  arms,  means  of  transport,  stores  and  suppli^^^ 
and,  generally,  all  movable  property  of  the  State  which  may  be  u^^^^ 
for  military  operations." 

Convention  respecting  the  Laws  and  Customs  of  War  on  Land,  The  Haizrii^' 
July  29,  1899,  32  Stat  11.  182.^. 

"Article  LV.  The  occupying  State  shall  only  l>e  regarded  as  admin- 
istrator and  usufructuary  of  the  public  buildings,  real  property,  for- 
ests, and  agricultural  works  belonging  to  the  hostile  State,  and  situated 
in  the  occupied  country.    It  must  protect  the  capital  of  these  propC' 
ties,  and  administer  it  according  to  the  rules  of  usufruct. 

"Article  LVI.  The  property  of  the  conimunes,  that  of  religiouSj 
charitable,  and  educational  institutions,  and  those  of  arts  and  science, 
even  when  State  proi>eii:y,  shall  In?  treated  as  private  property. 

"xVll  seizure  of,  and  destruction,  or  intentional  damage  done  tO 
such  institutions,  to  historical  monuments,  works  of  art  or  science,  ^ 
prohibited,  and  should  be  made  the  subject  of  proceedings." 

Convention  resi)eeting  the  Laws  and  Customs  of  War  on  Land,  The  Hague. 
.July  20.  1899,  i<l.  1824. 

January  23,  1899,  the  British  banking  firm  of  Smith,  Bell  &,  Co, 
whose  principal  place  of  business  was  at  Manila,  Philippine  Islands. 
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sold  by  its  branch  house  at  I^gaspi,  island  of  Luzon,  a  draft  for 

:^I^¥UH^K  drawn  in  favor  of  Mariano  Trias,  who  was  custodian  <»f 

the  funds,  or  treasurer,  of  the  Phili|)])ine  insurgents.     On  learning 

the  faHs  the  inilitarv  autliorities  of  the  United  States  calleil  uimmi 

the  linn  at  its  Manihi  office  to  pay  over  tt>  them  the  funds  represented 

hy  the  draft.    The  firm  complied  under  protest  and  applied  to  the 

British  (iovemnient  to  obtain  relief.     The  firm  it»presented  that  it 

had*  in  the  island  of  Luison,  numerous  branches  when»  its  agents  w(»iv 

in  the  jwwer  of  the  natives,  who  mi^ht  comiH»l  them  by  force  a^ain 

to  i>ay  the  $100,000  if  the  draft,  the  ori^nal  of  which  was  not  in 

the  possession  of  the  United  States  authorities,  w^as  presented   for 

payment.     It  sul)sequently  appeared  that  the  draft,  after  j)assin^ 

thnai^h  the  hands  <»f  several   influential    Filipinos,  came  into  the 

putuession  of  a   ]x>rson  in  Manila,  who  was  informed   that   if  he 

attenipteil  to  collect  it,  or  let  it  pass  out  of  his  possessi(m,  his  house 

■lid  lands  would  be  confiscated  to  the  United  States. 

Advistnl,  that  the  United  States  authorities  weiv  justified  in  requir- 
i'ijC  the  l>ank  to  pay  to  them  the  funds  due  to  the  insurgents,  and  that 
•lie  riplit  of  the  United  States  to  do  so  tlid  not  de]MM)d  upon  the  [)os- 
J^sssioii  or  surrender  of  the  draft  issued  l>v  the  bank  when  the  monev 

^•-s  riHvived  bv  it. 

» 

Mr.  Maj^Niii,  law  olHcer,  Divinioii  of  Insular  Affairs,  War  Dopt.,  Oct.  10, 
1HSKK  MaKO<>n*H  K(»|M>rtM,  2t>],  citluK  tlio  <*as«*  of  tlu>  Khvtor  of  II<>sh4»- 
Catwel  I*hnnnioro*K  Int.  I^w.  III.  Ml:  IIaU(Mk's  Int.  Law  (IU\  imI.), 
fluip.  ;M.  Be<*.  1*0:  IlalTs  Int.  I^uv  (4th  ^hI.  l  .VvS:  Snow's  ('as«'s  In 
Int.  T^iw,  381.  The  transai'tloii  In  (|uostion.  it  nniy  l>o  iM>int(x1  out. 
took  place  between  the  Hit^niiiK  IHh*.  lo.  ISiW,  of  Hm*  tnsit.v  of  {h^iwo 
betwtt»n  the  Ignited  States  and  Spain.  l>y  whiili  th«»  riiilippincs  won* 
rvdwl  to  the  former,  and  tlie  ex(*lianKe  of  ratiti<'ati<»ns  of  tht»  treaty, 
whteh  wa8  not  eff€H»ted  till  the  following  .\pril. 

I  have  the  honor  to  acknowledge  the  ivc'eipt  of  your  K'tter  dated 
•'Uly  31, 1*K)1,  traiLsmitting  a  copy  of  a  bill  for  *An  act  providing  for 
^"•ii^leof  Spani.sli  copper  coins  now  in  the  insuhir  treasury/  which 
P'^posed  act  is  transmitted  prior  to  its  a(U)ption  by  i\n*  Coinmissioiu 
pursuant  to  resolution  of  the  Commission  passed  July  2'^.  11K)1,  copy 

"^^hich  is  attachcHl  to  vour  letter. 

» 

**Inote  the  objections  to  the  proposed  act  offered  by  Major-CJeiicral 
***<^Arthur,  militarv  covennir,  aiul  the  statement  in  voui*  h'ttcr  that 

*^Prsonally,  I  have  very  grave  doubts  u[)on  the  point  '  involved. 

**In  response  to  your  requi*st  for  an  'authoritative  ex|)re<sion  of 
pinion'  by  the  War  Department,  jH»rmit  me  to  say  that,  upon  con- 
^'wntion  of  the  matters  and  questions  involved,  determination  i-- 
"ntde  a>  follows : 

"1.  The  property  rights  acquired  by  the  seizure  as  prize  of  war  of 
tbe  moneys  found  id  the  Spanish  treasuries  in  Manila  upon  that  <-ity 
beiiif  oocapied  by  the  military  forces  of  the  United  States  belou^  Vo 
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he  people  of  the  United  States  in  their  federated  capacity,  and 
luthority  to  dispose  of  property  so  acquired  is  vested  in  Cong 
Neither  the  military  authorities  of  the  United  States  nor  the  offi 
administering  the  government  of  civil  affairs  in  the  Philippines 
authorized  to  divest  the  United  States  of  its  title  to  said  property 

"  I  therefore  am  of  opinion  that  the  adoption  by  the  Philip 
Commission  of  the  proposed  'Act  providing  for  the  sale  of  Spa 
copper  coins  in  the  insular  treasury '  is  inadvisable  until  authoi 
by  Congress. 

"  I  am  also  of  opinion  that  the  order  heretofore  issued  by  Mi 
General  Otis  while  he  was  military  governor  directing  the  ins 
treasurer  to  exchange  $600  of  this  coin  per  week  for  local  curr 
at  par  should  be  rescinded,  and  have  so  advised  Major-Gei 
Chaffee.     (Copy  inclosed.) 

"  The  questions  presented  herein  were  referred  to  the  law  ofl 
Division  of  Insular  Affairs,  War  Department,  for  report.  I  in< 
copy  of  his  report,  to  which  your  attention  is  directed." 

Mr.  Sanger,  Act.  Sec.  of  War,  to  Mr.  Taft,  dvU  governor  of  the  PI 
pines,  Oct  15,  1901.  Magoou's  Reports,  «24-4525. 

7.  Law  as  to  Pbivate  I^bopkrty. 

(1)  taxes;  contributions;  requisitions. 

§  1149. 

"Article   XLVIII.  If,   in  the  territory   occupied,  the  occi 

collects  the  taxes,  dues,  and  tolls  imposed  fo 
'"***  benefit  of  the  State,  he  shall  do  it,  as  far  as  po 

in  accordance  with  the  rules  in  existence  and  the  assessment  in 
and  will  in  consequence  1x5  bound  to  defray  the  expenses  of  the  • 
istration  of  the  occupied  territory  on  the  same  scale  as  that  b\ 
the  legitimate  Government  was  bound. 

"Article  XLIX.  If,  besides  the  taxes  mentioned  in  the  pi 

Article,  the  occupant  levies  other  money  taxes  in  the  occupi 

tory,  this  can  only  be  for  military  necessities  or  the  administ 

such  territory." 

Convention  re8i)ectlng  the  I^aws  and  Customs  of  War  on  Land, ' 
July  20,  181)0.  32  Stat.  II.  1822. 

"  Artk'le  LI.  No  tax  shall  l)e  collected  except  under 
order  and  on  the  responsibility  of  the  commander-in-chief. 

"  This  collection  shall  only  take  place,  as  far  as  i)ossible 
ance  with  the  rules  in  existence  and  the  assi^ssment  of  ta? 

"  F'or  every  i)ayment  a  recei[)t  shall  Ik*  ^iven  to  the  ta 

Convention,  respecting  the   Laws   and  Customs  of   War  < 
Hagroe,  July  29.  1899,  id.  1822. 
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The  regulated  seizure  of  private  property  is  effected  by  the  levy 

of  contributions  and  requisitions.     Contributions  are 
Oratri^UoBi  uid  ^^^^j^  payments  in  money  as  exceed  the  produce  of 

the  taxes,  the  latter  being  appropriated  as  public 

property.     Requisitions  refer  to  the  taking  of  articles  needed  by  the 

army  for  consumption  or  temporary  use,  such  as  food  for  men  and 

animals,  and  clothes,  wagons,  horses,  railway  material,  I>oats,  and 

other  means  of  transport,  and  of  the  compulsory  lalK)r,  whether 

fnntuitous  or  otherwise,  of  workmen  to  make  roads,  drive  carts,  and 

to  perform  other  such  services.     The  amount  both  of  contributions 

•nd  of  nH]uisitions  is  fixed  at  the  will  of  the  invader;  the  commander 

*»f  my  tletached  body  of  troops  being  authorized  under  the  usual 

practice  to  requisition  objects  of  immediate  use,  such  as  f(x)d  an<l 

transport,  while  superior  officers  an»  alone  permitted  to  make  demands 

fc>r  clothing  and  other  articles  for  effecting  the  supply  of  which 

•^MiM*  time  is  neivssarv:  an<l  ccmtributions  can  Ix?  levied  onlv  bv  the 

ronimander  in  chief  or  by  the  general  of  a  corps  acting  indejH^nd- 

••ntly.    KcHvipts  or  ^*  Ixms  de   requisition "  are  given   in   acknowl- 

*<lginent   of  the   sums  or  quantities  exacted,    in   onler   that   other 

«>nHiianders  may  not  make  fresh  impositions  without  knowing  the 

«*xtent  of  those  alreadv  levied,  as  well  as  to  facilitate  the  ivcoverv 

">'  the  inhabitants  from  their  own  government  of  the  amounts  paid 

^^  tlip  latter  determines  on  the  conclusion  of  i)eace  to  sprt^ad  the 

"»^  suff<»nHl  over  the  nation  as  a  whole. 

Tlic  Knglish  <m  entering  F' ranee  in  1S13,  the  United  States  Army 
"*  Moxin),  and  the  English  and  French  forces  in  the  Crimea, 
•Maimnl  wholly  or  in  the  main  from  the  seizure  of  private  property 
^^  rither  manner.  But  the  United  States  expressly  affirmed  the 
"|At  to  levy  contributicms  and  requisitions  in  its  instructions  to  its 
^niamling  officvrs  in  Mexico.  In  the  Franco-(ierman  war  the 
"?ni  to  levy  (contributions  and  nKjuisitions  was  j)ut  in  fonv  with 
^^^  than  usual  severity.  Hy  the  declaration  <»f  Bruss<»ls,  of  1S71, 
tw»  ripht  is  restricted  to  the  lUMvssities  of  war,  and  this  rule  has 
"^»  followed  in  The  Hague  convention. 

Hall.  Int  I^w  (5tb  ed.),  427-4:U.     S^^e  TrMHrniK,  liviiri.  IN^  ns|iiisitioiiH 
DiUitaireM  et  ilen  logenieiit  den  >rt»iis  do  guorn*  I'li  Fraiio*.     Paris.  l.ssJK 

'*'^-  .  .  .  The  i*ommander  of  the  forces  is  [>articularly  dcsinms 
^■^^Mlif  inhabitants  should  l)e  well  treated;  and  that  private  [)rojH»rty 
""H  1)0  n>>po<*te<l  as  it  has  Ihhmi  hitherto. 

**'l.  The  officers  and  soldiers  of  the  arniv  must  ivcolleet  that  their 
'^tioiisan*  at  war  with  France  solelv  l)ec*ause  the  ruler  of  the  French 
'Mition  will  not  allow  them  to  be  at  peact»,  and  is  desiroii>  (»f  forcing 
*«^i  to  submit  to  his  yoke;  and  they  must  not  forgi^t  that  the  worst 
<»f  the  evils  suffered  by  the  enemy,  in  his  profligate  invabiou  ol  ^vWvu 
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and  Portugal,  have  bi^eii  occasioned  by  the  irregularities  of  the  sol- 
diers, and  their  cruelties,  authorised  and  encouraged  by  their  chiefs 
towards  the  inifortunate  and  peaceful  inhabitants  of  the  country. 

"  5.  To  revenge  this  conduct  on  the  peaceable  inhabitants  of  France 
would  1x5  unmanly  and  unworthy  of  the  nations  to  whom  the  com- 
mander of  the  forces  now  addresses  himself;  and,  at  all  events,  would 
be  the  o(rcasion  of  similar  and  worse  evils  to  the  army  at  large  than 
those  which  the  enemy's  army  have  suffered  in  the  Peninsula;  and 
would  eventually  prove  highly  injurious  to  the  public  interests. 

"•  G.  The  rules,  therefore,  which  have  been  observed  hitherto,  in 
requiring,  and  taking,  and  giving  receipts  for  supplies  from  the  coun- 
try, are  to  U»  continued  in  the  villages  on  the  French  frontier;  and  the 
commissaries,  attached  to  each  of  the  armies  of  the  several  nations, 
Avill  re(;eive  the  orders  from  the  conunander  in  chief  of  the  army  of 
their  nations,  respecting  the  mode  and  period  of  paying  for  such 
supplies." 

Order  iHsueil  by  the  Duke  of  WolUngton  at  Inirita,  July  9, 1813,  Garwood's 
Dispatches  of  the  Duke  of  WeUIuRtou.  XI.  M)S,  IGO. 

OctolxT  '20,  184G,  General  Taylor,  acknowledging  the  receipt  of 
instructions  of  Mr.  Marcy,  Secretary  of  War,  of  September  22, 1840, 
stated  that  it  had  l)een  impossible  up  to  that  time  to  sustain  the  army 
to  any  extent  by  forced  contributions  of  money  or  supplies.  The 
country  between  the  Kio  Grande  and  the  Sierra  Madre  was  poor, 
furnishintr  onlv  corn  and  beef.  These  articles  had  been  obtained  by 
paying  for  them  at  moderate  rates,  but,  if  a  different  system  had  been 
adopted,  it  was  certain  that  they  could  not  have  l>een  procured  m 
sufficient  quantities.  The  prom})t  payment  in  cash  had,  besides^ 
neutralized  nnich  of  the  unfriendly  feeling  with  which  the  American^ 
were  regarded  and  had  contributed  greatly  to  facilitate  their  oper*' 
tions.  The  people  had  it  in  their  power  at  any  time  to  destroy  their 
crops,  and  would  undoubtedly  do  so  rather  than  see  them  taken 
forcibly.  Moreovc^r,  if  their  cr()j)s  were  so  taken  they  would  haven<> 
inducement  to  jdant  again. 

Accompanying  the  n»port  of  the  Serreiary  of  War  of  December^' 
1847,  th(M-e  is  a  collection  of  the  orders  given  by  the  United  St«t^ 
resj)ecting  military  contributions  and  nnjuisitions  during  the  warwiti* 
Mexico.  Tn  these  orders  the  subjects  of  contributions  and  requisition^ 
jire  treated  more  or  less  indiscriminately  with  that  of  military  occU' 
pation  and  administration,  th(»  lines  of  theoretical  distinction  sin<^ 
drawn  not  bciuir  clenrlv  <Iis(*ernibl(\ 

The  first  order,  siirned  bv  President  Polk  and  addresseil  to  tb^ 
Secretary  of  tin*  Treasury,  bears  date  March  'J:^,  1847.  After  refer' 
ring  to  the  repeated  rejection  by  Mexico  of  offer's  of  negotiation- 
it  declares  the  right  of  the  conqueror  to  levy  contributions  upon  th« 
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iieiuy  aii«l  apply  the  proceeds  to  defray  the  expenses  of  the  war, 
s  wril  as  to  establish  a  leini>orary  military  govt»riiinent,  and  either 
(»  <'xchide  trade  or  to  allow  it  on  sueh  eonditions  as  he  niav  see  fit 
i>  presi-rilie,  including  the  exaction  of  duties.  It  further  declared 
hat  all  the  Mexican  territory  in  possession  of  the  United  States 
ind  anil  naval  forces  should  be  opened,  while  their  military  occu- 
»atit»n  histe<K  to  the  conunerce  of  all  neutral  nations,  in  articles  not 
iiiitruband  of  war,  upon  the  payment  of  prescribed  rates  of  duties, 
vhirh  should  lye  made  known  and  enforced  bv  the  military  and  naval 
.tNnmanders :  and  the  Secretary  of  the  Treasury  was  directed  to 
I'xamine  the  existing  Mexican  tariff  and  rt»port  a  schedule  of  articles 
of  trade,  to  be  admitted  at  such  rates  of  duty  on  ^oods  and  on  tonnage 
n?^  wouhl  be  likely  to  produce  the  greatest  amount  of  revenue. 

Mr.  Walker,  Secretary  of  the  Treasury,  March  30,  1847,  made  a 
report  to  the  President,  accompanied  with  a  scale  of  duties,  as  well 
«s  with  a  scheme  of  regulations.  He  had,  he  said,  found  it  to  be 
impossible  to  adopt  as  a  basis  the  tariff  of  Mexico,  l)ecause  the  dutie^s 
»'«»n»«»xtravagantly  high.  There  were  also  sixty  articles  the  ini[>orta- 
lioii  of  which  was  forbidden  by  that  tariff,  among  these*  articles 
'■•iiip  sugar,  rict»,  cotton,  IxKits,  coffe(»,  soa[),  and  many  other  articles 
'»f  diilv  use.  He  recommended  that  the  Mexican  (lovernment  mo- 
»w>p<)ly  in  tolmcro  should  lie  abolished,  so  as  to  diminish  the  resources 
**'  that  (iovemment  and  augment  those  of  the*  Unite<!  State-;  by 
<t»||erting  the  <luty  on  all  im[M)rted  tobacro.  The  Mt^xican  interior 
^i^nsit  duties  were  also  to  Ik^  abolished,  as  well  as  the  internal 
^»<>veninient  chity  on  coin  and  bullion.     The  prohibition  of  e\p<»rt'< 

^nd  tlM»  duties  on  exports  should  Ih»  annulled. 
MaHi  HI,  lft47.  President  Polk  comnnniieated  Mr.  Walker's  report 

t'Mlu*  Sfcrftarv  of  the  Xavv,  with  instructions  to  carrv  its  nM*om- 

•  «  • 

"*n«Utioiis  into  effect.     April  8,  ISIT.  Mr.  Mason,  Secretary  of  the 

V  .  ...    * 

•^•W,  oih-K>s<m1  to  the  President  a  copy  of  instructions  which  he  lunl 

^^"^  that  day,  after  consultation  with  the  Secn»tary  of  War,  addressee! 
^"  tli«»  offifvrs  commanding  the  navnl  forces  of  the  Fnited  States  in 
^"^  Pacific  C)ct»an,  and  in  the  (lulf  of  Mexico,  re-^pectivelv.  The^e 
'^^nirtions  stated  that  on  the  occupation  of  California  Commotlore 
Nor|j(^,j  ^-as,  on  Xi)vemlH»r  ."».  Is-K'),  instructed  t  >  uilniii  t!v  coinnierci» 
^'^  Americans  and  neutrals,  except  contrtibnnd.  into  places  in  actual 
'nilitan'  (N*cupation,  on  the  payment  of  moderate  duti«'s.  within  the 
•miits  pi^K^.pilK»(|  l,y  tin*  tariff  laws  of  the  I'nited  States.  After  the 
*^U|iation  of  Matamoras,  and  substMpiently  of  Tainpico.  instructions 

*einpjy^,,j  jjy  ^vhich  the  mo<lerate  trade  at  thost*  places  was  confined 

t  .  *  .  .  ... 

"'•■arpips  in  .\meriean  lK>ttoms  which  had  paid  duties  in  a  custom- 

"**«sp  of  the  FnitcHl  States;  but.  as  Mexico  still  refustMl  to  negotiate 

"*  fieare,  lh«»  Presiilent  had  dettTUiined   to  phnv  the  trad**  of  all 

•^pieil  places  on  a  footing  more  fav<»rable  to  neutral  comment 
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and  better  calculated  to  secure  a  contribution  to  be  used  in  carrying  on 
the  war  and  in  relief  of  the  United  States  Treasury.  It  was  expressly 
pointed  out  that  the  orders  in  this  regard  derived  no  authority  from 
the  Treasury  Department,  which  had  no  control  over  the  subject,  but 
from  the  President,  who,  as  Commander  in  Chief,  had  determined  to 
cause  them  to  be  carried  into  effect  by  the  officers  of  the  Army  and 
Navy. 

A  communication,  similar  to  that  addressed  to  the  Secretary  of  the 
Navy,  was,  March  31,  1847,  addressed  to  Mr.  Marcy,  Secretary  of 
War;  who,  Apfil  3,  1847,  addressed  to  General  Scott  the  following 
instructions : 

"As  the  Mexicans  persist  in  protracting  the  war,  it  is  expected 
that,  in  the  further  prosecution  of  it,  you  will  exercise  all   the 
acknowledged  rights  of  a  belligerent,  for  tlie  purpose  of  shifting  the 
burden  of  it  from  ourst^Iveis  upon  them.     The  views  of  the  Govern- 
ment, in  this  respect,  were  presented  to  General  Taylor  in  a  despatch 
from  this  Department  of  the  22d  September,  1846,  a  copy  of  which, 
so   far  as  relates  to  this  subject,  is  herewith  sent  to  you,  with 
the  direction  that  these  views  may  be  carried  out  under  a  discretion 
similar  to  that  given  to  him.    The  enemy  should  be  made  to  realize 
that  there  are  other  inducements  to  make  them  desire  peace  besides 
the  loss  of  battles,  and  the  burden  of  their  own  military  establi^- 
ments.     The  right  of  an  army,  operating  in  an  enemy's  country,  to 
seize  supplies,  to  forage,  and  to  occupy  such  buildings,  private  as 
well  as  public,  as  may  be  required  for  quarters,  hospitals,  storehouses, 
and  other  military  i)urposes,  without  compensation  therefor,  can  r^ol 
be  questioned ;  and  it  is  expected  that  you  will  not  forego  the  exerci^^* 
of  this  right  to  any  extent  compatible  with  the  interest  of  the  serv^i^^ 
in  which  you  are  engaged." 

Referring  to  these  instructions,  General  Scott,  in  a  letter  of  Xp'^' 
28,  1847,  dated  at  Jalapa,  said  that  he  had  endeavored  to  reach  t.!^* 
phuv,  whore  he  might  obtain  as  many  essential  supplies  as  possil>»^ 
such  as  clothing,  ammunition,  medicines,  breadstuffs,  beef,  m\\tt.CP^^ 
sugar,  coifee,  rice,  Ixnins,  and  forage.     For  these  they  must  pay    ^^ 
they  would  be  withheld,  contrealed,  or  destroyed  by  the  owners,  wb<>^* 
national  antipathy  to  the  Americans  remained  unabated.     Again,  ^^' 
May  20.  1847,  he  wrote  that,  if  it  was  expected  at  Washington  thB* 
the  army  was  to  support  itsi^lf  by  forced  contributions  levied  upo^ 
the  country,  it  might  ruin  and  exasperate  the  inhabitants  and  starve 
its(?If.     Not  a  ration  for  a  man  or  horse  would  Ix;  brought  in  except 
by  the  bayonet,  and  this  would  oblige  the  tr(K)ps  to  spread  themselves 
out  many  leagues  to  the  right  and  left  in  search  of  subsistence,  and  to 
stop  all  military  operations. 

On  Sept.  1,  1847,  Mr.  John  V.  Mason,  Acting  Secretary  of  Wwf, 
and  on  Oct.  G,  1847,  Mr.  Marcy  wrote  to  (reneral  Scott  urging  a 
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change  of  his  policy  in  order  that  the  burden  of  sustaining  the  Amer- 
ican forces  might,  so  far  as  possible,  be  shifted  to  the  Mexican  people. 
In  both  communications  anxiety  was  betrayed  by  reason  of  the  futility 
of  tlie  efforts  that  had  been  made  to  bring  the  war  to  a  close,  and  an 
apprehension  that  the  Mexican  authorities  were  encouraged  to  con- 
tinue the  conflict  by  that  portion  of  the  ])opulation  which  had  not  l)een 
made  to  feel  its  hardships. 

By  General  Order,  No.  358,  Nov.  25, 1847,  (ieneral  Scott  gave  notice 
that  a  change  of  system  would  be  begun  by  stopping,  as  soon  as  tlie 
contracts  would  permit,  all  rents  for  houses  or  quarters  occupied  by 
oflic*ers  i)r  troops  of  the  American  Army  in  any  city  or  village  in 
Mexico.  lie  directed  that  in  future  the  necessary  quarters,  both  for 
olRcers  and  troops,  where  the  public  buildings  were  insufficient,  should 
first  lie  demanded  of  the  civil  authorities  of  the  several  places  occu- 
pied by  the^troops,  so  as  to  equalize  the  inconvenience  inii)Oi9ed  upon 
the  inhabitants. 

Dec.  15,  1847,  Greneral  Scott  in  Mexico  ordered  that,  on  the  occu- 
imtion  of  the  principal  point  or  points  in  any  State,  the  payment  of 
tU  the  usual  taxes  due  to  the  Mexican  Government  should  be  de- 
maaded  of  the  proper  civil  authorities  for  the  support  of  the  anny 
o' occupation,  except  the  rent  derived  from  lotteries,  the  continuance 
of  which  he  prohibited. 

General  Ordera,  No.  370,  Dec.  15,  1847,  H.  Ex.  Doc.  TA  30  Cong.  1  newa,  240. 
8ee.  alfio,  8.  Ex.  Doc.  1.  30  Cong.  1  sem.  558-5r»3. 

By  a  Huppleniental  order  of  Dec.  31,  1847,  be  flxed  the  amounts  which  the 
aeveral  Statefl  already  occupied,  and  others  as  they  were  or  nliould 
be  awtefised.  by  the  year.  This  nRHesHuient  was  the  quadruple  of  the 
direct  taxet*  imld  by  the  several  States  to  the  Federal  («ovenuiient  In 
1813  or  1844.  but  all  transit  taxes  were  alK)llshe<1.  together  with  the 
national  lotteries,  and  It  was  stated  that  the  tobaixt)  mono|N)ly  would 
soon  *ie  done  away  with;  and  the  receipts  of  the  post-offlces,  to^^ther 
with  the  playing  card  and  stamiied  imi^er  monopolies,  wen^  relin- 
qnishetl  to  the  States.  (General  Orders.  No.  305,  I>ec.  31,  1847.  11.  Ex. 
Doc.  56,  30  Cong.  1  sess.  253.) 

In  a  reijort  to  the  President,  January  31,  1S4H,  Mnn\v  stated  that  no 
fiartlctilar  Instructions  bad  Ynnm  given  to  (>eneral  S<N>tt  for  the  Issu- 
ance of  (^neral  Onlers,  No.  37<S,  but  that  It  was  HupiM>sed  he  had 
taken  that  step  In  consequence  of  the  general  instructions  given  liini 
on  the  subject  of  levying  c*ontri  but  ions  and  of  milking  th«>  n*sour«-<>s 
of  the  enemy's  country  available  as  far  as  might  l»e.  within  tho  nil«*s 
of  civlllied  warfare,  for  the  maintenance  of  the  Ameri<*:ni  triMips  in 
Mexico  and  defraying  the  ex|)enses  incident  to  the  state  of  hostilities. 
(8.  Ex.  Doc.  19.  30  Cong.  1  sess.) 

**Xo  principle  is  better  established  than  that  a  nation  at  war  has 

file  ri^t  of  shifting  the  burden  off  it.self  and  imposing  it  on  the 

ffieniy  by  exacting  military  contributions.    Tho  ukmIo  of  niakin<r  ^^»<'h 

auctions  must  be  left  to  the  discretion  of  the  concjueror,  but  it  sliould 
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Ik»  exercisod  in  \i  manner  conforniable  to  the  rules  of  civilized  warfare. 
"'  The  ri^ht  to  levy  these  contributions  is  essential  to  the  successful 
prosecution  of  war  in  an  enemy's  country,  and  the  practice  of  nations 
has  l)een  in  accordance  with  this  principle.  It  is  as  clearly  necessarj' 
as  the  right  to  fight  battles,  and  its  exercise  is  often  essential  to  the 
subsistence  of  the  army.'' 

Prt'sukMit   Polk,  spocinl   iiiessag(\  Feb.   10,  1H48,  RIcbardMou's  Messages, 
IV.  r»Tl. 

In  October,  18<)4,  during  the  advance  of  the  Confederate  army 
under  (leneral  Sterling  l^rice  towards  St.  Ixmis,  thirteen  bridgeis= 
were  destroye<l  on  the  lines  of  the  Pacific  Railroad  Company,  a  coit'- 
poration  under  the  laws  of  Missouri.  Some  were  destroyed  by  fk  ^o 
forces  of  the  United  Stat<»s  and  other's  bv  the  forces  of  the  Co' 
federacy.  All  were  rebuilt  by  the  company  except  four,  two  of  whi 
were  destroved  bv  order  of  the  conunander  of  the  Fe<leral  forces  n  'Kid 
two  presumably  by  the  ("onfederate  forces.  These  four  were  rebim  iH 
by  the  United  States  military  authorities,  as  the  quickest  and  sm*^?st 
way  of  restoring  railway  communication  as  a  military  measure.  S^al>- 
sequently  the  (jovernment  of  the  United  States  sought  to  deduct  Che 
cost  of  the  restoration  of  the  four  bridges  from  the  amounts  due  to 
the  company  from  the  United  States  for  the  transportation  of  pass^^^- 
gers  and  freight.  Held,  that  such  a  charge  against  the  compcM^? 
could  not  pr()])erly  Im»  made,  the  court  saying: 

''  While  the  Government  can  not   Ih'  charged   for  injuries  to.      *-^^ 
destruction  of,   private  })roperty  caused   by   military  operations       ^^^ 
armies  in  tlu»  field,  or  measures  taken  foi*  their  safety  and  efficier^*-*}* 
the  (ronverse  of  the  doctrine  is  ecpially  true,  that  private  parties    <^-^^ 
not  be  charmnl  for  works  constructed  on  their  lands  bv  the  Gov<??'^*"" 
ment  to  further  the  operations  of  its  armies.     Military  necessity  ^^s^^J^^ 
justify  the  destruction  of  proi)erty,  but  will  not  compel  private  pnE**  ^^ 
to  erect  on  their  own  lands  works  needed  by  the  Government,  (p'^ 
pay  for  such  works  when  enacted  by  the  ( Jove rn ment.     The  cost:      ^^ 
building  and  repairing  roads  and  bridges  to  facilitate  the  movent^ ^^ 
of  troops,  or  the  transportation  of  supplies  and  munitions  of  ^^^^^ 
nuist,  therefore,  be  borne  1)V  the  (lovernment.'' 

T'liitod  States  r.  Pji<ifu-  Kaiinnul  (ISST),  I'JO  V.  S.  227,  230. 

'' J5S.  Private  })roperty,  unless  forfeited  by  crimes  or  by  offenses  <'* 
llie  own(»r.  can  be  seized  onlv  bv  wav  of  military  necessity,  for  th^ 
support  or  other  l>i'iielit  of  the  army  or  of  the  United  States. 

"If  the  owner  has  not  fied,  the  commanding  officer  will  cause 
receipt>  to  be  given,  which  may  s(»rve  the  spoliated  owner  to  obtain 
indemnit  v.'' 

Iiistnietioiis  fni*  the  (iovernineiit  of  Arini<*s  (»f  the  ITnltetl  States  In  1\h> 
F/eiil.  (;eiieial  OrchTs  No.  UK>.  April  24,  18(53,  War  of  the  Rebellion. 
0/flciai  Kecordi*.  sev\ini  ;\,  V\l.  \v>*i. 
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**ARTirLB  LI  I.  Neither  requisition   in   kind   nor  services  can   be 

Miianded  Jroni  coininunes  or  inhabitants  except   for  the  necessities 

•   the  amiy  of  occupation.     Tliey   nnist   lx»   in   proportion  to  the 

sources  of  the  country,  and  of  such  a  nature  as  not  to  involve  the 

)pulation  in  the  obligation  of  taking  part  in  niilitaiy  operations 

ninst  their  country. 

**  These  rec|uisitions  and  services  shall  only  be  demanded  on  the 

ithority  of  the  Commander  in  the  locality  occupied. 

**  The  contributions  in  kind  shall,  as  far  as  possible,  l)e  paid  for  in 

ady  money;  if  not,  their  receipt  shall  be  acknowledged. 

•* Article  LIII.  An  army  of  occupation  can  only  take  possession 

■   the  cash,   fimds,  and   pro|)erty   liable  to   requisition   belonging 

rictly  to  the  State,  depots  of  arms,  means  of  ti*ansporty  stores  and 

ipplies,  and,  generally,  all  movable  proi>erty  of  the  State  which 

lay  be  ushI  for  military  o))erations. 

^Railway  plant,  land  telegraphs,  telephones,  steamers,  and  other 
lips,  apart  from  cases  governed  by  maritime  law,  as  well  as  depots 
t  irms  and,  generally,  all  kinds  of  war  material,  even  though 
eionging  to  Companies  or  to  privaie  jK»rsons,  ai'e  likewise*  material 
luch  may  serve  for  military  oi)erations,  but  they  must  b4»  i*estored 

the  conclusion  of  pea(*e,  and  indemnities  paid  for  them. 

**Arnrijc  LIV.  The  plant  of  railways  coming  from  neutral  States, 

K?ther  the  property  of  those  States,  or  of  Companies,  or  of  private 

i>K>ns,  shall  l)e  sc*nt  back  to  them  as  soon  as  possible."' 

Coiiveiitlou   nmi)e<'tinic  the   Ijiwk  niul   Customs  of   War  on   Land,  The 
Hague,  July  20,  18i>$),  .TJ  Stat.  II.  182.S. 


■ivate  pro|K»rty  may  be  taken  by  a  military  (*ommander  for  public 
'^  in  cases  of  nect»ssity,  or  to  prevent  it  from  falling  into  the  hands 
^Ke  enemy,  but  the  necessity  must  Ih»  urgent,  such  as  will  admit  of 
^Iflay,  or  the  danger  must  l>c  immediate  and  im))cnding.  But  in 
*-H  cases  the  government  is  bound  to  make  full  compensation  to  the 


Mitchell  i\  Harmony,  L'i  How.  115. 

^Tiere  private  property  is  impressinl  into  public  use  during  an 
^rpency,  .such  as  a  war,  a  contract  is  implied  on  the  part  of  the 
^^^mment  to  make  comix»nsation  to  the  owner. 

Cnited* States  r.  RuMitell.  \:\  Wall,  trjri. 

(2>    CO.NKISCATION. 
J5    1150. 

When  the  British  evacuated  Philadelphia,  Congress  decided  that 
Hiblic  property  left  by  the  British  should  belong  to  the   United 
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States,  and  that  private  property  belonging  to  British  subjects  should 
belong  to  the  State  of  Pennsylvania. 

Wlleox  r.  llonrj-,  1  Dnlln»,  OO,* Hupreine  court  of  Peiinsylvanln.  1782. 

British  subjects  adhering  to  the  British  Government  during  the  war 
of  American  independence  "  became  personally  answerable  for  the 
conduct  of  that  Government,  of  which  they  remained  a  part;  and 
their  property,  wherever  found  (on  land  or  water)  became  liable  to 
confiscation.  On  this  ground  Congress,  on  the  24th  of  July,  1776, 
(confiscated  any  British  property  taken  on  the  seas.  See  2  Ruth.  Inst* 
lib.  2,  c.  9,  s.  13,  p.  531,  559.  Vatt.  lib.  2,  c.  7,  s.  81,  &  c.  18,  s.  Ui;  lib, 
3,  c.  5,  s.  74,  &  c.  9,  s.  IGl  &  193." 

Ware  v.  Hyltoii  (171Xi),  3  DaUas,  IIK),  225,  opinion  of  Ohace,  J. 


By  the  law  of  nations  the  debts,  credits,  and  corporal  property  c^f 
an  enemy,  found  in  the  country  on  the  breaking  out  of  war,  are  coi 
fiscable. 

rart;o  of  ship  Emulous,  1  OaUiRon.  562. 

British  property  found  in  the  United  States,  on  land,  at  the 
mencement  of  hostilities  with  Great  Britain,  can  not  be  condemn* 
as  enemy's  property  without  a  legislative  act  authorizing  its  confisc^a»-- 
tion.  The  act  of  the  legislature  declaring  war  is  not  such  an  a-*:^*^ 
Timber  floating  into  a  salt-water  creek  which  is  not  navigable,  t^"*^"* 
where  the  tide  ebl)s  and  flows,  leaving  the  ends  of  the  timber  resti"*^^^ 
on  the  mud  at  low  water,  and  secured  and  prevented  from  floati  m^i 
away  at  high  tide  by  booms  and  stakes,  is  to  be  considered  as  land^^r^J* 

Brown  v.  United  States  (1814).  8  Cranoli.  110. 

Dana,  in  a  note  to  A\Tieaton,  says  that,  in  the  case  just  cited,  it  v^^^ 
"  decided  i)rinuirily  and  unequivocally  that,  by  the  law  of  natic^^*^^^ 
the  right  exists  to  seize  and  confiscate  any  property  of  an  en^T^^y 
found  in  the  country  on  the  happening  of  war."    This  statem^^^' 
though  it  is  of  the  same  import  as  the  commentary  made  by  m»f^y 
other  writers,  is  not  justified  by  the  facts.     If  it  should  be  said  tb^^ 
the  court  expressed  an  opinion,  or  uttered  a  dictumj  to  the  efffe^ 
alleged,  the  statement  would   be  quite  correct;  but  the  only  poi"^' 
(lef-ir/efl  l)v  th(^  court  was  that  the  projMjrty  before  it  was  not  subjer^ 
to  confiscation. 

Se«»  Dana's  Wheaton,  §  3(>4.  note  156. 

S(H\  also,  Wliarton's  Com.  on  Am.  Law,  §  210. 

As  to  tlie  artual  praetico  of  tbo  Unite<l  States,  as  iUustrated  In  the  civil 

war,  see  tlie  subject  of  tlie  abandoned  and  captured  property  act, 

infra,  (  1152. 
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lie  seizure  of  enemy  property  by  the  United  States  as  prize  of  war 
land,  jure  belli,  is  not  authorized  by  the  law  of  nations,  and  can  bo 
leld  only  by  an  act  of  Congress. 

I'nited  Statefi  r.  Seventeen  hundred  nnd  flfty-six  Shares  of  Capital  Stock, 
5  Blatchf.  231. 

lie  humane  maxims  of  the  modern  law  of  nations,  which  exempt 
vate  property  of  noncombatant  enemies  from  capture  as  booty  of 
r.  found  expression  in  the  abandoned  and  captured  property  act  of 
n'h  12,  1863.  "No  titles  were  divested  in  the  insurgent  States 
ess  in  pursuance  of  a  judgment  rendered  after  due  legal  proceed- 
rs.  The  government  recognized  to  the  fullest  extent  the  humane 
ixims  of  the  modem  law  of  nations,  which  exempt  private  property 
noncombatant  enemies  from  capture  as  booty  of  war." 

Chase,  C.  J..  United  Statea,  r.  Klehi,  i;^  WaU.  128.  137.     See.  to  same 

general  etrei*t,  f^niar  r.  Browne,  02  U.  S.  104. 
See  the  at)andoned  and  captured  property  cafteM,  and  partlcnilarly  the 

letter  of  the  Secretary  of  the  Treasury  to  Chief  Justice  Nott,  Infra, 

»  lir>2. 

.fter  the  surrender  of  New  Orleans  to  General  Butler,  and  the 
iiig  of  his  proclamation  of  May  1,  1862,  declaring  that  "  all  rights 
>roperty  of  whatever  kind  will  Ix^  held  inviolate,  subject  only  to 
laws  of  the  United  States,"'  private  projx^rty  in  the  district  under 
oommand  was  not  subject  to  military  seizure  as  Ixwty  of  war, 
i|jh  not  exempt  from  confiscation  uikUt  the  acts  of  Congress  as 
Allies'  proi>erty,  if  in  truth  it  was  such. 

IMniitors'  Hank  r.  Tnlon  Bank.  ir»  WnlhuiN  48:{. 

is  no  bar  to  the  n»coverv  of  a  claim  that  it  was  confiscated  dur- 
•  tioreliellion  bv  a  (^onfedenite  court  Uvaust^  due  to  a  loval  citi/.en. 

Stpvons  r.  <;rlfflth.  111  V.  S.  4S. 

■*^  funds  of  the  Treasury  derivetl  from  the  projHM'ty  captinvd 
■*ior  to  the  al)andoned  or  captureil  projwrty  act  hav(»  iicvc»r  Ihvii 
^^  as  IxKity  c<miing  within  the  rule  of  international  warfare  by 
^^the  executive  or  legislative  branches  of  the  (loverninent. 

tSmxlnian  r.  TnUefl  Staten.  14  (H.  <M.  r»47. 

^^tiij  forces  which  make  captures  on  land  can  not  U»  <'4)nsi<ienMi  as 
^K\tijr  maritime  ca[)tun*s  nien»ly  U^'aus**  thcv  are  transported  a 
^^  of  th«»  wav  to  their  destination  bv  vess4>ls  in  the  K»rvicc  of  the 
<^^>ninient. 

Tnlteil  StateH  r.  2«0i  Bales  of  Cotton.  W^wlworth.  'SM\.  v\ivt\  with  .•u»proval 
In  Oukes  r.  United  States  (l.Si>0»,  174  I*.  S.  77s,  787. 
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"  45.  All  captures  and  booty  belong,  according  to  the  modem  law 
of  war,  primarily  to  the  government  of  the  captor. 

"  Prize  money,  whether  on  sea  or  land,  can  now  only  be  claimed 
under  local  law. 

"'  4().  Neither  officers  nor  soldiers  are  allowed  to  make  use  of  their 
position  or  i)ower  in  the  hostile  country  for  private  gain,  not  even 
for  commercial  transactions  otherwise  legitimate.  Offenses  to  the 
contrary  committed  by  commissioned  officers  will  be  punished  with, 
cashiering  or  such  other  })imishment  as  the  nature  of  the  offense  may 
require;  if  by  soldiers,  they  shall  be  punished  according  to  the  natu 
of  the  offense." 

Instructions  for  ttio  (lovornniont  of  Armies  of  the  United  States  In 
Flold.  (Jonenil  Ordors,  No.  UHi  April  24,  18C»3,  War  of  the  Rebelll» 
OffiolMl  Hd-onls,  series  :',.  III.  l.^*;?. 


tc 


The  que^stion  of  the  right  of  the  United  States  to  confiscate  tTfce 
proi)erty  of  enemies  in  the  Philippine  Islands  is  discussed  in  a  reixr^rl 
of  Mr.  Magoon,  law  officer,  Divisicm  of  Insular  Affairs,  War  DepiL:M:l- 
ment,  February  1,  1901,  Magooifs  Re[)orts,  264. 

Bv  a  decree  of  January  30,  1801,  President  Balmaceda,  of  CLil^i 
issued  a  decree  forbidding  registrars  of  real  estate  in  the  Republics  *o 
inscribe*  sales  or  mortgages  of  property  belonging  to  certain  specitfi^?*! 
persons.  The  decree  recited  as  the  reason  for  its  issuance  that  ^^*? 
participation  of  some  pei'sons  in  the  disturbance  of  public  orc"^^^^* 
lx»gun  by  the  rising  of  the  navy,  rendered  it  necessary'  to  provide  "^or 
the  indenmification  of  tlie  losses  caused  to  the  State  and  pri^"^ 
persons  by  that  disturbance. 

Klu(»  Rook.  Chile,  No.  1    (isirj),  4:J.     Tlils  «l<MTee  iKyeame  brutuiu  fu* 
by  the  fall  of  th(»  jroveninieiit  that  issne<l  It. 

(ri)    COxNFISCATION   ACTS.    LS^Jl,    1802. 

§1151. 

The  only  acts  of  Congress  provi<ling  for  the  confiscation  of  pT^^/^ 
erty  belonging  to  persons  in  rebellion  were  the  act  of  August  0,  L^^  • 
which   applied    only    to    property    accjuired    with    intent   to   usp      ^^ 
employ  it,  or  to  suffer  it  to  1h»  usihI  or  employed,  in  aiding  or  Hlretti^f^ 
the  insurrection  or  in  resisting  the  laws:    and  the  act  of  July  '  '' 
18(>'J,  lt>  Stat.  581),  which  authoriz<Hl  seizure  and  confiscation  only  fc7^ 
future  acts. 

('nnrad  /•.  Waples  (1S7T».  !m;  \\  S.  'JTIK 

The  declaration  that  '"all  sahvs.  transfers,  and  convevanees**  of 
property  of  <'(»rtain  class(>s  of  peisons,  which  by  the  act  was  made 
.subject  to  s(»izure,  should  Ix*  null  and  void,  invalidated  such  trans- 


151.]  MILITARY  OCCUPATION.  291 

ion8  only  as  a^iiist  the  Uiiitod  States,  and  not  as  against  any 
er  party. 

Conrad  r.  Waples  (1877).  {Hi  V.  S.  271».  288.  «ltlnK  C'orbett  r.  Nutt.  10 
Wallace. 

Vhere,  under  act  of  Congress,  August  G,  18C1,  ch.  GO,  entitled  "  An 
to  confiscate  property  used  for  insurrectionary  purposes,"  lands 
re  seized  and  condemned,  it  was  iield  that  the  purchaser  of  them 
ler  a  decree  took  an  estate  in  fee. 

Kirk  r.  Lynd.  106  U.  S.  315. 

See.  also.  Kirk  r.  IjcwXh,  4  Woods  C.  C.  100. 

[f  a  bank  holds  on  general  deposit  collections  made  for  another 
ak,  the  relations  of  the  banks  arc  those  of  debtor  and  creditor, 
d  an  assignment  of  the  debt  by  the  creditor  bank  vests  in  the 
ignee  a  right  to  the  amount  assigned  paramount  to  that  given  by 
ifiscation  proceedings  instituted  under  the  acts  of  18G1  and  18G2, 
er  the  execution  of  the  assignment;  and  especially  is  this  so 
\^re  the  ^confiscation  proceedings  were  irregular  for  want  of  proper 
ce8K  upon  the  debtor  \mx\k. 

I'hoeulx  Bank  v.  Uliiley  (1884),  111  T\  K.  12.'».  Tbc  conclusions  of  the 
Supreme  Court  rc*Mted  on  the  KrouiulM  ( 1 )  thiit  the  money  against 
which  tla*  cfmflm'utioii  proitHHlliip*  were  dlrtH'ttnl  was  tlio  money  of 
the  debtor,  and  not  of  the  creditor,  hank,  and  (2)  that  no  such 
seissure  or  attachment  waH  made  of  tlie  (let>t,  if  any  existed,  as  i^ve 
the  court,  by  which  the  decree  of  confiscation  was  entered.  Juris- 
diction of  tlie  del)t 

*lie  act  of  August  G,  18G1,  was  passed  by  Congress  in  the  exercise 
ts  power  '*  to  make  rules  concerning  capture's  on  land  and  water/' 
was  aimed  exclusively  at  the  stMzure  and  confiscation  of  prop- 
'"  us«h1  in  aid  of  the  insurrection.  The  act  of  July  17,  18(52,  pro- 
led  upon  the  entirely  diffeivnt  principle  of  confiscating  proj>erty 
Kout  regard  to  its  use,  by  way  of  punishing  the  owner  for  Iwing 
^ged  in  rebellion  and  not  returning  to  his  allegiance. 

Oakes  r.  rnlte<l  States  (l>W.n.  174  V.  S.  77S.  7!M^-7!)1. 

he  fact  that,  prior  to  the  passage  of  the  act  of  18G2,  a  person 
•^  •*  engaged  in  the  relK'llion,  as  a  incinlxM-  of  the  Confederate  Con- 
''^  ami  giving  constant  aid  and  comfort  to  the  insurrectionary 
^>nmient/^  did  not  affect  his  title  to  or  power  to  dispose*  of  his 
'^perty.  *•  Until  some  provision  was  maile  by  law,  the  courts  of 
**  I'nited  States  could  not  decnn*  a  confiscation  of  his  pr(>iK»rty, 
'J  clirwl  its  sale.  This  follows  from  the  dextrine  declared  in 
f^wn  t\  The  United  States,  reported  in  the  sth  of  Cranch.'' 

Coonid  r.  Waples  (1877),  9<;  V.  S.  270.  2H4. 
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By  section  5  of  the  act  of  July  17,  1862,  12  Stats.  589,  provision 
was  made  for  the  confiscation  of  the  estates  of  certain  persons  then 
in  rebellion  and  by  joint  resolution  63  of  the  same  date,  12  Stats.  627, 
it  was  provided  that  proceedings  under  the  act  should  not  be  so  con- 
strued as  to  work  the  forfeiture  of  the  real  estate  of  the  offender 
beyond  his  natural  life.     During  the  war  certain  lands  in  Cincinnati, 
Ohio,  Monging  to  one  J.,  who  had  entered  the  CJonfederate  army, 
were  confiscated,  and  J.'s  life  estate  therein  was  sold  under  this  legis- 
lation to  C.     Subsequently,  after  the  close  of  the  war,  J.  conveyed  his 
fee  in  the  lands  to  C.  by  a  deed  with  covenants  of  general  warrant^g. 
Thereafter  an  action  of  ejectment  was  brought  against  C.  by  tkne 
children  and  only  heirs  of  J.,  then  deceased,  who  claimed  that  t^fee 
conveyance  of  the  fee  was  unlawful. 

In  the  case  of  Wallach  /'.  Van  Riswick,  92  IT.  S,  202,  and  in  sul 
quent  cases,  it  was  held  that  the  confiscation  and  sale  of  the  life  int- 
est  under  the  act,  while  it  left  in  the  owner  a  naked  fee,  disabled  I^  im 
from  conveying  his  reversionary  interest,  although  on  his  death    lis 
heii's  would  take  the  property  from  him  by  descent.    This  docti"^ne 
was  affirmed  and  amplified  in  Avegno  v.  Schmidt,  113  U.  S.  292,  k3B.iid 
Shields  r.  Schiff,  124  U.  S.  351.    Held,  that  the  deed  of  warrarmty, 
accompanied  with  a  covenant  of  seizin,  estopped  J.  and  all  persons 
claiming  under  him   from  asserting  title  to  the  land  against    tlt^^ 
grantee  and  his  heirs  and  assigns,  or  from  conveying  it  to  other 
ties,  and  that  this  conclusion  was  to  be  especially  maintained  in  vi' 
of  the  proclamation  of  i)ardon  and  amnesty  made  by  the  Presid^*^^ 
December  25,  18(>8,  upwards  of  three  years  after  the  deed,  since    "tX^^ 
amnesty  and  pardon,  in  removing  the  disability,  if  any,  which  rest:^ 
upon  J.  in  respect  of  his  estate,  created  an  enlargement  of  it,    t^^ 
lH*nefit  of  which  inured  equally  to  his  grantee,  though  it  did  not  aff^^ 
the  right  of  the  purchasi^r  under  the  decree  of  confiscation. 

Jenkins  r,  Collanl  (1S92).  14r»  U.  S.  54<;. 

Thai  the  forfeiture  under  the  act  of  July  17,  18(52.  and  the  Joint  resolat*^^ 
of  the  same  (hite,  was  only  for  the  life  of  the  offender,  see  Frencb  *• 
Wade,  102  U.  S.  132;  Waples  v.  Hays,  108  U.  S.  6;  Wallach  r.  ^^^ 
Uiswiik.  :\  MaeArthur,  1*18;  r.edoux*8  Heirs  v,  Lavedan  (1000).  ^^ 
La.  An.  311,  27  So.  Uep.  19G;  Menger  t\  Carrutbers  (Kan.  App.),^^ 
ViU\  Kep.  KKMJ. 

ScM»  Szyinanski  r.  Zunts.  20  Fe<l.  Rep.  3(n. 

A  petition  was  filed  in  the  Court  of  Chiims  to  recx>ver  from  th^ 
ITnited  States  a  sum  of  money,  the  alleged  value  of  a  lot  which  htJ 
l)een  (condemned  for  the  use  of  the  (lovernment  in  the  city  of  Wash- 
ington. It  api)eared  that  the  lot,  prior  to  its  condemnation,  had  been 
confiscated  and  sold  under  the  act  of  July  17,  1862,  and  the  joint 
resolution  of  the  same  date.  On  the  proc*eedings  for  condemnation, 
the  lot  was  in  due  course  appraised  and  the  amount  was  duly  paid  by 
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le  Government  into  court.  The  court  subsequently  paid  the  whole 
f  the  money  to  the  heirs  of  the  person  who  held  the  title  acquired  at 
le  confiscation  sale.  Neither  the  original  owner  nor  his  heirs  were 
^presented  in  the  condemnation  proceedings,  and  it  was  contended 
y  the  heirs,  by  whom  the  petition  was  presented,  that  the  condemna- 
cm  proceedings  were  as  to  them  invalid,  since  neither  they  nor  their 
[icestors  had  had  or  could  have  had  a  day  in  court  in  respect  of 
lose  proceedings,  which  were  carried  on  when  their  ancestor  was 
ill  alive,  and,  under  the  doctrine  laid  down  in  Wallach  r.  Van  Ris- 
ick,  92  U.  S.  202,  unable  to  exercise  any  right  whatever  concerning 
le  property.  Held,  that  the  doctrine  in  Wallach  r.  Van  Riswick,  as 
)  the  complete  divestiture  of  proprietary  right,  was  t<x)  broadly 
:ated;  that  the  sounder  view  was  that  intimated  in  Illinois  Ontral 
Uilroad  v.  Bosworth,  133  U.  S.  92,  and  Jenkins  v.  Collard,  145  U.  S. 
46,  that  the  fee  remained  in  the  owner,  though  without  power  of 
ilienation  during  his  life,  unless  the  disability  was  removed ;  that  the 
tmdemnation  procee<lings,  of  which  due  and  legal  notice  was  pre- 
umed  to  have  been  given,  were  binding  upon  the  original  owner  and 
is  heirs;  that,  even  if  after  the  confiscation  he  held  only  a  naked 
tie  without  the  power  of  alienation,  the  President's  proclamation  of 
iitiesty  and  pardon  of  December  25,  1868,  prior  to  the  proceedings 
oondemn,  removed  his  disability  and  restored  to  him  the  right  to 
ftke  such  use  of  the  remainder  as  he  saw  fit;  and  that  if,  under  the 
neunistances,  the  court  made  a  mistake  in  the  distribution  of  the 
ndemnation  money — a  questioTi  on  which  the  court  would  pronounce 
^  opinion — the  United  States  was  under  no  liability  in  the  matter, 
rnlted  Rtatefi  r.  Dunnlngton  (1802),  14«  V.  S.  :«8. 


roperty  was  sold  under  the  confiscation  act  of  1802,  as  A.\s.  It 
r>«ired  that  A.  had,  in  fact,  no  interest  in  the  proi>orty,  he  having 
■"^wi  with  before  the  passage  of  the  confiscation  act.  Held,  that 
^  United  States  was  not  bound  to  return  to  the  purchaser,  at  the 
■^Cscation  sale,  his  money. 

Waples  r.  United  Stated.  110  V.  S.  «30. 

^^Tiere  property  is  libeled  for  confiscation  under  the  act  of  1802, 
^  the  record  of  the  proceedings  does  not  show  an  executive  order  of 
^^ire,  the  proceeclings  and  a  judgment  of  confiscation  rendered 
^^under  will  be  treated  as  void  bv  another  court,  and  the  owner 
^  ^lie  propert}'  libeled  may  recover  its  value  fn)m  the  United  States, 
•^withstanding  that  the  proceeds  of  sale  have  been  distributed 
***H>ng  others. 

Dancan  r.  UnUed  Stateft.  18  Ct.  CI  230. 
8c«,  also.  MaaoQ  r.  Tuttle.  75  Va.  105. 
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One  who  voluntarily  leaves  his  home  to  engage  in  rebellion  can  not, 
nor  can  his  heirs,  complain  that,  in  his  absence,  his  land  was  sold  in 
judicial  proceedings  which,  had  he  remained  at  home,  he  might  have 
defended. 

Jenkins  r.  Hnnnun,  2(\  Fed.  Hep.  «57. 

A  confiscation  under  the  act  of  1862  does  not  affect  the  rights  (^  { 
mortgage  in  favor  of  third  persons  on  the  property  which  goes  to  tl^^e 
(xovernment  or  to  the  purchaser  cum  onere. 

Avegno  r.  Schmidt  &  Ziegler,  35  Jm.  An.  58r). 

The  heirs  of  blood  of  a  person  whose  property  has  been  confiscat  ^d 
under  the  act  of  18()2  are  not  third  parties  as  to  such  property  duri^r^g 
the  life  estate;  hence  thev  are  bound  bv  the  divestiture  of  the  ti  ntle 
through  foreclosure  of  a  i)reexisting  mortgage,  and  can  not  urge  ^the 
nullity  of  the  decree  on  the  grounds  which  the  expropriated  pa^Krty 
could  not  be  allowed  to  set  up  if  he  were  living  and  restored  to  all  Xiis 
fonner  rights. 

Shields  V.  Shiflf.  36  La.  An.  iH4. 

An  incorporated  bank  in  Georgetown,  So.  Carolina,  having  in  ilL^yy 
1861,  a  deposit  with  its  New  York  correspondent,  the  Phenix  Ba-X^^*? 
derived  from  deposits  and  collections,  assigned  a  part  of  it  and  g^-'^^ 
the  assignee  a  check  or  order  on  the  Phenix  Bank  for  the  amon^^ 
assigned.     This  transaction  took   place  In^fore  the   passage  of    t:h® 
United  States  confiscation  acts.    The  order  was  not  presented  by   t^*® 
assignee  to  the  Phenix  Bank  till  January  4,  1865,  but  the  bank  reeo^' 
nized  its  validity  and  undertook  to  pay  it  on  identification  of   tl^^ 
assignee.     Next  day,  In^fore  it  was  paid,  the  debt  due  by  the  PheiU^ 
Bank  to  the  (xeorgetown  bank  was  attached  under  the  confiscati^^'* 
acts.    The  money  was  paid  over  to  the  United  States  marshal,  and  th*^ 
United  States  district  court  subsequently  entered  a  decree  of  cof^" 
fiscation,  awarding  one  half  to  the  United  States  and  the  other  ha'* 
to  the  informer.    Th(»  assi<rnee  sued  the  Phenix  Bank  for  what  wH^ 
due  on  his  assignment.    Held,  that  the  money  on  deposit  in  the  Phcni^ 
Bank  was  its  property  and  not  tlie  property  of  the  (ieorgetow*n  bank* 
tluit  the  assignment  by  th(»  latter  transferred  to  the  assignee  a  vali" 
(•laim  to  the  amount  assigned;    that  the  pnn^eedings  under  the  con- 
fis(!ation  acts  were  not  strirtlv  in  rem,  and  aflfected  the  interest  onlv 
of  the  defendant,  the  Phenix  Bank,  which  interest  had,  as  to  the 
amount  assigned,  passed  from  it,  and,  finally  (citing  Planters'  Bank 
?'.  Union  Bank,  K)  Wall.  VM\),  tJuit  the  projM'rty  of  a  corj)oration  was 
not  confiscable  under  the  acts  of  (\)ngrcss.     It  was,  thei'efore,  furthei 
hehl  that   th(»  assignee    (Kisley)    was  entitled  to  I'ecover  from  the 
Phenix  Bunk« 
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Rlpley  r.  Pbeniz  Bank  (1881),  83  N.  Y.  3ia 

Tills  <lecl8lon  was  affirmed  by  the  Supreme  Court  of  the  United  States  io 
PtMBUlx  Bank  v,  Uisley  (1884),  111  U.  S.  125.  As  has  been  Heen, 
supra,  p.  291,  the  decision  of  this  court  proceeded  on  other  grounds 
than  that  of  the  corporate  character  of  the  defendant  That  the  proi)- 
erty  of  a  corporation  was  not  subject  to  the  operation  of  the  acts  was 
held  In  Ellis  t.  Phenix  Bank.  12  Daly  (N.  Y.)  177. 

Proceedings  under  the  confiscation  acts  of  Congress  of  1861  and 
1862  were  not  simply  in  rem,  but  the  right  to  condemn  property  under 
them  depended  upon  the  delictum  of  the  owner,  whom  it  was  neces- 
sary to  bring  into  court  in  some  manner  so  that  he  could  have  a  hear- 
ing.   (Reversing  s.  c.  44  N.  Y.  Superior  Ct.  340.) 

Cbapman  v.  Pbcenlx  Bank,  85  X.  Y.  437. 

(4)    ADAIffX)NED  AND  CAPTURED  PROPERTY  ACT. 

§  1152. 

*•  The  Government  of  the  United  States,  in  pas.sing  the  abandoneil 
and  captured  property  act,  availed  itself  of  its  just  rights  as  a  bel- 
ligerent, an<l  at  the  same  time  recognized  to  the  fullest  extent  its 
Juties  under  the  enlightened  principles  of  moilern  warfare.  The 
capture  of  cotton,  and  certain  other  products  peculiar  to  the  soil  of 
^  Cx>nfe<leracy,  had  become  one  of  the  actual  necessities  of  the  war. 
'"^  no  other  way  could  the  resourws  of  the  enemy  Ih»  so  effectually 
^Ppleil.  In  fact,  as  was  said  in  I/iunar  r,  Browne  |5>2  l-.  S.  187 j. 
*t  is  not  too  much  to  say  that  the  life  of  tlie  ConftHleracy  d(*|)ended 
•*  Hiuch  up<m  its  cotton  as  it  did  upon  its  men."  *  It  | cotton]  was 
w  foumlation  upon  which  the  ho[)es  of  tlie  n»lK»llion  were  built." 

*  tinder  .such  circumstances,  it  might  have  Imm^u  destrovtHl,  if  ncHx»s- 
^O'*  as  it  often  was  by  the  insurgents;  hut  as  the  destruction  of 
pro|)^rty  jjiould  always  be  avoided,  if  possible.  Congress  j)rovided 
^^^  its  capture,  prest»rvation,  and  sale.     .     .     . 

**  MNTiile  all  residents  within  the  Confederate  territorv  were  in  law 
**^niies,  some  were  in  fact   friends.     In  the  indiscriminate  S4»izure 
®*  private  pro|)erty,  it  seemed  to  Congress  tliat  friends  might  some- 
^'Jies  suff€»r.     Tlierefore,  to  save  them,  it  was  provided  that  profM^rty, 
^hen  (*a|>tunHl,  should  be  sold,  and  the  pnKirds  paid  into  the  Treas- 
**')' of  the  United  States.     That  Ixiing  done,  any  person  chiiming  to 
htve  lieen  the  owner  might,  at  any  time  within  two  years  after  tlie 
cl»c  of  the  rebellion,  bring  suit  in  the  Ci)nrt  of  Claims  for  the  pro- 
needs:  and  on  proof  *of  his  ownei*ship  of  >jn(l  property,  of  his  right 
ro  the  prui*eeds  thereof,  and  that   he  has  |lKid|   never  given  aid  or 
(tiaifort  to  the  present  reljellion,"  *  r«Ht»iv«*  the  residue  of  such  pHM'tN^ls. 
ifter  the  deduction  of  anv   purchasi'-moiu'v  which  niav  have  iM^*n 
mid,  tufjether  with  the  cx[m>iis«>  of  (niii^|>(>rtiiti<>n  und  salt-  of  said 
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property,  and  any  other  lawful  expenses  attending  the  disposition 
thereof.'  (12  Stat.  820.)  As  to  all  persons  within  the  privileges  of 
the  act,  the  proceeds  were  held  in  trust,  but  as  to  all  others  the  title 
of  the  United  States  as  captor  was  absolute." 

Young  i\  United  Stiites  (1877),  97  U.  S.  39,  60. 

British  subJectH  enjoyed  the  benefits  of  the  act    United  States  v.  O'Keefc 
11  Wall  178;  Carlisle  t\  United  States.  16  id.  147. 


\ 


The  proclamation  of  pardon  and  amnesty  issued  by  the  Presidei^^Eit 
December  25,  1868,  15  Stat.  711,  so  operated,  in  the  case  of  daimanl 
under  the  abandoned  and  captured  property  act,  who  owed  allegian< 

to  the  United  States,  as  to  make  proof  of  pardon  a  complete  substitu'^ te 

for  proof  that  the  claimant  gave  no  aid  or  comfort  to  the  rebellio^^n. 
United  States  i\  Padelford,  1)  Wall.  531.  But  it  did  not  so  operate  in 
the  case  of  a  claimant  who  was  during  the  war  a  nonresident 
and  who,  as  such,  though  he  gave  aid  or  comfort,  did  not  commil 
crime  or  offense  against  the  laws  of  the  United  States. 

Young  V.  United  States  (1877),  97  U.  S.  39,  65. 

"  The  rightful  capture  of  movable  property  on  land  transfers  fcli.^ 
title  to  the  government  of  the  captor  as  soon  as  the  capture  is  ck^mjc^- 
plete,  and  it  is  complete  when  reduced  to '  firm  possession.'  There  i*  ^^^^^ 
necessity  for  judicial  condemnation.  In  this  respect,  captures  on  Is  x"»-^ 
differ  from  those  at  sea." 

Young  r.  Uniteil  States  (1877),  97  U.  S.  39,  60;  case  of  capture  on 


"It  [the  Court  of  Claims]  proceeded  upon  the  doctrine  that 
Confederate  States  and  the  States  which  adhered  to  the  Union  w 
engaged  in  a  civil  war,  having  such  proportions  as  to  be  attencl^^ 
with  the  incidents  of  an  international  war,  and  that  therefore  tl^^ 
United  States  could  treat  all  property  within  the  Confederate  lines 
enemy's  projx^rty.  and  in  the  exercise  of  their  belligerent  rights 
and  appropriate  to  their  own  use  any  of  it  which  could  be  of  serri^* 
to  them  in  the  prosecution  of  the  war;  and  that  the  property  vfhicb 
was  most  lx»neficial  to  the  (-onfederacy  in  furnishing  funds  was  cot- 
ton, and  it  was  for  that  reason  particularly  sought  by  the  national 
forces  for  capture.  The  (\)!irt  of  (Maims  recognizt'd  the  doctrine, 
also,  that  the  right  of  capture  extended  to  the  products  of  the  soil, 
whether  owned  by  citizens  of  tlie  Confederacy  or  strangers  to  both 
belligerents,  and  tliat  the  capture  of  movable  property  within  the 
Confederacy  transferred  the  title  when  redu(H»d  to  firm  pr>ssession; 
and  it  tli(»r(»fore  held  that  when  the  cotton  for  the  proceeds  of  whidi 
this  action  is  brought  was  captured  by  the  national  forces  and  sold 
and  the  proceeds  j^aid  into  the  Treasury  of  the  United  States,  the  title 
to  the  property  and  proceeds  passed  absolutely  to  the  General  (Jov- 
eriunent. 
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'This  decision  .  .  .  would  have  been  correct,  and  been  sus- 
ned,  had  the  Government  of  the  United  States  confined  its  action 
iply  to  the  enforcement  of  its  rightful  powers  as  a  belligerent,  and 
i  not  surrendered  its  rights  as  a  belligerent  to  appropriate  property 

a  particular  kind  taken  in  the  enemy's  country,  belonging  to  a 

'al  citizen. 

'  In  Brown  v.  United  States,  8  Cranch,  110, 122, 123,  the  court  said 

it  it  was  conceded  that  war  gives  to  the  sovereign  fall  right  to  take 

J  persons  and  confiscate  the  property  of  the  enemy  wherever  found, 

d   observed   that  the  mitigations  of  this  rigid  rule,   which   the 

mane  and  wise  policy  of  modem  times  had  introduced  into  prac- 

e,  might  more  or  less  affect  the  exercise  of  this  right,  but  could  not 

pair  the  right  itself. 

*  Substantially  the  same  thing  was  said  in  Young  v.  United  States, 

U.  S.  39,  60:  *A11  property,'  was  the  language  of  the  court  in 
It  case,  *  within  enemy  territory  is  in  law  enemy  property,  just  as 

persons  in  the  same  territory  are  enemies.  A  neutral,  owning 
jperty  within  the  enemy's  lines,  holds  it^as  enemy  property,  subject 
the  laws  of  war;  and,  if  it  is  hostile  property,  subject  to  capture.' 
"^But  in  another  case,  that  of  Mrs.  Alexander's  Cotton,  2  Wall. 
t,  419,  this  court  said  that  '  this  rule,  as  to  property  on  land,  has 
«ived  very  important  qualifications  from  usage,  from  the  reason- 
rs  of  enlightened  publicists,  and  from  judicial  decisions.  It  may 
w  be  regarded  as  substantially  restricted  "  to  special  cases  dictated 

the  necessary  operation  of  the  war,"  and  as  excluding,  in  general, 
tie  seizure  of  the  private  property  of  pacific  i)ersons  for  the  sake  of 

^«1.  .  .  . 

*"  The  act  of  Congress  of  March  12,  1803,  providing  for  the  collec- 
*i  of  abandoned  and  captureil  property  in  the  insurrcH-'tionarv  ter- 
ory,  (12  Stat.  820,  c.  120,)  declared  that  all  such  property  might 
appropriated  to  the  public  use  or  sold.  But  it  also  said,  in  sub- 
^*>ce,  that  the  property  of  friend  and  foe  can  not  at  the  time  be 
(>«rated;  and  all  the  property  of  that  kiiul  found  within  the  Con- 
^erite  lines  will  be  taken,  sold,  and  when  sold  its  pnK'eeds  will  be 
^posited  in  the  Treasury;  but  if  afterwards  within  two  years  after 
^  suppression  of  the  rebellion  tlie  owner  can  establish  to  the  sat- 
'tiction  of  the  Court  of  Claims  his  tith»  to  the  pro[K»rty  thus  taken, 
nd  his  loyalty  to  the  Union  cause,  then  the  portion  of  the  proceculs 
^longing  to  him  shall  lie  restored,  after  deducting  the  ex[x»nses 
tendant  upon  its-capture,  removal  and  custody.  United  States  r. 
oderson,  9  Wall.  56,  67.  .  .  .  The  records  of  the  Court  of 
laims  show  a  multitude  of  cases  where  this  law  has  Ixn^n  admin- 
ered,  and  many  loyal  people  have  had  the  pro(*<HMls  of  their  prop- 
ty  returned  to  thent,  which  had  Ihhmi  captured  U^cause  of  the  fact 
tt  it  was  situated  within  hostile  territory. 
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"  In  the  present  case,  the  petitioner  was  allowed  [by  act  of  Congress, 
June  4,  1888,  2  Stat.  1075,  c.  848 J  the  same  right  to  present  his  claim 
for  the  proc(?eds  of  the  property  belonging  to  his  testator  which  would 
have  I>een  allowed  if  the  testator  himself  had  presented  his  claim 
within  two  years  after  the  capture.     The  ques-tion  was  as  to  the 
loyalty  of  the  testator  of  the  claimant,  and  also  as  to  his  ownership 
of  the  cotton.     His  loyalty  was  found  by  the  court,  and  also  the 
l)ona  fides  of  the  sale  of  the  property.     After  these  facts  had  beeik 
established  the  only  question  that  could  have  been  properly  con — 
sidered  was  the  amount  of  the  proceeds  which  the  petitioner  shoulr^ 
receive.     That  was  not  considered  bv  the  Court  of  Claims." 

The  judgment  of  the  Court  of  Claims  was  accordingly  revei 

Briggs  \\  United  States  (1802).  14S  U.  S.,  :U6,  355-358. 


AVliere,  during  the  civil  war,  cotton  situated  in  Mississippi 
into  the  possession  of  the  Federal  Government  by  fair  capture,  t 
only  legal  right  which  the  owners  possessed  was  that  of  having 
disposed  of  according  to  the  i)rovisions  of  the  abandoned  or  captu 
property  act.     And  when  it  was  turned  over  by  the  officer  in  cha 
to  third  persons,  the  ownei"s  were  deprived  of  their  legal  right,  f 
their  indemnification  for  such  deprivation  is  a  proper  subject 
legislative  discretion. 

Vance  r.  TTnlted  States,  .SO  Tt.  CI.  252. 

"  I  have  the  honour  to  acknowledge  the  receipt  of  your  letter  of  t:lie 
12th  inst.,  in  wliich  you  state  that  a  friend  in  England  makes  in- 
quiry '  whether  confiscations  were  made  after  the  civil  war;  and,  if  ^^ 
to  what  extent.' 

"  WTiile  the  inquiry  is  limited  to  what  was  done  after  the  close  or 
the  war,  it  may  interest  your  correspondent  to  know  what  policy  Wi*5 
pursued  by  the  (Tovernment  during  the  war. 

'"  By  the  act  of  Congress  approved  March  12,  1863,  the  Secretary 
of  the  Treasury  was  authorized  to  appoint  special  agents  to  collet 
captured  and  abandoiKnl  property  in  the  States  in  insurrection.    Th^ 
Southern  Confederacy  had  agents  in  all  the  cotton  States,  buying 
cottcm  and  paying  for  it   in  (\)n federate  Ixmds  or  currency.    Tb^ 
cotton  so  purchased  by  the  Confederate  agents  comprised  almost  th^ 
only   property   'captured'   ])y   the   United   States  Treasury  agents 
during  the  war.     If  a  niistakt*  was  made  by  these  Treasury  agents 
in  taking  possession  of  property  wrongfully,  the  Secretary  of  the 
Treasury,  upon  appeal,  released  the  property;  or,  if  it  had  been  sold, 
the  pnweeds.     Under  the  above  act,  the  Treasury  agents  took  posses- 
sion of  abandoned  plantations,  but  they  were  all  returned  to  their 
owners,  some  during  the  war,  others  afterward,  and  no  proceedings 
io  confiscate  this  property  were  instituted.    If  such  had  been  the 
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Key  and  action  of  the  Government,  the  n»al  estate  of  siich  a  dis- 
iguished  Confederate  as  John  Slidell,  minister  to  France,  whose 
operty  was  in  the  possession  of  the  Treasury  agents  during  the 
ir,  would  have  been  among  the  first  to  be  confiscated.  The  lib- 
ftl  temi*^  granted  to  General  I^ee,  when  he  surrendered  to  General 
mnt,  are  part  of  the  history  of  this  country,  and  need  not  l)e 
peated  here. 

**The  rebellion  had  not  been  suppressed  in  all  parts  of  the  South 
hen,  on  the  29th  of  May,  1805,  the  President  of  the  United  States 
saed  a  proclamation  granting  *  to  all  persons  who  have,  d inertly  or 
iHipectly,  participated  in  the  existing  rebellion,  except  as  hereinafter 
cepted,  amnesty  and  pardon,  with  restoration  of  all  rights  of 
t>|)erty,  except  to  slaves.'  No  '  political  conditions  were  laid  down.' 
lore  were  excepted  cases  in  the  prcK'laniation,  but  the  parties  were 
erward  pardoned,  either  by  the  President  or  by  acts  of  Congress. 

*  It  is  true  in  some  cases  i)rivate  property  was  taken  and  used  by 
^  Union  armies,  without  com|K^nsation  at  the  time,  but  Congress,  by 
'  act  of  March  3,  1871,  provided  a  connnission  to  adjudicate  these 
iins. 

*  You  are  aware  that  the  act  of  March  3,  180:1,  which  provide<l  for 
■  appointment  of  special  agents  to  collect  captured  and  abandoned 
>perty,  provided  also  that  '  any  person  claiming  to  have  l)een  the 
ner  of  any  such  abandoned  or  captured  pro|HU-ty  may,  at  any  time 
Hiin  two  years  after  the  suppression  of  the  rel)ellion,  pn»fer  his 
ini  to  the  proceeds  thereof  in  the  Court  of  Claims.' 

■*  Thus,  during  the  war  and  until  August  20,  \Hi\H  (the  r(*l)eHion  was 
'^ially  dec-Iared  suppn»ssi»d  August  'JO,  IS^U;)  your  li()noral)le  court 
*1  jiirisdicti(m  of  all  claims  for  captured  and  aimndoned  proi^rty. 
'<*  rwon Is  of  your  court  will  show  that  judgments  were  entered  for 
'ITesunis  in  favour  of  persons  who  had  Ikhmi  active  and  prominent  in 

*  ivU»llion. 

^A  large  amount  of  cotton  was  seized  by  the  Treasury  agents  after 

*  rebellion  had  collapse<l  but  had  not  Ihhmi  enliivly  suppresst»d. 

"*  The  right  to  file  claims  in  the  Court  of  Claims  liaving  ceased 
^Rwst  t^,  1868,  Congnvss  provided  another  remedy  for  thos(»  who 
^•tnwl  that  cotton  had  Ix^en  wrongfully  s<»ize<l,  and  passi<l  tlu*  act  of 
'^y  18,  187'2,  which  provided  that  the  Secretary  of  the  Treasury 
^^ild  return  the  proceeds  derived  from  the  sale  of  cotton  illegally 
^*led  after  June  30,  1805.  A  large  numln'r  of  claims  were  filed 
Ner  this  act,  but  in  nearlv  all  casi»s  it  was  found  that  the  claimants 
ltd  sold  the  cott^m  to  the  Confederacv,  and  it  was,  thei-efore,  Confed- 
Pite  c«>tton  when  it  was  S4*ized. 

**In  reply  to  the  specific  inquiry  of  your  <'orro<pondent  I  will  siato 
i«t  confiscation  through  the  courts,  as  near  as  can  Ih»  ascertained, 
[KNintcd  to  less  than  $200,000. 


1 
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"  You  state  that  my  reply  will  not  be  made  public  without  my  con- 
sent. As  the  facts  above  stated  are  public  history,  you  are  at  liberty 
to  use  this  reply  as  you  may  deem  proper." 

Letter  of  Mr.  Shaw,  Sec.  of  Treasury,  to  Mr.  Nott,  Ch.  J.  of  the  fiofrt^  _ 

of  Claims,  Feb.  18,  1902. 
This  letter  was  sent  by  Chief  Justice  Nott  to  his  correspondent  in 

land,  Mr.  George  F.  Parlcer,  by  whom  it  was  published  in  the  Londoi 

Times.     {The  Times,  weelily,  April  4,  1902.) 
With  regard  to  abandoned  and  captured  property,  the  sale  and 

tliereof,  and  the  claims  allowed,  see  Treasury  Department  Circnl^^^gj 

No.  4,  Jan.  0,  1900 ;  and  the  reports  of  I^ewis  Jordan,  esq.,  Chief  ^       Qf 

the  Miscellaneous  Division,  Treasury  Department,  Nov.  28,  1894,  ai^K—  q^ 

Dec.  14,  1901. 
For  the  rei>orts  of  the  Souttiern  Claims  Commission,  see  the  followl 

documents : 
First  General  Report,  Dec.  11,  1871,  II.  Mis.  Doc.  16,  42  Cong.  2  seas. 
Additional  Report,  case  of  Madame  Bertlnetti,  Dec.  18,  1871,  H.  Mis. 

21,  42  Cong.  2  sess. 


Letter  from  ttie  Commissioners,  case  of  Waddy  Thompson,  May  7,  II 

II.  Mis.  Doc.  213.  42  Cong.  2  sess. 
Second  General  Report,  I>oc.  9,  1872,  II.  Mis.  Doc.  12,  42  Cong.  3 
Third  (General  ReiJort.  Dec.  8,  1873.  H.  Mis.  Doc  23,  43  Cong.  1  sess. 
liCtter  of  Commissioners,  case  of  Mrs.  James  K.  Polk,  April  8,  1874,     H. 

Mis.  Doc.  251,  43  Cong.  1  sess. 
Fourth  General  Report  Dec.  14,  1874,  H.  Mis.  Doc.  18.  43  Cong.  2  sess- 
Additional  Reiwrt,  case  of  Marie  P.  Evans.  Jan.  16.  1875,  H.  Mis.  Doc-     '^^ 

43  Cong.  2  sess.,  i)art  2. 
Fifth  General  ReiK)rt,  Dec.  20,  1875,  11.  Mis.  Doc.  30,  44  Cong.  1  sess. 
Eleven  si^ecial  ro|K)rt».  Jan.  .*?.   187r»,  II.  Mis.  Doc.  30,  44  Cong.  1 

part  2. 
Sixth  Anmial  Rei)ort,  Dec.  4,  1870,  H.  Mis.  I>oc.  4,  44  Cong.  2  sess. 
Seventh  (iencral  Re|K)rt.  Dtv.  5.  1877.  II.  Mis.  I)o<*.  4.  45  Cong.  2  sesa 
ReiK>rt  on  case  of  Urcilla  Fondren,  Jan.  31,  1878,  II.  Mis.  Doc.  4.  45 

2  sess.,  part  2. 

(5)    COTTON. 

§  1153. 

"  Being  onomios'  proi>erty,  the  cotton  was  liable  to  capture  and  ct^^' 
fiscation  by  the  adverser  jjarty.    ( Prize  Cast\s,  2  Black,  687.)    It  is  tr** 
that  this  rule,  as  to  property  on  land,  has  received  very  iniport*^^ 
(lualifications  from  usage,  from  the  reasonings  of  enlightened  pu'^ 
licists,  and   from  judicial   decisions.     It  may  now   be  regarded  ^ 
siib.stantially  restricted  •  to  special  cases  dictated  by  the  necessary, 
oi:)eration  of  war/  (1  Kent,  02),  and  as  excluding,  in  general, 'th^ 
seizure  of  the  i)rivate  pro])erty  of  pacific  i)ersons  for  the  sake  of  gain 
(id.  OH).     The  (commanding  general  may  determine  in  what  special 
cas(»s  its  more  stringent  application  is  recpiired  by  military  emer- 
gencies;   while  considerations  of  ])ublic   policy   and   positive  pro- 
visions of  law,  and  the  general  spirit  of  legislation,  must  indicate  the 
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»  in  which  its  application  may  be  properly  denied  to  the  property 
lon-ocHnbatant  enemies. 

In  the  case  before  us,  the  capture  seems  to  have  been  justified  by 
peculiar  character  of  the  property  and  by  legislation.  It  is  well 
»wn  that  cotton  has  constituted  the  chief  reliance  of  the  rebels  for 
ins  to  purchase  the  munitions  of  war  in  Europe.  It  is  matter 
bistory,  that  rather  than  permit  it  t  ocome  into  the  possession  of 
national  troops,  the  rebel  government  has  everywhere  devoted 
bowever  owned,  to  destruction.  The  value  of  that  destroyed  at 
^  Orleans,  just  before  its  capture,  has  been  estimated  at  eighty 
lions  of  dollars.  It  is  in  the  record  before  us,  that  on  this  very 
ntation  of  Mrs.  Alexander,  one  year's  crop  was  destroyed  in  appre- 
sion  of  an  advance  of  the  Union  forces.  The  rebels  regard  it  as 
I  of  their  main  sinews  of  war;  and  no  principle  of  equity  or  just 
icy  required,  when  the  national  occupation  was  itself  precarious, 
t  it  should  be  spared  from  capture  and  allowed  to  remain,  in  case 
the  withdrawal  of  the  Union  troops,  an  element  of  strength  to  the 
ellion.^' 

CtuuK,  Ch.  J.,  Mrs.  Alexander's  Cotton,  2  WaH.  404,  410. 

(There,  after  active  hostilities  had  ceased  in  Georgia,  cotton,  as 
P'ate  property,  was  seized  there  by  the  military  forces  of  the 
ited  States,  in  obedience  to  an  order  of  the  commanding  general, 
ing  their  occupation  and  actual  government  of  that  State,  it  was 
1  to  have  been  taken  from  hostile  possession  within  the  meaning  of 
t  term,  and  was,  without  regard  to  the  status  of  the  owner,  a 
timate  subject  of  capture. 

Lamar  v,  Browne,  82  U.  8.  187. 

All  property  within  enemy  territory  is  in  law  enemy  property, 
^  as  all  persons  in  the  same  territory  are  enemies.  A  neutral, 
ling  property  within  the  enemy's  lines,  holds  it  as  enemy  property, 
Ject  to  the  laws  of  war;  and,  if  it  is  hostile  property,  subject  to 
^ute.  It  has  never  been  doubted  that  arms  and  munitions  of 
%  however  owned,  may  be  seized  by  the  conquering  l)elligerent 
^  conquered  territory.  The  reason  is  that,  if  left,  they  may, 
Hi  a  reverse  of  the  fortunes  of  war,  help  to  strengthen  the  adver- 
y.  To  cripple  him,  therefore,  they  may  be  captured,  if  necessary; 
i  wh^er  necessary  or  not,  must  be  determined  by  the  commanding 
**wd,  unless  restrained  by  the  orders  of  his  government,  which 
^  18  his  superior.    The  same  rule  applies  to  all  hostile  property.*' 

Toon*  r.  tTnlted  States  (1877),  07  I.  S.  39.  «0. 

ITie  act  of  the  Confederate  Congress  of  March  C,  18G2,  by  which 
was  dedared  to  be  the  dutv  of  all  militarv  commanders  in  the 


302  WAB.  [§  1153. 

service  of  the  Confederate  States  to  destroy  all  cotton,  tobacco,  and 
other  i)i\)j)erty  that  might  he  us(»ful  to  the  forces  of  the  United  States, 
whenever,  in  their  judgment,  it  should  be  about  to  fall  into  their  hands, 
"'  assumed  to  confer  u])on  such  commanders  no  greater  authority  than, 
consistently  with  the  laws  and  usages  of  war,  they  might  have  ex- 
ercised, without  the  previous  sanction  of  the  Confederate  legislative 
authorities,  as  to  any  cotton  within  their  military  lines  likely  to  fall 
into  the  hands  of  the  Federal  forces.  They  had  the  right,  as  an  act 
of  war,  to  destroy  private  property  within  the  lines  of  the  insurrec- 
tion, belonging  to  those  who  were  co-oi>erating,  directly  or  indirectly, 
in  the  insurrection  against  the  Government  of  the  United  States, 
if  such  destruction  seemed  to  be  required  by  impending  necessity 
for  the  purpose  of  retarding  the  advance  or  crippling  the  military 
operations  of  the  Federal  forces.  .  .  .  Whether  the  redress  hero 
sought  could,  consistently  with  the  provisions  of  the  Federal  Con- 
stitution, bo  denied  to  one  who,  by  the  laws  of  war,  is  to  be  deemed 
an  enemy  to  the  lawful  government,  solely  by  reason  of  residence 
within  the  insurrectionary  district  pending  the  struggle,  but  who, 
in  point  of  fact,  was  a  loyal  citizen,  adhering  to  the  United  States, 
giving  no  voluntary  aid  or  comfort  to  the  rebellicm,  it  is  not  necessary 
for  us  now  to  decide.  No  such  question  is  here  presented,  and  we 
forbear  any  expression  of  opinion  upon  it." 

Ford  r.  Surget  (1878),  97  U.  S.  5(>4,  000,  607.  This  was  an  action  for 
damages  by  the  owner  of  the  cotton  against  the  ])er8on  who,  under 
nilUtary  orders,  destroytnl  it. 

As  cotton,  within  the  mililarv  lines  of  the  Confederacy,  being  "the 
chief  reliance  of  the  rebels  for  means  to  ])urchaKe  the  munitions  of 
war  in  Europe"  (Young  r.  United  States,  1)7  U.  S.  39;  Mrs.  Alex- 
ander's Cotton,  2  Wall.  404),  was  ''  not  only  enemy,  but  hostile  prop- 
erty," and  as  such  liable  to  seizure  or  destruction  by  the  Federal  Army, 
without  regard  to  the  individual  si»ntiments  of  the  owner,  for  the 
purpose  of  strengthening  that  army  or  of  crippling  the  enemy,  it 
would  seem  to  be  a  "  logical  deduction  "  that  "  the  destruction  of  th^ 
same  cotton,  under  the  orders  of  the  Confederate  military  authorities, 
for  the  purpose  of  i)reventing  it  from  falling  into  the  hands  of  tl:\« 
Federal  Army,  was,  under  the  circumstances  alleged  in  the  speci«i-l 
pleas,  an  act  of  war  upon  the  part  of  the  military  forces  of  tl:^^ 
rel)ellion,  for  which  the  [)erson  executing  such  orders  was  relieve<i 
from  civil  responsibility  at  the  suit  of  the  owner  voluntarily  residinj^ 
at  the  time  wnthin  the  lines  of  the  insurrection.'' 

Ford  r.  Surgot  (1878).  97  U.  S.  504,  (i05. 

Bills  of  sale  given  by  the  owners  of  cotton  given  to  the  purchasiii^ 
agents  of  the  Confederate  Government,  found  in  the  rebel  archives 
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in  Washington,  are  evidence  to  show  that  the  tith»,  of  the  pro|H*rty 
passetl  to  the  Confederate  (lovernnient  and  vested  in  the  United 
States  a  ripht  of  conquest. 

miiiier  r.  United  States,  14  Ct.  CI.  184-. 

^  The  loan  made  by  European  capital  is  a  direct  engagement  with 
the  armed  insurgents  who  have  assumed  to  control,  supply,  and 
ih'Iiver  <»otton  for  the  reimhun-ement  of  the  money  advanced,  with 
interest.  You  will  give  noticr  to  Earl  I{uss(»ll  that  this  transaction 
net'essarily  brings  to  an  end  all  c<m(vssions,  of  whatever  form,  that 
have  lieen  made  by  this  (lovernment  for  mitigating  or  alleviating 
the  rigor  of  the  bl<K"kade  in  regard  to  the  shipment  of  cotton  and 
tnlwcco.  Nor  will  any  title  of  any  pt^rson,  whether  citizen  of  the 
I'nitwl  States  or  subjet't  of  a  fon»ign  jwwer,  to  any  cotton  or  mer- 
chandis<\  which  title  is  derived  from  or  through  any  pn^tcnded 
insurp*nt  authority  or  other  agency  hostile  to  the  United  States,  be 
resixH^tinl  l)v  this  Oovernment." 

Mr.  Sewnnl,  Se<*.  of  State,  to  Mr.  AdaiuH^  luiii.  to  Kn^laiid,  April  10,  18(>3, 

Dip.  Cor.  ISTvl.  I.  210.  211. 
Am  to  hlo<*kade-ninnin};.  mh.*  S.  Kx.  IKk*.  11,  41  Coii)?.  1  8t*ss.  I.  719. 

Cotton  was  '*  made  use  of  bv  the  Confe<leracv  in  carrving  on  the 
war,  lM)th  by  accumulating  it  in  large  (piantities  for  sale,  when  it 
«>uld  Ik»  passeil  through  the  lines,  and  by  destroying  it  when  in 
dangiT  of  being  stMzed  by  the  United  States  tr(K)ps;  in  this  way 
aiding  a  <*otton  famine  in  foreign  countries,  so  as  to  stimulate  and 
>«HMin»  re<*og!iition  of  the  Confederacy  as  a  s<»parate  memlMT  of  the 
faniilv  of  nations. 

''Cotton    was   useful    as  collateral   M»curity    for   loans   negotiativl 

*l>road  by  the  C\)nfe<lerate  States  government,  or,  as  in  the  pn»s4»i»t 

^*^\  was  sold  by  it  for  cash  to  nuM»t  current  exiH»nM»s,  or  to  purchase 

•nils  and  munitions  of  war.     Its  use  for  such  [)ur[)Oses  was  publicly 

proclaime<l  !>y  the  Confederacy,  and  '\i>  sale  in(enlicte<l  except  under 

'^iST^ilatiiins  i^tablishiMl  by,  or  contra<*t  with,  tlie  Confederate  govrrn- 

'^'•*»it.    C(»tt(m  was  thus  officially  classtMl  among  war  su[)[)lies,  and,  as 

''"•*li,  was  liable  to  l>e  destrovt^l  when  found  1)V  the  Fedrral  troops  or 

'***»ie<l  to  any  um»  which  the  exig«»ncies  of  war  miglit  <lictatr. 

.    *''*'  Hie  militarv  imiMirtaiKv  of  cotton  to  tlu*  Confederacv  is  shown 

*J'     the  fa<*t  that  as  earl v  as  Februarv,  1SC>1,  an  act  pasMd  l)v  the  pro- 

^^^^lonal  government  of  the  Confederate  States  Mo  raise  money   for 

^^^^  snpiNirt  of  the  govi'niment  and  to  provide  for  th<*  tlrfruM'  of  tin* 

^ '•iifnlenite  States  of  Amerira  '  h*vi«'<l  a  tlutv  on  all  rotton   in  the 

^^  ""tate  eX|Mirted  from  the  Confederate  States;  and  in  May  of  the 

^Uif»  year  an  a<*t  was  pass^nl  prohil>iting  the  export  of  rotton  from 

mv  Confederate  States,  except  through  the  ports  of  said  States. 
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"  In  the  same  year  (1864)  in  which  the  claimants  made  their  con- 
tract, the  Confederate  war  department  officially  recognized  cotton  as 
being  one  of  the  chief  munitions  of  war  by  advising  that  large 
amounts  of  Confederate  bonds  should  be  issued  for  the  separate 
use  of  that  department  in  purchasing  cotton  and  steamers  with  which 
to  obtain  military  supplies  from  abroad." 

Mr.  Bayard,  See.  of  State,  to  Mr.  de  Muruaga,  Spanish  min.,  June  28,  1886, 
For.  Uel.  1887,  1006. 

"  The  cotton  within  the  Confederate  States  was  publicly  recited  in 
their  obligations  and  bonds  as  a  security  for  their  payment;  its  expor- 
tation and  sale  controlled  and  regulated  by  statute,  and  it  thus  became 
officially  and  publicly  classified  among  the  war  assets  and  supplies  of 
that  government,  and  its  destruction  was  authorized,  wherever  found, 
whenever  military  exigencies  rendered  it  advisable  to  avoid  capture 
by  United  States  forces." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  de  Muruaga,  Spanish  min.,  Dec.  3,  1886; 
For.  Uel.  1887,  1015. 

(0)    SLAVES. 

§  1154. 

Article  VII.  of  the  treaty  of  peace  with  Great  Britain  of  September 
B,  1783,  i)rovided  for  the  withdrawal  of  the  British  forces  from  the 
United  States  "  without  causing  any  destruction,  or  carrying  away 
any  negroes  or  other  property  of  the  American  inhabitants."     \Mieii 
the  British   forces  withdrew   from  New   York,  they  sent  away  in 
advance   J3,()00  negroes,   whom  thov   claimed   to  have  emancipated. 
(Maims  were  put  forward  on  Ix^half  of  the  owners  for  compensation 
»n(l  were  j)r(»sse(l  against  the  British  Government;  but  they  wer^ 
niei'god  in  the  Jay  treaty,  and  abandoned. 

The  treaty  of  (ihent  contained  (Art.  I.)  a  similar  clause,  aa^^ 
again  many  negroes  were  taken  away  l)v  the  British  forces.  Claiavs 
were  put  forward  for  compensation,  and  the  queJ^tion  of  liability  w«^s 
refernMl  to  the  Emperor  of  Russia,  who  rendered,  April  22,  1822,  «in 
invard  in  favor  of  tli(»  Ignited  States.  Under  the  convention  of  ?^^ 
vemher  18,  1H2(),  (treat  Britain  paid  the  sum  of  $1,204,960  in  satisfac- 
tion of  tlie  claims. 

See  Moore.  Int.  Arbitrations,  1.  3r><^-,S00. 

During  the  war  of  lftl2  an  American  privateer  captured  slaves  on 
an  P^nirlisli  ship.  Held,  that,  especially  as  the  law  prohibited  th* 
importation  of  slaves,  they  should  not  Iw  deemed  prize;  that  the  court 
should  not  however  assume  the  responsibility  of  declaring  them  pris- 


§1154.]  MILITARY   OCCUJ>ATIOi^.  805 

oners  of  war;  but  that  the  question  of  their  disposition  should  be  left 
to  the  government,  to  be  treated  as  a  matter  of  state  policy. 

lie  rertalti  Slaves,  5  Hughes,  C.  C.  r>5. 

Tlie  Britisli  Government,  in  the  argument  submitted  by  it  to  the 
Rni|)eror  of  Russia,  as  to  whether  its  forces  had,  by  carrying  away 
slaves,  violated  the  obligations  of  Article  I.  of  the  treaty  of  Ghent 
against  carrying  away  American  property,  broadly  asserted  the  right 
of  emancipating  slaves  as  a  legitimate  right  of  war.  "  This  is  utterly 
incomprehensible  on  the  part  of  a  nation  whose  subjects  hold  slaves 
hy  millions  and  who  in  this  very  treaty  [of  Ghent]  recognized  them 
as  private  property.  No  such  right  is  acknowledged  as  a  law  of  war, 
by  writers  who  admit  any  limitation.  Tlie  right  of  putting  to  death 
all  prisoners  in  cold  blood  and  without  special  cause  might  as  well  be 
pretended  to  lx»  a  law  of  war.  .  .  .  You  will  present  the  argiunent 
against  it,  in  all  its  force,  and  yet  without  prolixity.'^ 

Mr.  Adanis,  Keo.  of  Htate,  to  Mr.  Middleton,  iiiiii.  to  Rufwla,  No.  0,  Nov.  <i, 
IMLIK  MS.  Iimt.  riiltHi  KtntPH  MliilHti^rn.  IX.  .'>7. 

**Ttie  <'iimiici|Mitlon  of  an  eneniy*H  Blaven  Ih  not  anions  the  notR  of  lo^iti- 
mate  war.  Aa  relates  to  the  owners,  it  is  a  destniction  of  private 
prufierty  not  warranted  hy  the  usaKes  of  war.**  (Mr.  Adams,  Se<\  of 
Ktat€\  to  Mr.  Hush,  niln.  to  KnKland.  July  7.  1S2(K  MS.  Inst.  TnitiMl 
States  Ministers.  IX.  14K.> 

As  to  the  proeeedlnKS  before  the  Russian  Eni|)eror,  and  his  dcN'islon,  see 
McM»ro.  Int.  Arbitrations,  I.  3!50. 

"40.  There  exists  no  law  or  l)odv  of  authoritative  rules  of  action 
ljetw«»n  hostile  annies,  except  that  branch  of  the  law  of  nature  and 
nations  which  is  called  the  law  and  usagi»s  of  war  on  land. 

**41.  All  municipal  law  of  the  ground  on  which  the  armies  stand, 
'^i*  of  the  countries  to  which  they  belong,  is  silent  and  of  no  effect 
Mween  armies  in  the  field. 

**  42.  Slavery,  complicating  and  confounding  the  ideas  of  pro|H»rty 

^^'lat  is,  of  a  thing),  and  of  |x»rsonality    (that   is,  of  huinunity), 

'•Xi>;|s  ac<*ordiiig  to  municipal  or  local  law  only.     The  law  of  natuiv 

^^^i   nations  has  never  acknowledged  it.     The  digi»st  of  the  Konian 

Jaiv   enacts  the  early  dictum  of  the  pagan  jurist,  that  *  S4»  far  as  the 

*^'   of  nature  is  nmcerned,  all  men  art*  equal.'     Fugitives  exapin*: 

^*^tii  a  countrj'  in  which  they  wen»  slav(^,  villains,  or  ><'rfs,  into  aii- 

*^*u>r  <»ountry,  have,  for  centuric»s  past,  Ihh^u  held  five  and  ackiiowl- 

*^"l?^l  free  by  judicial  decisions  of  KuroixMin  countries,  even  thon<rh 

*^*  inunieipal  law  of  the  country  in  which  the  slave  had  taken  refu*rc 

**'Viiowle<lgwl  slavery  within  its  own  dominions. 

**  43.  Therefore,  in  a  war  l)etw(»en  the  Tnited  States  and  a  Ih^III^- 

t       ^'^t  which  admits  of  slavery,  if  a  [x»rson  hehl  in  lM)nda«rc  l)y  tliat 

I       Wligerent  be  captured  by  or  come  as  a  fugitive  under  the  protection 
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of  the  niilitarv  forces  of  tlio  United  States,  snob  person  is  immedi-      

ately  entitled  to  the  riglits  and  privileges  of  a  freeman.  To  rrtiim  ^ 
such  pei^son  into  slavery  would  amount  to  enslaving  a  free  person,^  ^^ 
and  neither  the  United  States  nor  any  officer  under  their  authorit^^^^^v 
can  enslave  any  human  l)einff.  Moreover,  a  j^erson  so  made  free  hw^  ^y 
the  law  of  war  is  under  the  shield  of  the  law  of  nations,  and  the  for-*:^^, 
mer  owner  or  state  can  have,  by  the  law  of  postliminy,  no  belligerent^ ^^^^ 
lien  or  claim  of  service." 

''  58.  The  law  of  nations  knows  of  no  distinction  of  color,  and  ^       j^ 
an  enemy  of  the  United  States  should  enslave  and  sell  any 
persons  of  their  army,  it  would  l)e  a  case  for  the  severest  retaliatic 
if  not  redressed  upon  complaint. 

"The  United  States  can  not  retaliate  bv  enslavement:  thereft 
death  nmst  be  the  retaliation  for  this  crime  against  the  law 
nations." 


►B, 


re 
of 


Instructions  for  tiio  (lovernniont  of  Armies  of  the  United  States  In      -*^ 
Field.  General  Onlers,  No.  1(H),  April  24.  18tKJ.  War  of  tlie  Rebels  Ioq 
Hecords,  series  :i,  III.  J5a,  l.V». 

The  emancipation  i)roclamation  is  decisive  as  to  what  was  deemed 
the  '"  st»at  of  war  "  by  the  Prt^^ident,  as  it  was  a  military  measure 
against  private  property. 

Hhuieliard  r.  V\\\Uh\  States  (1807),  .'^2  Ct.  CI.  444. 

As  to  the  proceedings  of  the  .Toint  Iligli  Commission  of  1871.  refofllns 
claims  for  emanci[>aUMl  slaves,  see  Moore.  Int.  Arhitrntion8,  1.  Ii8(». 


Public  debts. 


(7)     DKBTS. 

^1155. 

By  the  testimony  of  publicists  and  the  practice  of  nations,  the 

principle  is  established  that  the  obligation  of  a  state 

for  the  pavmcnt  of  its  debts  is  not  affected  hv  war 

I    >  • 

even  though  sucli  debts  be  held  by  citizens  or  subjects  of  the  enemy. 
It  is  true  that  in  certain  earlv  writers,  who  reiterated  the  stern  rale^ 
of  the  law  of  Rome,  sweeping  generalizations  may  i)e  found  in  whidi 
the  right  is  assiM'ted  on  the  i)art  of  eneinit^s  to  seiz»  all  proi)crty 
and  confiscate  all  d(*bts.  The  saiiie  wi-iters,  upon  the  same  authority* 
assert  the  lawfulness  of  treating  all  subjects  of  the  belligerent  as 
enemies,  and  as  such  of  killin<r  them,  iuclutlin^  women  and  children. 
These  ^(Mjeralizations,  even  at  the  tiuK*  when  they  were  written, 
neither  (».\j)res>-ed  nor  |)urj)()rted  to  (express  the  actual  practice  of 
nations,  and  it  is  superfluous  to  declare  that  the  law  of  the  present 
day  is  not  to  be  found  in  them:  for,  with  the  change  in  the  practice 
of  nations,  irrowing  out  of  the  advance  in  human  thought,  tlie  law 
also  has  changed. 
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With  the  law  of*  the  present  day  as  to  private  debts,  we  are  not 
now  concerned;  but,  as  to  the  law  touching  public  debts,  the  current 
of  opinion  is  unvarying.  Vattel,  writing  in  the  last  century,  de- 
clare<I :  ^  The  state  does  not  so  much  as  touch  the  sums  which  it  owes 
to  the  enemy:  money  lent  to  the  public  is  everywhere  exempt  from 
it>iifis<cation  and  seizure/' 

This  principle,  says  Phillimore,  *'  is  one  which  now  may  happily 
\ye  saici  to  have  no  gainsayors.-' 

The  act  of  the  King  of  Pnissia,  in  1752,  in  stopping,  as  an  act 
of  reprisal,  the  payment  of  interest  due  by  him  to  Knglish  creditors 
4in  the  Silesian  loan  is  conspicuous  not  more  by  reason  of  its  soli- 
lariiR^s  than  by  reason  of  the  unanimity  with  which  publicists  have 
^Hsappn)ved  it.  The  payment  of  the  interest  was  in  fact  resumed, 
iMit,  while  the  question  was  still  ix*nding,  the  King  of  Prussia  pre- 
sri^nted  in  justification  of  his  course  a  memorial.  To  this  memorial 
at  famous  answer  was  pn»pare<l  for  the  British  (lovernmont  by  Sir 
<feorge  I^ee,  judge  of  the  prerogative  c*ourt;  Dr.  Paul,  the  advo- 
«-ate-giMM»ral :  Sir  Dudley  Kyder,  and  Mr.  Murray,  afterward  I^rd 
3IansHeld.     In  this  answer  there  is  the  following  passage : 

-  It  will  not  be  easy  to  find  an  instan(*e  where  a  prince  has  thought 
fit  to  make  reprisals  upon  a  debt  <lue  from  himself  to  a  private  man. 
There  is  a  confidence  that  this  will  not  Ih»  done.  A  private  man 
iemis  money  to  a  prince  upon  the  faith  of  an  engagement  of  honor, 
lierause  a  prince  can  not  Ik*  compelled,  like  other  men,  by  a  court 
c^f  justice.  So  scrupulously  ilid  England,  Franet*.  and  Spain  adhen^ 
to  this  public  faith,  that  even  during  th<»  war  they  suffered  no  inquiry 
to  Im»  made  whether  any  part  of  the  public  debt  was  due  to  the  subjects 
«»f  the  enemy,  though  it  is  cvrtain  many  Knglish  had  money  in  the 
I*'n»nch  funds,  and  manv  French  had  nionev  in  ours." 

It  will  1k»  observed  that  Spain  is  here  referred  to  as  one  of  the 
flowers  by  whose  conduct  the  inviolability  of  the  public  faith  in 
t>»>|MH*t  of  debts  was  more  than  a  c<»nturv  and  a  half  ago  established. 

Vattel  descril>ed  the  British  answer  as  '*  an  excellent  bit  of  the 
law  of  nations^  (un  excellent  moreeau  de  dn»it  des  gens),  while 
^Iont6»y{uieu  pronounce<l  it  "an  answer  without  a  rejoin<ler  "  (une 
4vpimse  sans  replique).  It  is  commeudtMl  by  Twis>,  by  Calvo.  and 
|t!enenilly  by  other  publicists. 

Say.s  Pradier-Foder^ :  *'  States  can  not  I'oniiscate  to  their  profit  that 
^'hich  they  ought  themselves  to  pay  to  subjects  of  the  enemy,  as  by 
^jpizinp  the  rents  of  the  public  debt.  How,  inch^ed.  can  it  Ik»  admitted 
that  a  state  may  deprive  of  their  due  individuals  who.  un<ler  the  guar- 
«nt4*e  of  the  law  and  the  public  faith,  have  (M)nfided  to  it  their  capital.'^ 

Fiore  a.sserts  the  same  princi[)lc  in  almost  the  !^imc  word^.  and 
adds:  "Ail  that  we  could  excuse  in  case  of  extreme  necessitv  would 
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be  the  suspension  of  payments  during  the  war  when  the  want  of 
money  rendered  that  measure  indispensable  and  when  the  state  would 
have  no  other  means  less  ruinous  of  providing  for  the  urgent  neces- 
sity of  the  war.     But  even  that  expedient,  which  may  be  excusable 
if  the  Government  afterwards  makes  the  payments  which  were  post — 
poned  at  the  conclusion  of  peace,  would  always  be  disastrous,  becaus«i?*t 
it  would  undermine  the  base  of  the  economic  life  of  the  state — th 
public  credit." 

Finally,  without  unnecessarily  multiplying  authorities  on  a  poi 
which  is  undisputed,  we  may  quote  from  Hall  the  following 

"  Proi)erty  belonging  to  an  enemy  which  is  found  by  a  belligeren 
within   his   own   jurisdiction,   except   property  entering  territori 
waters  after  the  commencement  of  war,  may  be  said  to  enjoy  a  pra^ 
tical  innnunity  from  confiscation;  but  its  different  kinds  are  not  p 
tected  by  customs  of  equal  authority,  and  although  seizure  woik. 
always  now  be  looked  upon  with  extreme  disfavour,  it  would 
unsafe  to  declare  that  it  is  not  generally  within  the  bare  rights  of  w 

"  In  one  case  a  strictly  obligatory  usage  of  exemption  has  no  doi 
been  established.     Monev  lent  bv  individuals  to  a  state  is  not  con 
cated,  and  the  interest  payable  upon  it  is  not  sequestrated.     Whet 
this  habit  has  been   dictated   bv   self-interest,  or  whether  it 
prompted  by  the  consideration  that  money  so  lent  was  given  '  ujxi^n 
the  faith  of  an  engagement  of  honor,  because  a  prince  can  not  be  oom:bi- 
pelled  like  other  men  in  an  adverse  way  by  a  court  of  justice,'  it     i 
now  so  confirmed  that  in  the  absence  of  an  expressed  resen'ation    of 
the  right  to  s(»questrate  the  sums  placed  in  its  hands  on  going  to  T^'ar 
a  state*  in  borrowing  nnist  bt»  understood  to  waive  its  right,  and    ^o 
contract  that  it  will  hold  itself  indebted  to  the  lender  and  will  p^J 
interest  on  the  sum  borrowed  under  all  circumstances." 

Vattcl,  Law  of  Nations,  book  ill.  eh.  v.  sec.  78  (PhUa.  ed.  1858).  Sf^^'* 
Phllliinorc,  Int.  Law  ('Jd  etl.),  IIL  148:  Answer  to  the  rnu*si4»n 
MtMnorial.  (^ollectanea  .Tnri(li<'a.  L  M'A:  VaUel.  l)ook  U.  rh.  vil.  ^^^'' 
84.  n:  Phniimore,  IIL  34;  TavIhs,  Law  of  Nations.  Time  of  lV«r 
(1S««L  110-114:  Calvo,  Droit  Int.  (4th  chI.),  IV.  55.  see.  1017;  P«^* 
(lier-FcMU''n\  Traito  do  Droit  Int.  Public  (18JM>.  VI.  740;  Flo**» 
Nouwau  Droit  Int.  Pub.  (1886),  III.  226,  sec.  1302;  Hall,  Int  L*^* 
(4tli  Pfl.L  45:?. 

S(H».  also.  Ponioroy.  Int.  Law.  260.  §  218:  Plllot,  I.es  liols  actuelles  de  ^ 
(Juerro.  S2,  S  46:  Hamilton.  Letter  of  ('aniillus.  No.  XIX..  Hamilto**** 
Works  (J.  C.  Hamilton's  (h1.),  VII.  ;W2,  3;i6;  Emerii?on.  Merldltf^ 
Trans.  4;W:  Mnines  Int.  Law,  2(K{-2(M);  Martens,  Causes  tV»W)«^ 
(2nd  iMl.),  II.  1)7,  153. 

Pradier-Koden''  narrates,  on  the  authority  of  M.  Michel  Chevalier  (RerO^ 
<les  deux  Mondes,  IV.  lS5<i.  p.  85*)).  that,  after  the  battle  of  Eyltl^ 
NaiH>l(M>ii,  on  the  groundless  supi>osition  that  the  cabinet  of  liOndoO 
intendeil  to  confiscate  securities   (les  f(mds)   of  the  English  pilbUC       |>*: 
debt  belonging  to  Frenchmen,  directed  the  minister  of  finance  to  kwk 
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Into  the  gnestion  of  retaliation.    Napoleon  said :  **  The  matter  is 
delicate;  I  do  not  wish  to  set  an  example;  but,  if  the  EngllHh  (1« 
I  most  use  reprisals.**    The  Count  Molllen  doubted  both  the  acxrui 
of  Napoleon*s  information  and  the  policy  of  retaliation,  and  sent  1 
a  memoir  of  Hamilton  on  the  subject  of  the  confiscation  of  del 
Napoleon  did  not  recur  to  the  subject     (Traits  de  Droit  Int.  l*\ 
VI.  750.) 

War  does  not  extinguish  debts  due  from  the  citizens  of  one  t)ei 

ligerent  to  those  of  another;  it  merely  suspends  th 
VrivaU  debts.  j%     ^      xu   • 

remedy  for  their  recovery. 
The  State  of  Georgia  v.  Rrailsford,  8  Dall.  1. 

***•  Every  nation  at  war  with  another  is  justifiable,  by  the  general 

fi  ntrivt  law  of  nations^  to  seize  and  confiscate  all  moveable  proi)erty 

its  enemy,  (of  any  kind  or  nature  whatsoever),  wherever  founds 

aether  within  its  territorv  or  not.' 


t^ 


ChAve,  J..  In  Ware  r.  Hylton  (171W),  :\  Dall.  109,  22»;,  citlnj:  Bynlver- 
sboek,  Q.  J.  P..  lib.  1,  c.  7,  pp.  175,  177;  I.<ee  on  Capt.,  o.  8,  pp.  Ill, 
118;  2  Bnrl.  p.  207.  s.  12.  p.  219.  h.  2.  p.  221.  k.  11 ;  Vatt.  lil).  4.  s.  22; 
8ir  Thomas  Parker's  Kep.  p.  2<(7  (11  William  .3d). 

Marshall  was  of  counsel  in  this  «*ase.  and.  as  counsel  for  the  defendant  in 
error,  sufiported  the  conflw^atlon  under  ttie  VIrRinia  statutw. 

The  relaxation  by  the  commercial  nations  of  Europe  of  the  strict 
^f  ri^t  to  confi.scate  debts  is  founded  on  custom  (mly,  and  as  such 
"lot  binding  on  any  nation  which  has  not  adopted  such  custom,  e.  g., 
the  State  of  Virginia  during  the  Revohitionary  war. 

Cha<'e.  J.,  in  Wan?  r.  Hylton  (17im>.  .3  DhU.  199.  227.  Ire<l«»Il.  J., 
seemed  to  incline  to  the  same  opinion.  thouKli  lie  refraimHl  from 
deciding  It 

By  every  nation,  whatever  is  its  form  of  government,  the  confisca- 
of  debtii  has  long  been  considered  disrt»putabh».'' 

WihHm.  J..  In  Ware  r.  Hylton  (171M5).  3  Dall.  199.  281. 

he  confiscation  of  debts  is  at  once  unjust  and   impolitic;    it 

ys  ccmfidence,  violates  goo<l  faith,  and  injures  the  interests  of 

rce;    it  is  also  unpnKluctive,  and  in  most  cases  impractical )le. 

In  the  war  that  broke  out  lK»twe<»n  Frnnre  and  Spain  in  the 

84,  His  Catholic  Majesty  en<leav()n»d  to  seize  the  effects  of  tli(» 

of  Franre  in  his  Kingdom:  hut  the  attempt  proved  alMirtivt*. 

one  SjHtuiJuh  agent  or  factor  violated  his  trust,  or  lK*t rayed 

"A  principal  or  corres|>on( lent.     .     .     .     (\)nli.s<»ation  of  debt- 

ere<l   a  disn»putable  thing  among  civilize<l   nations  of  tin* 

lay:    and  iiuhv<l  nothing  is  more  strongly  evinrive  of  this 

D  that  it  has  gone  into  general  desuetude,  and  whenever  put 
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into  practice,  provision  is  made  by  the  treaty,  which  tc-rminates  the 
war,  for  the  mutual  and  complete  restoration  of  contracts  :ind  pay- 
ment of  debts/' 

I'jitorsoii.  .1.,  in  Wuru  /.  HyUon  (ITlHi),  3  Dan.  199.  UM.  255.  A.  I>.  179tl 

'"  The  war  of  the  Revohition  has  been  sometimes  ap|>ealed  to  as 
countenancing  the  sc^cjuestration  of  debts  and  the  confiscation  of  jirop- 
erty.    This  was  denied  by  Mr.  Hamilton,  in  his  argument  on  the  10th 
article  of  the  British  treaty  of  1704.    He  said,  in  I'eply  to  those  '  who 
represent  the  (,'onfiscation  or  sequestration  of  debts  as  our  lK»st  means 
of  retaliation  and  coercion,  as  our  most  powerful,  and  sometimes  as 
our  only  means  of  defense.     So  degi'ading  an  idea  will  be  rejected 
with   disdain   bv   everv   man   who   feels  a   true  and   well-infomiwl 
national  pride;  by  ever}'  man  who  recollects  and  glories,  that  in  a 
state  of  still  greater  innnaturity  w-e  achieved  indei>endenee  without 
the  aid  of  this  dishonorable  exi>edient.     The  Federal  Government 
never  resorted  to  it ;  and  a  few  only  of  the  State  governments  stained 
theinstJves  with  it.    It  may,  jH^rhaps,  l)e  said  that  the  Federal  Gov- 
ernment had  no  power  on  the  subject :  but  the  reverse  of  this  is  truly 
the  case.     The  Federal  (lovernment   alone  had  power.     The  State 
governments  had  none,  though  some  of  them  undeilook  to  exercit?® 
it.     This  position  is  founded  on  the  solid  ground  that  the  wnfiscai- 
tion  or  sequestration  of  the  debts  of  an  enemy  is  a  high  act  of  reprisi*'^ 
and  war,  necessarily  and  exclusively  incident  to  the  power  of  makiiE^ 
war,  which  was  always  in  the  Federal  (lOvernment.-      (Hamiltoa      * 
Works,  vol.  VII.  p.  :M»,  Camillus  No.  XVIII.)-' 

Lawreiiw's  Wheatoii  (ihI.  1S(W),  <»!(). 

"  It  is  an  interesting  fact  that,  prior  to  his  appointment  as  Chi< 
Justice,  Marshall  had  ai)peared  only  once  before  the  Supreme  Coui 
and  on  that  occasion  he  was  unsuccessful.     This  ap[x»arance  wa.s 
the  cast*  of  Ware  v.  Hylton,  15  Dallas,  11)9,  which  was  a  suit  brouj 
by  a  British  creditor  to  compel  the  payment  by  a  citizen  of  Virgin 
of  a  pre-Revolutionary  debt,  in  conformity  with  the  stipulations 
the  treaty  of  peace.     During  the  Kevolutionary  war  various  Stat 
among  which  was  Virginia,  passed  acts  of  siHpiestration  and  confisc- -^' 
tion,  bv  w^iich  it  was  provided  that,  if  tlu»  American  debtor  shon  ^^ 
pay  into  the  State  treasury  the  debt  due  to  his  British  creditor,  suC^" 
payment  should  constitute  an  effectual  plea  in  bar  to  a  sul>seque^^* 
action  for  the  recovery  of  the  debt.     When  the  representatives  of  tf^^ 
United  States  and  (Jreat  Britain  met  at  Paris  to  negotiate  for  pea<?^^ 
the  (piesticm  of  the  confiscated  debts  Ix^came  a  subject  of  controverst% 
es]HH*ially  in  connection  with  that  of  the  claims  of  the  loyalists  foT 
the  confiscation  of  their  estates.     Franklin  and  Jay,  though  they  did 
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ate  the  policy  of  confiscating  debts,  hesitated,  chiefly  on  the 
'  a  want  of  authority  in  the  existing  National  Government, 
le  the  acts  of  the  States.  But  when  John  Adams  arrived 
ne,  he  delivered  one  of  those  dramatic  strokes  of  which  he 
iter,  and  ended  the  discussion  by  suddenly  declaring,  in  the 
»f  the  British  plenipotentiaries,  that,  so  far  as  he  was  con- 
t  ^  had  no  notion  of  cheating  anybody ; '   that  the  question 

debts  and  the  queblion  of  compensating  the  loyalists  were 
that,  while  he  was  opposed  to  compensating  the  loyalists, 
agree  to  a  stipulation  to  secure  the  payment  of  debts.  It 
iore  provided,  in  the  fourth  article  of  the  treaty,  that 
on  either  side  should  meet  with  no  lawful  impediment  to 
ry  in  full  sterling  money  of  bona  -fide  debts  contracted  prior 
r.  This  stipulation  is  remarkable,  not  only  as  the  embodi- 
in  enlightened  policy,  but  also  as  perhaps  the  strongest 
to  be  found  in  the  acts  of  that  time  of  the  power  and 
of  the  National  Government.  Indeed,  when  the  British 
after  the  establishment  of  peace,  sought  to  proceed  in  the 
rts,  they  found  the  treaty  unavailing,  since  those  tribunals 
selves  still  to  be  lK)und  by  the  local  statutes.  In  order  to 
lis  difficulty,  as  well  as  to  provide  a  rule  for  the  future, 
inserte<l  in  the  Constitution  of  the  United  States  the  clause 
that  treaties  then  made,  or  which  should  be  made,  under  the 
of  the  United  States,  should  be  the  supreme  law  of  the  land, 
n  the  judges  in  t*very  State,  anything  in  the  constitution 
)f  any  State  to  the  contrary  notwithstanding.  On  the 
►f  this  provision,  the  question  of  the  debts  was  raised  again, 
Snally  brought  before  the  Supreme  Court,  in  the  case  of 
flylton.  Marshall  appeared  for  the  State  of  Virginia,  to 
e  collection  of  the  debt.  He  based  his  contention  on  two 
First,  that  l)V  the  law  of  nations  the  confiscation  of  private 

justifiable;  second,  that,  as  tlie  <lebt  had  by  the  law  of 
^een  extinguisheil  by  its  payment  into  the  State  treasure', 
thus  ceased  to  l)e  due,  the  stipulation  of  the  treaty  was 
)le,  since  then*  could  Ik*  no  on^ditor  without  a  debtor. 
not  strange  that  this  argument  was  unsuccessful.  While 
SB  was  the  best  that  the  cause  admitted  of,  it  mav  serve 
te  the  right  of  the  suitor  to  hav©  his  ease,  no  matter  how 
lay  lje,  fully  and  fairly  presente<l  for  adjudication.  On 
on  of  the  right  of  contis<»ati(>n  the  judges  differed,  one 
hat  such  a  right  existed,  while  another  denied  it,  two 
ind  the  fifth  was  silent.     But,  as  to  the  operation  of  the 

but  one  agreed  that  it  restored  to  the  original  creditor 
to  sue,  without  regard  to  the  validity  or  the  invalidity  of 
dm  statute    .    .    . 
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"  It  is  not  alone  upon  his  decisions  on  questions  of  constitutional 
law  that  Marshall's  fame  as  a  judge  rests.    So  marked  was  his 
supremacy  in  that  domain,  and  so  profoundly  did  his  opinions  affect 
the  course  of  the  national  development,  that  we  are  accustomed  to 
think  of  him  in  the  United  States  only  as  the  expounder  of  the 
Constitution.    This  is  not,  however,  his  sole  title  to  fame.     He  is 
known  in  other  lands  as  the  author  of  important  opinions  on  ques- 
tions which  deeply  concern  the  welfare  and  intercourse  of  all  nations. 
In  the  treatment  of  questions  of  international  law  he  exhibited  the 
same  traits  of  mind,  the  same  breadth  and  originality  of  thought, 
the  same  power  in  discovering  and  the  same  certainty  in  applying 
fundamental  principles,  that  distinguished  him  in  the  realm  of  con- 
stitutional discussions;  and  it  was  his  lot  in  more  than  one  case 
to  blaze   the   way   in   the  establishment  of  rules  of   international 
conduct    .    .    . 

"  It  is  not,  however,  by  any  means  essential  to  Marshall's  pre- 
eminence as  a  judge,  to  show  that  his  numerous  opinions  are  alto- 
gether free  from  error  or  inconsistency.     In  one  interesting  series 
of  cases,  relating  to  the  power  of  a  nation  to  enforce  prohibitions 
of  commerce  by  the  seizure  of  foreign  vessels  outside  territorial 
waters,  the  views  which  he  originally  expressed,  in  favor  of  the 
existence  of  such  a  right    (Church  v.  Hubbart,  2  Cranch,  187) ? 
appear  to  have  undergone   a  marked,   if  not  radical,   change  ii^ 
favor  of  the  wise  and  sahitary  exemption  of  ships  from  visitation 
and  search  on  the  high  seas  in  time  of  peace  (Rose  v.  Himely,  ^ 
Cranch,   241) — a   principle   which   he   affirmed   on   more   than  oi^^ 
occasion.     (The  Antelope,  10  Wheaton,  66.)     In  the  reasoning  o* 
another  case,  though  not  in  its  result,  we  may  perhaps  discern  trac^^ 
of  the  preconceptions  formed  by  the  advocate  in  the  argument  coT^' 
cerning  the  British  debts.     (Supra,  §  1150.)     This  was  the  case  c^^ 
Brown  v.  United  States,  8  Cranch,  110,  which  involved  the  questio^ 
of  the  confiscability  of  the  private  property  of  an  enemy  on  lan^^' 
by  judicial  proceedings,  in  the  absence  of  an  act  of  Congress  expressly 
authorizing  such  proct*edings.     On  the  theory  that  war  renders  m^'^ 
property  of  the  enemy  liable  to  confiscation,  Mr.  Justice  Story,  wit^ 
the  concurrence  of  one  other  member  of  the  court,  maintained  th^^ 
the  act  of  Congress  declaring  war  of  itself  gave  ample  authori*^ 
for    the    purpose.      The    majority    held    otherwise,    and    Marsha'* 
delivered  the  opinion.     Referring  to  the  practice  of  nations  and  tli^ 
writings  of  publicists,  he  declared  that,  according  to  '  the  modem rul^t 
'  tangible  property  belonging  to  an  enemy  and  found  in  the  country 
at  the  commencement  of  war,  ought  not  to  be  immediately  coD- 
fiscated ;'  that  *  this  rule '  seemed  to  be  '  totally  incompatible  with 
the  idea  that  war  does  of  itself  vest  the  property  in  the  belligerent 
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^eminent;'  and,  consequently,  that  the  declaration  of  war  did 
;  authorize  the  confiscation.  Since  effect  was  thus  given  to  the 
dem  usage  of  nations,  it  was  unnecessary  to  declare,  as  he  did 
the  course  of  his  opinion,  that  ^  war  gives  to  the  sovereign  full 
hi  to  take  the  persons  and  confiscate  the  property  of  the  enemy, 
ei^er  found,'  and  that  the  ^  mitigations  of  this  rigid  rule,  which 
humane  and  wise  policy  of  modern  times  has  introduced  into 
notice,'  though  they  '  will  more  or  less  affect  the  exercise  of  this 
ht,'  *  can  not  impair  the  right  itself.'  Nor  were  the  two  declara- 
ions  quite  consistent.  The  supposition  that  usage  may  render 
mwful  the  exercise  of  a  right,  but  can  not  impair  the  right  itself, 
ftt  variance  with  sound  theory.  Between  the  effect  of  usage  on 
hts  and  on  the  exercise  of  rights,  the  law  draws  no  precise  dis- 
ction.  A  right  derived  from  custom  acquires  no  immutability 
immunity  from  the  fact  that  the  practices  out  of  which  it  grew 
re  ancient  and  barbarous.  We  may,  therefore,  ascribe  the  dictum 
question  to  the  influence  of  preconceptions,  and  turn  for  the  true 
)ory  of  the  law  to  an  opinion  of  the  same  great  judge,  delivered 
enty  years  later,  in  which  he  denied  the  right  of  the  conqueror  to 
nfiacate  private  property,  on  the  ground  that  it  would  violate  ^  the 
Klem  usage  of  nations,  which  has  become  law.'  (United  States  t\ 
rcheman,  7  Peters,  51.)" 

John  Mareball,  an  addrem,  by  J.  B.  Moore.  10  Political  Holence  Quarterly 

(Sept,  1901),  400-402,  404-405,  408-410. 
See.  an  to  the  development  of  law,  The  l*a<juete  ilabana,  175  V.  8.  t{77, 

aupra,  I  1.  I.  7-8. 

^bts  due  by  one  belligerent  state  to  the  citizens  of  the  other  are 
extinguished  by  the  war. 

72  8tanl>er>',  At  Gen.,  18«W.  12  Op.  72. 

*  is  by  no  means  to  be  admitted  that  a  conquering  power  may 
fcpel  private  debtors  to  pay  their  debts  to  itself,  and  that  such  pay- 
"mts  extinguish  the  claims  of  the  original  creditor.  The  principle 
international  law,  that  a  compiering  state,  after  the  conquest  has 
5*ided  into  government,  may  (»xact  payment  from  the  state  debtors 
■lie  conquered  power,  and  that  payments  to  the  conqueror  di.s<'harge 
debt,  so  that  when  the  former  goverimient  returns  the  debtor  is 
compellable  to  pay  again,  has  no  applicability  to  debts  not  due  to 
-  conquered  state. 

Planter*^  Bank  r.  Union  Bank,  10  Wall.  483. 

**  When  a  rebellion  liecomes  organiztnl,  and  attains  such  proportions 
Uo  be  able  to  put  a  formidable  military  forcv  in  the  field,  it  is  usual 
^  the  established  government  to  concede  to  it  some  belligerent  right^. 
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This  concession  is  made  in  the  interests  of  humanity,  to  prevent  the 
cruelties  which  would  inevitably  follow  mutual  reprisals  and  retalia- 
tions.    But  belligerent  rights,  as  the  terms  import,  are  rights  which 
exist  only  during  war;  and  to  what  extent  they  shall  be  accorded  to 
insurgents  depends  upon  the  considerations  of  justice,  humani^,  and 
policy  controlling  the  government.     The  rule  stated  by  VatteT,  that 
the  justice  of  the  cause  between  two  enemies  being  by  the  law  of 
nations  reputed  to  be  equal,  whatsoever  is  permitted  to  the  one  in 
virtue  of  war  is  also  permitted  to  the  other,  applies  only  to  cases  of 
regular  war  between  independent  nations.     It  has  no  application  to 
the  case  of  a  war  between  an  established  government  and  insurgents 
seeking  to  withdraw  themselves  from  its  jurisdiction  or  to  overthrow 
its  authority.     Halleck's  Inter.  Law,  c.  14,  sect.  9.    The  concession 
made  to  the  Confederate  government  in  its  military  character  was 
shown  in  the  treatment  of  captive^s  as  prisoners  of  war,  the  exchange 
of  prisoners,  the  recognition  of  flags  of  truce,  the  release  of  officers  on 
parole,  and  other  arrangements  having  a  tendency  to  mitigate  the 
evils  of  the  contest.    The  concession  placed  its  soldiers  and  militar)' 
officers  in  its  service  on  the  footing  of  those  engaged  in  lawful  war,  and 
exempted  them  from  liability  for  acts  of  legitimate  warfare.    But  it 
conferred  no  further  immunity  or  any  other  rights.     It  in  no  respect 
condoned  acts  against  the  government  not  committed  by  armed  force 
in  the  military  service  of  the  rebellious  organization;  it  sanctioned  no 
hostile  legislation;  it  gave  validity  to  no  contracts   for  military 
stores;  and  it  impaired  in  no  respect  the  rights  of  loyal  citizens  as 
thev  had  existed  at  the  commencement  of  hostilities.     Parties  resid- 
ing  in  the  insurrectionary  territory,  having  property  in  their  posses- 
sion as  trustees  or  baile(\s  of  loyal  citizens,  may  in  some  instances  have 
had  such  property  taken  from  them  by  force ;  and  in  that  event  they 
may  perhaps  be  releas(»d  from  liability.     Their  release  will  depend 
upon  the  same  principles  which  control  in  ordinary  cases  of  violence 
by  an  unlawful  combination  too  powerful  to  be  successfully  resisted. 
"  But,  debts  not  l>eing  tangible  things  subject  to  physical  seizure 
and  removal,  the  debtors  can  not  claim  release  from  liability  to  their 
creditors  by  reas<^n  of  the  coerced  payment  of  equivalent  sums  to  an 
unlawful  combination.     The  debts  can  only  Iw  satisfied  when  paid  to 
the  creditors  to  whom  they  are  due,  or  to  others  oy  direction  of  lawful 
authority.     Any  sum  which   (he  unlawful   combination  may  have 
compelled  the  debtors  to  pay  to  its  agents  on  account  of  debts  to  loj'al 
citizens  can  not  liave  any  effect  upon  their  obligations;  they  remairi 
subsisting  and  unimpaired.     The  concession  of  belligerent  rights  to 
the  relx^llious  organization  yielded  nothing  to  its  pretensions  of  legal- 
ity.    If  it  had  succeeded  in  its  contest,  it  would  have  pro'iccted  tlie 
debtor  from  further  claim  for  the  d»»l)t ;  hut,  as  it  failed,  the  creditor 
may  have  recourse  to  the  courts  of  the  country  as  prior  to  the  rebel- 
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lion.  It  would  be  a  fttrange  thing  if  the  nation,  after  succeeding  in 
suppressing  the  rebellion  and  reestablishing  its  authority  over  the 
insurrectionary  district,  should,  by  any  of  its  tribunals,  recognizee  as 
valid  (he  attempt  of  the  rebellious  organization  to  confiscate  a  debt 
due  to  a  loyal  citizen  as  a  penalty  for  his  loyalty." 

WnilnmK  r.  Hniffy  (1877).  m  V.  8.  170.  18(^-188. 

XI.  COXQIEST. 

§  1156. 

**  Conquest  gives  only  an  inchoate  right,  which  does  not  become 
perfect  till  confirmed  by  the  treaty  of  peace,  and  by  a  renunciation  or 
abandonment  by  the  former  proprietor." 

Opinion  of  Mr.  Jefferson.  Set*,  of  State,  to  the  President,  Mar.  18.  1792, 
Am.  State  I'apern.  For.  Kcl.  I.  252 ;  7  Jefferson^n  Works.  572. 

Am  to  the  question  of  conquest,  see  the  case  of  tlie  Oeorgiana  and  the 
Lizzie  ThwiipBon^  Moore.  Int.  Arbitrations,  II.  15U3  et  se^i. 

See  llelmweh.  Droit  de  oonqu^te  et  plebiscite. 

In  the  International  American  conference  at  Washington,  in  1889- 
1890,  an  interesting  discu.ssion  took  place  of  the  subject  of  con- 
quests whicli  bore,  in  its  final  disposition,  a  vital  relation  to  the  plan 
of  arbitration  adopted  by  that  Innly. 

The  delegates  of  the  Argentine  Republic  and  Brazil  offered,  Janu- 
«rj'  15,  ISSK),  a  series  of  ivsolutions,  the  eighth  article  of  which  reads 
•s  follows:  ^Acts  of  amquest,  whether  the  object  or  the  conse<|uence 
of  the  war,  .shall  be  considered  to  be  in  violation  of  the  public  law  of 
America/* 

The  resolutions  were  referred  to  the  committee  on  general  wel- 
fare, which,  April  18,  1800,  recommended  the  adoption  of  the  follow- 
ing declarations: 

"  1.  That  the  principle  of  conqu(»st  shall  never  hen»after  lx»  recog- 
nizANl  as  admissible  under  American  public  law. 

-2.  Tliat  all  cessions  of  territory  made  substMjuent  to  the  present 
tleclaration  shall  U'  al)solutelv  void  if  made  under  thn»ats  of  war  or 
ihe  pre>ence  i)f  an  arinetl  forci\ 

-3.  Anv  nation  frt>m  which  such  cessions  shall  have  Ikhmi  exacted 
may  always  demand  that  the  question  of  the  validity  of  the  <*essions 
>4>  made  shall  l)e  .sutmiittinl  to  arbitration. 

*•  4.  Any  renunciation  of  the  right  to  have  recoui-st*  to  arbitration 
sluill  be  null  and  void  whatever  the  time,  circmnstamvs,  and  condi- 
tion.*^ under  which  such  renunciation  shall  have  Invn  nia<le.'* 

These  declarations  were  subscTilx»d  by  thret*  nieml)ers  of  tlu*  com- 
mittee, respectively,  represiMiting  the  Argentine  Republic,  Bolivia,  and 
Venezuela.  Three  other  memliers,  ivpresi>nting  (\)loml)ia,  Brazil,  and 
(iuatemala,  stated  that  they  adopted  only  the  first  of  the  decl\iTu.V\o\\^. 
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Mr.  Varas,  a  delegate  from  Chile,  stated  that  the  delegation  from 
that  country  would  abstain  from  voting  or  taking  part  in  the  debate 
on  the  resolutions. 

Mr.  Henderson,  a  delegate  from  the  United  States,  offered,  as 
expressing  the  views  of  the  United  States  delegation,  the  following 
resolution : 

"  Whereas,  In  the  opinion  of  this  conference,  wars  waged  in  the 
spirit  of  aggression  or  for  the  purpose  of  conquest  should  receive 
the  condemnation  of  the  civilized  world;  therefore, 

''Resolved^  That  if  any  one  of  the  nations  signing  the  treaty  of 
arbitration  proposed  by  the  conference  shall  wrongfully  and  in  dis- 
regard of  the  provisions  of  said  treaty  prosecute  war  against  another 
party  thereto,  such  nation  shall  have  no  right  to  seize  or  hold  prop- 
erty by  way  of  conquest  from  its  adversary." 

After  a  long  discussion,  in  which  the  delegate  from  Peru  sup- 
ported the  recommendation  of  the  committee  as  a  whole,  the  report 
was  adopted  by  a  majority  of  15  to  1.  The  delegations  voting  affirm- 
atively were  Ilayti,  Nicaragua,  Peru,  Guatemala,  Colombia,  Argen- 
tine Republic,  Costa  Rica,  Paraguay,  Brazil,  Honduras,  Mexico, 
Bolivia,  Venezuela,  Salvador,  and  Ecuador.  The  United  States 
voted  in  the  negative,  while  Chile  abstained  from  voting. 

Further  discussion  then  took  place,  after  which  a  recess  was  hdd 
in  order  that  an  agreement  might  be  arrived  at  which  would  secure 
the   vote  of  the   United   States  delegation.     On   the   session  being 
resumed  Mr.  Blaine  presented  the  following  plan : 

"  1.  That  the  principle  of  conquest  shall  not,  during  the  contii*' 
uance  of  the  treaty  of  arbitration,  be  recognized  as  admissible  unde^ 
American  public  law. 

"  2.  That  all  cessions  of  territory  made  during  the  continuance  o  * 
the  treatv  of  arbitration,  shall  be  void  if  made  imder  threats  of  wf*-^ 

ft. 

or  in  the  presence  of  an  armed  force. 

"  3.  Anv  nation  from  which  such  cessions  shall  be  exacted  m*-^ 
demand  that  the  validitv  of  the  cessions  so  made  shall  be  submitted  '^^ 
arbitration. 

''4.  Any  renunciation  of  the  right  to  arbitration,  made  under  th^^ 
conditions  named  in  the  second  section,  shall  l)e  null  and  void." 

The  conference  unanimously  agreed  to  accept  this  as  a  substitu 
for  the  former  report,  Chile  abstaining  from  voting.     But,  as  t 
plan  of  arbitration  never  became  effective,  the  declaration  again^^^ 
conquest,  which  was  made  an  integral  part  of  it,  can  now  be  cit^^ 
only  as  an  expression  of  opinion. 

IiiternationnI  Amorican  Conference.  Kei)orts  of  Committees  and  Dlsci^ 
sions.  11.  1122.  1123.  114C. 
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The  broad  and*  extreme  rights  of  conquest  which  have  often  been 
isserted  by  writers  were  in  reality  qualified  by  the  doctrine  of 
postliminium.  Under  this  doctrine,  which  is  analogous  to  the  jus 
x)6tliminii  of  the  Roman  law,  where  territory  occupied  by  the  enemy 
»nies  again  during  the  war  into  the  power  of  the  titular  sovereign, 
he  legal  state  of  things  existing  prior  to  the  hostile  occupation  is 
*eestablished.  The  same  doctrine  is  applied  to  property  susceptible 
if  appropriation,  which,  after  being  captured  by  the  enemy,  is 
recaptured  before  the  moment  at  which  it  so  becomes  the  property  of 
lie  captor  that  third  parties  can  receive  from  him  a  transfer  of  it. 

As  a  general  rule,  the  right  of  postliminium  in  the  case  of  occu- 
pied territory  goes  no  further  than  to  revive  the  exercise  of  rights 
from  the  moment  at  which  it  comes  into  operation,  so  that  it  does 
not,  as  a  rule,  invalidate  acts  of  the  invader  which  he  was  competent 
to  perform,  such  as  judicial  or  administrative  acts  not  of  a  political 
complexion,  and  acts  done  by  private  persons  under  the  sanction  of 
municipal  law.  When  an  invader  exceeds  his  legal  power,  as  where, 
supposing  himself  to  have  effected  a  i)ermanent  conquest,  he  assumed 
to  alienate  the  domains  of  the  state  or  the  landed  property  of  the 
sovereignty,  his  acts  are  null  and  against  a  legitimate  government. 

In  the  case  of  captured  vessels  it  is  usual  to  return  the  captured 
property  to  the  owner  on  payment  of  salvage. 

HaU,  iDt  Law  (5th  ed.)  4SG-4$)5. 

8ee«  also,  PhiUiiiiore,  Int.  Law  (:kl  ed.)  III.  841 ;  Woolsey,  Inc.  Law,  6tb 
ed.,  234.  24S-252. 

**  The  jus  postlimtnii^  derived  from  the  Roman  law,  and  regulated 
^  modem  times  by  statute  or  treaty,  or  by  the  usage  of  civilized 
uations,  has  been  rested  by  eminent  jurists  upon  the  duty  of  the 
ov€»reign  to  protect  his  citizens  and  subjects  and  their  property 
■gri^inst  warlike  or  violent  acts  of  the  enemy.  Vattel's  I^w  of 
K«tioms  lib.  3,  c  14,  §  204 ;  Halleck's  International  Law,  c.  35,  §§1.2. 
^^  is  under  no  such  obligation  to  protect  them  against  imwise  bar- 
P'^'is,  or  against  sales  made  for  inadequate  consideration,  or  by  an 
■p^'Jt  or  custodian  in  excess  of  his  real  authority.  The  jun  pont- 
^^^inii  attaches  to  property  taken  by  the  enemy  with  the  strong  Imnd 
■K^inst  the  will  of  its  owner  or  custo<lian,  and  not  to  proi)crty 
**^n€d  by  the  enemy  by  negotiation  or  purchase." 

Otkea  T.  United  States  (1899),  174  U.  8.  778,  702-793. 
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XII.  PACIFIC  INTKRC0VR8E  OF  BELLIGERENTS. 

1.  Flags  of  Tbuce. 

§  1157. 

For  the  purpose  of  communicating  between  enemy  forces  in  posi- 
tion, or  on  the  march,  or  in  action,  use  is  made  of  flags  of  truce.  If 
the  flag  proceeds  from  the  enemy's  lines  during  a  battle,  the  ranks 
which  it  leaves  must  halt  and  cease  their  fire.  When  the  bearer  dis- 
plays his  flag,  he  will  be  signaled  by  the  opix>sing  force,  either  to 
advance  or  to  retire;  if  the  former,  the  forces  he  approaches  will 
cease  firing;  if  the  latter,  he  nuist  instantly  retire,  since,  if  he  should 
not,  he  may  he  fired  upon. 

HaUeck.  Iiit  Law  (3d  eil.,  by  Baker),  II.  333-334,  citing  Boott,  MilltaiT 
Dictionary.  304. 

"111.  The  Ijearer  of  a  flag  of  truce  can  not  insist  upon  being 
admitted.  He  must  always  be  admitted  with  great  caution.  Unnec- 
essary frequency  is  carefully  to  be  avoided. 

"  112.  If  the  bearer  of  a  flag  of  truce  offer  himself  during  an  engage- 
ment, he  can  Iw  admitted  as  a  very  rare  exception  only.  It  is  no 
breach  of  good  faith  to  retain  such  flag  of  truce,  if  admitted  during 
tlie  engagement.  Firing  is  not  required  to  cease  on  the  appearance 
of  a  flag  of  truce  in  battle. 

''  118.  If  the  bearer  of  a  flag  of  truce,  presenting  himself  during  an 
engagement,  is  killed  or  wounded,  it  furnishes  no  ground  of  com- 
plaint whatever. 

'*  114.  If  it  1k>  discovered,  and  fairly  proved,  tliat  a  flag  of  truce  has 
Ihmmi  abusiHl  for  surreptitiously  obtaining  military  knowledge,  the 
Iwarer  of  the  flag  thus  abusing  his  sacred  character  is  dimmed  a  spy. 

'"  So  sacred  is  the  character  of  a  flag  of  truce,  and  so  necessar}*  is  its 
sacredness,  that  while  its  abuse  is  an  especially  heinous  offense,  great 
caution  is  requisite,  on  the  other  hand,  in  convicting  the  bearer  of  a 
flag  of  truce  as  a  spy.-' 

InatriK'tions  for  the  Govornmont  of  Armies  of  the  ITnlted  States  In  tl* 
Field,  (Jeneral  Orders,  No.  UK),  April  24.  18t«.  War  of  Rebellion. 
Omclaf  Heconls,  series  :\,  III.  I.V.). 

"  Article  XXXII.  An  individual  is  considered  as  l)earing  n  flii? 
of  truce  who  is  authorized  by  one  of  th(»  In^lligerents  to  enter  into 
communication  with  the  other,  and  who  carries  a  white  flag.  He  has 
a  right  to  inviolability,  as  well  as  the  trumpeter,  bugler,  or  drummer, 
the  flag  l)eanM\  and  i\w  interpreter  who  may  accompany  him. 

''Articlk  XXXIII.  The  Chief  to  whom  a  flag  of  truce  is  sent  is 
not  obliged  to  receive  it  in  all  circumsjtances. 
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"  He  can  take  all  steps  necessary  to  prevent  the  envoy  taking 
advantage  of  his  mission  to  obtain  information. 

*•  In  irase  of  abiise^  he  has  the  right  to  detain  the  envoy  temporarily. 

•*  Akticle  XXXIV.  The  envoy  loses  his  rights  of  inviolability  if 
it  is  proved  beyond  doubt  that  he  has  taken  advantage  of  his  privi- 
legi»<l  iKisition  to  provoke  or  commit  an  act  of  treachery." 

<%>iivpiition  rcHfiectinK  the  Ij»w8  and  CuKtoniK  of  War  on  Land,  The  Ilaf^ue, 
July  20,  181K),  a2  Stat  II.  1819. 

A  communication  from  Ihe  Spanish  consul,  at  Charleston,  to  Mr. 
Ta.ssani«  Spanish  minister  at  Washington,  was  delivered,  sealed,  by 
the  Confederate  authorities  to  the  military  authorities  of  the  United 
States,  under  flag  of  truce.  The  latter,  in  conformity  with  military 
practice,  opened  the  parcel,  and  it  was  sent  in  that  condition  to  Mr. 
Seward,  who  transmitted  it  to  Mr.  Tassara.  Mr.  Tassara  remon- 
strattnl  against  the  opening  of  the  parcel,  but  at  the  same  time 
reqiieste<l  Mr.  Seward  to  convey  an  official  communicaticm  from  him 
to  the  coiLsul.  Mr.  Seward  answered  (1)  that  he  would  "  dinH*t  the 
winveyance  by  flag  of  tnice  of  any  unsealed  official  comnnmication;  " 
<2)  that,  while  he  approved  the  military  order  requiring  the  conduc- 
tor iif  a  flag  of  truce  to  oyHiu  all  conmiunications  rewived  by  him, 
lie  hehl  in  such  high  respecl  Mr.  Tassara  and  his  Govermnent  that 
be  would  in  any  case  forbear  to  read  any  official  communic*ations 
lietween  officers  of  that  (lovernment  which  might  come,  sc»aled  or 
uasealetl,  into  his  hands;  (3)  that,  in  vi.'w  of  Mr.  TassaraV  complaint 
an<l  remonstrance,  the  militarv  authorities  of  the  United  States 
^"onducting  flags  of  truce  would  be  instructed  "  neither  to  receive  nor 
to  convey  any  communications  whatever  issuing  from  or  (lirec*ted  to 
uny  Spanish  authority  or  agent,  unless  the  same  shall  Ik?  unsealed." 

Mr.  Sewanl.  Se<*.  of  State,  to  Mr.  Tassara,  Dec.  17.  18«>4,  MS.  Notes  to 
SfianlKh  I>>g.  VIII.  23. 

A  report  having  been  received  in  Washington  that  President 
Balmaceda,  of  Chile,  had  threatened  to  sh(X)t  envoys  of  the  Congn»s- 
sional  party  if  they  should  be  foimd  within  his  jurisdiction,  the 
American  minister  at  Santiago  was  instructed  by  telegraph.  May  14, 
IWU,  that,  if  they  should  come  within  such  jurisdiction,  relying  on 
an  offer  of  me<liation  or  on  an  invitation  of  the  mediators  (of  whom 
the  American  minister  was  one),  he  would  *' insi.st  that  uihUt  any 
circumstances  they  should  have  onlinary  treatment  of  flag  of  truce." 

For.  Rel.  1891.  123. 

A  aafe  conduct  was  given  by  the  Chilean  Government,  May  2,  ISSM.  to 
rcpro8cntatlve>  of  tbe  Congressional  imrty  to  confer  with  the  luoiU- 
ating  diplomatic  representatives.  It  seems  that  the  report  that  the 
CDvoys  would  be  abot  grew  oat  of  a  vagne  threat  of  the  minister  of 
the  Intfflor*  made  under  excitement,  after  a  bomb  had  been  XXito^xv 
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at  some  of  the  members  of  the  cabinet  The  minister  of  foreign 
affairs  wrote  an  explanation  and  apology  to  the  mediators,  and 
President  Baimaceda  and  his  cabinet  disavowed  any  intention  of 
molesting  the  envoys  and  afforded  them  every  facility  to  leave  the 
country.  It  appears  that  before  the  negotiations  tlie  euvojrs  were 
concealed  in  Santiago.     (For.  Rel.  1891.  123,  126,  190.) 

In  March,  1904,  the  Japanese  Government  sought  permission  from 
the  Russian  Government,  as  soon  as  navigation  was  opened,  to  send 
a  neutral  ship  to  Korsakov,  Saghalien  Island,  to  bring  away  two 
members  of  the  Japanese  consular  staff  and  600  Japanese  subjects, 
who  were  detained  there  by  ice,  and  who  were  believed  to  be  suf- 
fering from  scarcity  of  food.  The  Russian  Government  replied  that, 
under  the  rules  of  war  adopted  by  it  on  February  14,  1904,  the 
departure  of  the  Japanese  from  Korsakov  would  be  permitted;  that 
arrangements  might  be  made  for  a  neutral  vessel  to  proceed  there 
when  navigation  opened,  about  the  1st  of  May,  and  that  facilities 
would  be  given  for  direct  communication  with  all  Japanese  subjects 
in  Siberia  as  soon  as  information  concerning  their  whereabouts  could 
be  obtained.  In  accordance  with  this  permission  a  neutral  vessel, 
early  in  May,  arrived  at  Vladivostok,  and  four  days  later  left  with 
326  Japanese  from  Korsakov. 

For.  Rel.  1904.  432-433,  434-435,  436,  715.  718,  720. 
Bee,  also,  as  to  otber  Japanese  subjects  permitted  to  leave  Russia.  For. 
Rel.  1904.  436. 

2.  Passports  and  Safe  Conducts. 

§  1158. 

A  passport  or  safe  conduct  is  a  document  granting  persons  or 
property  a  specified  exemption  for  the  time  being  from  the  opera- 
tions of  war.     The  term  passport  is  applied  to  personal  permissioiB. 
given  to  friends  on  ordinary  occasions,  both  in  peace  and  war,  to  gt^ 
where  they  wish ;  while  the  term  safe  conduct  is  usually  given  to  ai*^ 
authority  to  an  enemy  or  an  alien  to  go  into  places  where  they 
would  otherwise  be  in  danger  or  to  carry  on  a  trade  forbidden  by  the 
laws  of  war.    The  word  passjwrt,  however,  is  more  generally  applied 
to  persons,  and  safe  conduct  to  both  persons  and  things. 

See  Halleok.  Int.  Law  (3tl  ed.,  by  Baker),  II.  323-325. 

General  Scott,  referring  to  approaching  meeting  of  the  new  Fed- 
eral Congress,  after  his  capture  of  the  City  of  Mexico,  says:  "  I  have 
seen  and  given  safe  conduct  through  this  city  to  several  of  its  mem- 
l)ers."  He  also  gave  Santa  Anna's  wife  a  passport  to  enable  her  to 
follow  her  husband. 

Scott,  Autobiography.  II.  532.  537. 
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3.  Safbouahds. 

§  1159. 

Safeguards  are  protections  granted  by  a  general  or  other  officer 
for  persons  or  property  within  the  limits  of  his  command  against 
the  operations  of  his  own  troops.  Sometimes  they  are  delivered  to 
the  parties  whose  persons  or  property  are  to  be  protected ;  at  others, 
they  are  posted  upon  the  property  itself,  as  upon  a  church,  museum, 
library,  public  office,  or  private  dwelling.  They  are  particularly  use- 
ful in  the  assault  of  a  place,  or  immediately  after  its  capture,  or  after 
<Ietermination  of  a  battle,  to  protect  persons  and  property  of  friends 
from  destruction  by  an  excited  soldiery.  Violation  of  such  instru- 
ments are  usually  punished  with  the  utmost  severity.  A  guard  of 
men  is  sometimes  called  a  safeguard  when  detached  to  enforce  the 
safety  of  the  persons  and  property  of  those  pro{ected.  A  safeguard, 
when  used  to  denote  a  kind  of  passport  or  safe  conduct,  is  to  be  con- 
strued ac<x>rding  to  the  niles  of  interpretation  applicable  to  such 
instruments. 

HaUeck.  Int  Law  (3d  ed.  by  Baker),  II.  325-326. 

4.  Capitulations. 

§  1160. 

**  ('apitulatioriM  are  agreements  entered  into  by  a  commanding  officer 

'•^^f  the  surrender  of  his  nnnv,  or  by  the  governor  of  a  town,  or  a  for- 

^'^^^^s,  or  particular  <listrict  of  country  to  surrender  it  into  the  hands 

*^'    t  ho  enemy.  Capitulations  usually  contain  stipulations  with  respect 

^^    t  he  inhabitants  of  the  plage  which  is  surrendered,  the  siH'urity  of 

th^*i|.  religion,  pn)p<»rty,   privilegt^s  and    franchises,   and   also  with 

^^l^ect  to  the  troops  or  garrison,  either  allowing  them  to  march  out 

^^^li  their  arms  and  baggage,  with  the  honours  of  war,  or  requiring 

tH^m  to  lay  down  their  arms  and  surrender  as  prisoners  of  war.'' 

Hallerk.  Int  I^w  (3d  ed..  by  Baker).  II.  rUSKTJO. 

A  capitulation  entered  into  by  a  lK»lligen*nt  in  reganl  to  the  sur- 
^Jider  of  one  of  its  posse.ssions  binds  its  allies. 

(•«»e  of  The  Hei«olutioii.  Fwleral  CNnirt  of  Apixnils.  17S1.  '2  Oall.  I.  1.',. 

**In  April,  1865,  General  Grant  wrote  to  (icneral  Ixh*  that  he  pro- 
posed to  receive  the  surrender  of  the  Army  of  Northern  Virginia  on 
fbe  following  terms,  viz : 

-  1.  That  rolls  of  all  the  offiwrs  and  men  wen*  to  Ih»  made  in  ilupli- 
cate,  one  copy  to  be  given  to  an  officer  of  the  s<»lection  of  the  former, 
the  other  to  be  retained  by  whomsoever  the  latter  might  appoint. 
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''  2.  That  the  officers  give  their  individual  paroles  not  to  take  arms 
against  the  Government  of  the  United  States  until  properly 
exchanged,  and  each  commander  of  a  company  or  regiment  to  sign  a 
like  parole  for  his  men.  The  arms,  artillery,  and  public  property  to 
be  parked  and  stacked,  and  turned  over  to  the  officers  appointed  by 
the  former  to  receive  them.  That  this  do  not  include  the  side-arms 
of  the  officers,  nor  their  private  horses  or  baggage. 

"  3.  That,  this  being  done,  each  officer  and  man  shall  be  allowed  to 
return  to  his  home,  and  shall  not  be  disturbed  by  the  United  States 
authority  so  long  as  they  observe  their  paroles  and  the  laws  in  force 
where  they  reside. 

"  General  Lee  accepted  these  terms  on  the  same  day,  and  the  other 
rebel  armies  subsequently  surrendered  on  substantially  the  same 
terms. 

"  By  an  agreement  made  the  same  month  between  General  John- 
ston, connnanding  the  Confederate  army,  and  Major-General  Sher- 
man, conmianding  the  Army  of  the  United  States,  the  Confederate 
armies  then  in  existence  were  to  Ih*  disbanded  and  conducted  to  their 
several  State  capitals,  thennn  to  deposit  their  arms  and  public  property 
in  the  State  ai*senal ;  and  each  officer  and  man  to  agree  to  cease  from 
acts  of  war,  and  to  abide  the  action  of  both  State  and  Federal  authori- 
ties. The  numl)er  of  arms  and  munitions  of  war  to  l>e  reported  to  the 
Chief  of  ^Ordnance  at  Washington,  subject  to  the  future  action  of 
the  Congress  of  the  United  States,  and  in  the  meantime  to  be  used 
solely  to  maintain  peace  and  order  witliin  the  borders  of  the  differ- 
ent States.  The  Executive  of  the  United  States  to  recognise  the 
several  State  governments,  on  their  officers  and  legislatures  taking 
the  oaths  prescrilxnl  I>y  the  Constitution  of  the  United  States.  The 
Federal  courts  in  the  several  States  to  be  reestablished;  the  people 
and  inhabitants  of  those  States  to  be  guarantinnl  their  political  rights 
and  franchise  so  far  as  the  Executive  could  do  so.  The  executive 
authority  of  the  (iovernnient  of  the  United  States  not  to  disturb  anv 
of  the  people  by  reason  of  the  war,  so  long  as  they  lived  in  peace 
and  (juiet.     In  fact,  a  general  amnesty  to  he  established.'* 

IlaUtHk,  Int.  Law  CW  ed..  by  Baker).  11.  321. 

"  First.  The  Spanish  Government  is  of  the  opinion  that  the  occu- 
pation by  the  American  forces  of  the  city,  bay,  and  harbor  of  Manila 
must  Ik?  considered  in  virtue  of  the  i)rovisions  of  Article  III.  of  the 
protocol  of  August  12,  and  not  in  virtue  of  what  was  agi*ecd  to  iu 
the  capitulation  of  the  14th  of  the  same  month,  which  is  absolutely 
null  by  reason  of  its  having  been  concluded  after  the  belligerents  had 
signed  an  agreement  declaring  the  hostilities  to  Ik?  suspended. 

''  Second.  liy  virtue  of  the  agreement,  the  Spanish  Government  is 
oi  the  opinion  that  the  occupation  of  the  city,  harbor,  and  bay  of 
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Manila  by  the  Americans  does  not  confer  upon  the  United  States  the 
faculty  of  altering  the  Spanish  hiws  tliere  in  force,  but  that  they  are 
to  resj)ect  these  laws  and  provisions  and  maintain  all  the  civil,  adnun- 
istrative,  judicial,  and  political  institutions  until  the  final  treaty  of 
peace  shall  determine  the  regime  (control),  disposition,  and  govern- 
ment of  the  Philippine  Islands  for  the  future,  since  it  is  a  matter  of 
<Nvupation  in  which  Spain  has  acquiesced  without  renouncing  her 
sovereignty,  and  not  of  territory  conquered  manu  militari, 

**  Third.  The  Government  of  Ilis  Majasty,  considering  the  Spanish 
trooi)s  that  were  garrisoned  at  Manila  as  free,  proposes  to  avail  itself 
tif  them  during  the  suspension  of  hostilities  by  transporting  them, 
with  their  colors,  arms,  and  anununition,  to  other  parts  of  the  island 
of  Luzon  which  are  not  occupied  by  the  Americans,  or  other  islands  in 
the  archipelago,  with  a  view  of  putting  down  relx;lli(m,  maintaining 
order,  and  protecting  the  lives  and  property  of  its  subje(!ts  and  of  for- 
eigners, in  accordance  with  its  rights  and  duties  as  a  sovereign. 

*•  Fourth.  The  Spanish  Government  is  also  confident  that  the  (Jov- 
emment  of  the  United  States  will  not,  during  the  jxirioil  prewding 
the  ratification  of  the  treaty  of  peace,  bring  any  change  into  the 
economics  and  fi.scal  administration  of  Manila,  and  that  it  will  not 
divert  for  other  puri)oses  the  customs  revenues  which  are  applied  to 
the  di.'scharge  of  lawfully  incurn»d  obligations.  Were  it  otherwise, 
legitimate  private  interests  would  be  injuriously  affwted. 

"  Fifth.  Tlie  Spanish  Government  nHpiests  that  the  Federal  Gov- 
ernment will  demand  of  the  Tagal  ivl)els  the  surrender  of  the  Spanish 
prisoners  now  held  by  them,  in  order  either  to  n»lease  them,  as  Inmiane 
sentiments  should  suggest,  or  to  hold  them  on  the  honor  and  gmiranty 
of  the  United  States.  The  Spanish  prisoners  are  made  to  suffer  every 
description  of  ill-treatment  at  the  hands  of  the  Tagal  reln^Is,  and 
inasmuch  as  the  latter  have  not  l)een  recognized  as  U'lligerents,  they 
can  not  l)e  aIlowe<l  the  right  to  hohl  prisoners  on  territory  which  is, 
as  a  matter  of  fact,  (K'cupied  by  the  American  fon^es.  Mercy  de- 
mands the  cessation  of  a  condition  of  things  repugnant  to  morality. 

^  Sixth.  The  Spanish  (Jovernment  holds  that  the  relxjls  in  the 
Philippint*s,  not  having  Ikhmi  recognized  as  Iwlligi^rents,  have  also  no 
right  to  charter  arme<l  vesst»ls  and  to  display  on  such  vesst»ls  a  flag 
that  [)ossesses  no  kind  of  international  repivsentation,  to  the  end  of 
engaging  in  acts  of  aggn^ssion  and  in  depredations  on  Spanish  terri- 
torial land  and  waters.  Conse<piently  they  will  Ik»  considered  bv 
Spain  as  pirates  and  tried  as  such.  In  order  to  ivi)el  and  chastise 
the  attacks  of  such  reliel  vesst^ls  on  Spanish  merchant  ships  that  may 
visit  the  Philippines,  the  (lovernment  of  His  Majesty  has  dwided  to 
provide  said  ships  with  adequate  annainent,  and  ho])es  that  the  (rov- 
emment  of  the  United  States  will  admit  that  this  is  a  necessjirv  and 
fair  measure.'' 
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Note  of  the  Duke  of  Almodovar,  minister  of  state,  communioated  by  the 
French  embassy  to  the  Department  of  State  of  the  United  States, 
Sept.  11.  1898,  For.  Rel.  1898,  813. 

"  The  first  four  paragraphs  of  the  communication  now  under  con- 
sideration may  be  said  to  depend  upon  the  opinion  now  expressed  by 
the  Spanish  Government  that  the  Americ/in  forces  must  be  consid- 
ered to  hold  the  city,  bay,  and  harbor  of  Manila  by  virtue  of  the  pro- 
visions of  Article  III.  of  the  protocol  of  August  12,  and  not  by  virtue 
of  the  capitulation  of  the  14th  of  the  same  month,  since  the  protocol 
provided  for  the  suspension  of  hostilities. 

"  The  Department  is  unable  to  concur  in  the  opinion  of  the  Spanish 
Government  that  the  capitulation  of  Manila  was  null  and  void  be- 
cause after  the  signature  of  the  protocol.  It  was  expressly  provided 
in  the  protocol  that  notice  should  be  given  of  the  suspension  of  hos- 
tilities, and  it  is  the  opinion  of  this  Government  that  the  suspension 
is  to  be  considered  as  having  taken  effect  at  the  date  of  the  receipt 
of  notice,  which  was  immediately  given  by  this  Government.  Indeed, 
it  would  seem  that  the  suggestion  made  in  the  present  commu- 
nication of  the  nullity  of  the  capitulation  is  in  the  nature  of  an 
afterthought,  since  nothing  of  the  kind  was  suggested  in  the  com- 
munications of  the  29th  of  August  and  the  3d  of  September,  which 
specifically  related  to  the  situation  in  the  Philippines. 

'^As  to  the  nature  of  the  right  by  which  the  United  States  holds  the 
city,  bay,  and  harlx)r  of  Manila,  it  is  the  opinion  of  this  Government 
that  it  is  immaterial  whether  the  occupation  is  to  l)e  considered  as 
existing  by  virtue  of  the  capitulation  or  by  virtue  of  the  protocol, 
since  in  either  case  the  powers  of  the  military  occupant  are  the  same. 

"As  to  what  is  stated  in  the  communication  of  the  Duke  of  Almo- 
dovar in  relation  to  the  treatment  of  Spanish  prisoners,  it  is  proper  to 
say  that  the  information  of  the  Department  is  that  such  prisoners 
have  for  the  most  part  l)een  well  treated.  Within  the  last  few  days 
it  has  been  reported  that  some  of  the  prisoners  have  been  released.*' 

Mr.  Day.  Sec.  of  State,  to  M.  Canibou,  French  nmbass.,  Sept  16.  1888,  For. 
Rel.  1898,  814. 

"  The  minister  of  state  at  Madrid  .  .  .  has  just  requested  me 
to  lay  the  following  observations  before  you : 

"  1.  The  Spanish  Goverimient  rejects,  as  contrary  to  international 
law  and  to  the  historv  of  wars  between  civilized  countrie^s,  the  theorv 
which  the  Federal  Government  announced  in  its  note  of  September  16 
relative  to  the  effects  of  the  protocol  of  August  12  and  the  capitula- 
tion of  the  14th  of  that  month  concerning  the  occupation  of  Manila. 

"  2.  In  opposition  to  this  theorv  the  Spanish  Government  maintains 
that,  according  to  the  terms  of  Article  VI.  of  the  protocol,  any  act  of 


§11W).]  CAPITULATIONS.  825 

h<)stility  committed  subsequently  to  the  signing  of  that  instrument 
is  morally  without  legal  value.  If  the  belligerent  forces  could  not 
be  at  once  notified  of  the  agreement  made,  this  was  merely  due  to 
a  material  impossibility,  owing  to  the  cutting  by  the  Federal  authori- 
ties of  the  cable  whereby  telegraphic  communication  was  maintained 
between  Manila  and  Asia. 

**  Under  these  circumstances  the  Spanish  Government  persists  in 
its  conviction  that  the  capitulation  of  August  14  is  null  and  void,  and 
will  consi<ler  it  useless  to  make  anv  reference  thereto  until  certain  acts 
of  the  American  authorities  at  Manila  shall  come  to  its  knowledge. 

"  3.  The  Federal  Government  has  expressed  the  opinion  that  it  is 
unimportant  whether  the  occupation  of  Manila  originated  in  the  pro- 
tocol or  the  capitulation.  The  Spanish  Government  is  unable  to 
share  this  view.  If  the  capitulation  were  really  valid  the  United 
States  would  have  all  the  rights  which  are  conferred  upon  them  by  the 
clauses  of  that  instrument;  on  the  contrary,  according  to  the  terms  of 
Article  III.  of  the  protocol,  the  United  States  can  not  exercise,  in  the 
city,  port,  and  bay  of  Manila,  over  which  the  sovereignty  of  Spain  has 
not  been  relinquished,  anything  more  than  the  jurisdiction  which  is 
indispensable  to  secure  public  order  until  the  conclusion  of  the  treaty 
of  peace.  Under  these  circumstances  (as  the  Spanish  (iovernment 
remarked  in  paragraphs  2  and  4  of  the  note  delivered  to  the  Depart- 
ment of  State  by  the  ambassador  of  France  on  the  11th  ultimo)  the 
American  authorities  would  not  Im?  justified  in  changing  the  laws, 
institutions  of  good  order,  the  economical  and  fiscal  regime  established 
by  Spain  in  the  Philippines,  or  in  devoting  to  other  objects  the  cus- 
toms revenues  which  have  l)een  set  apart  for  the  payment  of  legally 
contracted  obligations. 

*•  4.  According  to  recent  information  the  Spanish  prisoners  who  are 
in  the  hands  of  the  Tagals  continue  to  l)e  subjected  to  the  worst 
treatment,  even  in  the  territory  oiTUpied  by  the  Americans.  The 
Spanish  (government  is  concerned  about  what  the  Federal  (iovern- 
ment pniposes  to  do  for  the  protec»tion  of  these  prisoners,  and  insists, 
in  the  name  of  humanity,  that  a  stop  Ix^  put  to  their  sufferings.    .    .    . 

^  5.  Tlie  Spanish  Government  has  been  informed  that  several  insur- 
gent vessels  are  navigating  in  the  waters  of  the  Visayas  for  the  pur- 
pose of  stirring  up  the  natives  of  the  country  to  reU^llion,  aiul  that 
1.500  Tagals  have  lande<l  at  Panay  with  sundry  piea^  of  artillery. 
(jreneral  Rios  is  obliged  to  oppose  thes<*  rel)els  with  insufficient  forces. 
This  information  naturally  causes  deep  anxiety  to  the  Royal  (iovern- 
ment, and  fully  justifies  the  projHysition  nuide  by  the  minister  of  state 
throu^i  this  embassy  (note  of  August  *29, 1898), to  transport  to  those 
points  of  the  archi|)elago  that  are  menaced  by  the  insurnx'tion  either 
ttie  troops  who  have  been  rendered  inactive  by  the  capitulation  of 
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Manila  or  troops  sent  directly  from  the  Peninsula.  The  Spanish 
Government  can  but  regret  that  the  refusal  of  the  United  States  to 
allow  Spain  to  utilize  her  troops  has  contributed  to  the  extension  of 
the  insurrection,  and  deems  it  to  be  its  duty  to  refer  to  these  facts  in 
order  that  it  may  not  be  held  responsible  for  the  results." 

Mr.  Thi^bnut,  French  charge,  to  Mr.  Hay.  Sec.  of  State,  Oct  4,  1808,  For. 
Rel.  1898,  815. 

"I  had  the  honor  duly  to  receive  the  note  which  you  addressed 
to  me  on  the  4th  instant,  in  which,  at  the  request  of  the  minister  of 
state  of  Spain,  you  lay  Ix^fore  me  certain  observations  of  the  Spanish 
Government  made  in  reply  to  this  Department's  notes  to  Mr.  Cambon 
of  the  5th,  8th,  and  16th  ultimo. 

"Among  these  observations  are  included  several  subjects  w^hich  are 
now  under  discussion  by  the  peace  commission  at  Paris,  and  for  that 
reason  the  Government  of  the  United  States  does  not  think  it  conven- 
ient  to  discuss  them  here. 

"  I  deem  it  proper,  however,  to  say : 

"  1.  That  the  Government  of  the  United  States  is  not  able  to  accept 
the  interpretation  placed  by  the  Government  of  Spain  upon  the  re- 
spective effects  in  law  and  in  fact  of  the  proctocol  of  August  12  and 
the  capitulation  of  August  14  upon  the  military  situation  at  Manila. 

"  2.  That  the  President  has  given  orders  to  the  American  authori- 
ties in  the  Philippines  to  use  their  good  offices,  wherever  i>ossible,  to 
prevent  any  excesses  of  the  insurgents  or  any  cruel  treatment  of 
prisoners  or  Spanish  subjects." 

Mr.  Hay,  Siv.  of  Stato.  to  Mr.  Thir'baiit.  Freiuli  chargCs  Oct  2D.  ISltft.^ 
For.  Rel.  ISIKS,  817. 

''  144.  So  soon  as  a  capitulation  is  signed,  the  capitulator  has  n^^n 
right  to  demolish,  destroy,  or  injure  the  works,  arms,  stores,  or  ammim^  - 
nition,  in  his  possession,  during  the  time  which  elapses  lx»tween  tl^^ 
signing  and  the  execution  of  the  capitulation,  imless  otherwise  stipi 
lated  in  the  same.'' 


Instructions  for  the  Government  of  Annies  of  the  United  States  in  t' 

Field,  General   Orders.   No.   100,  April  L>4,   180:^.   War  of  Rebellio«» 
Omcial  K(H*ords,  series  3,  111.  l(iL\ 

''Article  XXXV.  Capitulations  agreed  on  l)etween  the  Contractin/^ 
Parties  must  be  in  accordance  with  the  rules  of  military  honour. 

"'  When  once  settled,  they  must  1x5  scrupulously  observed  by  bot'^ 
the  parties.-' 

Convention   respecting  the   Laws   and   Customs   of   War  on   Land,  Tb^ 
Hague.  July  21>,  1S1«),  :ili  Stat.  II.  1820. 
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5.  Suspensions  op  Asms. 

§  1161. 

Belligerent  states  and  their  armies  and  fleets  often  have  occasion 
during  the  continuance  of  war  to  enter  into  agreements  of  various 
kinds  for  the  general  or 'partial  suspension  of  hostilities.  All  such 
agreements  are  included  under  the  general  name  of  compacts  and 
conventions.  If  the  cessation  of  hostilities  is  only  for  a  very  short 
time,  or  at  a  particular  place,  or  for  a  temporary  purpose,  such  as  'i 
parley*  a  conference,  the  removal  of  the  wounded,  or  the  burial  of 
the  dead,  it  is  called  a  suspension  of  arms.  Such  a  compact  may  bo 
tonneil  l)etween  the  immediate  commanders  of  the  opposing  forces, 
and  is  obligatory  on  all  persons  under  their  respective  commands. 
Even  commanders  of  detachments  may  enter  into  such  a  compact. 
But  it  binds  in  such  a  case  only  the  detachment  itself,  and  can  not 
affect  the  operation  of  other  troops. 

IlAlleck,  Int  Law  (3d  ed.,  by  Baker),  II.  311. 

"After  a  truce  to  allow  of  the  removal  of  noncombatants  protracted 

negotiations  continued  from  July  3d  until  July  ir)th,  when,  under 

'rtenace  of  immediate  assault,  the  preliminaries  of  surrender  were 

•gTeed  upon.    On  the  17th  Greneral  Shafter  occupied  the  city.    The 

^V|>itulation  embraced  the  entire  eastern  end  of  Cuba.    The  number 

^f   Spanish  soldiers  surrendering  was  22,000,  all  of  whom  were  sub- 

*<luen(ly  conveyed  to  Spain  at  the  charge*  of  the  United  States." 

PresideDt  McKlnley,  annual  moHsaffo.  IHh*.  5.  1S08«  For.'  Hel.  1898.  lxi. 

ft 
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^  i  the  suspension  of  hostilities  is  for  a  more  considerable  length 

^'}     ^  ime  or  for  a  more  general  purpose,  it  is  called  a  truce  or  armis- 

l**"*^^-    Such  suspension  is  either  partial  or  general.     A  partial  truce 

*^    ■  imited  to  particular  places  or  to  particular  force,  as  a  sus|)ension 

.       KiOKtilities  l^etween  a  town  or  fortress  and  the  forces  bv  which  it 

^    ^  »iveste<l,  or  between  two  hostile  armies  or  flwts.     But  a  giMieral 

•*^  or  armistice  applies  to  the  general  ofH^rations  of   war,  and 

^^^•ther  it  be  for  a  longer  or  shorter  time  exten<ls  to  all  the  forces  of 

.  ^*   belligerent  states  and  restrains  the  state  of  war  from  pnKlucing 

ilT    proper  effects,  leaving  the  nmtending  parties  and  the  questions 

^^^een  them  in  the  same  situation  in  whicli  it  found  them.     Such  a 

^^'v  has  sometimes  been  callinl  a  temporary  jx»are,  though  in  such 

^^ihe  word  peace  is  useil  only  in  opi)o^ition  to  act^  of  war  and  not 

*^  opposition  to  a  state  of  war.     Such  a  general  sKsjK^nsioii  of  hos- 

H.  Doc.  651— vol  7 22 
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tilities throughout  the  nation  can  be  made  only  by  the  sovereignty  of 
the  state,  either  directly  or  by  authority  specially  delegated. 

HaUeck,  Int  Law  (3d  ed.,  by  Baker),  II.  311^12. 

See,  also,  as  to  truces,  IlaH,  Int.  Law  (5tli  ed.),  544-^9;  Calvo,  ff  24M, 

2436,    2446;     Ileffter,    BerRSon's    ed.,    330;     Rivier,    Principes,    11. 

364r-365;    Woolsey,  §157;    Pradler-Fodi^r^,  VII.  §2900. 

"  135.  An  armistice  is  the  cessation  of  active  hostilities  for  a  period 
agreed  between  belligerents.  It  must  be  agreed  upon  in  writing,  and 
duly  ratified  by  the  highest  authorities  of  the  contending  parties. 

"  136.  If  an  armistice  be  declared  without  conditions  it  extends 
no  further  than  to  require  a  total  cessation  of  hostilities  along  the 
front  of  both  belligerents. 

"  If  conditions  be  agreed  upon,  they  should  be  clearly  expressed, 
and  must  be  rigidly  adhered  to  by  both  parties.  If  either  party  vio- 
lates any  express  condition,  the  armistice  may  be  declared  null  and 
void  by  the  other. 

"  137.  An  armistice  may  be  general,  and  valid  for  all  points  and 
lines  of  the  belligerents;  or  special — that  is,  referring  to  certain 
troops  or  certain  localities  only. 

"An  armistice  may  be  concluded  for  a  definite  time;  or  for  an 
indefinite  time,  during  which  either  belligerent  may  resume  hostili- 
ties on  giving  the  notice  agreed  upon  to  the  other. 

"  138.  The  motives  which  induce  the  one  or  the  other  belligerent 
to  conclude  an  armistice,  whether  it  be  expected  to  be  preliminary  to 
a  treaty  of  peace,  or  to  prepare  during  the  armistice  for  a  more  vigor- 
ous prosecution  of  the  war,  does  in  no  way  affect  the  character  of  the 
armistice  itself." 

"  140.  Commanding  officers  have  the  right  to  conclude  armistices 
binding  on  the  district  over  which  their  command  extends,  but  such 
armistice  is  subject  to  the  ratification  of  the  superior  authority,  and 
ceases  so  soon  as  it  is  made  known  to  the  enemy  that  the  armistice 
is  not  ratified,  even  if  a  certain  time  for  the  elapsing  between  giving 
notice  of  cessation  and  the  resumption  of  hostilities  should  have  been 
stipulated  for. 

"  141.  It  is  incumbent  upon  the  contracting  parties  of  an  armis- 
tice to  stipulate  what  intercourse  of  persons  or  traffic  between  the 
inhabitants  of  the  territories  occupied  by  the  hostile  armies  shall  be 
allowed,  if  anv. 

"  If  nothing  is  stipulated  the  intercourse  remains  suspended,  as 
during  actual  hostilities. 

"142.  An  armistice  is  not  a  partial  or  a  temporary  peace;  it  is 
only  the  suspension  of  military  operations  to  the  extent  agreed  upon 
by  the  parties. 

"  143.  When  an  armistice  is  concluded  Ix^tween  a  fortified  place 
and  the  army  besieging  it,  it  is  agiced  by  all  the  authorities  on  this 
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subject  that  the  besieger  must  cease  all  extension,  perfection,  or 
advance  of  his  attacking  works  as  much  so  as  from  attacks  by  main 
force. 

"  But  as  there  is  a  difference  of  opinion  among  martial  jurists, 
whether  the  besieged  have  a  right  to  repair  breaches  or  to  erect  new 
works  of  defense  within  the  place  during  an  armistice,  this  point 
should  be  determined  by  express  agreement  between  the  parties." 

*'  145.  When  an  armistice  is  clearly  broken  by  one  of  the  parties, 
the  other  party  is  released  from  all  obligation  to  observe  it. 

"  146.  Prisoners  taken  in  the  act  of  breaking  an  armistice  must  be 
treated  as  prisoners  of  war,  the  officer  alone  being  responsible  who 
gives  the  order  for  such  a  violation  of  an  armistice.  The  highest 
authority  of  the  belligerent  aggrieved  may  demand  redress  for  the 
infraction  of  an  armistice. 

^  147.  Belligerents  sometimes  conclude  an  armistice  while  their 
plenipotentiaries  are  met  to  discuss  the  conditions  of  a  treaty  of 
peace;  but  plenipotentiaries  may  meet  without  a  preliminary  armis- 
tice ;  in  the  latter  case  the  war  is  carried  on  without  any  abatement." 

Instnictloofi  for  the  Goveminent  of  Armies  of  the  United  StnteH  in  the 
Field,  General  Orders.  No.  100,  April  24,  1863.  War  of  the  Rehelllon, 
Offlclal  Re<'ordK.  aerleM  3.  ill.  101.  102. 

"  Article  XXXVI.  An  armistice  suspends  military  operations  by 
mutual  agreement  betw^een  the  belligerent  parties.  If  its  duration  is 
not  fixed,  the  belligerent  parties  can  resume  operations  at  any  time, 
provided  always  the  enemy  is  warned  within  the  time  agrei'd  u[)on, 
in  accordance  with  the  terms  of  the  armistice. 

"  Article  XXXVII.  An  armistice  may  lx»  general  or  local.  The 
first  suspends  all  military  o[>erations  of  the  Ix^lligerent  States;  the 
.second,  only  those  between  certain  factions  of  the  belligerent  armies 
and  in  a  fixed  radius. 

•'Article  XXXVIII.  An  armistice  must  be  notified  officially,  and 
in  good  time,  to  the  competent  authorities  and  the  troops.  Hostilities 
are  suspended  immediately  after  the  notification,  or  at  a  fixed  date. 

** Article  XXXIX.  It  is  for  the  Contracting  Parties  to  settle,  in 
the  terms  of  the  armi.stice,  what  communications  mav  be  held,  on  the 
theatre  of  war,  with  the  population  and  with  each  other. 

••Article  XL.  Anv  serious  violation  of  the  armistice  bv  one  of  the 
parties  gives  the  other  party  the  right  to  denounce  it,  and  even, 
in  caj«  of  urgency,  to  recommence  hostilities  at  once. 

''Article  XLI.  A  violation  of  the  terms  of  the  annistic*e  by  pri- 
vate individuals  acting  on  their  own  initiative,  only  confei's  the  right 
of  demanding  the  punishment  of  the  offenders,  and,  if  necessary, 
indemnity  for  the  losses  sustained." 

Ccmrention  respecting  the  I^iwk  and  Customs  of  War  on  I^ind.  The  Hague. 
Joly  29. 1880,  32  Stat  II.  182U.  1821. 
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"  If  there  is  one  rule  of  the  law  of  war  more  clear  and  peremptory 
than  another,  it  is  that  compacts  between  enemies,  such  as  truces  and 
capitulations,  shall  be  faithfully  adhered  to;  and  their  n<m-ol>servauce 
is  denounced  as  being  manifestly  at  variance  with  the  true  interest 
and  duty,  not  only  of  the  immediate  parties,  but  of  all  mankind/- 

Air.  We!>ster,  Sec*,  of  State,  to  Mr.  Thom]>»on,  Apr.  5.  1842,  C»  Welwter's 
Works.  4aa 

"  This  I  shall  add  by  the  way,  that  truces,  and  such  like  agreements, 
do  immediately  oblige  both  parties  consenting  from  the  time  they  are 
concluded;  but  the  subjects  on  both  sides  then  begin  to  be  bound, 
when  the  truce  receives  the  form  of  law,  that  is,  when  it  has  been 
solemnly  notified,  which  being  done,  it  immediately  begins  to  have 
the  power  to  bind  the  subjects.  But  that  power,  if  the  publication 
is  made  only  in  one  place,  shall  not  at  that  instant  extend  itself 
throughout  the  whole  dominion;  but  upon  a  convenient  time  allowed, 
to  give  notice  in  every  place.  And  if  any  thing  in  the  mean  time  be 
done  by  the  subjects  contrary  to  the  truce,  they  shall  not  be  punishable 
for  it.  The  contracting  parties,  however,  are  not  the  less  bound  to 
i-epair  those  damages." 

Grotlus,  I)e  Jure  BeUI  ac  Pads,  Book  III.,  cap.  xxi.  S  v. 

"A  truce,  or  suspension  of  arms,  does  not  terminate  the  war,  but  it 
is  one  of  the  fommercia  helli  which  susj^ends  its  operations.  These 
conventions  rest  upon  the  obligation  of  good  faith,  and  as  they  lead 
to  pacific  negotiations,  and  are  necessary  to  control  hostilities,  and 
j)romote  the  cause  of  humanity,  they  are  sacredly  observed  by  civ- 
ilised nations. 

"A  particular  truce  is  only  a  partial  cessation  of  hostilities,  as 
l)etween  a  town  and  an  army  besieging  it.  But  a  general  truce 
applies  to  the  operations  of  the  war;  and  if  it  be  for  a  long  or 
indefinite  period  of  time,  it  amounts  to  a  temporary  peace,  which 
leaves  the  state  of  the  contending  parties,  and  the  questions  between 
them,  remaining  in  the  same  situation  as  it  found  them." 

Abd^'s  Kent,  \V11. 

"  Sec.  402.  A  suspension  of  hostilities  binds  the  contracting  par- 
ties, and  all  acting  immediately  under  their  direction,  from  the  time 
it  is  concluded;  but  it  must  be  duly  promulgated  in  order  to  have  a 
force  of  legal  obligation  with  regard  to  the  other  subjects  of  the  bel- 
ligerent states;  so  that  if,  before  such  notification,  they  have  com- 
mitted any  act  of  hostility,  they  are  not  personally  responsible, 
unless  their  ignorance  l)e  imputable  to  their  own  fault  or  negligence. 
But  as  the  supreme  power  of  the  state  is  bound  to  fulfill  its  own 
engagements,  or  those  made  by  its  authority,  express  or  implied, 
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the  goTemment  of  the  captor  is  bound,  in  the  case  of  a  suspension 
of  hostilities  by  sea,  to  restore  all  prizes  made  in  contravention  of 
the  armistice.  To  prevent  the  disputes  and  difficulties  arising  from 
soich  questions,  it  is  usual  to  stipulate  in  the  convention  of  armistice, 
as  in  treaties  of  peace,  a  prospective  period  within  which  hostilities 
are  to  cease,  with  a  due  regard  to  the  situation  and  distance  of  places. 

**  Set.  403.  Besides  the  general  maxims  applicable  to  the  interpre- 
tation of  all  international  compacts,  there  are  some  rules  peculiarly 
applicable  to  conventions  for  the  suspension  of  hostilities.  The 
firBt  of  these  peculiar  rules,  as  laid  down  by  Vattel,  is  that  each  party 
may  do  within  his  own  territory,  or  within  the  limits  prescribed  by 
the  armistice,  whatever  he  could  do  in  time  of  peace.  Thus  either  of 
the  belligerent  parties  may  levy  and  march  troops,  collect  provisions 
and  other  munitions  of  war,  receive  re-enforcements  from  his  allies, 
or  repair  the  fortifications  of  a  place  not  actually  besieged. 

*•  The  second  rule  is,  that  neither  party  can  take  advantage  of  the 
truce  to  execute,  without  peril  to  himself,  what  the  continuance  of 
hostilities  might  have  disabled  him  from  doing.  Such  an  act  would 
be  a  fraudulent  violation  of  the  armistice.  For  example : — In  the  case 
of  a  truce  between  the  commander  of  a  fortified  town  and  the  armv 
besieging  it,  neither  party  is  at  liberty  to  continue  works,  constructed 
either  for  attack  or  defence,  or  to  erect  new  fortifications  for  such 
purposes.  Nor  can  the  garrison  avail  itself  of  the  truce  to  intro<luce 
provisions  or  succors  into  the  town,  through  the  passages  or  in  any 
other  manner  which  the  besieging  army  would  have  lx»en  comi)etent 
to  obstruct  and  prevent,  had  hostilities  not  been  interruj)tod  by  the 
annisti«\ 

^  The  third  rule  stated  by  Vattel,  is  rather  a  corollary  from  the  pre- 
ceding rules  than  a  distinct  principle  capable  of  any  separate  appli- 
cation. As  the  tnice  merely  suspends  hostilities  without  terminating 
the  war,  all  things  are  to  remain  in  their  antecedent  state  in  the  places, 
the  possession  of  which  was  six>cially  contested  at  the  time  of  the  con- 
clusion of  the  annistice. 

*•  It  is  obvious  that  the  contracting  parties  may,  by  expn^ss  compact, 
den>gate  in  any  and  every  res|x?ct  from  tliesi*  g(»neral  conditions/' 

Ihiim'H  Wlienton,  §1  402-ia^,  pp.  4f>H-4J>0. 

**12Wt.  An  armistice  is  binding  ui>on  the  IxOligerents  from  the  day 
of  the  agrees!  commencement :  but  the  officvrs  of  the  armies  are  re- 
spriiisible  from  the  day  only  when  tliey  receive  official  infonnation  of 
its  existence.'* 

TfifftriM'tianH  for  tlie  OoTprnniont  of  Arinli>s  of  tlio  rnlttnl  Statt*8  In  tlio 
FVki  General  Onlors.  No.  l«w».  AprU  24.  ISGtT  War  i>f  ttu'  IU^IkMIIoh. 
Official  RecordK.  Herien  .*{.  111.  mi. 
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^'  The  agreement  for  an  armistice  should  contain  a  dear  announce- 
ment of  the  exact  time  when  it  begins  and  ends.  As  a  rule  the  terms 
of  these  instruments  are  precise,  but  in  default  of  definite  stipula- 
tions on  various  points  we  may  extract  a  certain  amount  of  guidance 
from  the  general  rules  of  international  law.  They  lay  down  that  as 
soon  as  an  armistice  is  concluded  it  should  be  notified  to  all  concemedf 
and  add  that  if  no  definite  time  has  been  fixed  for  the  suspension  of 
hostilities,  they  cease  immediately  after  the  notification." 

Lawrence,  Principles  of  International  Law,  455. 

By  Article  II.  of  the  treaty  of  Guadalupe  Hidalgo,  it  was  stipu- 
lated that  immediately  upon  the  signature  of  the  treaty  a  suspension 
of  hostilities  should  be  arranged,  and  that  the  constitutional  order 
should  be  reestablished  so  far  as  the  circumstances  of  military  occu- 
pation permitted.  A  military  convention  for  this  purpose  was  con- 
cluded in  the  City  of  Mexico,  February  29,  1848,  and  was  ratified 
by  Major-General  Butler  on  the  5th  of  the  following  month,  and  was 
proclaimed  the  next  day.  It  provided  for  the  absolute  and  general 
suspension  of  arms  and  hostilities,  stipulating  that  the  troops  of 
neither  side  should  advance  beyond  the  positions  then  occupied  by 
them.  The  convention  consisted  of  seventeen  articles,  and  entered 
into  much  detail. 

One  of  the  most  remarkable  examples  of  a  suspension  of  hostili- 
ties which,  though  in  terms  temporary,  was  in  effect  permanent,  was 
the  armistice  conchided  between  Spain  and  the  allied  republics  on  the 
west  coast  of  South  America,  at  Washington,  in  1871.  By  this 
armistice  the  contracting  parties  were  forbidden  to  renew  hostili- 
ties against  each  other,  exc<>pt  on  three  years'  notice  given  through 
the  Government  of  the  United  States  of  an  intention  to  do  so,  and  it 
was  further  stipulated  that  during  the  continuance  of  the  armistice 
all  restrictions  on  neutral  commerce  which  were  incident  to  a  state 
of  war  should  cease. 

See  supra,  H  10(57. 

By  the  protocol  In^tween  the  United  States  and  Spain  signed  at 
Washington  August  12,  1808,  provision  was  made  for  the  immediate 
suspension  of  hostilities  as  a  preliminary  to  the  conclusion  of  peace. 
The  blockades  wen»  immediately  raised,  and  on  August  17,  1898,  the 
Department  of  State,  in  response  to  incjuiries  made  on  l)ehalf  of  the 
Spanish  Government,  declared  (I)  that  no  obstacle  would  be  inter- 
posed to  the  reestablishment  of  tlie  postal  stTvice  by  Spanish  steam- 
ers between  Spain  on  the  one  side  and  Cuba,  Porto  Rico,  and  the 
Philippines  on  the  other:  (2)  that  no  objection  would  be  made 
to  the  importation  of  supplies  in  Spanish  bottoms  to  Cuba  and  the 
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Philippines,  but  that  it  had  been  decided  to  reserve  the  importation  of 
supplies  from  the  United  States  to  Porto  Rico  to  American  vessels; 
and  (3)  that  a  Spanish  steamer,  chartered  by  French  merchants  and 
then  lying  at  Havre,  would  be  permitted  to  proceed  to  Philadelphia 
and  to  take  mineral  oil  for  industrial  purposes,  provided  it  was  not  to 
be  transported  to  Porto  Rico.  These  answers,  it  was  added,  were  given 
with  the  understanding  that  American  vessels  would  not  for  the  time 
lieing  be  excluded  from  Spanish  ports,  as  well  as  upon  the  under- 
standing that,  if  hostilities  should  at  any  time  be  renewed,  American 
vessels  that  might  happen  to  be  in  Spanish  ports  would  be  allowed 
thirty  days  in  which  to  load  and  depart  with  noncontraband  cargo, 
and  that  any  American  vessel  which,  prior  to  the  renewal  of  hostili- 
ties, should  have  sailed  for  a  Spanish  port  would  be  permitted  to 
enter  such  port  and  discharge  her  cargo,  and  afterwards  forthwith 
to  depart  without  molestation,  and,  if  met  at  sea  by  a  Spanish  ship,  to 
continue  her  voyage  to  any  port  not  blockaded.  These  conditions 
were  accepted  by  the  Spanish  Government,  and  commercial  inter- 
course  was  accordingly  restored. 

Mr.  Moore,  Act  Sec.  of  State,  to  M.  Cambon.  French  ambass.,  Aug.  17, 
1888,  For.  Rel.  1808,  802 ;  M.  Cambon  to  Mr.  Moore,  Sept  6,  1808,  id. 
811. 

^  Immediately  upon  tlie  conclusion  of  the  protocol  I  issued  a  proc- 
lamation of  August  12th  suspending  hostilities  on  the  part  of  the 
United  States.  The  necessary  orders  to  that  end  were  at  once  given 
by  telegraph.  The  blockade  of  the  ports  of  Cuba  and  San  Juan  do 
Porto  Rico  was  in  like  manner  raised.  On  the  18th  of  August  the 
muster  out  of  100,000  volunteers,  or  as  near  that  number  as  was  found 
to  be  practicable,  was  ordered.'' 

President  MoKinley,  annual  niesaage,  I>ei\  5,  181)8,  For.  Uel.  IS&S,  ijcv. 

After  the  conclusion  of  the  protocol  of  Aug.  12,  1898,  the  United 
States,  answering  an  inquiry  made  l>y  the  French  ambassador  in 
behalf  of  the  captain-general  of  Cuba,  stated  that  it  did  not,  under 
the  existing  circumstances,  object  to  officers  of  the  Spanish  army 
returning  singly  to  Spain  by  way  of  the  United  States. 

For.  Hel.  ISnS,  808,  800. 

Xolwithstanding  the  signing  of  the  protocol  and  the  suspension 
of  hostilities,  a  state  of  war  still  exists  l)etween  this  country  and 
Spain*  as  peace  can  only  be  dei*lared  pursuant  to  the  negotiations 
between  the  authorized  peace  commissioners. 

In  the  distribution  of  supplies  to  tlie  destitute  inhabitants  of  Cuba, 
the  commanding  officers  may  use  either  the  officers  of  the  Army  or 
such  other  volunteer  agencies  as  may  be  available  for  the  purpose. 
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The  field  of  their  operations  is  not  necessarily  restricted  to  the 
territory  over  which  they  exercise  actual  control. 

Griggs,  At  Gen.,  Aug.  24.  1898,  22  Op.  190. 

Aug.  29, 1898,  the  French  embassy  at  Washington,  acting  on  behalf 
of  the  Spanish  Government,  represented  that,  according  to  advices 
received  at  Madrid,  the  insurrection  was  spreading  and  becoming 
more  active  in  the  Philippines,  and  stated  that  the  Spanish  Goveni- 
ment  thought  that  the  situation  might  be  remedied  either  by  placing 
at  the  disposal  of  Spain  for  use  against  the  insurgents  the  Spanish 
troops  whom  the  capitulation  at  Manila  had  reduced  to  inaction,  or, 
if  the  United  States  objected  to  that  measure,  by  the  dispatch  of 
troops  directly  from  the  Peninsula  to  the  archipelago. 

The  United  States,  in  view  of  the  fact  that  Manila  was,  some  time 
before  its  surrender,  l>esieged  i>y  the  insurgents  by  land  while  it  was 
blockaded  by  the  forces  of  the  United  States  by  sea,  declined  to  ooa- 
sider  the  first  alternative,  and,  as  to  the  second,  said :   "  It  will  be 
a  matter  for  regret  if  it  should  be  adopted  on  the  strength  of  rumors^ 
some  of  which  have  been  shown  to  be  groundless,  while  others  y®^ 
are  unconfirmed.    The  Government  of  the  United  States  will,  through 
its  military  and  naval  commanders  in  the  Philippines,  exert  its  infl**^' 
ence  for  the  purpose  of  re.straining  insurgent  hostilities  pending  tl^' 
suspension  of  hostilities  between  the  United  States  and  Spain.     ^ 
would  be  unfortunate  if  any  act  should  be  done  by  either  Govemme"^ 
which  might,  in  certain  aspects,  be  inconsistent  with  the  suspensi^^ 
of  hostilities  Ix^tween  the  two  nations,  and  which  might  necessitaa-  " 
the  adoption  of  corresponding  measures  of  precaution  by  the  oth.  ^ 
Government.'' 

Mr.  Mooro,  Act.  Sec.  of  State,  to  Mr.  TliK^baut,  French  charge,  Sept 
18l>8.  For.  Kel.  1898,  810,  811. 


"Almost  on  the  day  following  that  on  which  the  Royal  Govei 
ment  received  communication  of  this  reply,  various  organs  of  t::  ' 
European  j)ress  announced  that  the  American  armored  vessels  Ore^^ 
and  I(>\ra  were  to  be  sent  to  Manila.  The  Government  of  Her  Ml** 
estv  refuses  to  In^lieve  that  the  United  States  Government  has  real^ 
resolved  to  increase  its  land  and  sea  forces  in  the  Philippines,  af*^ 
having  opposed  the  measures  .which  Spain  proposed  to  take  in  orci^ 
to  repress,  as  is  its  right  and  its  duty,  the  progress  of  the  insurge^^ 
in  its  p()ss(»ssions.  If,  according  to  the  aforesaid  reply  of  the  hon^^ 
able  Mr.  Moore,  a  shipment  of  Spanish  troops  to  General  Rios,  wh^ 
is  attacked  by  superior  forces,  appears  to  the  Federal  Government  t^ 
be  inconsistent  with  the  suspension  of  hostilities,  is  not  the  case  th^ 
same  with  the  shipment  of  reinforcements  to  Admiral  Dewey,  whoi^ 
threatened  by  no  enemy  ?     In  expressing  the  hope  that  eadi  of  ^ 
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wo  (iovemments  would  abstain  from  any  act  that  might  ^  neoessi- 
ate  the  adoption  of  corresponding  measures  of  precaution  by  the 
>ther  Government,'  did  not  your  honorable  predecessor  assume,  in  a 
nanncr,  for  the  United  States  the  engagement  not  to  modify  the 
tatus  quo  in  any  way?  Under  these  circumstances,  Her  Majesty's 
lovemment  deems  it  to  be  its  duty  to  cause  a  statement  to  be  rectified 
vhich  it  can  not  but  consider  as  being  without  foundation.'' 

OtMerratioos  of  the  Spanish  minister  of  state,  communicated  to  the  Depart- 
ment of  State,  Washington,  by  M.  Thi^baut,  •  French  charge,  Oct  4, 
1806,  For.  Rel.  1898,  815,  817. 

"  The  American  men-of-war  to  which  your  note  referred  as  having 
been  ordered  to  Manila  are  actually  under  orders  to  visit  the  coast  of 
Brazil  and  afterwards  to  proceed  to  the  Hawaiian  Islands." 

Mr.  Haj,  Sec.  of  State,  to  M.  ThK^iaut,  French  charge,  Oct  29,  1898,  For. 
Rel.  1898,  817. 

3Iany  neutral  powers  treated  the  armistice  between  the  United 
States  and  Spain,  concluded  at  Washington,  August  12,  1898,  as  a 
practical  end  of  the  war,  and  pennitted  American  public  ships  freely 
^  enter  their  ports  for  the  purpose  of  docking  and  taking  in  supplies. 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Newel,  min.  to  the  Netherlands,  No.  195, 

Feb.  8,  1899,  MS.  Inst  Netherlands,  XVI.  401. 
See,  however,  Mr.  Bu<*k.  min.  to  Ja[)an,  to  Mr.  Day,  Sec.  of  State,  No.  190, 

Sept  6,  18&8,  MS.  Desp.  from  Japan. 

XIII.  KM)  OF  WAR, 

§  iKv:^. 

Notwithstanding  that  treaties  only  become  definitely  binding  on 

the  slates  Iwtween  which  thov  are  made  on  being 
ptaot.  (.g^jj;^^  ^  treaty  of  jx^ace,  whether  it  be  in  the  form 
^  definitive  treaty  or  of  preliminaries  of  i>eace,  is  so  far  tempo- 
^J^Iy  binding  from  the  date  of  signature,  unless  some  other  date  for 
^^  ^commencement  of  its  optTation  is  fixed  by  the  treaty  itself,  that 
^^ilities  must  immediately  cease.  It  acts  as  an  annistice  if  no  sepa- 
*^  annistice  is  conchide<l.-' 

Ilall.  Int  I^w.  4th  ed..  TtHl ;  r»tli  otl..  .V»0. 

Arts  of  war  done  subsecjuently  to  tlie  c<mchisi(m  of  |>eare,  or  to 

.^  time  fixed  for  the  termination  of  hostilities,  although  <lone  in 

*K*H>rance  of  the  existence  of  {>ea<'e,  an»  ne<t»ssjirily  null.     They  l>eing 

^*  th«»  effect.s  which  they  have  actiuilly  produc^ed  must  Ih»  so  far  as 

I'^ble  undone,  and   (*oni|H'nsiiti(>ii    uiust   Ih»   given    for   the   harm 

^ered  Uirougfa  such  etfectis  as  can  not  be  undone.    Thus,  territory 


^   "V^ 
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which  has  been  occupied  must  be  given  up;  ships  which  have  been 
captured  must  be  restored;  damage  from  bombardment  or  from 
loss  of  time  or  market,  &c.,  ought  to  be  compensated  for;  and  it  has 
been  held  in  the  English  courts,  with  the  general  approbation  of 
subsequent  writers,  that  compensation  may  be  recovered  by  an 
injured  party  from  the  officer  through  whose  operations  injury  has 
been  suffered,  and  that  it  is  for  the  government  of  the  latter  to  hold 
him  harmless.  It  is  obvious,  on  the  other  hand,  that  acts  of  hostility 
done  in  ignorance  of  peace  entail  no  criminal  responsibility." 

HaU,  4th  ed.,  585;  5th  ed.,  50i,  citing  Halleck,  II.  262-4;  PhUUmore,  TIL 
§  dxviil ;  Bluntschli,  §  709 ;  Calvo,  $  2964 ;  The  Mentor,  1  C.  Rob.  183. 

"  Following  the  exchange  of  ratifications  of  the  treaty  of  peace 
the  two  governments  accredited  ministers  to  each  other,  Spain  send- 
ing to  Washington  the  Duke  of  Arcos,  an  eminent  diplomatist,  pre- 
viously stationed  in  Mexico,  while  the  United  States  transferred  to 
Madrid  Hon.  Bellamy  Storer,  its  minister  at  Brussels.    This  was 
followed  by  the  respective  appointment  of  consuls,  thereby  fully 
resuming  the  relations  interrupted  by  the  war.     In  addition  to  its 
consular  representation  in  the  United  States,  the  Spanish  Govern- 
ment has  appointed  consuls  for  Cuba,  who  have  been  provisionally 
recognized  during  the  military  administration  of  the  affairs  of  th^rt 
island. 

"Judicial  intercourse  between  the  courts  of  Cuba  and  Porto  Ri 
and  of  Spain  has  been  established,  as  provided  by  the  treaty 
peace.    The  Cuban  political  prisoners  in  Spanish  penal  stations  ha 
been  and  ai-e  being  released  and  returned  to  their  homes,  in  acco] 
ance  with  Article  VI.  of  the  treaty." 

President  McKlnley,  annual  message,  Deo.  5,  1899,  For.  Rel.  1889,  xxx. 
The  Duke  of  Arcos  was  presented  to  the  President  June  3.  1899.    (F 

Rel.  1809.  680-082.) 
Mr.  Storer  was  received  by  the  Queen  Regent  of  Spain  June  16,  1 

(Id.  679-680.) 

"  It  is  certain  that  a  condition  of  war  can  be  raised  without  ^^ 

authoritative  declaration  of  war,  and,  on  the  ott»^^ 
End  de  facto,  or  by  j^j^,^^]^  ^j^^  situation  of  peace  may  be  restored  by  t.t^^ 

proc  ama  on.      j^^^^  suspension   of  hostilities  without  a  treaty    ^^ 
peace  l)eing  made.    History  is  full  of  such  occurrences.    What  peri<^ 
of  suspension  of  war  is  necessary  to  justify  the  presumption  of  tb^ 
i-estoration  of  peace  has  never  yet  been  settled,  and  must  in  every  c*^^ 
l)e  determined  with  reference  to  collateral  facts  and  circumstances. 

''  The  pr(K*ecdings  of  Spain  and  (^hili  which  have  been  referred  tOf 
although  conclusive,  require  an  explanation  on  the  part  of  either  ot 
those  powers  which  shall  insist  that  the  condition  of  war  still  eio^     i 
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Peru,  equally  with  Spain,  has  as  absohite  a  ri^ht  to  decline  the  good 
offices  or  mediation  of  the  United  States  for  i>eace  as  either  has  to 
accept  the  same.    The  refusal  of  either  would  l)e  inconclusive  as  an 
evidence  of  determination  to  resume  or  continue  the  war.     It  is  the 
interest  of  the  United  States,  and  of  all  nations,  that  the  return 
of  |)eace,  however  it  may  be  brought  about,  shall  be  accepted  when- 
ever it  lias  become  clearly  established.     Wlienever  the  United  States 
shall  find  itself  obliged  to  decide  the  question  whether  the  war  still 
exists  between  Spain  and  Peru,  or  whether  that  war  has  come  to  an 
end,  it  will  make  that  decision  only  after  having  carefully  examined 
all  the  pertinent  facts  which  shall  be  within  its  reach,  and  after  hav- 
ing given  due  consideration  to  such  representations  as  shall  have 
been  made  by  the  several  parties  interested." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Gofii.  SpaniHh  mlii.,  July  22,  1K(M,  Dip. 
(3or.  1808.  II.  32.  34. 

"  I  have  yet  to  learn  that  a  war  in  which  the  belligerents,  as  was 

the  case  with  the  late  civil  war,  are  i)ersistcnt  and  determined,  can 

^  Slid  to  have  closed  until  peace  is  conclusively  establi.shed,  either 

hy  treaty  when  the  war  is  foreign,  or  when  civil  by  proclamation  of 

the  termination  of  hostilities  on  one  side  and  the  acceptance  of  such 

P^'odamation  on  the  other.    The  surrender  of  the  main  armies  of  one 

^'  the  belligerents  does  not  of  itself  work  such  termination;  nor 

^ioes  such  surrender,  under  the  law  of  nations,  of  itself  end  the  con- 

flueror's  right  to  seize  and  sequestrate  whatever  proj^erty  he  may 

"'id  which  his  antagonist  could  use  for  a  renewal  of  hostilities.    The 

seizing  of  such  property,  and  eminently  so  when,*as  in  the  present 

*****  it  is  notoriou.sly  i)art  of  the  war  capital  of  the  defeated  govern- 

"^'^t,  is  an  act  not  merely  of  policy  and  right,  but  of  mercy,  in  pro- 

Ppition  to  the  extent  to  which  the  party  overthrown  is  comix>sed  of 

■"Kh-spirited  men  who  are  ready  to  submit  only  when  their  military 

''^^Urces  are  wholly  exhausted,  and  not  until  then.     This,  in  the 

suiunier  of  1865,  was  the  condition  of  things  in  the  Southern  and 

^Uthwestem  States  of  this  nation.     The  period  was  one  in  which 

^^  niaintenance  of  military  rule  and  the  taking  into  the  possession 

^he  United  States  of  all  the  pro[)erty  capable  of  use  as  military 

^^''^Urces  of  those  States  was  essential  to  the  [K»rmanent  ivstonition 

order,  |>eace,  and  a  common  nmnicipal  law.    This  was  so  from  the 

^^Ure  of  things^  and  such  was  the  course  of  public  action.     It  is  in 

*^^ixlance  with  this  principle  that  the  Supreme  Court  of  the  United 

^tes  has  formally  decided  that  the  late  civil  war  tenninated  in  the 

^      P^tticular  sections  of  the  United  States  at  the  i)eriod  designated  in 

[      "^  proclamations  of  the  President  of  the  United  States.     ( Brown 

i      ^- Uialts,  15  Wall.  177;   Adger  v.  Alston,  ibid.  555;    Batesville  In- 

^tutc  r.  Kauffman,  18  Wall.  151.)    And  by  the  President  s  procla- 
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Illation  of  April  2,  18(M5,  '  the  insurrection  which  heretofore  existed 
in  the  States  of  Georgia,  South  Carolina,  Virginia,  North  Carolina, 
Tennessee,  Alabama,  Louisiana,  Arkansas,  Mississippi,  and  Florida 
is  at  an  end,  and  is  henceforth  to  be  so  regarded.'  Up  to  and  before 
that  date  the  insurrection  in  those  States  was  held  to  exist.  After 
that  date  it  was  held  to  be  at  an  end." 

Mr.  Bayard.  Sec.  of  Sta^;e,  to  Mr.  Muruaga,  Span,  min.,  Deo.  3.  1886,  For. 

Rel.  1887,  1015,  1019.    As  to  termination  of  Indian  wars,  «ee  Hr. 

Evarts,  Sec.  of  State,  to  Sir  E.  Thornton,  May  27,  1879,  For.  Rel 

1879,  49G. 
See,  also,  Tlie  Protector,  12  Wall.  700. 

XIV.  CODIFICATIONS  OF  THE  LAW8  OF   WAR. 

§1164. 

Various  attempts  have  been  made  to  codify  the  laws  of  war.  Of 
these,  one  of  the  most  celebrated  is  that  known  as  General  Orders, 
No.  100,  April  24,  1863,  being  instructions  for  the  government  ^^ 
armies  of  the  United  States  in  the  field.  This  code  was  drafted  IV 
Dr.  Francis  Lieber,  and  was  revised  by  a  board  of  army  officers. 

The  work  of  the  Brussels  Conference  of  1874,  although  the  ccKi® 
framed  by  it  was  not  ratified  by  the  powers,  has  had  a  lasting  effeot 

The  early  literature  of  the  laws  of  war  is  reviewed  in  Holland's  Stndl** 
in  International  Law,  ehai)ter  ii. 

As  to  war,  generally,  st'e  Fiore,  Droit  Int  Public,  I.  1-145;  Pillet,  I-*** 
Lois  Actuelles  de  la  (Juerre;  Uivler,  Princiiies  du  Droit  des  Gens- 

Of  writers  on  the  philosophy  of  war,  a  large  proportion  are  Germati*» 
who  are  divided  into  two  schools,  the  military'  and  the  juridicaL  Tl*^ 
military  writers  are  rei)resented  by  Gen.  J.  von  Hortniann,  3if  lH' 
tiirisclie  Notliwendigkeit  und  Humanitat.  I.  878;  and.  in  briefer  totra* 
in  Rodenberg's  Deutsclier  Kundsohau,  XIII.  1877,  s.  Ill  et  seq.,  450 
et  seci. ;  XIV.  1878.  s.  71  et  se<i.  See,  also.  Gen.  Carl,  von  Clauseirlt*' 
Voni  Kriege. 

Tlie  names  of  other  military  writers  and  their  works  are  given  in  HoltJBCfi- 
dorCf's  Handbuch  des  Volkerreohts,  IV.  191. 

Bluntschli's  Code,  and  Lueder's  Treatise  in  Iloltzendorff's  Handboch  ^^ 
the  most  imi)ortaut  writings  of  the  juridical  school. 

In  English,  the  laws  of  war  are  ably  discussed  by  Halleck,  Hall,  Iloll*''^ 
and  Westlakc. 

We  may  mention,  in  French,  the  essays  of  Prof.  Henri  Broober,  of  UO- 
sanne,  in  the  Uevue  de  Droit  Int.  IV.  1,  381 ;  V.  321,  5G6. 

The  Government  of  the  United  States  explained  the  fact  that  it 
was  not  represented  at  the  Brussels  Conference  of  1874  on  the  ground 
(1)  that  it  was  its  established  policy  to  refrain  from  participating 
'*  in  international  congresses  for  the  discussion  and  determination  of 
either  dynastic  questions  or  of  abstract  questions  of  general  poliq^r 
and  that  "  the  proposed  convention  was  looked  upon  as  one  of  Euro- 
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I  states,  to  be  held  in  conformity  with  a  custom  not  unusual  with 
u  but  not  in  accordance  with  the  habits  or  policy  of  this  Govern- 
t ;  ^  and  (2)  that,  even  had  it  been  consistent  with  the  policy  of 
United  States  to  take  part  in  the  congress,  the  official  invitation 
received  too  late  to  permit  the  sending  of  a  representative  and 
preparation  of  suitable  instructions. 

Mr.  Fish,  Sec.  of  State,  to  the  diplomatic  officers  of  the  United  States, 
clrtnilar,  July  27,  1874.  MS.  Circulars,  I.  0^56. 

be  programme  of  the  Hague  Ck>nference,  as  embodied  in  the 
>ian  circular  of  Dec.  30,  1808,  contained  the  following  article: 
r.  Revision  of  the  declaration  concerning  the  laws  and  customs 
ar  elalK)rated  in  1874  bv  the  conference  of  Brussels,  and  not  vet 
Seil." 

be  American  delegates  to  The  Hague  were  instructed  to  give  their 
lest  support  to  '*  any  practicable  propositions "  based  on  this 
cle. 

convention  on  the  subject  was  adopted  by  the  conference.  The 
erican  delegates,  although  they  approved  the  convention,  thought 
est  to  withhold  their  signatures  and  to  refer  it  to  their  Govern- 
it,  with  the  recommendation  that  it  be  submitted  to  the  propter 
lorities  for  special  examination  and  signed,  unless  such  exam- 
ion  should  disclose  imperfections  not  apparent  to  the  American 
mission.  It  was  afterwards  signed  by  the  United  States,  ratified, 
put  into  operation. 

See  For.  Kel.  ISIW.  .'ill.  512.  Sia 

Tic  convention  respecting  the  laws  and  customs  of  war  on  land 
led  at  TTie  Hague  July  29,  1899,  by  the  plenipotentiaries  in  the 
w  confefenw  n»fers  in  its  preamble  to  the  Brnss(>ls  conference  of 
4.  It  is  in  reality  like  all  other  international  arrangi»ments  on 
same  subjt»ct  since  that  time,  but  a  revision  of  the  projcH*t  adopted 
the  Krussels  confert»nct\  a  IkkIv  whost*  (lis<*ussions  an<l  conclusions 
^  markfHl  by  high  intelligi»nee  and  great  practical  wisdom.  The 
pie  convention  do«»s  not  purport  to  [)rovi(le  for  all  cas<»s  and  to 
t*r«ll  questions  that  arise  in  the  ccmduet  of  war.  In  this  relation, 
>ver,  it  dei-lart^s  that  it  is  not  the  intention  of  the  contracting  par- 
that  the  cast»s  iu)t  provided  f(»r  shall  "  1k»  left  to  the  ai'bitrarv 
L^nent  of  the  military  c^onimanders,"  but  that  •*  mitil  a  nion»  com- 
ecode  of  the  laws  of  war  is  issued,"  the  "  populations  and  lM»llig(»r- 
.**  in  the  cases  not  included  in  the  convention.  "  remain  under  the 
rtiion  and  empire  of  the  principles  of  international  law,  as  they 
It  fnmi  the  usages  estal)lislHHl  lH»tw«»en  «*ivilized  nations,  from  the 
I  of  humanity,  and  the  requirements  of  the  public  conscience." 
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For  the  proceedings  of  the  Brussels  Ck>nfereiioe  and  correspondenoe  rete.'ft:- 
ing  thereto,  see  British  Pari.  Papers,  Miscellaneous,  No.  1  (1874),  TiTo 
2  (1874),  No.  1  (1875),  No.  2  (1875),  No.  3  (1875). 

"Article  I.  The  High  Ck>ntracting  Parties  shall  issue  instructions  to  tli&^&r 
armed  land  forces,  which  shall  be  in  conformity  with  the  '  Regolatioc^ 
respecting  the  Laws  and  Customs  of  War  on  I^and '  annexed  to  tKs^ 
present  (Convention. 

"Article  II.  The  provisions  contained  in  the  Regulations  mentioned  *-d 
Article  I  are  only  binding  on  the  Contracting  Powers,  in  case  of  wi 
between  two  or  more  of  them. 

"These  provisions  shall  cease  to  be  binding  from  the  time  when,  in 
war  between  Contracting  Powers,  a  non-Contracting  Power  joins 
of  the  belligerents." 

"Articij:  IV.  Non-Signatory  Powers  are  allowed  to  adhere  to  the  prett-'^t 
Convention. 

"  For  this  puriwae  they  must  malce  their  adhesion  known  to  the  Contradict- 
ing Powers  by  means  of  a  written  notification,   addressed  to 
Netherlands  Government,  and  by  it  communicated  to  all  the 
(Contracting  Powers. 

"Article  V.  In  the  event  of  one  of  the  High  Contracting  Parties  denouK*** 
ing  the  present  Convention,  such  denunciation  would  not  take  eff^?** 
until  a  year  after  the  written  notification  made  to  the  Netherlarm^* 
Government,  and  by  it  at  once  communicated  to  all  the  other  Co^' 
tracting  Powers. 

"This  denunciation  shall  aflfect  only  the  notifying  Power."  (Convention 
respecting  the  Laws  and  (^ustoms  of  War  on  Land,  The  Hague,  J'aJiT 
29,  1899,  32  Stat.  XL  1808-1809.) 

XV.  IXDrA\  WARS. 

§   1165. 

Tho  question  whether  an  Indian  tribe,  some  of  whose  members 
have  committed  depredations  upcm  the  property  of  persons  subje<^f 
to  the  authority  of  the  United  States,  was  ''in  amity''  with  the 
United  States,  within  the  me^ining  of  the  act  of  March  3,  1801  ('^ 
Stat.  851),  so  as  to  entitle  the  claimants  to  a  judgment  against  th« 
United  States  and  the  tribe  for  the  value  of  the  property,  is  a  ques- 
tion of  fact,  depending  upon  whether  the  trilK*  was  in  the  relation 
of  actual  peace  with  the  United  States,  and  not  upon  whether  there 
was  a  subsisting  treaty  between  it  and  the  United  States  which  hid 
never  bei^n  formally  abrogated  by  a  declaration  of  war  by  either 
party. 

.Marks  r.  rnito<l  States.  KH  V.  S.  297. 

The  existence  of  hostilities  and  military  operations  constitutes  an 
Indian  war,  without  formal  declaration  by  Congress  or  prcKlamatioii 
bv  the  President. 

Marks  r.  I'nittHl  States,  28  Ct.  CI.  147. 
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iliere  a  party  of  bad  white  men  or  bad  Indians  engage  in  rapine 
iiurder,  and  the  rest  of  the  community  or  tribe  do  not  take  up 
IS,  it  is  crime,  not  war;  but  where  every  man  on  the  one  side  is 
ly  to  kill  any  man  on  the  other,  and  military  o})erations  take  the 
ye  of  peaceful  intercourse,  amity  ceases  to  exist,  and  the  purpose 
he  statute  allowing  indemnity  is  at  an  end. 

DublM  V.  United  States,  33  Ct.  CI.  308. 

'he  treaty  of  the  Creek  Nation  with  the  rebel  government  abrogated 
treaty  with  the  United  States,  and  the  provisions  in  the  treaty  of 
(>.  wherein  the  United  States  reaffirmed  and  reassumed  all  obliga- 
IS  existing  under  the  earlier  treaty,  can  not  be  held  to  cover  the 
iod  during  which  the  Creeks  were  in  rebellion. 

('onnor  r.  Cnited  States,  19  Ct.  CI.  «75. 

L  public  war,  within  the  Constitution  and  the  rules  and  articles  of 
',  has  existed  with  the  Seminoles  since  the  day  Congress  recognized 
ir  hostilities  and  appropriated  money  to  suppress  them. 

BuUer,  At  Gen.,  1838,  3  Op.  307. 
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I.  COAST  WARFARE, 
1.  The  Ami>:ri('an  UK>oLrTiON. 

§  11(56. 

rinp  tho  year  1770  John  Paul  Jones,  in  command  of  tlie  sloop- 
r  Prorulenren  14  guns  and  107  men,  on  a  criiist*  nin^in^  from 
<*riiiudas  to  Nova  Scotia,  made  several  incursions  ashore  for  the 
N»  of  seizing  British  stores,  releasing  American  prisoners,  and 
>ying  British  shipping." 

0  <les<'ents  were  made  bv  Jones  on  the  British  isles,  at  White- 

1  an*!  St.  Mary's  Island.  The  purpose  of  the  des<HMit  at  White- 
1  was  the  destruction  of  the  shipping:  of  that  at  St.  Mary's 
L  the  j^'izun*  of  the  Earl  of  Selkirk  as  a  hostage  for  the  U'tter 
!M»iit  of  American  prisoners  then  in  England.     The  Earl  was 

home  at  the  time.  Plate,  taken  from  his  castle  hv  some  of  the 
ig  party,  was  afterwards  restored  hy  Jon<*s  at  his  own  cxjM'nM*. 
•Iiaven  was  defended  hv  two  small  forts.  As  to  the  ca^'  of  the 
)f  Selkirk,  Mr.  Buell,  Jones's  biographer,  expresst»s  the  opinion 
a  project  to  .seize  the  pt^rson  of  a  noncombatant  noblenum  with 
r  of  holding  him  as  a  hostagt*  or  of  cix»rcing  him  to  use*  his 

»11.  Paul  JooM,  Founder  of  the  American  Navy.  I.  S2:  Captain  Mahan. 
r*s  lUcAslne.  July.  1808,  XXIV.  22. 

R  Doc  Sai— vol  7^ ^28 
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influence  with  his  government  for  tlie  better  treatment  of  prisoners 
of  war,  fairly  captured,  can  hardly  be  brought  within  the  most  lib- 
eral definition  of  civilized  warfare,''  and  that  ''  the  fact  that  it  had 
many  examples  in  the  conduct  of  British  landing  parties  on  our  own 
coast  is  no  justification,"  as  "  two  >vrongs  do  not  make  one  right"* 

2.  War  of  1812. 

§  1167. 

The  later  stages  of  the  war  of  1812  were  marked  by  incursions 
of  the  British  naval  forces  at  various  points  on  the  coast  of  the  Chesa- 
peake Bay,  in  retaliation  for  acts  of  the  United  States  troops  in 
Canada,*    The  threat  of  Admiral  Cochrane  to  enter  upon  such  b 
course  was  the  subject  of  a  correspondence  between  him  and  Mr. 
Monroe,  then  Secretary  of  State,  in  August  and  September,  1814-* 
But  in  April  and  May,  1813,  several  towns  along  the  Chesapeake 
were  devastated  by  the  forces  under  Rear- Admiral  Cockburn,  when 
the  plea  of  retaliation  was  not  alleged.*'     It  appeared  that  Cockbum's 
orders  were  to  destroy  everything  that  could  serve  a  warlike  purpos* 
and  to  interrupt,  as  far  as  possible,  communication  along  the  shore-' 
On  April  28  he  reached  Frenchtown,  a  village  of  a  dozen  buildings 
where  he  drove  awav  the  few  Americans  who  made  a  show  of  resist 
ance  and  burned  a  (piantity  of  property,  "consisting  of  much  flour 
a  large  quantity  of  army  clothing,  of  saddles,  bridles,  and  otlid 
equipments  for  cavalry,  etc.,  together  with  various  articles  of  mer- 
chandise," l)esides  five  vessels  lying  near  the  place/ 

The  first  destruction  of  the  town  itself  t(K)k  place  at  Havre  de 
Grace,  a  place  of  some  sixty  houses.    The  immediate  object  of  the  at- 
tack was  the  destruction  of  a  batterv  latelv  erected  there.    The  British 
forces  '*  met  with  cmly  resistance  enough  to  offer  an  excuse  for  pi'" 
lage/'^'     The  battery  was  soon  silenced,  and  the  boat's  crew,  having 
landed,  drove  the  militia  to  the  further  extremity  of  the  town,  where? 
according  to  Cockburn 's  report,  ''  no  longer  feeling  themselves  eqn»* 
to  an  open  and  nianly  resistance,  they  connnenced  a  teasing  and  irri- 
tating fire  from  behind  the  housi^s,  walls,  trees,  etc.,  from  which,  * 

«  Biiell,  I.   1(X)-114.     Landings  at  different  iwinta  ou  the  British  coast  wfl* 
jilanned  for  tlie  oxpe<litlon  in  tlie  Bou  Homme  Richard  in  1779,  but  in  defereiK*     . 
to  French  wislies  tlieso  were  abandoned  and  a  cruise  against  oomnieroe  Id  tli^ 
oiKMi  sea  made  instead,     ((^aptain  Mahan,  Scrilmer's  Mag..  XXIV.  34.) 

6  Adams's  History  of  tlie  United  States,  VIII.  124-128. 

<-■  Am.  State  Papers,  For.  Rel..  111.  693-f594. 

''  ReiK>rt  «»f  Kear-Admlral  Cookbiu'n  to  Admiral  Wnrreu,  Jameses  History  of 
the  War  In  America,  U.  404-ill. 

<:  Adams,  Vll.  2«M'»,  citing  London  Gazette.  .Inly  tJ,  1813. 

/  Adams.  VII.  200-267,  citing  the  London  Gazette. 

(^  Adams.  VII.  2G7. 
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orry  to  say,  my  gallant  first  lieutenant  received  a  shot  through 
land  whilst  leading  the  pursuing  party ;  he,  however,  continued 
»d  the  advance,  with  which  he  soon  succeeded  in  dislodging 
whole  of  the  enemy  from  their  lurking  places  and  driving 
for  shelter  to  the  neighboring  woods.     .     .     .     After  setting 

0  some  of  the  houses,  to  cause  the  proprietors  (who  had  deserted 
and  formed  part  of  the  militia  who  had  fled  to  the  woods)  to 

rstand  and  feel  what  they  were  liable  to  bring  upon  them- 
s  by  building  batteries  and  acting  towards  us  with  so  much 
ss  rancor,  I  embarked."'*  According  to  an  American  account 
le  affair  the  militia,  on  the  killing  of  a  man  by  a  rocket,  fled 
pitately,  and  the  marines  then  pr(X!eede<l  to  plunder  and  burn 
kouses,  of  which  about  forty  were  destroyed.  This  account  gives 
mpression  that  there  was  little,  if  any,  firing  froni  the  houses.'' 
ibsHjuently  the  villages  of  (leorgetown  and  Fredericktown  were 
poyed.  In  his  rejwrt  concerning  them  Admiral  Cockburn  makes 
iiention  of  irregular  firing.     He  says: 

1  sent  forward  the  two  Americans  in  their  Ixmt  to  warn  their 
itrynien  against  acting  in  the  same  rash  manner  the  |)eople  of 
re  de  Grace  had  done,  assuring  them,  if  they  did,  that  their 
IS  would  inevitably  meet  with  a  similar  fate;  but,  on  the  con- 
y,  if  they  did  not  attempt  resistance,  no  injury  should  l)e  done  to 
1  or  their  towns:  that  vessels  and  public  pro|)erty  only  would  be 
h1:  that  the  strictest  discipline  would  Ik?  maintained;  and  that, 
tever  provisions  or  other  proiKTty  of  individuals  I  might  nMjuire 
the  use  of  the  squadron,  should  l)e  instantly  paid  for  in  its  fullest 
'<?....!  am  sorry  to  say,  I  s<H)n  found  the  more  unwise 
^lative  was  adopted;  for  on  our  reaching  within  alnnit  a  mile  of 
town,  l)etwei»n  two  projecting  elevated  points  of  the  river,  a 
t  heaw  fire  of  musketrv  was  oihmhmI  on  us  from  alK)ut  400  men. 
lied  and  entrenched  on  the  two  opposite  banks,  aided  by  one  long 
•  The  launches  and  rcK4.et  l)oa(s  smartly  returned  this  fire  with 
1  effect,  and  with  the  other  boats  and  marines,  I  pushed  ashore 
^iately  above  the  enemy's  position,  thereby  ensuring  the  capture 
«etown  or  the  bringing  him  to  a  decided  action.  He  determined, 
fver,  not  to  rij-k  the  latter,  for  the  moment  he  dis<H*rne<l  we  had 
'^  the  shore,  and  that  the  nuirines  ha<l  fixed  their  bavonets,  he 

with  his  whole  force  to  the  wckxIs,  and  was  neither  mhmi  nor 
■'I  of  afterwards,  although  si»veral  parties  were  sent  out  to  ascer- 
whether  he  had  taken  up  any  new  position,  or  what  had  b<»conu» 
lim.  I  gave  him,  however,  the  mortification  of  si»iMng,  from 
■ever  he  had  hid  hims(»lf,  that  I  was  keej)ing  my  word  with 
'i'i  to  the  towns,  whi<*h  (excepting  the  houses  of  thoM'  who  had 

•  Jajues,  II.  40tt.  &  North  Am.  Rev..  V.  (July.  1S17»  ir»7. 
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continued  peaceably  in  them,  and  had  taken  no  part  in  the  attack 
made  upon  us)   were  forthwith  destroyed." 

In  these  affairs  Admiral  Cockburn  seemed  to  have  acted  on  the 
old  idea  that  where  a  useless  defense  is  made,  those  who  resist  are 
not  entitled  to  the  privileges  of  belligerents.  "  Where  he  met  no 
resistance  he  paid  in  part  for  what  private  property  he  took."* 

3.  Bombardment  of  Greytown. 

§  11G8. 

In  March,  1852,  the  Mosquito  authorities,  by  a  proclamation  issued 
by  the  British  consul,  called  on  the  iKK)i)le  of  "Greytown,"  a  name 
which  had  been  given  to  the  town  of  San  Juan  del  Norte,  in  Nica- 
ragua, to  form  a  constitution  and  set  up  a  government.  This  gov- 
ernment came  into  power  on  May  1,  1852,  the  Mosquito  authorities 
surrendering  their  functions  and  retiring  from  office.  A  contro- 
versy soon  broke  out  between  the  new  authorities  and  the  Accessoiy 
Transit  Company,  an  organization  composed  of  citizens  of  the  United 
States  who  held  a  charter  from  Nicaragua,  as  to  the  occupation  by  the 
company  of  a  portion  of  land  on  the  north  side  of  the  harbor  known 
as  Punta  Arenas,  over  which  jurisdiction  was  claimed  by  the  munic- 
ipality. Greytown  was  regarded  by  the  United  States  as  being 
within  the  limits  of  Nicaragua,  It  was  understood  to  claim  inde- 
pendence under  a  charter  from  the  Mosquito  King;  but  the  United 
States  never  recognized  tlu*  Mosquito  King  nor  the  independence 
of  the  town,  though  American  naval  officers  were  instructed  to 
respect  the  police  regulations  of  any  de  facto  authorities  there,  and 
not  to  molest  such  authorities  unless  they  should  attempt  to  distur*^ 
the  rights  of  American  citizens, 

February  8,  185:i,  th<»  city  council  passed  a  resolution  notifyi»-^ 
the  Accessory  Transit  C\)mi)any  to  remove  certain  buildings  withi^ 
five  davs  and  its  entire  establishment  within  thirtv  davs,  and  decl»^' 
ing  that  if  this  was  not  done  sunimarv  measures  would  be  taken,  astt>*^ 
land  was  needed  for  public  ust\s.     The  l)uildings  were  not  removed  ^ 
and  on  February  21  they  w(M'(»  demolished  by  a  party  of  armed  men* 
who,  accompanied  by  the  marshal  of  (Jrevtown,  and  under  the  join^ 
command  of  a  member  of  the  city  council  and  "Major"  Lyons,* 
colored  r<*sid(»nt,  "  acted  in  a  most  outrageous  manner,  not  even  pef' 
mitting  the  clerks  of  the  company  to  save  the  property  in  the  house, 
and  actually  imprisoned  and  fined  one  of  them  for  attempting  to 
rescue  some  valuable  articles  from  destruction."^     AVhen,  a  few  days 

uAdiuns,  Hist,  nf  tlio  Vi\\\(h\  Slates,  VII.  L»r,j) :  North  Am.  Rev.  V.  in",  Joiy. 
1S17. 

''('apt.  lloUiiis  io  tli(*  Scrn'tary  of  the  Navy.  March  '30,  ISTiS,  Br.  ft  For.  Stite 
Fullers,  XLVIl.  1033-HV44. 
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[r.  Baldwin,  the  agent  of  the  company,  went  to  Greytown  to 
the  protection  of  a  British  man-of-war,  he  was  arrested 
i  some  time  in  custody .*» 

li  10,  1858,  Capt.  Hoilins,  of  the  U.  S.  S.  Cj/ane,  arrived  at 
vn.  The  agent  of  the  company  immediately  invoked  his  pro- 
and  he  promptly  advised  the  mayor  of  the  town  that  he  could 
mit  any  depredations  on  the  pro|K»rty  of  the  company.  The 
replied  that  no  "  depredations  "  had  been  or  would  be  made 
le  property  of  the  company,  but  that  he  should  proceed  to 
e  company  according  to  law  unless  illegally  prevented  by  a 
r  force.  It  was  afterwards  learned  that  a  force  from  the 
as  under  arms,  preparing  to  proceed  against  Punta  Arenas 
J  Accessory  Transit  Company,  and  that  the  destruction  of 
ipany's  property  by  fire  was  threatened.  Capt.  Hoilins  then 
i  marine  guard  on  Punta  Arenas,  with  instructions  to  inform 
arshal ''  that  the  property  could  not  l)e  molested.  Wlien  the 
1  landed  he  was  so  advised,  and  he  then  mustered  his  "  posse 
enters  "  and  returned  to  Greytown.  In  consequence  of  many 
and  manifest  excitement  among  the  citizens  of  the  town, 
[ollins  continued  the  guard  at  Punta  Arenas  and  warned  the 

of  Greytown  of  his  intention  to  protect  the  ix»rsons  and 
y  of  citizens  of  the  United  States  against  molestation.  His 
ings  were  approved  by  the  Secretary  of  the  Xavy.'^ 
nse<iuence  of  the  dispute  as  to  jurisdiction  over  Punta  Arenas, 
iculties  between  the  municipality  and  the  Accessory  Transit 
ly  continued.  Early  in  May,  185:^,  some  men,  who  were  then 
previously  been  employed  by  (he  coin[)any,  ran  off  with  some 
proi)erty  in  a  boat  to  Cireytown.  Th(»y  were  pursued  by 
?es  of  the  company,  who,  while  attempting  to  arn»st  the  fugi- 
rere   compelled   by   the   municipal    police   to   desist.     Subse- 

a  clerk  of  the  company  who,  under  orders  of  the  agent, 
to  recover  the  boat  was  forcibly  interrupted  by  the  police, 
s  obliged  to  leave  In^hind  some  of  the  stolen  pro|)erty,  which 
irds  disappeared.     On   the  same  day   a   warrant   was  issued 

arrest,  on  a  charge  of  assault  and  l)attery,  of  one  of  the 
?es  who  had  endeavored  to  si»ize  the  fugitives.  The  agent  of 
tpany,  on  jurisdictional  groumls,  refusi'd  to  allow  the  st»rvice 
rarrant  at  Punta  An»nas, but  the  marshal  returned  and  effected 
pst  with  a  force  of  arnuMl  men.  The  prisoner,  whosi^  name 
»man,  was  taken  to  Gmtown,  where  Mr.  FaU^ns,  the  Unitcnl 
x>mmercial  agent,  procure<l  his  discharge*  under  bond.  The 
y's  agent  was  afterward>  arre>led  at  Greytown  and  held  to 
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bail  on  a  charge  of  having  ohstructod   Sloman's  arrest  at  Punta 
Arenas." 

Disputes  also  existed  as  to  the  payment  of  dues  and  port  charges 
by  the  steamers  of  the  Accessory  Transit  Company.  The  agent  of 
the  company  finally  instructed  the  officers  of  the  steamers  to  pay  no 
more  port  charges  at  (ireytown  and  to  take  no  letters  or  packages  or 
freight  for  its  inhabitants.  This  action  much  exasperated  the  people 
of  the  town. 

On  the  evening  of  May  16,  1854,  a  difficulty  of  more  serious  import 
occurred.    The  population  of  Greytown  then  numbered  about  300 
persons,  consisting  of  a  few  Englishmen,  Frenchmen,  Germans,  and 
men  from  the  United  States,  but  mainly  of  negroes  from  Jamaica 
and  some  natives  of  the  Mosquito  shore.     On  the  day  mentioned  the 
steamer  Routh^  of  the  Accessory  Transit  Company,  arrived  at  Punta 
Arenas  under  the  command  of  Capt.  T.  T.  Smith,  and  took  her  posi- 
tion alongside  the  steamer  Northern  Light  to  deliver  her  passengers. 
About  dusk  a  bungo,  having  on  board  25  or  30  armed  men,  mostly 
Jamaica  negroes,  headed  by  a  mulatto  as  marshal,  came  over  from 
Greytown  and  ran  alongside  the  Routh.    The  marshal,  accompanied 
by  several  armed  men,  then  jumped  on  board  and  announced  their 
purpose  to  arrest  Captain  Smith  under  a  warrant  from  the  mayor  o* 
Greytown  on  a  charge  of  murder,  based  upon  the  shooting  by  Captain 
Smith  of  a  native  boatman. 

At  this  stage  of  the  proceedings  Mr.  Borland,  United  States  minister 
to  (Central  America,  who  was  on  board  the  Northern  Light  on  his  w^y 
to  the  United  States,  was  appealed  to.     He  went  on  l)oard  the  Roii^f^ 
and   found   Capt.   Smith  standing  at  his  cabin  door,  keeping  tX^^ 
marshal  and  his  men  at  bay.     Mr.  Borland  informed  the  marsh^* 
that  the  United  States  did  not  recognize  the  authority  of  the  munici' 
palitv  at  Punta  Arenas  to  arrest  an  American  citizen,  and  ordered* 
him  with  his  men  to  withdraw.     Meanwhile,  loud  and  threatening 
language  was  used  by  the  men  on  the  bungo,  and  several  of  then^ 
rushed  on  board  the  steamer.     A  further  invasion  was  prevented  by 
Mr.  Borland  taking  a  rifle  and  warning  the  men  on  the  bungo  to 
keep  ofT. 

Early  in  the  evening  Mr.  Borland  went  to  Greytow^n  to  call  upo!* 
Mr.  Fabens,  the  Ignited  States  connnercial  agent.  He  then  learnel 
that,  at  a  meeting  of  the  pe()i)le  of  the  town,  it  had  been  resolved  to 
arrest  him.  This  meeting  was  presided  over  by  the  mayor,  a  FrenA- 
man  named  Siguad,  who,  though  he  afterwards  disavowed  responsi- 
bility for  what  t(M)k  place,  was  said  to  have  been  present  when  it  was 
proposed  by  Martin,  the  ex-mayor,  to  make  the  arrest.  The  attempt 
was  made.     A  body  of  men,  consisting  in  part  of  the  regular  pdioe 
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f  the  town,  armed  with  muskets,  and  headed  by  a  Jamaica  negro, 
rent  to  Mr.  Fabens's  house  and  announced  that  they  came  by  order 
f  the  mayor  to  arrest  Mr.  Borland  for  preventing  the  arrest  of  Capt. 
Imith.  Mr.  Borland  appeared  and  warned  them  against  the  conse- 
uences  of  what  they  proposed,  and  called  several  gentlemen  who 
rere  in  an  upper  room  to  witness  the  threatened  assault  upon  him. 
Tie  leader  of  the  armed  force  then  summoned  Martin,  the  ex-mayor, 
s  if  to  consult  him,  but  Martin  not  answering,  they  drew  off  a  little 
-ay  from  the  door.  The  mayor  then  came  up  and  assured  Mr. 
kirland  that  the  proceedings  had  been  taken  without  his  order  and 
uthority;  and  while  the  conversation  was  going  on  some  one  from 
ie  crowd  threw  a  broken  bottle  at  Mr.  Borlancl,  slightly  wounding 
im  in  the  face.  The  person  who  threw  the  missile  was  not  recog- 
ized.  Soon  afterwards  the  crowd  dispersed.  At  Mr.  Borland's 
squest,  Mr.  Fabens  proceeded  in  a  boat  to  the  \orthem  Light  in 
rder  if  possible  to  obtain  aid.  On  deliberation,  it  was  decided  that 
committee  of  three  passengers  should  return  with  Mr.  Fabens  to 
f  reytown,  communicate  with  Mr.  Borland  and  agree  upon  a  proper 
ourse  to  be  taken.  The  boat  bearing  them,  though  notice  was  given 
hat  the  consul  was  on  it,  was  fired  on  and  not  allowed  to  land,  and 
r«8  thus  compelled  to  return  to  the  Xorthcrn  Light,  During  the 
light  the  town  was  occupied  by  armed  men,  whose  st»ntinels,  stationed 
between  the  American  consulate,  where  Mr.  Borland  was,  and  the 
Mrbor,  challenged  all  who  attempted  to  pass,  preventecl  lK)ats  from 
•'Jding  or  leaving  the  shore,  and  thus  kept  Mr.  Borland  a  priscmer 
^^  night.  On  the  following  morning,  betwe<»n  seven  and  eight 
<*iook,  Mr.  Borland,  taking  advantage  of  a  momentary  lull  in  the 
^^'^^ment,  procured  a  boat  and  returned  to  the  Xorthern  Light, 
^^^  it  was  decided,  at  a  meeting  of  the  piisst»ngers,  to  engage  the 
'^icxs  of  fifty  men  to  act  as  an  armed  guard  at  Punta  Art»nas  till 
'     I  *Dited  States  Govennnent  could  be  informed  of  the  state  of 

^**-  Marcy,  who  was  then  Secretary  of  State,  on  June  I^,  1854,  in- 

^'^^^  Mr.  Fabens  that  a  man-of-war  would  be  ordered  to  visit  San 

^^^  that  the  conduct  of  the  pi»ople  there  had  attracted  the  atten- 

w*^   of  the  Government  of  the  United  States  and  would  not  pass 

OD^^iced,  and  that  the  inhabitants  of  the  place  would  Ik?  expei'ted 

\0tDtke  reparation  for  the  wrongs  and  outragt^s  they  had  committed. 

Oft  the  9th  of  June  he  advised  Mr.  Fal)ens  that  Capt.  IloUins  would 

uiunediately   proceed    to   San   Juan.      The    (iovernment,   said    Mr, 

Jfarcy,  was  embarrassed  by  the  rumor  that  the  pretended  civil  and 

political  authority  of  the  phuv  had  dissolved:  nevertheless,  >houM 

ihepc  be  no  organiztnl  IkkIv  upon  which  a  demand  for  reilress  eould 
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be  made,  the  individuals  who  had  participated  in  the  infliction  of  the 
wrongs  could  not  escape  from  responsibilities  resulting  from  the  con- 
duct of  the  late  political  organization.    The  people  of  San  Juan 
were  expected  to  repair  the  injury  the}'  had  caused  to  the  Accessory 
Transit  Company  by  withholding  from  it  the  property  which  had 
been  stolen  and  taken  to  San  Juan  and  by  protecting  persons  who 
were  guilty  of  felony.     Moreover,  the  indignity  to  Mr.  Borland  could 
not,  declared  Mr.  Marcy,  pass  imnoticed.     If  done  by  order  of  the 
authorities  of  the  place,  they  must  answer  for  it  in  their  assumed 
political  character,  and  nothing  short  of  an  apology  for  the  outrage 
would  save  the  place  from  the  infliction  that  such  an  act  merited.    If 
it  was  committed  by  lawless  individiuils,  without  the  authority  or 
connivance  of  the  town,  then  it  was  clearly  the  duty  of  those  who 
exercised  the  civil  power  in  San  Juan  to  inflict  upon  them  exemplair 
punishment.     The  nominal  magistrates  there,  in  neglecting  to  bring 
them  to  justice,  would  impliedly  sanction  their  acts  and  assume  re- 
sponsibility for  them." 

The  instructions  of  Mr.  Dobbin,  Secretary  of  the  Navy,  to  Capt 
Ilollins  bear  date  June  10,  1854.  They  refer  to  the  two  incidents  of 
the  stealing  of  the  company's  proj)erty  and  the  indignity  to  Mr.  Bor 
land.  Capt.  Ilollins  was  to  consult  freely  with  Mr.  Fabens.  It  was, 
declared  the  instructions,  very  desirable  that  the  people  of  Greytown 
"  should  be  taught  that  the  United  States  will  not  tolerate  these  oat- 
rages,  and  that  they  have  the  i)ower  and  determination  to  check  them 
It  is,  however,  very  much  to  be  hoped  that  you  can  eifect  the  purposes 
of  your  visit  without  a  resort  to  violen(!e  and  destruction  of  property 
and  loss  of  life.  The  i)resc»nce  of  your  vessel  will,  no  doubt,  work 
much  good.  T\\q  Department  reposes  nuich  in  your  prudence  and 
good  sense."  ^ 

July  12,  1854,  Mr.  Fabens  informed  Capt.  Ilollins,  who  had  then 
arrived  at  San  Juan,  that  he  had  denmnded,  on  lx»half  of  the  Unit*" 
States,  an  indemnity  for  the  ])roperty  feloniously  taken  from  tlw 
Accessory  Transit  Company.  He  had  also  renewed  the  demand  for 
indemnity  for  the  destruction  of  the  coni])any's  property  in  M»rch» 
185:^.  IIo  had  learned  that,  although  a  second  demand  for  satisfa^^ 
tion  had  l)een  made,  no  redress  wouhl  l)e  given  nor  woidd  »n^ 
apolog}'  be  made  by  the  town  or  its  authorities  for  the  insult  to  Mr- 
Borland,  nor  would  any  steps  1k»  taken  to  bring  the  perpetrators  to 
justice,  lie  added  that  the  chief  actors  and  instigators  were  in  lUi- 
disj)uted  possession  of  the  town,  its  arms  and  ammunition,  and  tte 
people  were  thus  virtually  countenancing  and  appro\nng  the  indif- 
nitv.'' 

On  July   I*-'  Capt.   Ilollins,  at   i)  o'clock  in  the  moniing,  issued  A 
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>rocIaniation  announcing  that,  if  the  demands  for  satisfaction  pre- 
ented  by  Mr.  F'abens  were  not  forthwith  complied  with,  he  would,  at 
>  oVIock  a.  m.  of  the  following  day,  proceed  to  lx>nil)ard  the  town. 
The  |>articular  demands  in  question  were  thosi»  s|)ecified  in  a  letter  of 
tfr.  Fabens  of  July  11,  addressed  "  To  those  now  or  lately  pretend- 
ng  to  and  exercising  authority  in,  and  to  the  (people  of,  San  Juan  del 
^orte.'*-  They  comprised  the  immediate  payment  of  $24,000  as  an  in- 
lemnity  for  injuries  to  the  Accessory  Transit  Company  and  for  out- 
nges  {)erpetratecl  on  the  persons  of  American  citizens  and  an  apology 
for  the  indignity  to  Mr.  Borland,  together  with  satisfactory  assur- 
mces  of  future  good  behavior. 

After  the  issuance  of  the  proclamation,  a  force  went  ashore  from 
;he  Cyane  and  secured  the  arms  and  ammunition  on  shore.  At  the 
!*ine  time  foreigners  generally,  and  persons  favorable  to  the  United 
States,  were  notified  that  a  steamer  would  be  in  readiness  on  the 
luoniing  of  the  bombardment  to  (x>nvey  them  to  a  place  of  safety. 
An  offer  was  also  made,  to  Commander  Jolley,  of  the  British  war 
siebooner  Bermuda^  of  assistance  in  removing  any  British  persons  or 
property.     He  responded  with  the  following  protest: 

^  The  inhabitants  of  this  citj-,  as  well  as  the  houses  and  property, 
•re  entirely  defenseless  and  at  your  mercy.  I  do,  therefore,  notify 
you,  that  such  an  act  will  Ix;  without  precedent  among  civilized  na- 
tions; and  I  beg  to  call  your  attention  to  the  fact  that  a  large  amount 
i*f  pro|)erty  of  British  subjects,  as  well  as  otners,  which  it  is  my  duty 
lo  protect,  will  be  destroyed;  but  the  fonv  under  my  command  is  so 
totally  inadequate  for  this  protiH'tion  against  the  Cyane^  I  can  only 
filter  this  my  protest. 

Ctpt.  Hollins  at  once  replied : 

**  The  people  of  San  Juan  del  Xorte  have  seen  fit  to  commit  out- 
''^ges  u|K)n  the  pro|>erty  and  i)ersons  of  citiz(»ns  of  the  United  States 
•»U?rt  manner  only  to  be  n^garded  as  piratical,  and  I  am  dii*ected  to 
^^force  that  reparation  demanded  bv  mv  (loveniment.  lie  assuretl 
*  sympathize  with  yourst»lf  in  the  risk  of  English  subjects  and  prop- 
^y  under  the  circumstances,  and  n»gret  excei»dingly  the  forct»  under 
y^  command  is  not  doubly  eijual  to  that  of  the  Cyatwr 
A  steamer  was  sent  to  the  town  at  daylight  on  the  morning  of  the 

^3Ui  to  take  away  such  j)t»i'sons  as  desiivd  to  go.     A  few  only  acxvpted 

^»^  opportunity,  and  these  were  conveyed  to  Punta   Artuias.     The 

'^jority  of  the  inhabitants  either  had  h^ft  or  wen*  willing  to  ivmain 

•nd  ri.sk  the  consequences-     It  was  hoped  that  the  show  of  determina- 

tioo  <m  the  part  of  the  ship  would  at  this  stage  have  brought  about 

i  aatiafactory  adjustment  of  dilTerences,  but  none  of  the  inhabit- 

fjiiB  called  upon  Capt.  Hollins,  and  no  explanation  or  apology*  was 

lUonpted. 
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At  0  oVlock  in  the  morning  of  the  13th  the  batteries  of  the  Cyane 
were  o}K»ne(l   on   the  town   with  shot  and   shell   for  three-quarters 
of  an  hour.     After  an  intermission  of  the  same  length  they  were 
opened  again  for  half  an  hour,  and  this  was  followed  by  an  inter- 
mission of  three  houi"s,  after  which  the  firing  was  renewed  for  twenty 
minutes^  and   then   the   bombardment  ceased.    Tlie   object  of  the 
several  intervals  in  the  bombardment  w^as  to  afford  an  opportunity 
to  the  people  of  the  town  to  treat  and  arrange  matters.     No  advan- 
tage was  taken  of  it,  and  at  four  o'clock  p.  m.  a  force  was  sent  ashore 
to  complete  the  destruction  of  the  town  by  fire,  though  instructions 
were  given  to  exempt  from  destruction,  if  possible,  the  property  of 
a  Frenchman  named  De  Bardwell,  who  was  understood  to  have  held 
aloof  from  the  action  of  the  people.    No  lives  were  lost,  although  an 
attack  was  made  by  an  armed  party  on  the  men  who  were  sent  ashore, 
but  on  the  volley  being  returned  the  assailants  fled.     "The  execu- 
tion," says  Capt.  Hollins,  "  done  by  our  shot  and  shell  amounted  to 
the  almost  total  destruction  of  the  buildings,  but  it  was  thought 
best  to  make  the  punishment  of  such  a  character  as  to  inculcate  a 
lesson  never  to  be  forgotten  by  those  who  have  for  so  long  a  time  set 
at  defiance  all  warnings,  and  satisfy  the  whole  world  that  the  United 
States  have  the  powder  and  determination  to  enforce  that  reparation 
and  respect  due  to  them  as  a  Government  in  whatever  quarter  the 
outrages  may  be  committed."  « 

This  transaction  w^as  fullv  discussed  in  President  Pierce's  second- 
annual  message  of  Dec.  4,  1854,  which  contains  the  following  com- 
ments : 

'*  This  pretended  community,  a  heterogeneous  assemblage  gatherfr^3 
from  various  countries,  and  composed  for  the  most  part  of  blacfc*^ 
and  persons  of  mixed  l)lood,  had  previously  |to  the  mobbing  of  M*^* 
Borland]    given    other   indications   of   mischievous   and   dangeroL^*^ 
propensities.     Early  in  the  same  month  property  was  clandestineU 
abstracted   fi'om  the  depot  of  the  Transit  Company  and  taken  ^^ 
(}r(»ytown.     The  plunderers  obtained  shelter  there,  and  their  pursue^^ 
were  driven  back  by  its  people,  who  not  only  protected  the  wron^' 
doers  and  shared  the  plunder,  but  treated  with  rudeness  and  violence 
those  who  sought  to  recover  their  property.     ...     I  could  n<^ 
doubt  that  the  case  deman<led  the  interposition  of  this  Government- 
Justice  re^iuired  that  reparation  should  be  made  for  so  many  anu 
su(*h  gross  wrongs,  and  that  a  course  of  insolence  and  plunder,  tend- 
ing directly  to  the  insecurity  of  the  lives  of  numerous  travelers  and 
of  the  rich  treasure  belonging  to  our  citizens  passing  over  this  transit 
way,  should  i)e  peremptorily  arrested.     "Wliatever  it  might  be  in  other 
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nes()ects,  the  community  in  question,  in  power  to  do  mischief,  was  not 
lespicable.  It  was  well  provided  with  ordnance,  small  arms,  and 
immunition,  and  might  easily  seize  on  the  unarmed  boats,  freighted 
ti'ith  millions  of  property,  which  passed  almost  daily  within  its  reach, 
[t  did  not  profess  to  belong  to  any  regular  government,  and  had,  in 
fact,  no  recogni35e<l  dependence  on  or  connection  w^ith  anyone  to 
vrhieh  the  United  States  or  their  injured  citizens  might  apply  for 
redress  or  which  could  be  held  responsible  in  any  w^ay  for  the  out- 
rages committed.  Xot  standing  lx»fore  the  world  in  the  attitude  of 
m  orgaized  |)olitical  society,  l)eing  neither  competent  to  exercise*  the 
rights  nor  to  <lischarge  the  obligations  of  a  govcTnmcnt,  it  was,  in 
fact,  a  marauding  establishment  too  dang(»rous  to  Ik*  disregarded  and 
U)o  guilty  to  pass  unpunished,  and  yet  incapable  of  being  treated  in 
any  other  way  than  as  a  piratical  resort  of  outlaws  or  a  cainj)  of 
Nivages  depredating  on  emigrant  trains  or  caravans  and  the  fnmtier 
settlements  of  civilized  states.  .  .  .  No  individuals,  if  any  there 
wen*,  who  regarded  themselves  as  not  responsible  for  the  misconduct 
of  the  community  adopted  any  means  to  separate  thems(»lves  fnwn  the 
fite  of  the  guilty.  The  several  charges  on  which  the  demands  for 
mln>ss  were  founded  had  been  publicly  known  to  all  for  some  time, 
and  were  again  announced  to  them.  They  did  not  deny  any  of  these 
rharjpes;  they  offered  no  explanation,  nothing  in  extenuation  of  their 
condact,  but  contumaciouslv  refused  to  hold  anv  intercourse  with  the 
conunander  of  the  Cyane,  Bv  their  obstinate  silen(*e  thev  seemed 
mther  desirous  to  provoke  chastisement  than  to  esca|w  it.  .  .  . 
When  the  Cyane  was  ordered  to  Central  America  it  was  confidently 
hoped  and  expected  that  no  occasion  would  arise*  for  a  *  resort  to 
violenc-e  and  destniction  of  property  and  loss  of  lift*.'  Instructions 
to  that  effect  were  given  to  her  conunander,  and  no  extreme  act 
^oiild  have  l)ec*n  requisite  had  not  the  people  theniselv(»s,  hy  their 
extraordinary  conduct  in  the  affair,  frustrated  all  the  possible  mild 
**^^*«ures  for  obtaining  satisfaction.     .     .     . 

This  transaction  has  been  the  subject  of  complaint  on  the  part 
®*  some  foreign  powers,  and  has  lH»en  characterized  with  more  of 
"tineas  than  of  justice.  If  comparisons  were  to  l)e  instituted,  it 
^oold  not  be  difficult  to  present  rei>eated  instances  in  the  history  of 
*^tes  standing  in  the  very  front  of  modern  civilization  where  com- 
lAonities  far  less  offending  and  more  defenseless  than  (ireytown  have 
l*n  chastised  with  much  greater  severity,  and  when*  not  cities  oidy 
fciTe  been  laid  in  niins,  but  human  life  has  lK»en  n^cklesslv  sacrifictMl 
illd  the  blood  of  the  innocent  made  pn>fusely  to  mingle  with  that  of 
rheguiltv.'' 

The  Government  of  the  United  States  declined  to  entertain  the 
claims  of  French  subjects,  growing  out  of  the  bombardiueiit,  on  the 
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ground  (hat  persons  domiciled  at  Greytown  must  look  to  that  com- 
munity for  protection.** 

It  is  to  be  noticed  that  President  Pierce,  in  the  passages  above 
quoted,  clearly  assumed  the  position  that  the  inhabitants  of  Grey- 
town  were  not,  as  a  body,  entitled  to  be  treated  as  a  civilized  and 
responsible  community. 

4.  Crimean  Wab. 
§  1169. 

In  the  Monitevr  of  May  0,  1854,  is  given  the  report  of  the  French 
admiral  on  the  bombardment  of  Odessa,  which  had  taken  place  on 
April  22.  It  was  claimed  that  a  flag  of  truce  had  been  fired  on  and 
that  the  bombardment  was  in  retaliation.  The  bombardment  was 
directed  at  the  public  establishments,  the  public  vessels,  and  the  forti- 
fications, the  city  itself  and  the  merchant  vessels  being  spared.  The 
admiral  mentions  the  fact  that  his  ordei^s  had  directed  him  to  spare 
open  towns. 

At  pp.  tS3 1-347  of  the  British  Expedition  to  the  Crimea,  by  W.  ft 
Russell,  the  London  Thncs  correspondent,  is  given  the  history  of  the 
expedition  to  the  Sea  of  Azov.  During  this  expedition  numerous 
landings  were  made  along  the  shore,  and  extensive  plundering  was 
engaged  in.  These  ])roceedings  are  referred  to  by  a  writer  in  tta 
Times^  \\\g,  31,  1888,  who  signs  Ilaud  Ignarus  Mali.  He  states  that 
at  various  places  on  the  Sea  of  Azov  large  stores  of  corn,  private 
property,  were  burnt,  and  that  the  English  pre.ss  approved  rather 
than  condemned  what  was  done. 

5.    BOMHARDMENT   OF   VALPARAISO. 

S  1170. 

The  series  of  events  which  culminated  in  the  bombardment  of  V'^*' 
paraiso  by  a  Si)anish  squadron,  March  31,  ISOO,  originate<l  in  a  C*'' 
troversy  l)etween  Spain  and  Peru,  known  as  the  '' Talambo "  qu^" 
tion,  and  involving  alleged  delays,  defaults,  and  denials  of  justice  '^ 
the  administration  of  th<»  criminal  law  by  the  tribunals  of  the  latt^*^ 
country. '^    On  the  refusal  of  Peru  to  comply  with  certain  deman"*' 
for  redress,  as  well  as  to  receive  and  negotiate  with  a  new  dipIomati<^ 
agent  of  Spain,  on  whose  life  attempts  were  alleged  to  have  be«D 
made  by  Peruvians,  a  Spanish  s<|uadron  took  posse^ssion  of  the  Chin- 
cha  Islands.     Any  design  against  the  territorial  integrity  of  Peru  was 

fl  Mr.  Many.  Sec  nf  Stnto,  to  Count  S;irti;:('s.  FrtMirli  inln..  Feb.  2C>.  1857.  S.  Ex- 
I)(K*.  9,  {\r>  (\)ii>r.  1  st'ss. ;  Lawrence's  Wlicaton  (18r»;{),  173,  note  0J>. 
ft  Dip.  Cor.  181 W.  IV.  15,  18. 
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Twnnls  disclaimed,  Imt  the  seizure  of  tlie  islands  was  accompanied 
li  u  manifesto  in  wliirh  it  was  intimated  that,  as  Spain  had  never 
nowle<lged  the  indejxMHlence  of  Peru,  she  might  rightfully  reassert 
ancient  title  to  them.'* 

kTien  intelligence  of  these  things  reached  Chile  it  produced  great 
ieiiient.  May  4,  18r4,  Sefior  Tocornal,  then  minister  for  foreign 
irs,  addressed  to  the  governments  of  America  a  circular,  protest- 
against  the  Spanish  manifesto;  but,  as  his  circular  was  not  con- 
red  sufficiently  demonstrative,  he  resigned  and  was  succeeded  by 
or  Covarrubias.  It  was  understood  that  orders  were  issued  to 
ials  along  the  coast  to  refuse  supplies  and  coal  to  Spanish  men-of- 
,  and  in  September,  1804,  a  decree  w^as  promulgated  declaring 
to  l)e  contraband  of  war  and  directing  that  supplies  of  it  be  with- 
1  from  public  vessels  of  a  state  employed  in  hostilities  against 
ther  state.* 

'he  relations  between  Spain  and  Chile  were  soon  disturbed  by 
.»r  incidcMits.  In  a  note  of  May  1»^,  18(55,  Mr.  Tavira,  the  Spanish 
lister  at  Santiago,  set  forth  the  grievances  of  his  Government, 
>raring  i)opular  affronts  to  the  Spanish  flag,  at  which  officials  were 
ged  to  have  connived;  Mr.  Tocomal's  circular  of  May  4;  the 
missicm  given  to  the  Peruvian  war  steamer  Lcrzitudi  to  obtain 
nitions  of  war  and  supplies  and  to  enlist  men,  while  obstacles  were 
iced  in  the  way  of  sending  supplies  to  the  Spanish  s(|uadron;  the 
lure  to  prevent  unlawful  exjH^ditions;  the  refusal  to  allow  Span- 
steamers  to  take  coal,  and  the  decree  declaring  coal  to  l>e  cxjntra- 
ul  of  war,  with  the  object  of  prejudicing  Si)ain;  the  subs(»quent 
"mission  given  to  Peru  to  [)urchase.  hoi's<»s,  which  were  contraband 
*'ar  by  the  law  of  nations;  and  the  faihire  to  l)ring  actions  for  iMjr- 
I  libels  in  the  press.  Of  thes<»  caus4»s  of  complaint  Mr.  Covarru- 
*  gave  explanations,,  which  Mr.  Tavira  pronounc^ed  satisfactory. 
■  Spanish  Government,  however,  repudiated  his  action  as  Ix'ing 
"onflict  with  his  instructions,  which  riHjuired  a  disavowal  of  or 
UigA*  for  the  acts  complained  of,  and  a  sahite  to  the  Spanish  flag. 
Uiese  demands  were  refused.  Admiral  Pareja,  commanding  the 
^tiisli  forces  in  the  Pacific,  was  directed  to  address  a  circular  to 
'  Spanish-American  republics,  assuring  them  that  Spain  had  no 
^pis  on  their  territory  or  indcj>endence,  and  then  to  bl<K'kade  the 
^ole  Chilean  coast,  and  if,  after  a  month,  this  should  not  prove  to 
^ffectuaU  to  take  any  and  everv  other  measure  legit inuite  in  war. 
M»  point  on  which  Spain  s|H^<*ially  in>isted  was  the  salute  to  her 
g.  Sept.  17, 18()5,  Admiral  Pareja  scut  the  Chilean  (iovernment  an 
imatum.    It  was  n»jected,  and  a  l)l<H'kade  was  pnK'laimeil.     Chile 

•  I>lp.  i\^T.  IWM.  IV.  2:$,  xi,  :r»,  S7.  85K 
*DI|).  Cur.  li^^l.  IV.  ITl^lS:^.  ISl^liM). 


356  MABITIME   WAR.  [§1170. 

responded  by  a  declaration  of  war.«  The  Spanish  naval  operations 
])roved  to  be  a  failure.  The  man-of-war  Covadonga  was  captured  by 
the  Chileans,  and  was  incorporated  into  a  joint  Chilean-Peruvian 
fleet,  which  was  fitting  out  at  the  island  of  Chiloe.  Admiral  Pareja 
died,  and  was  succeeded  by  Senor  Castro  Mendez  Nunez,  of  the  iron- 
clad Xuniancia^  the  most  formidable  of  the  Spanish  ships.  About 
the  middle  of  March,  18G6,  an  alliance  having  meanwhile  been  oon- 

'  eluded  l)etween  Chile,  Peru,  Ecuador,  and  Bolivia,  Admiral  Nunez 
received,  with  a   formal  appointment  as  commander-in-chief  and 
plenipotentiary,  peremptory  instructions.     General  Kilpatrick,  then 
United  States  minister  to  Chile,  and  Commodore  John  Rodgers,  com- 
manding a  special  United  States  squadron  at  Valparaiso,  labored  in 
vain  to  bring  about  a  pacific  adjustment.    Admiral  Nunez  stated  that 
the  only  terms  which  his  instructions  would  permit  him  to  accept 
were  (1)  a  note  disclaiming  an  intention  to  insult  Spain,  and  declar- 
ing that  the  treaty  of  peace  was  only  interrupted,  not  broken,  by  the 
declaration  of  war,  and  in  proof  of  this  the  return  of  the  CovadongOy 
and  all  other  prizes;    (2)   a  responsive  declaration  by  Spain  of  » 
return  of  friendship,  together  with  a  disclaimer  of  any  desire  for 
conquest  in  America  or  of  exclusive  influence  in  American  repab- 
lies,  and  in  proof  of  this  the  return  of  all  prizes  in  the  possessimi  of 
the  Spanish  squadron;   (3)  after  this  exchange  of  notes,  a  reciprocal 
salute  of  21  guns,  the  first  gun  to  be  fired  from  the  Chilean  forts* 
when,  this  accomplished,  he  would  proceed  to  Santiago  and  present 
his  credentials  as  envoy  extraordinary  and  minister  plenipotentiary 

•and  enter  into  negotiations  for  a  permanent  settlement. 

On  the  morning  of  March  27  Admiral  Nunez  notified  the  dipl<>' 
matic  corps,  the  dean  of  the  consular  body  at  Valparaiso,  and  the  i**" 
tendente  of  the  city  that  he  would  open  his  batteries  on  the  morning  ^* 
Saturday,  the  olst,  thus  allowing  four  daj'S  to  noncombatants  f^^ 
removing  their  ett'ects,  and  that  he  would  endeavor  to  injure  onX'S 
l)ublic  property.  In  a  manifesto  he  declared  that  repeated  and  in^*' 
fectual  attempts  to  engage  the  allied  fleet,  which  sheltered  itself  fro^^^ 
attack  in  the  shallow  waters  of  Chiloe,  and  "  the  persistence  of  Chi** 
in  n'fusiii<r  the  ani(»nds  justly  demanded  of  her,  imposed  upon  Spt^'J 
the  painful  but  unavoidable  duty  of  making  her  feel  all  the  weight^* 
rigor  to  which  that  country  exposes  itself  which  absolutely  refuses  ^^ 
recognize  the  duties  imposed  upon  the  civilized  communities  of  tb^ 
universe.- ■ 

The  foreign  residents  of  various  nationalities  addressed  petitioU^ 
and  sent  deputations  to  the  foreign  ministers  and  to  the  commandcT' 
of  the  foreign  naval  forces,  praying  for  protection  against  the  bom- 
bardment.    Oen.  Kilpatrick  convoked  a  meeting  of  the  diplomatic 

a  Dip.  Cor.  18(«5,  II.  545-r)r)2.  5.>(;,  557;    18GG.  II.  ;W5,  34&-3G2,  304>3^>. 
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s,  but  only  the  representatives  of  Italy  and  Prussia  appeared; 
it  was  decided  that  it  was  inexpedient  for  the  American  naval 
?«  to  make  any  physical  opposition,  in  view  of  the  course  of  the 
sters  of  England  and  France.  "  Had  those  representatives," 
Gen.  Kilpatrick,  *'  asked  that  our  forces  cooperate  with  those 
ngland  to  that  end,  and  thus  given  us  moral  support  in  our  con- 
flated action,  neither  Commodore  Rodgers  nor  myself  would 

hesitated  to  have  used   force  to  prevent  the  destruction  of 
city." 

1  the  consular  body,  except  the  representatives  of  the  Argentine 
jblic^  Belgiimi,  England,  and  France,  joined  in  a  protest  to 
liral  Nunez,  '*  In  the  face  of  the  civilized  world,  against  the 
ummation  of  an  act  which  is  in  contradiction  with  the  civilization 
le  age."  The  consuls  of  England,  France,  and  the  Argentine 
iiblic  made  a  joint  and  similar  protest.  The  Belgian  consul 
ested  separately. 

*neral  Kilpatrick,  in  a  written  communication  to  Admiral  Nunez, 
:  **  While  belligerent  rights  permit  a  recourse  to  extreme  ineas- 
for  the  carrying  out  of  legitimate  military  oi)erations,  they  do 
include  the  wanton  destruction  of  private  property,  where  no 
It  advantageous  to  the  lawful  ends  of  the  war  can  l)e  attained, 
mational  law  expressly  exempts  from  destruction  purely  com- 
*ial  communities,  such  as  Valparaiso,  and  the  undersigned  would 
his  excellency  to  consider  most  earnestly  the  innnense  loss  to 
ml  residents,  and  the  impossibility  of  removing,  within  the  brief 

allotted  to  them,  their  housi»hold  gtKMJs,  chattels,  and  merchan- 
If,  however,  his  excellency  [wrsists  in  his  intention,  .  .  . 
ly  remains  for  the  undersigned  to  reiterate,  in  the  clearest  man- 
in  the  name  of  his  Government,  his  most  solemn  protest  against 
kct  as  unusual  and  unnecessary,  and  in  contravention  of  the  laws 
customs  of  civilized  nations;  rescTving  to  his  Government  the 
^  to  take  such  action  as  it  may  deem  proper  in  the  pn^mises.'' • 
le  British  minister,  Mr.  Thomson,  in  a  similar  protest  drew 
Uion  to  the  large  neutral  interests  at  stake  and  the  im[>ossibility 
ithdrawing  them  in  four  days,  and  to  the  futility  of  the  pro- 
i|  measure  from  a  military  point  of  view;  and,  reserving  all  the 
t-s  of  his  Govenmient  in  the  premises,  he  declared:  •'  In  attack- 
tn  o)x>n  and  undefended  town  an  act  will  \)v  conunitted  against 
laws  and  usages  of  war,  against  the  rules  estal)lished  by  inter- 
i>ntl  law,  and  against  the  laws  of  humanity."^ 
he  diplomatic  representatives  of  FraniT,  Italy,  and  Prussia  also 
*sted/ 


•  Dip.  Tor.  is«u;.  II.  ;is«-,-;aK;. 

*Br.  &  For.  Stat«'  TaiH^rs.  LVI.  W). 
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On  the  morning  of  March  29  General  Kilpatrick  advised  Mr. 
Covarrubias  that  Admiral  Nunez  was  disposed  to  say  to  the  inten- 
dente  of  Valparaiso  that,  inasmuch  as  it  was  a  purely  commercial  and 
unfortified  port,  the  magnanimity  of  Spain  would  not  permit  its 
destruction  if  Chile,  in  reply,  would  state  that  she  yielded  to  magna- 
nimity what  she  refused  to  yield  to  force.  Mr.  Covarrubias  answered 
by  proposing  that,  as  Admiral  Nuiiez  had  given  as  a  reason  for  the 
bombardment  that  he  could  not  mci^t  the  vessels  of  the  allies,  their 
squadron  should  be  placed  10  miles  fi'om  Valparaiso,  there  to  engage 
an  ecjual  force  from  the  Spanish  fleet  (the  Numanria  being  ex- 
cluded), Commodore  Rodgers  to  match  the  ships  and  act  as  umpire. 
Admiral  Nunez  declined  this  proposal,  saying  that  as  a  military  man 
he  knew  the  superiority  of  his  forces,  and  should,  of  course,  avail 
himself  of  it." 

On  the  morning  of  March  31  the  bombardment  took  place,  lasting 
three  hours.  The  shots  were  chiefly  din»cted  at  the  public  build- 
ings— the  bonded  warehouses,  the  intendencia,  and  the  railway  sta- 
tion. Four  of  the  warehouses  were  destroyed,  containing  neutnl 
property  valued  at  $10,000,000.  White  flags  were  at' the  Adminrs 
request  placed  on  the  hospitals  and  churches,  but  some  of  these  were 
struck.  A  part  of  the  streets  Planhada  and  Cocharne,  extending 
from  the  intendencia  toward  the  customs  stores,  was  destroyed  by 
fire,  and  some  twenty-five  private  dwellings  were  consumed.  The 
total  loss  was  estinuited  at  $15,000,000,  loss  than  5  i>er  cent  of  which 
fell  on  Chileans.  Two  or  throe  persons  were  killed  and  as  m«ny 
wounded.^ 

Mr.  Seward,  in  acknowledging  (ieneral  Kilpatrick^s  dispatch©^ 
said:  ''The  conclusion  at  which  vou  arrived  .  .  .  that  it  was 
not  your  duty  to  adviso  or  instruct  Connnodore  Rodgers  to  resist  the 
bombardment  by  force,  is  accoptod  and  approved."*^  Subsequently 
Mr.  Seward,  in  a  letter  to  the  A ttornoy-C ieneral,  expressed  the  opi^' 
ion  that  citizens  of  the  United  States  domiciled  in  Valparaiso  wouW 
have  no  claim  for  indomnity  either  against  Spain  or  against  Chil^* 
and  the  Attornov-Genoral  lifavo  to  this  view  his  sanction.* 

"  •  •  TV  %m 

Mr.  Welles,  Secretary  of  the  Navy,  in  his  annual  report  of  Dec-  ^^ 
ISOC),  statc^d  that  Connnodore  Kodgors  ''  was  not  required  to  interpo^ 
his  force  against  or  for  oith(»r  party;"  that  it  was  "his  duty,  eV^" 
while  endeavoring  to  mitigate  the  harsh  severities  of  war,  to  inai^' 


"  Dip.  Cor.  isr,(;,  ii.  ."^Di,  392. 

&I)il).  Cor.  1S(;<;.  ii.  :»,s<;-:^,!>:J:  nr,  \U\  &  For.  state  rai)ers.  071.  For  n  circol*'' 
of  Mr.  Covarrubias  of  April  1,  isr>r».  on  tho  iMnnbanlment.  see  TUp.  Cor.  18<Jl^  ^'* 
421. 

•  Ulp.  Cor.  18<><;,  II.  411   412. 

''Mr.  Sowanl.  S«'c.  of  State,  to  Mr.  StanlnM-y,  At.  (Joii.,  AiiR.  24,  180*^  74  M* 
I>oin.  Let.  VA. 
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in  a  strict  neutrality;"  and  that,  '"the  officers  of  other  neutr 
iwers  having  declined  to  unite  in  any  decided  steps  to  protect  tl 
ty,  no  alternative  remained  for  him  to  pursue  consistently  with  th 
wition  of  this  Government  towards  the  parties  than  that  whicl 
\  adopted.''  • 

I>onl  Clarendon,  on  hearing  of  the  l)onibardment,  described  it  in 
communication  designed  for  the  Spanish  (lovernnient  as  "  a  wanton 
9«truction  unparalleled  in  modern  times  and  unjustifiable  on  any 
tHimls.  of  a  vast  amount  of  neutral  property  stored  up  in  the  maga- 
nes  of  a  defenceless  town,  without  any  material  damage  to  the 
lemies  of  Spain,  but  with  most  disastrous  consefpiences  for  those 
honi  Spain  professes  to  reganl  as  friends/'  It  apjx'ars,  however, 
at  Admiral  Dimman  ha<l  Ikhmi  instructed  "not  to  transgri»ss  the 
mits  permissible  to  the  representative  of  a  neutral  jK)wer,  or  to  asso- 
ate  himsc»lf  with  any  pnn'eedings  of  the  United  States  comnuKlore 
hich  might  be  inconsistent  with  the  neutnil  character.''* 
The  opinion  of  publicists  is  expressed  by  Ilall,  who  declares  that 
the  act  gave  rise  to  universal  indignation  at  the  time,  and  has  never 
een  defended."  '^ 

The  bombardment  practically  ended  hostilities  in  Chile;  but,  to 
he  great  inconvenience  of  neutral  powers  and  particularly  of  the 
Tnited  States,  it  effectually  blo<*ked  the  way  to  the  conclusion  of  a 
^ce.*    At  length,  after  repeated  efforts  at  mediation,  a  conference 
tween  representatives  of  Spain  and  the  allies  was  ojxMied  at  Wash- 
ton  (M.  21),  1870,  under  the  presidency  of  Mr.  Fish.    April  11, 1871, 
amiistict*  was  conclude<l  whrrrby  the  de  facto  suspension  of  hos- 
ies  was  converted  into  an  indefinite  triicv,  which  was  not  to  l)e 
cen  by  any  of  the  Wlligerents  except  on  tlirei*  years'  notice,  given 
ugli  the  Government  of  the  United  Stat(»s:  and  so  long  as  the 
?  lasted  all  restrictions  on  neutral  connnerc**  were  to  <vas«».     The 
■session  of  the  t*onference  t<H)k  place  January  24,  1872.     Mr.  Fish 
vwl  his  entreaties  for  a  iHTinaiieiit  |H»ace.     The  Spanish  minister 
red  this  to  be  the  desire  of  liis  (iovernnient.     The  Chilean  niin- 
with  the  support  of  the  ministers  of  IVru  and  Fcuador.  n*plied 
pace  would  l)e  nia<le  if  S|)ain  would  "  remove  the  obstacle  "  by 
X  reparation  for  the  U)inl)anlineiit  of  Valparaiso.     The  Span- 
tister  declined  to  enter  into  a  discussion  which  could  produiH? 
neficial  result."     At   this  announcement   Mr.   Fish  expresstvl 
ppointment,  declaring  that  the  United  States  had  hoixnl  that 

CPR  and  IXK'UUieiits.  lS«»<*»-r,7.  Aliriilj^iuent.  "o:?. 

&  For.  State  Puikts.  IMJ.  \Cu\  i»r.|.  i»s7. 

w  (4tb  ed.)  .VMS.     S<v  rnlvo.  l^niit  Int.  (r»th  *h\.)  VI.  $  4'JS. 
'   iKMtWHlty   **  «l«M's   iii>t    iMTinit     .     .     .     Ill*'  <1<>ini;  of  nny    hostile  :\cX 
make*  the  return  of  |m':m**  nniKHfssnrily  dittU'iilt."     (StiM-kton.  Naval 
irt.  X ) 

>oc,  551 — vol  7 2i 
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in  view  of  the  great  changes  which  had  taken  place  in  the  executive 
government  of  Spain,  "  the  present  sovereign  .  .  .  might  not  be 
held  morally  accountable  for  the  severe  act  of  his  predecessor  in  the 
assault  on  Valparaiso,  but  might  satisfy  the  natural  sensitiveness  of 
Chile  by  expressing  regret  that  the  Government  of  Isabel  II.  had 
omitted  to  offer  Chile  satisfactory  explanations  on  that  subject" 
Nearly  twenty  years  elapsed  before  treaties  were  made  by  Spain  with 
Peru  and  Bolivia,  the  first  of  the  allies  with  which  she  was  able  to 
conclude  a  formal  peace.* 

In  1879  the  ministers  of  France,  the  United  States,  Great  Britain, 
Italy,   and   Germany,   in   Peru,   addressed   a   remonstrance   to  the 
admiral  of  the  Chilean  squadron  against  the  bombardment  of  unfor- 
tified commercial  towns,  as  illustrated  in  the  proceedings  of  the 
squadron  in  MoUendo  and  Pisagua,  and  in  a  lesser  degree  at  Iquiqua 
The  American  minister  declined  to  sign  the  document  till  it  had  been 
so  altered  as  to  make  the  protest  dependent  on  the  truth  of  the  facts 
assumed  in  it.    Mr.  Evarts  commended  the  prudence  of  the  minister 
in  this  regard,  as  it  was  subsequently  alleged  that  the  firing  on  one  of 
the  places  mentioned  was  in  retaliation  for  the  firing  on  a  flag  oi 
truce.     In  regard  to  the  law  applicable  to  the  bombardment  of  unfor- 
tified places,  Mr.  Evarts  referred  to  and  inclosed  a  copy  of  tlxe 
opinion  of  Attorney-General  Stanbery,  of  August  31, 1866, 12  Op. 
holding  that  no  claim  for  compensation  of  private  individuals 
out  of  the  bombardment  of  Valparaiso  by  the  Spanish  fleet  on 
31,  1866. 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Cliristlancy,  min.  to  Peru,  No.  20.  J 
18,  1879,  For.  Rel.  1879,  883.     For  the  remonstrance,  see  id.  873. 

As  to  the  Mello  insurrection  in  Brazil,  in  1893,  see  supra.  §  70. 

As  to  eflforts  to  secure  the  neutrality  of  Slianghai  during  the  war  betw 
China  and  Japan,  in  181H.  see  For.  Rel.  1894,  App.  I.  .58. 

As  to  the  threateneil  homhardnient  of  I'ort  au  Prince  hy  a  German  !■.: 
of-war  in  1897,  see  Mr.  l*oweil,  min.  to  Ilayti,  to  Mr.  Sherman, 
of  State,  tel..  Dec.  4,  1897.  223  MS.  Dom.  Let.  1G5;  and  supra,  f 

G.  Britisii-Frkncii  Discussions,  1882,  1888. 

8  1171. 

A  discussion  of  the    subject  of  coast  warfare  was  started  in  1^^ 

bv  Admiral  Aube,  of  the  French  naw,  who,  in  ^^ 
Britifh  French     j^rtj^.j^  against  the  proposed  discontinuance  of  Rocb^ 

fort  as  a  military  port,  argued  that  "as  wealtfi  ^     j 
tlio  sinews  of  war,  all  tliat  strikes  at  the  wealth  of  the  enemy*  ^ 

o  Moore,  Int.  Arbitrations,  V.  r,048-r>(>5<;.  As  to  a  resohition  of  the  Chamber 
of  Coiniiierce  of  New  York  on  the  lM>nibanlnuMit  of  Valparaiso,  see  Mr.  F.  W. 
Seward,  Acting  Sec.  of  State,  to  Mr.  Wilson,  May  22,  1806,  73  MS.  Dom.  Let  1» 
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fortiori  all  that  strikes  at  the  sources  of  his  wealth,  becomes  not 
only  legitimate,  but  inii)oses  itself  as  obligatory.  It  miLst  therefore 
be  expected  to  see  the  fleets,  mistresses  of  the  sea,  turn  their  power 
of  attack  and  destruction,  instead  of  letting  the  enemy  escape  from 
their  blows,  against  all  the  cities  of  the  coast,  fortified  or  not,  peace- 
ful or  warlike,  to  burn  them,  to  ruin  them,  and  at  least  ransom 
them  without  mercy.  This  was  the  former  practice;  it  ceased;  it 
will  prevail  again."*  Similar  views  were  expressed  by  other  French 
writers.*  Contrary  opinions  were  maintained  by  Admiral  Bourgois, 
who  deprecated  any  suggestion  of  repudiating  "the  principles  of 
the  law  of  nations  which  protect  inoffensive  citizens,  noncombatants, 
tnd  open  and  undefended  towns  against  the  horrors  of  war.''  ^ 

The  effect  of  these  discussions  was  reflected  in  the  British  naval 
maneuvers  of  July  and  August,  1888,  in  which  the  enemy's  fleet 
shelled  "  fine  marine  residences  and  watering  places  "  and  levied  ran- 
soms on  undefended  towns.*    These  proceedings  were  objected  to  by 
Holland,  on  the  ground  that  they  might  be  cited  as  giving  an  im- 
plied sanction  to  such  a  mode  of  hostilities.*    They  were  also  con- 
demned by  Hall,  who  declared  that  "  the  plea    .    .     .    that  every 
nieans  is  legitimate  which  drives  an  enemy  to  submission     .     .    . 
^ould  cover  every  barbarity  that  disgraced  the  wars  of  the  seven- 
teenth century; "  that  the  proposal  to  revive  in  maritime  hostilities 
•    practice  which  had  been  "  abandoned  as  brutal  in  hostilities  on 
'«iicl '^  was  "nothing  short  of  astounding;"  but  that,  before  such 
^«iri^  were  done,  "states  are  likely  to  reflect  that  reprisals  may  be 
'^**<le,  and  that  reprisals  nwnl  not  be  confined  to  acts  identical  with 
which  have  called  them  forth."  ^ 

7.  (^IIILKAN    Ukvouttion.   1801. 

8  1172. 

All  to  the  inmirreotioii  In  Hriizil.  18S):t.  hoo  Huprn,  |  70. 
•'^^nuary  16,  1891,  during  the  contest  between  the  government  of 


^   •'^^nuary  16,  1891,  during  the  contest  between 
'^■Hiacedo  and  the  Conirressiona lists,  two  forts 


Congressionalists,  two  forts  at  Valparaiso  fired 

'  U*\Tie  deB  Deux  Mondes,  L.  314,  March  15.  1SS2. 
^  M.  Etieniie  Lnmy.  Revue  den  Deux  Mondes.  LIII.  :rjO.  Sept.  15.  18K2:  M. 
/JJJ*MeI  CharnieH,  "La  R^^fomie  Maritime,"   Kevue  des  Deux   Mondes,  LXVI. 
^^'  LXVIII.  127.  770.  Dei\  15.  1H>^;  Mareh  1,  1885:  April  15.  18S.-). 

'••liWi  TonitHes  et  Le  Droit  des  (iens,"   U\  Nouvelle  Revue.  April   1,  188«J. 
^:  -La  Wfenne  d«i  CAtes  et  Les  Ton)llleur8."  De<-.  1.  1887.  489.  and  Feb.  1. 
^'^^  45a.     In  the  ftame  publication.  June  1.  188*^  474.  there  Is  a  reply  to  Admiral 
^^'Hirgiilii'ii  flrat  article  by  "  Tn  ancleii  officer  de  marine." 
'The  London  Timcn,  Aug.  7.  1888. 
'  Studies  in  Int  Law,  IHt  et  seq. 
MoLLaw  (4tbed.),006. 
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on  the  Con <rrossiona list  man  of  war  Blanco  Enrnlada.  killing  aw^^^ 
wounding  a  numl)er  of  persons  on  board.  The  attack  "  was  n  ^^ 
returned  for  reasons  of  humanity  toward  tlie  people  and  the  town."* 

February  It),  1801,  a  rejDort  having  reacluKi  Tquique  that  the  go ^^'^ 
ernment  troops  had  been  defeated  on  the  pampas  near  that  place,  tfcr^^e 
intendente  surrendered  the  town  to  the  Congressiona lists,  who  occ^fc-i- 
pied  it  with  their  naval  forces.     Early  in  the  morning  of  Februanzr^ 
19  government  troops,  about  250  strong,  surprised  the  city,  and  tl    ~ie 
marines  retired  into  the  custom-house,  where  they  were  supported  1      -Jy 
the  squadron.     Firing  continued  all  day,  and  two  fires  broke  oi^^t. 
Late  in  the  afternoon  a  British  naval  officer,  at  the  request  of  tk^ie 
revolutionary  leaders  on  the  Blanco  Encalada^  went  ashore  under        a 
flag  of  truce,  and  arranged  a  suspension  of  arms  to  enable  foreign^  ts 
and  noncombatants  to  leave  the  town.     But  for  this,  said  the  Br5Lt- 
ish  Admiral,  Hotham,  "  Iquique  would  have  disapi^eared,  and  wL  "^H 
250  drunken  Chilean  soldiers,  no  discipline  nor  police,  and  suppl-e- 
mented   by   roughs,  the   sufl'erings,  and    worse,  of  noncombataii^"^^ 
esi>ecially  women  and  children,  may  be  imagined."  ^ 

March  2G,  18J)1,  Mr.  Tracy,  Secretary  of  Navy,  addressed  to  Re^*^' 
Admiral  Brown  instructions  in  relation  to  the  protection  of  Anieric^J*'* 
interests  in  Chile  during  the  revolution  then  going  on.  With  r"'^** 
erence  to  the  fleet  of  the  Congre.ssional  party,  whose  belligerer* 
had  not  l)een  recognized  by  the  United  States,  Mr.  Tracy  said: 

''  Should  the  l)()mbardinent  of  any  place,  by  which  the  lives 
property  of  Americans  may  Ik*  endangered,  be  attempted  or  thr^***' 
ened  bv  such  ships,  you  will,  if  and  when  vour  force  is  sufficient  f^^^ 
the  purpose,  require  them  to  refrain  from  bombarding  the  place  ux^^" 
sufficient  time  has  been  allowed  for  j)lacing  American  life  and  piroJFj'" 
ertv  in  safety.  Vou  will  enforce  this  demand  if  it  is  refused,  an<3  '' 
it  is  gi-anted,  proceed  to  give  etfect  to  the  measures  necessary  for  t:n^ 
security  of  such  life  or  property."' 

July  7,  1801,  Mr.  Kennedy,  British  minister  at  Santiago,  inc 
to  Lord  Salisbury  a  correspondence  relating  to  the  then  recent  boi^' 
bardment  of  the  town  of  Pisagua  without  provocation  or  notice   ^^ 
anv  kind  by  the  Chilean  (lovernment  ships  Almirante  Condell  »"" 
Impcrhd^  on  June  8,  1891.     Among  the  inclosures  there  was  a  pr^ 
test  of  the  consular  body  at  Pisagua,  which  stated  that  the  vesJ*^''' 
came  close  into  the  port  about  2  o'clock  in  the  afternoon,  and  without 
notice  of  any  kind  began  to  fire  their  guns  into  the  town,  cauJ^iO^ 
much  damage.     On  July  7th  Mr.  Kennedy  addressed  a  protes^t  *^ 

a  Bluo  R(X)k.  Chile.  No.  1  (1802).  L»4.  This  ahstontioii  on  the  part  of  theCa«>' 
gressionii lists  is  said  to  have  het»ii  <luo  to  the  inllueiu'e  of  Captain  St  Clair,  ^ 
H    M.  S.  Chamfiion.     (Id.  H:\.) 

&Blue  Hook.  Chilr.  No.  1   (\S\V2),  S2-.H:;. 

•  H.  Ex.  Doc.  Dl,  52  Cong.  1  sess.  245.     See.  also,  id.  237.  244. 


?   Chilean  GcyrenuDem   dbmrMcieriiJiig  Hi*-   jiri*f--*diuir   ur    r^cup 

•pposed  to  the  reofiigniaf?d  prziicdpilfs  oi  nn^^ruhtuniLl  kv  ce  :*f  cz\zl 

irfarp."    He  also  reatar^^ed  all  rigin?'  <-f  Brju^  su'r»i*^ir  a-r-  ic  jtrf^r- 

tv  dest  roved. 

.Vugusjt  25,  18$*1.  Mr.  K€XiXiedTV  |crcii«si  v«-  tiiiirt^ifi  to*  Ijnrd 

lisburv.* 

&  Brw  or  Ixaiu  i  n  cr  IrnizKATinKAi  Iav.  IWC. 
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Hie  question  of  the  hrmfaardxiM^t  oi  ojihl  loim-  ^'T  liiv*]  fdrop? 
s  oonsiderpd  In"  the  lu^iit^te  of  Lxjtf-rnaijfiria]  Ljiv  it  Ciiiril<ri-ii!»- 
1805.  and  at  Venice  in  l*fi<t.  Ai  xlur  lan«-  se-^-j'Ci  rul*r>  w«>e 
»|)t(*<l  which  were  <]esi|;Tied  t<»  -.uj»i'l*-iij*^jt,  :i.  r'^surl  i«»  ihi-  qDf^- 
I,  the  Manual  of  the  Law>  c»f  Wir  i»revi<:»u-]T  iv^»]t#^i  ujKtfi  ai  the 
»ion  at  Oxford.  The  nile^  whif-L  wf-re  a*k»r4*^3  >eiit«n>»er  J5*, 
n,  were  aj?  follows: '' 

Art.  1.  Therp  is  no  differPTKv*  ]#^w«^f^:  iL*-  rrjj***  '^•f  tlif  law  of  war 
to  bonilianlment  hr  militart-  frmif-  '•!;  land  an<l  that  l^v  naval 


Arr.  2.  Consequently  there  applr  to  ibe  latter  th**  g^rn^ral  prinoi- 
<  enunciated  in  art.  *52  of  the  Manual  of  the  Institute — i.  e.,  it  is 
bidden  (a)  to  destroy  fiuhlic  or  private  j.n»|i»-ny.  if  >\irh  destnic- 
I  is  not  ronimande*!  hy  ih**  inijierioii-  iie*>*--ity  of  war:  i'm  to 
ivk  and  lioinliard  hx-alitic^-  wlii«-h  an-  not  defendeil. 
Art.  t^,  The  rules  enuneiateil  in  art-.  rW  and  ••4  '  nf  the  Manual 
c»qually  applicable  to  naval  liomlianlnient>. 

Art.  4.  In  virtue  of  the  fon*jroiu«r  prineipl.-,  th»»  Umiharilmont 
a  naval  forc«»  of  an  o|K*n  town — i.  ♦•..  oii«»  imi  d*'fend«^I  l»v  fnrtifii':i- 
*H  or  other  means  of  attack  or  of  n'-i-tan«i-  for  iinnie«li:itr  defen>e, 
l>y  <letachtMl  forts  sitiiat4*<]  in  |in»\iniity  to  it.  for  «»x:iniple,  at  the 
ximuni  distam-e  of  fn»m  4  to  10  kil..  i--  inailmi'*>iUle.  exivpt  in  the 
'owing  cases: 

'*liu»  lUn>k.  rh!U\  So.  1  i  l«r2i.  nis.  -jiv  s#-.*  ralv...  I»n»it  Int.  «r»tli  »M.  i  VI. 
**  et  M»«|. 

Aiiiuittlre,  XV.  :i\X 

'^V  T1m»  ("oniiiiiiiMler  of  tlie  ntlii<*kini!  tnK»|»s  nmrht.  f»\o»|»t  in  r;i*^»  of  :iv»4:iiilt. 
"i>  lipf^liininic  H  ImnilMirdment.  to  «lo  :\\\  li«*  ran  to  :Hlvis4>  tin*  UmjiI  nutlnrith'^. 
*-  In  ^nis**  of  lM>fiit)iir«lin«*nt  nil  iii>«iiriil  HM'n<nri»s  ^liall  U»  t:ik«'n  to  spaii*.  it 
^  |Mii(.Mn>I«*  to  <lo  »i>.  hntlilin^s  il<»Vi»t»»«l  to  n^liirion  and  rharity.  t»»  tli»»  arts  and 
^nf^ni,  h(kHf»ltalK.  nnd  de|Mits  of  sirk  and  wonmUil.  Tlii<  on  fomlition.  how 
'^^  that  »urb  plHCYH  lie  not  mad**  iis4»  «ir.  dinitly  «»r  indinMtly.  ftH*  imriHiM*^  nf 

*^  Im  tlic  duty  of  tlM»  lM*Hi«»>:t'd  t<»  4!fsit:nai«'  -^n.  Ii  Imlldin^s  l»y  Nuit.il»l«*  niaiix>  «»r 
^■^  Indicated  In  udvam'e  tt»  the  U'sifp-r. 
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"(1)  In  order  to  obtain  by  means  of  requisitions  or  of  contribu- 
tions what  is  necessary  for  the  fleet. 

"  Nevertheless,  such  requisitions  and  contributions  must  remain 
within  the  bounds  prescribed  by  arts.  56  and  58  ^  of  the  Manual  of  the 
Institute. 

'^(2)  In  order  to  destroy  dockyards,  military  establishments,  de- 
pots of  munitions  of  war,  or  vessels  of  war  found  in  a  port. 

'"  Moreover,  an  open  town  which  is  defended  against  the  en 
of  troops  or  of  disembarked  marines  may  l)e  Innnbarded  in  orde 
to  protect  the  landing  of  soldiers  and  of  marines  if  the  oi^en  towi 
attempts  to  j)revent  it,  and  as  an  auxiliary  measuiv.  of  war  in  orde- 
to  facilitate  an  assault  made  by  the  troops  and  discnnbarked  marinea^? 
if  the  town  defends  itself. 

"  There  are  specially  forbidden  bombardments  whose  sole  object         jg 
to  exact  a  ransom   {Rrmuhrhafz)^  and,  with  greater  reason,  thc^i    u 
de^stined  only  to  induce  the  submission  of  the  country  by  the  destrta^Kc- 
tion,  without  other  motive,  of  i)eaceable  inhabitants  or  their  proper^tr. 

"Art.  5.  An  open  town  may  not  l)e  exposed  to  bombardment  by  ti  Tie 
sole  fact: 

"(1)  That  it  is  the  capital  of  a  state  or  the  st»at  of  govemmc^Mit 
(but,  naturally,  these  circumstances  give  it  no  guarantee  agaix::^^ 
bombardment) . 

"(2)  That  it  is  actually  occupied  by  troops,  or  that  it  is  ordinafi^J 
garrisoned  by  troops  of  various  arms,  destined  to  rejoin  the  armr  ^ 
time  of  war." 

9.  Discussions  in  thk  Hague  Conference. 

§  11T4. 

By  Article  XXV.  of  the  ''  Regulations  respecting  the  Laws  ^  ^^" 
Customs  of  War  on  Land,''  adopted  at  The  Hague  July  29,  1899, ''  «J^ 
attack  or  bombardment  of  towns,  villages,  habitations,  or  buildi 
which  are  not  defended  is  proliibited.'' 

In  the  delilHM-ations  of  the  second  committee,  the  delegate 
Italy  proposed  that  this  article  should  lx>made  applicable  to  Iwnibar^* 
ments  by  naval  forces.     Objections  were  made  to  this  proiK>sal    (  ^' 

«  r)<>.  IniiH)siti<uis  ill  kind    (ro<i  ill  sit  Ions).  lovio<l  iiiM»n  oomnuines.  or  the  r^**'" 
dents  of  invadcMl  districts,  should  i)ear  dirwt  relation  to  the  jEreneraUy  recojpo'*^ 
necessities  of  war,  and  should  Ik?  in  pro|H)rtlon  to  the  re»oun*e«  of  the  dlntrkrt 
Re<iuisitions  can  only  1h»  made,  or  levieil.  with  tlie  authority  of  the  eonmiandln^ 
officer  of  the  o<*cui)i<Ml  district. 

58.  The  invader  can  not  levy  extraordinary  contributions  of  money,  saTettW 
equivalent  for  lines  or  iiniM)sts  not  paid  or  for  payni(*nts  not  made  iu  kind. 
Contributions  in  money  can  only  be  imyiosed  by  the  onier,  and  U|)on  tlie  reapoori- 
bility.  of  the  general  in  chief,  or  that  of  the  su|K>rior  civil  authority  establlsbpd 
in  the  occupitMi  territory  :  and  then,  as  nearly  as  iHissible.  in  uocordauce  frttk 
the  rule  of  ap|M)rtionment  and  assessment  of  existing  imiK>sts. 


£".' 
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iu«e  of  the  incompatibility  of  an  absolute  prohibition  with  the 
<ible  necessities  of  a  naval  force  in  regard  to  obtaining  supplies, 
(2)  because  of  the  inopportuneness  of  the  proposal.  The  commit- 
on  motion  of  its  president,  then  expressed  the  opinion  that  the 
ter  should  be  examined  by  a  future  conference.  The  British  dele- 
».  however,  adverted  to  the  fact  that  his  Government  had  refused 
ike  part  in  the  Brussels  Conference  (1874)  except  on  condition  that 
al  questions  should  remain  outside  the  deliberations.  He  added 
:  he  did  not  desire  to  touch  the  merits  of  the  question,  but  to 
are  that  for  the  reason  indicated  it  was  impossible  for  him  to 
K!iate  himself  with  the  committee's  expression  of  opinion ;  and  at 
request  the  fact  that  he  ai)stain^d  from  voting  on  it  was  entered 
:he  record. 

Tie  conference,  in  its  final  act,  July  29,  1899,  voted  certain  wishes, 
)ng  which  was  the  following: 

The  conference  expresses  the  wish  that  the  proposal  to  settle 
question  of  the  bombardment  of  ports,  towns,  and  villages  by  a 
al  force  may  be  referred  to  a  subsequent  conference  for  con- 
'ration.'' 

Tiis  wish  formed  one  of  five  which  "  were  voted  unanimously, 
in^  some  abstentions,'"  the  English  delegates  having  abstained 
n  voting. 

Conri*renoe  Internationale  de  In  Palx,  III.  27-28;  Blue  Book,  MIhc.  Na 
1  (18J)9).  280;  For.  Hel.  1809.  513,  520. 

II.  MiyES  AM)  TORPEDOES. 

§  1175. 

n  February,  1806,  Admiral  Nunez,  then  in  command  of  the 
nish  fleet  l)efort»  Valparaiso,  Chile,  on  hearing  that  an  attempt 
lid  l>e  made  fn>m  the  town  to  destroy  his  vessels  with  torj^edoes, 
=«d  the  (^hilean  Government  to  Ih»  informed  that  if  such  an  at- 
pt  was  made  he  would  instantly  o|H»n  fire  on  the  town, 
larch  3,  1866,  Admiral  Dennian  wrote  to  the  Lords  Commis.sioners 
he  Admiralty  that  he  intruded  to  use  two  of  his  ships  to  enforce 
iity-four  hours'  delay  l>efoiv  the  S])anish  s^iuadron  shouM  o|H»n 
on  Valparaiso,  in  the  event  of  the  ust»  of  torpe(l(K»s  against  the 
inisli  ships.  This  intention  the  lords  considered  "  not  to  Ik» 
tified  by  any  rule  of  international  law.*'  April  lt>,  isr»t;.  Lord 
rendon  instructed  the  British  minister  in  Chile  that  he  had  con- 
:ed  the  law  officers  of  the  Crown  on  the  subject,  and  that  in  the 
nion  of  Her  Majesty's  (lovorninent  the  course  which  the  Spanish 
liral  had  declared  he  would  pursue  would,  under  the  circum- 
ices  stated,  ^  be  justifiable  by  international  law."  "  Her  Majesty's 
^emment,^  said  Ix>rd  Clan*ndon,  "  think  it  impossible  to  deny  the 
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belligerent  ri^ht  of  Chile  to  employ  torix»(loes  against  the  Spa/i/-    * 
Kquadron;  and  e<iually  impossible  to  deny  the  belligerent  right  ^^ 
Spain  to  Iwmbard  the  town  Avhich  those  instruments  are  employed  ^^^ 
protect.     In   the  opinion  of   Her  Majesty's  Government,  howeve----^^ 
it  would  be  highly  impolitic  on  the  part  of  the  Chilean  Govemmei^^  ^^ 
to  give  ciinse  to  the  Spanish  commodore  to  put  his  threat  int^-^^^^ 
execution." 


ri» 


'»«  lirit.  &  For.  State  Papers  (1865-1800),  937,  039. 

"  The  employment  of  torpedoes  is  so  recent  a  belligerent  devic^-j_Z2< 
that  it  is  believed  the  powers  a.s  yet  have  had  no  opportunity  to  con 
sider  the  general  regulations,  if  any,  to  which  they  should  be  sul 
jexjted.     For  this  reason  I  now  forl)car  to  express  any  opinion  upor  ^^^n 
the  proceeding  to  Avhich  you  advert,"  i.  e.,  the  indiscriminate  placin.  ,^g 
by  order  of  Turkey  of  torjwdoes  in  the  Ix^d  of  the  Danube  durin  ^^gp 
the  war  with  Russia. 

Mr.  Evarts.  Sco.  of  State,  to  Mr.  Shishkin,  Russian  min.,  Jane  12,  18^^  7, 
For.  Hel.  1877,  470. 


In  1880  the  British  minister  at  Lima  reported  to  his  GovemmfrTnt 
that  the  Peruvians  had,  during  the  then  pending  war  with  Chi  le^ 
made  use  of  boats  containing  explosive  materials,  with  the  object     oi 
destroying  the  enemy's  ships,  and  that  in  some  instances  these  bo; 
had  been  set  adrift  on  the  chance  of  their  being  fallen  in  with 
some  of  tlie   Chilean   blockading  squadron.     The  British  minist^^r 
was  instructed  by  Lord  (iranviUe  *'  to  protest  in  the  strongest  mii-^^- 
ner  against  a  practice  which  is  fraught  with  so  much  danger  to  t:W^ 
ve.^selis  of  neutral  powers  in  tlie  free  navigation  of  the  high  s^^^ 
and  to  state  that  Her  Majesty's  (lovernment  will  hold  the  Peruri^^-'^ 
Government   responsible  for  any  damage  which  may  be  caused     "^^ 
British  vessels  by  the  practice  in  question." 

Sir  Edward  Thornton.  Britisli  min..  to  Mr.  Evnrts,  Sec.  of  State,  Jan.    "*  '' 
1S81,  MS.  Notes  from  (Jront  Hritain. 

With  reference  to  the  rej)ort  that  Peru  had  made  use  of  "Ijo^*' 
containing  explosive  materials,"  Avhich  had  "  in  some  in.stances  \yf^^ 
sent  adrift  on  flic  chance  of  their  beini::  fallen  in  with  bv  some  ^' 
the  Chilean  blockading  squadron,*'  the  American  minister  at  Li"^^ 
was  instructed,  should   he  find   on   in([uirv   the  report  to  be  ^'^^' 
founded,  to  make  a  *' strong  rei)resentation ''  to  the  Peruvian  Go^' 
ernment,  and  to  say  that  the  United  States  must  hold  Peru  respon- 
sible for  any  damage  done  to  American  vessels.     A  means  of  warfurf 
so  dangerous  to  neutrals,  if  it  had  been  adopted,  should,  it  wassaidj 
"  be  at  once  checked,  not  only  for  the  benefit  of  Peru,  but  in  thfi 
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rest  of  a  wise  and  chivalrous  warfare,  which  should  constantly 
•<1  to  neutral  powers  the  highest  possible  consideration." 

Mr.  EvArtD,  8«-.  «f  State,  to  Mr.  Chrl»tianc>-,  No.  119,  Jan.  25.  1881.  For. 
Uel.  1881.  857. 

uring  the  insurrection  in  Brazil  in  1803  the  American  mini.ster 
lio  do  Janeiro  n»jx)rted  that  the  coninianders  of  foreign  vessels 
asktnl  the  insurgents  to  cease  firing  while  they  searched  the  har- 
for  fl^mting  torjKjdoes.  The  American  minister  asked  whether 
light  join  with  his  colleagues  of  the  dii)lomatic  corps  to  the  end 
Cicuring  like  action  on  the  part  of  the  (iovernment  fort.s.  The 
artment  of  State  instructed  him  ''  to  join  in  the  request,  which 
lid  be  made  to  both  parties,  if  the  floating  torptnloes  are  proving 
mage  to  neutral  vessels,  that  they  i)ermit  the  removal  of  those  tor- 
les. 

Mr.  <>ref«hain.  Sec.  of  State,  to  Mr.  TlH)mi;soii,  iiiln.  to  Brazil,  tel.,  Nov. 
17.  \SK\,  For.  Rel.  18JW,  75. 

[Tnder  the  direction  of  the  Chief  of  Engineers  submarine  mines 
•  placed  at  the  most  exposed  points.     Before  the  outbreak  of  the 

peniianent  mining  casemates  and  cable  galleries  had  lx>en  con- 
•ted  at  nearly  all  important  harbors.  Most  of  the  torjwdo  mate- 
was  not  to  be  found  in  the  market,  and  had  to  Ix'  s{)ecially  manu- 
ured.     Under  date  of  April  10,  district  offict»rs  were  directed  to 

all  preliminary  measui-es,  short  of  the  actual  attaching  of  the 
ed  mines  to  the  cables,  and  on  April  *22  telegraphic  orders  were 
^d  to  plat^  the  loaded  mines  in  position. 

The  aggri'gate  numlx»r  of  mines  placed  was  1,535,  at  the  princi- 
liarlK)rs  from  Maine  to  California.  Pn^parations  were  also  made 
the  planting  of  mines  at  (vrtain  other  harlK)rs,  but  owing  to  the 
w  destruction  of  the  Spanish  fleet  these*  mines  were  not  pla(*ed.^' 

I^rwldent  McKlnley,  aiiiiual  nM*sRiijco.  THh*.  r»,  1898,  For.  Rel.  1808.  lvi. 
Ak  to  the  notice  given  of  tlH»  mines  in  New  York  llarltor.  wv  .Mr.  l>ay.  StM*. 

of  State,  to  Sir  J.  rann<vfote.  British  anilmss..  May  11.   ISJKS,   MS. 

NoteH  to  British  I^jf.  XXIV.  \h:\. 
Ace«»m[ianying  tlH»  notiiv  iriven  l»y  the  TnittHl  States  <»f  the  placing;  of 

uiliieH  there  wen*  rej^ulations  for  the  navipition  of  the  entran(*es  to 

harl>on»,  pending  war. 

t  the  conference  at  The  Hague,  in  ISOO,  the  president  of  the  fcc- 
sulicommittee  of  the  second  eoinmittee  >u^ge.<te<l  for  dis<*ussion 
siibjei-t  of  the  use  of  submarine  torpedo  lH)ats,  intimating  at  the 
etinie  that  if  one  nation  ad<)|)te<l  th<'M>  terrible  weapons  all  should 
fee  to  do  so. 

apt  Siegel  thought  that,  if  other  nations  wouM  a^i*e<'  not  to 
|>t  .shi{M  of  this  kind,  ( iennan y  would  a<lhere  to  the  iinderManding. 
tpt.  Mahan  reserved  his  opinit>n  and  that  of  his  (loveriuu^wt^ 
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The  Austro-Hungarian  delegate  said  that  his  Government  had  no 
such  boats  which  were  not  sufficiently  developed  to  be  of  practical 
use.  Personally  he  thought  they  might  be  employed  for  the  defense 
of  ports  and  roads  and  render  very  appreciable  service. 

The  Danish  delegate  thought  his  Government  would  agree  to  forbid,^ 
if  othei*s  would. 

The  French  delegate  thought  they  had  an  eminently  defensiv 
object,  and  it  was  not  necessary  to  prohibit  them. 

The  British  delegate  thought  his  Government  would  consent  t- 
forbid  them  if  all  the  Great  Powers  would  agree  to  do  so. 

The  delegates  of  Italy  and  Japan  express(»d  an  opinion  similar 
that  of  Gapt.  Siegel. 

The  Netherlands  delegate  considered  the  submarine  torpedo  Ix^ 
an  arm  of  the  feeble,  and  that  it  could  not  be  forbidden. 

The  Russian  delegate,  with  a  reserve  as  to  unanimity,  was  for  pi: 
hibition. 

The  Siamese  delegate  reserved  the  question,   (1)   as  he  was  5 
structed  to  adhere  as  far  as  possible  to  humane  measures,  but  (2) 
he  thought  it  necessary  seriously  to  consider  the  necessities  of 
defense  of  weak  states. 

The  delegate  of  Sweden  and  Norway  concurred  with  The  Netlm 
lands  delegate. 

The  Turkish  delegate  wished  to  reserve  the  use  of  the  weapon 
means  of  defense. 

Conference  Internationnlo  de  la  Palx,  1899,  part  2,  p.  88. 

Captain  Maban,  in  liia  report  on  diHarmament,  with  reference  to  na"^ 
observes,  in  resi)ect  of  bis  opposition  to  the  proiX)sal  to  forbid 
use  of  projei*tlle8  the  sole  purpose  of  which  was,  on  bursting*       ^^ 
spread  asphyxiating  or  deleterious  gases: 

"3.  That  it  was  illogical,  and  not  demonstrably  humane,  to  be  teiKSw 
about  asphyxiating  men  with  gas,  when  all  were  prepared  to  ad^"*^'^ 
that  it  was  allowable  to  blow  the  l)ott(mi  out  of  an  ironclad  at  nx^^ 
night,  throwing  four  or  five  hundred  into  the  sea,  ^to  be  choked     */ 
water,  with  scarcely  the  remotest  chance  of  escape."     (Holls,  4&&^ 

III.  GUTTIMi  OF  CABLES. 

§  117(>. 

Article  X.  of  the  convention  of  1884  for  the  protection  of  subno^- 
rine  cables  outside  territorial  waters  provides  that,  when  there  ^ 
reason  to  believe  that  an  infraction  of  the  convention  has  been  ''coni' 
mitted  bv  a  vessel  other  than  a  vessi»l  of  war/'  the  master  of  thestts- 
pe<*ted  vessel  may  l)e  required  to  (»xhibit  the  official  evidence  of  its 
nationality.  Article  XV.  provid(\s:  '*  It  is  uuderstooil  that  the  stipu- 
lations of  this  convention  shall  in  nowise  affect  the  libertv  of  action 
of  belligerents."    Lest  there  might,  even  after  this  article^  be  woo 
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r>. 


I  PBISOKEBS.  869 

suiiderstanding.  liord  Lyons  offered  in  behalf  of  the  British 

mient  the  following  declaration :  "  Her  Majesty's  Government 

:ands  Artirle  XV.  in  this  sense,  that,  in  time  of  war,  a  bellig- 
i  signatory  of  the  convention,  shall  be  free  to  act  in  regard  to 

•ine  cables  as  if  the  convention  did  not  exist."    The  Belgian 

es  submitted  a  declaration  of  the  same  tenor. 

ubtuariue    Telcgrapbtc    CableH    in    their    International    Relations,    by 
George  Grafton  Wilson,  Naval  War  College.  Aug.  1901,  13. 

ng  the  war  with  Spain,  officers  of  the  United  States  on  several 
ns  cut  submarine  cables  owned  by  neutrals,  in  order  to  prevent 
versary  from  making  use  of  them  in  furtherance  of  hostile 
;.  The  protection  of  .submarine  cables  outside  territorial  waters 
lated  by  the  international  convention  signed  at  Paris,  March 
4.  This  convention,  to  which  the  United  States  is  a  party, 
ily  provides  that  its  stipulations  "  shall  in  nowise  affect  the 
of  action  of  belligerents."  The  precedents  as  to  such  action, 
>  the  war  with  Spain,  were  not  numerous,  since  communication 
les  is  a  comparatively  recent  thing.  On  the  outbreak  of  the 
e  Government  of  the  United  States  considered  "  the  advantage 
aring  telegraph  cables  neutral,"  and  to  that  end  directed  its 
forces  in  Cuban  waters  to  refrain  from  interfering  with  them 
ther  orders.  This  inhibition  evidently  was  soon  revoked.  Early 
,  1898,  two  out  of  three  cables  were  cut  near  Cienfuegos,  with  a 
}  sever  connection  with  Havana.  On  Mav  10,  an  unsuccessful 
iras  made  to  cut  the  Santiago  de  Cuba-Jamaica  cables;  and  two 
ter  one  of  them  was  severed  1.8  miles  off  Morro  Castle.  May 
cable  connecting  Cuba  and  Hayti  was  broken  out.side  the 
league  off  Mole  St.  Nicholas.  July  11,  the  cable  connecting 
Cruz  del  Sur,  Trinidad,  Cienfuegos,  and  Havana,  with  Man- 
and  the  east  of  Cuba,  was  cut ;  as  was  also,  five  days  later,  the 
!ine<'ting  Santa  Cruz  and  Jucaro.  All  or  nearly  all  the  cables 
lie  proi)erty  of  neutrals.  The  neutral  (British)  cable  from 
0,  in  the  Philippines,  to  Hong  Kong  was  cut  by  Admiral 
In  all  thi»si»  cases  the  object  of  the  interruption  was  to  con- 
nd  fni.strate  the  military  operations,  whether  offensive  or 
ve,  of  the  enemv. 

ft 

aval  Operations  of  the  War  with  Spain.  17<J.  180.  208.  20*J.  210,  211, 
244.  255:  and  sut>ra.  $  l(i.m 

IV.  rRlSOSKRS. 

S11T7. 

?  Attorney-General  of  the  United  States  has  given  it  as  his 
u  and  in  it   I  concur,  that  any  American  citizen,  U'ing  a 
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l>ilot,  may  lawfully  oxercis(»  his  usual  functions  as  pilot  on  boanl  of 
any  vessel  of  war:  and  if  during  his  employment  on  Iward  an 
engagement  shall  take  place,  his  being  on  IxMird  is  not  to  be  con- 
sidered as  criminal,  but  accidental  and  innocent/' 

Mr.  Randolph,  Sec.  of  State,  to  Mr.  Fauchet,  Sei)t.  17,  1794.  7  MS.  Dom. 
r^t.  268. 

A  French  decree  "  that  every  foreigner  found  on  board  the  ve^ls 
of  war  or  of  commerce  of  the  enemy  is  to  be  treated  as  a  prisoner  of 
war,  and  can  have  no  right  to  the  protection  of  the  diplomatic  and 
commercial  agents  of  his  nation,"  is  in  contravention  of  the  law  of 
nations. 

Mr.  Madison,  Sec.  of  State,  reiwrt.  Jan.  2.^  180«>,  15  MS.  Dom.  Let  7a 

"  9.  The  crews  of  blockade  runners  are  not  enemies  and  should  be 
treated  not  as  prisoners  of  war,  but  with  every  consideration.  Any  of 
the  officers  or  crew,  however,  whose  testimony  before  the  prize  court 
may  be  desired,  should  be  detained  as  witnesses." 

lustriictious  to  U.  S.  Blockading;  Ves-sels  and  Cruisers.  General  Order*. 

No.  492.  June  20,  18J)8.  For.  Uel,  1898,  781. 
See  Mr.  Seward,  Se<'.  of  State,  to  Mr.  Welles,  Set\  of  Navy.  May  5,  I8ft*» 

G4  MS.  Dom.  lA»t.  207. 
Count  Bismarck  In  1870  denie<l  tliat  sailors  on  captured  merchant  Te»e^ 

could  be  made  prisoners  of  war.  and  threatened  and  executed  reprlsttW 

on  France  for  acting  on  that  princli)le.     (Ilall,  Int.  Law.  .5th  ed.  407- ) 

After  the  outbreak  of  war  between  the  United  States  and  Spa*"*^ 
in  1898,  various  Spanish  merchant  vessels,  captured  as  prize  by  tl"^^ 
American  naval  forces,  were  sent  to  Key  West  for  judicial  procee^^" 
ings.     The  officers  and  crews,  in  order  to  afford  them  subsistenc^=^? 
were  turned  over  to  the  military  authorities  and  w^ere  "  harborfe^ 
and  protected  ''  at  the  Key  West  barracks.     June  24, 1898,  the  Unit^^ 
States,  1km ng  desirous  of  making  an  arrangement  for  sending  th^^** 
away,  notified  tlie  French  ambassador,  wlio  was  charged  with  tB^ 
care  of  Spaiiisli  interests,  that  it  wouhl  give  instructions  for  thcr-^'" 
subsistence  and  protection  on  their  way  to  a  place  of  embarcatic^^' 
June  ;^0,  1898,  notice  was  given  that  they  would  be  sent  to  ^^'^ 
York,  Avliere  it  was  re(|ueste(l  tliat  tliey  should  be  committed  tot*** 
care  of  the  consul-general  of  Austria-Hungary,  to  whom  the  protc»<^" 
tion  of  Spanish  interests. at  that  j)ort  was  entrusted. 

In  a  case  where  a  Spanish  brig  Hying  the  flag  of  Honduras  ^*-* 
captured  while  attempting  to  run  the  blockade  of  Havana,  and  ^*'*' 
condenuied  and  ordered  to  \k'  sold,  the  United  States,  while  disclain'- 
ing  any  desire  to  detain  the  persons  found  on  board,  stated  that  i* 
did  not  think  its(»lf  under  "  any  obligation  to  provide  them  withtn^ 
means  of  transportation,  especially  as  the  devices  resorted  to  by  th^ 
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le  purpose  of  escaping  lawful  capture  must  have  been 
hose  on  board/' 

el.  1888,  789,  795-800. 

nish  steamer  Panama^  while  on  a  voyage  from  New  York 
was,  after  the  outbreak  of  war,  between  the  United  States 
captured  as  prize  bj'  the  American  naval  forces.  Among 
1  on  board  was  a  Spanish  subject,  who  gave  his  name  as 
;z  Zapatero.  As  he  had  in  his  possession  a  lot  of  coast 
ch  he  threw  overl)oard,  and  as  he  had  in  his  trunk  epaulets 
•d,  and  admitted  that  he  had  some  vears  lx»fon»  l)et»,n  an 
e  Spanish  navy,  he  was  hehl  as  a  military  i)ers(m  and  was 
tress  Monroe  as  a  ])risoner  of  war.  Orders  were  given  to 
n  with  accommodations  and  treat  him  according  to  the 
le  should  claim,  but,  as  he  refused  to  make  any  statement 
ing  his  name,  he  was  held  as  a  private.  After  the  con- 
he  protocol  of  Aug.  12,  1898,  as  a  preliminary  to  the  con- 
.  peace,  he  was  released. 

i»l.  18JI8.  71M,  798,  809. 

he  war  between  the  T^'^nited  States  and  Spain,  in  1808,  the 
crews  of  various  Spanish  vessels  which  were  captured  as 

e  American  forays  were,  while  in  the  custody  of  the  latter, 
send  to  and  receive  from  their  families  in  Spain  open 

tions,  as  well  as  to  correspond  in  the  same  manner  with 

of  the  vesst^Is. 

el.  181W,  78J)-790,  792,  793.  VM. 

1898,  the  United  States  proposed  to  allow  1,000  Spanish 

at  Portsmouth,  N.  II.,  as  j)risoiHTs  of  war,  to  return  on 

he  Spanish  Government   wouhl  send  a  neutral  ship  for 

nish  Government  declined  the  offer  on  the  gn)und  that 
I  naval  ccnle  imi)osed  a  i)enahy  upon  prisoners  of  war  who 
r  release  by  giving  their  |)n)niis<»  not  to  IxMir  arms  agiiin 
enemy.  The  Spanish  (Joveriinient  added  that,  although 
ion  would  s4*eni  to  apply  rather  to  ollicrrs  than  to  (H)innioii 
i\\\  whom  such  an  engagement  was  not  generally  ex|)ect«Ml, 
y  of  marine  <lid  not  fed  itself  in  a  posit it»n  to  consent  to 
»n  of  a  cfHirsi*  with  ivgard  to  one  class  of  naval  fori*es 
!d  Im»  punishinl  as  a  fault  with  regard  to  another. 

el.  1S!I8.  J»9<M)9S. 

ateil  by  the  Japanex*  ?^ini^^e|•  in  Washington,  <»n  April  9, 
bis  Government  had  releasi'd  liU  the  passengers  on  board 
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of  Russian  merchant  vessels  captured  by  Japanese  cruisers,  an^7  em 
the  oflScers  and  members  of  the  crew,  except  those  whose  presence  wssf 
deemed  necessary  in  the  trial  before  the  admiralty  court. 

For.  Rel.  1904,  433.  434. 

In  May,  1004,  the  Japanese  Government  sought  the  return  by  Rossffi^  ^ 
the  crew  of  a  Japanese  vessel  which  had  been  sunk  by  the  Rus^*^ 
fleet  off  the  coast  of  Corea,  as  had  been  done  by  the  Russian^ 
the  case  of  another  Japanese  vessel.    The  matter  was  submitted    ^^ 
the  viceroy  who,  **  for  considerations  i)ertaining  to  the  war,"  decU^^^ 
to  grant  the  request.     (For.  Rel.  1904.  435,  436,  721.) 

V.  TREATMENT  OF  SICK  AM)  WOUyUED. 

§  1178. 

By  a  convention  signed  at  Geneva,  Oct.  20,  1868,  by  representati  "^'ft5 

of  North  Germany,  Austria,  Baden,  Bavaria,  &^1- 

Additionai  article!  gjun^^  Denmark,  France,  (Jreat  Britain,  Italy,  The 

e     neva    n-  j^T^^hgrJands,    Sweden    and    Norwav,    SwitzerlaTidi 

Turkey,  and  Wurtemburg,  fifteen  articles  were 

posed  to  be  added  to  the  convention  of  xVug.  22,  1864.     Of 

articles,  ten  (VI.-XV.,  inclusive)  related  to  marine  warfare. 

In  the  subsequent  discussions,  an  amendment  to  Art.  IX.  was 
posed  by  France;  and  in  a  correspondence  between  England 
France,  Art.  X.  w^as  elucidated.  The  fifteen  articles,  common  1 J 
called  the  "  additional  articles  of  1868,"  with  the  French  amendine:Bit 
to  Art.  IX.  in  brackets,  and  the  elucidations  of  Art.  X.  annexed  'tio 
the  text,  are  as  follows : 

''Article  I.  The  persons  designated  in  Article  II  of  the  Conve^xn- 
ton  shall,  after  the  occupation  by  the  enemy,  continue  to  fulfil  thc^^r 
duties,  according  to  their  wants,  to  the  sick  and  wounded  in  ttoe 
ambulance  or  the  hospital  which  they  serve.  When  they  request  *^ 
withdraw,  the  commander  of  the  occupying  troops  shall  fix  the  tirK^ 
of  departure,  which  he  shall  only  l)e  allowed  to  delay  for  a  short  tir**® 
in  case  of  militarv  necessitv. 

"Art.  II.  Arrangements  will  have  to  l)e  made  by  the  belligerei'^ 
powers  to  ensure  to  the  neutralized  person,  fallen  into  the  hands  oi 
the  army  of  the  enemy,  the  entire  enjoyment  of  his  salary. 

"Art.  Til.  Under  the  conditions  provided  for  in  Articles  I.  andM  ' 
of  the  Convention,  the  name  '  ambulance '  applies  to  field  hospit**^ 
and  other  temporary  establishments,  which  follow  the  troops  on  tb* 
field  of  battle  to  receive  the  sick  and  wounded. 

"Art.  IV.  In  conformitv  with  the  spirit  of  Article  V.  of  the  Co^' 
vention,  and  to  the  ivservations  contained  in  the  ])rotocol  of  18M,  '* 
is  explained  that  for  the  aj)pointnient  of  the  charges  relative  to  th^ 
quaiiering  of  troops,  and  of  the  contributions  of  war,  account  <ynly 
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aken  in  an  equitable  manner  of  the  charitable  zeal  displayed 
habitants. 

V.  In  addition  to  Article  VI.  of  the  Convention,  it  is  stipu- 
t,  with  the  reservation  of  officers  whose  detention  might  be 
i  to  the  fate  of  arms  and  within  the  limits  fixed  by  the 
iragraph  of  that  article,  the  wounded  fallen  into  the  hands 
emy  shall  be  sent  back  to  their  country  after  they  are  cured, 
;  if  possible,  on  condition,  nevertheless,  of  not  again  bearing 
ing  the  continuance  of  the  war. 

"articles  concerning  naval  forces. 

VI.  The  boats  which,  at  their  own  risk  and  peril,  during  and 
engagement  pick  up  the  shipwrecked  or  wounded,  or  which, 
icked  them  up,  convey  them  on  board  a  neutral  or  hospital 
II  enjoy,  until  the  accomplishment  of  their  mission,  the  char- 
leutrality,  so  far  as  the  circumstances  of  the  engagement  and 
ion  of  the  ships  engaged  will  permit. 

appreciation  of  thest*  circumstances  is  entrusted  to  the 
r  of  all  the  combatants.  The  wrecke<l  and  wounded  thus 
p  and  saved  must  not  serve  again  during  the  continuam*e 
r. 

VII.  Tlie  religious,  medical,  and  hospital  staff  of  any  cap- 
sel  are  declared  neutral,  and,  on  leaving  the  ship,  may  remove 
es  and  surgical  instruments  which  aixj  their  private  pro|)erty. 

VIII.  The  staff  designated  in  the  preceding  article  must  con- 
fulfil  their  functions  in  the  captured  ship,  assisting  in  the 
)(  the  wounded  made  by  the  victorious  party;  tliey  will  then 
•rtv  to  return  to  their  countrv,  in  conformitv  with  tlie  second 
(h  of  the  first  additional  article. 

stipulations  of  the  second  additional  article  are  applicable  to 
md  allowance  of  the  staff. 

IX.  The  military  hospital  ships  remain  under  martial  law 
at  concerns  their  stoivs;  they  IxH^ome  the  projx^rty  of  the 
ut  the  latter  must  not  divert  them  from  their  sj)ecial  appro- 
duriiig  the  continuance  of  tlie  war. 

vessels  not  e<iuip|)ed  for  lighting,  which,  during  j>eace,  the 
ent  shall  have  officially  declared  to  lx»  intended  to  starve  a< 
lospital  ships,  shall,  however,  enjoy  during  the  war  conipl'»te 
y,  both  as  regards  stores,  and  also  as  i-egards  their  sUiff,  pro- 
?ir  equipment  is  exclusively  appropriated  to  the  special  serv- 
lidi  they  are  employed.  1 

X.  Anv  merchantman,  to  whatever  nation  she  may  belon<f. 

ft  •  *^ 

exclusively  with  removal  of  sick  and  wounded,  is  protected 
ality,  but  the  mere  fact,  noted  on  the  ship's  books,  of  ihe 
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vessel  having  been  visited  by  an  enemy's  cruiser,  renders  the  sick  and 
wounded  incapable  of  serving  during  the  continuance  of  the  war. 
The  cruiser  shall  even  have  the  right  of  putting  on  board  an  officer 
in  order  to  accompany  the  convoy,  and  thus  verify  the  good  faith  of 
the  o{x»ration. 

"  If  the  merchant  ship  also  carries  a  cargo,  her  neutrality  will  still 
protect  it,  provided  that  such  cargo  is  not  of  a  nature  to  be  confiscated 
by  the  belligerents. 

"  The  belligerents  retain  the  right  to  interdict  neutralized  vessels 
from  all  communication,  and  from  any  course  which  they  may  deem 
prejudicial  to  the  secrecy  of  their  operations.  In  urgent  cases  special 
conventions  mav  be  entered  into  l)etween  commanders-in-chief,  in 
order  to  neutralize  temj)orarily  and  in  a  special  manner  the  vessels 
intended  for  the  removal  of  the  sick  and  wounded. 

"Art.  XI.  Wounded  or  sick  sailors  and  soldiers,  when  embarked, 
to  whatever  nation  they  may  belong,  shall  be  protected  and  taken 
care  of  by  their  captoi*s. 

"  Their  return  to  their  own  country  is  subject  to  the  provisions  ot 
Article  VI.  of  the  Convention,  and  of  the  additional  Article  V. 

•'Art.  XII.  The  distinctive  flag  to  be  used  with  the  national  fl»Ci 
in  order  to  indicate  any  vessel  or  boat  which  may  claim  the  benrfi"^ 
of  neutrality,  in  virtue  of  the  principles  of  this  Convention,  is  a  wh»  *** 
flag  with  a  red  cross.  The  belligerents  may  exercise  in  this  resp^^ 
any  mode  of  verification  which  they  may  deem  m»cessary. 

''Military  hos[)ital  ships  shall  be  distinguished  by  being  paint ^^u 
white  outside,  with  given  strakc. 

"Art.  XIII.  The  hospital  ships  which  are  equipped  at  the  experB-^ 
of  the  aid  societies,  recognized  by  the  governments  signing  this  Co'^' 
vention,  and  which  are  furnished  with  a  commission  emanating  fro'" 
the  sovereign,  who  shall  have  given  express  authority  for  their  bei:H? 
fitted  out,  and  with  a  certificate  from  tlie  proi>er  naval  authority  tl>^^^ 
they  have  been  placed  under  his  control  during  their  fitting  out  ax^" 
on  their  final  (lej)arture,  and  that  they  were  then  appropriated  sote*? 
to  the  purpose  of  their  mission,  shall  be  considered  neutral  as  well  ^^ 
ihe  whole  of  their  staff.  They  shall  Ix*  recognized  and  protected  W 
the  belligerents. 

'*  They  shall  make  themselves  known  by  hoisting,  together  wit^** 
their  national  flag,  the  white  flag  with  a  red  cross.     The  distinct!^ 
mark  of  their  staff,  while  performing  their  duties,  shall  be  an  arnil** 
of  the  same  colors.     The  outer  painting  of  these  hospital  ships  shfl" 
bi?  white,  with  red  strake. 

"  These  ships  shall  bear  aid  and  assistance  to  the  wounded  aoo 
wrecked  belligerents,  without  distinction  of  nationality. 


*■•  _< 
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rhey  must  take  care  not  to  interfere  in  any  way  with  the  move- 
Ls  of  the  combatants.  During  and  after  the  battle  they  must  do 
•  duty  at  their  own  risk  and  peril. 

The  belligerents  shall  have  the  right  of  controlling  and  visiting 
1 ;  they  will  be  at  liberty  to  refuse  their  assistance,  to  order  them 
epart,  and  to  detain  them  if  the  exigencies  of  the  case  require 

a  step. 

The  wounded  and  wrecked  picked  up  by  these  ships  can  not  be 
limed  by  either  of  the  combatants,  and  they  will  be  required  not 
^rve  during  the  continuance  of  the  war. 

Irt.  XIV.  In  naval  wars  any  strong  presumption  that  either 
gerent  takes  advantage  of  the  benefits  of  neutrality,  with  any 
r  view  than  the  interest  of  the  sick  and  wounded,  gives  to  the 
r  belligerent,  until  proof  to  the  contrary,  the  right  of  suspending 
Convention  as  regards  such  belligerent. 

S^hould  this  presumption  become  a  certainty,  notice  may  be  given 
uch  belligerent  that  the  Convention  is  suspended  with  regard  to 

during  the  whole  continuance  of  the  war. 

iirr.  XV.  The  present  act  shall  be  drawn  up  in  a  single  original 
',  which  shall  be   deposited  in  the  archives  of  the  Swiss  Confed- 
ion. 
Vn  authentic  copy  of  this  Act  shall  be  delivered,  with  an  invita- 

to  adhere  to  it,  to  each  of  the  signatory  Powers  of  the  Convention 
le  22d  of  August,  1864,  as  well  as  to  those  that  have  successively 
ded  to  it." 

be  interpretation  placed  by  France  and  England  on  Art.  X.  is  to 
following  effeot: 

The  question  being  raised  as  to  whether,  under  Article  X.,  a  ves- 
Tiight  not  avail  herself  of  the  carrying  of  sick  or  wounded  to 
i^  with  impunity  in  traffic  otherwise  hazardous  under  the  rules 
»'ar,  it  was  agreed  that  there  was  no  purpose  in  the  articles  to 
ify  in  any  particular  the  generally  admitted  principles  concem- 
the  rights  of  belligerents;  that  the  performance  of  such  services 
Aimanitv  could  not  be  used  as  a  cover  either  for  contraband  of 

cr  (or  enemy  merchandise* ;  and  that  every  boat  which  or  whose 
X)  would,  under  ordinary  circumstances,  be  subject  to  confisca- 

ctn  not  be  relieved  therefrom  by  the  sole  fact  of  carrying  sick 

Wounded. 

Question  being  raised  as  to  whether,  under  Article  X.,  an  abso- 
-  right  was  afforded  to  a  blockaded  party  to  freely  remove  its 
J  and  wounded  from  a  blockaded  town,  it  was  agreed  that  such 
^ovtl  or  evacuation  of  sick  and  wounded  was  entirely  subject  to 

consent  of  the  blockading  party.  It  should  be  i>ermitted  for 
luuiity's  sake  where  the  superior  exigencies  of  war  may  not  inter- 

H.  Doc.  661— vol  7 26 
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vene  to  prevent,  but  the  besieging  party  might  refuse  permission 
entirely." 

The  full  text  of  the  French  interpretation  is  as  follows: 

"  The  second  paragraph  of  the  additional  Article  X.  reads  thus: 
'  If  the  merchant  ship  also  carries  a  cargo,  her  neutrality  will  still 
protect  it,  provided  that  such  cargo  is  not  of  a  nature  to  be  confis- 
cated by  the  belligerent.^ 

"  The  words '  of  a  nature  to  be  confiscated  by  the  belligerent '  apply 
equally  to  the  nationality  of  the  merchandise  and  to  its  quality. 

"  Thus,  according  to  the  latest  international  conventions,  the  mer- 
chandise of  a  nature  to  l^e  confiscated  by  a  cruiser  are — 

"  First.  Contraband  of  war  under  whatever  flag. 

"  Second.  Enemy  merchandise  under  enemy  flag. 

"  The  cruiser  need  not  recognize  the  neutrality  of  the  vessel  carry- 
ing wounded  if  any  part  of  its  cargo  shall,  under  international  law, 
l>e  cromprised  in  either  of  these  two  categories  of  goods. 

"  The  faculty  giv(Mi  by  the  paragi'aph  in  question  to  leave  on  board 
of  vessels- carrying  wounded  a  portion  of  the  cargo  is  to  be  consid- 
ered as  a  facility  for  the  carriage  of  freight,  as  well  as  a  valuable 
privilege  in  favor  of  the  navigability  of  merchant  vessels  if  they  ^ 
bad  sailors  when  only  in  ballast;  but  this  faculty  can  in  no  w»se 
prejudice*,  the  right  of  confiscation  of  the  cargo  within  the  limi^ 
fixed  bv  international  law. 

''Every  ship  the  cargo  of  which  would  be  subject  to  confiscati^^^ 
by  the  cruiser  under  ordinary  circumstances  is  not  susceptible    **' 
being  covered  by  neutrality  by  th(^  sole  fact  of  carrying  in  additi^*^ 
sick  or  wounded  men.    Tlie  ship  and  the  cargo  woi^d  then  come  uncJ^^ 
the  conunon  law  of  war,  which  has  not  been  modified  by  the  conve^' 
ti(m  except  in  favor  of  the  vessel  exclusively  laden  with  wound^ 
men,  or  the  cargo  of  which  would  not  \x\  subject  to  confiscation    * 
any  case.     Thus,  for  examph*,  the  merchant  ship  of  a  belliger^'^^ 
laden  with  neutral  merchandise  and  at  the  same  time  carryings*^ 
and  wounded  is  covered  by  neutrality. 

"The  merchant   ship  of  a  belligerent  carrying,  besides  wounii^^ 
and  sick  men,  goods  of  the  enemy  of  the  cruiser's  nation  or  cont^' 
band  of  war  is  not  neutral,  and  tlie  shij),  as  well  as  the  cargo,  con^^ 
under  the  common  law  of  war. 

"'  X  neutral  ship  carrying,  in  addition  to  wounded  and  sick  men  ^ 
the  Ix^lligerent,  contraband  of  war  also  is  subject  to  the  common  1**^ 
of  war. 

'*  A  neutral  ship  carrying  goods  of  any  nationality,  but  not  contrt- 
band  of  war,  lends  its  own  neutrality  to  the  wounded  and  sick  which 
it  may  carry. 

"*  In  so  far  as  concerns  the  usage  which  expressly  prohibits  a  carta 
ship  from  engaging  in  any  conmierce  whatsoever  at  the  point .« 
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ival,  it  is  deemed  that  there  is  no  occasion  to  specially  subject  to 
t  inhibition  vessels  carrying  wounded  men,  because  the  second 
ngraph  of  Article  X.  imposes  ujwn  the  l)elligerents,  equally  as 
m  neutrals,  the  exclusion  of  the  transportation  of  merchandise 
ject  to  c*onflscation. 

Moieover,  if  one  of  the  belligerents  should  abuse  the  privilege 
ich  is  accorded  to  him,  and  under  the  pretext  of  transporting  the 
unded  should  neutralize  under  its  flag  an  important  commercial 
ercourse  which  might  in  a  notorious  manner  influence  the  chances 
the  duration  of  the  war,  Article  XIV.  of  the  convention  could 
tly  Ik?  invoked  by  the  other  l)elligcrcnt. 

'As  for  the  second  i>oint  of  the  British  Govenunent,  relative  to  the 
ivilogi*  of  effectively  removing  from  a  city,  l)esieged  and  blockaded 
sea,  under  the  cover  of  neutrality,  vess(»ls  lx»aring  wounded  and 
k  men,  in  such  a  way  as  to  pn)long  the  resistance  of  the  lK»sieged, 

convention  does  not  authorize  this  privilege.  In  according  the 
lefits  of  a  neutral  status  of  a  specifically  limited  neutrality  to  ves- 

carrj'ing  wounde<l,  the  ccmvention  could  not  give  them  right.s 
t'rior  to  those  of  other  neutrals  who  can  not  pass  an  effective 
^kade  without  sjx»cial  authorization.  Humanity,  however,  in  such 
*se,  does  not  lose  all  its  rights,  and,  if  circumstances  permit  the 
€*ging  party  to  relax  the  rigorous  rights  of  the  blockade,  the  Iw- 
^d  party  may  make  propositions  to  that  end  in  virtue  of  the 
rX\\  paragraph  of  Article  X." 

"^  1870  the  French  and  North  (rerman  (iovernments,  although  the 
itioiial  articles  had  not  l)ec()me  internationally  effective,  provi- 
**lly  accepted  them,  together  with  the  English- French  inter|)i'eta- 
»-«  of  Articles  IX.  and  X.,  as  a  nunlus  vivendi  ajiplicable,  by  land 

Ijy  sea,  to  the  war  then  in  progress. 
t^e  Spanish  Oovernment,  by  a  note  of  Sept.  7,  1872,  declared  its 
1  i  ness  to  adhere  to  the  articles. 

»^e  President  of  the  I'^nited  States,  March  1,  ISS'J,  acceded  ImUIi  to 
^'X»nvention  of  18<>4  and  the  additional  articles  of  l.sChS:  but,  in  his 
Plantation  of  July  *J0,  IHS-J,  pronudgating  the  convention  of  18r4, 

pmniulgation  of  the  ac(vs.si()n  to  the  a<lditioiial  articles  wa>  re- 
'W  till  the  signatory  powers  should  render  them  internationally 
^'^ive  by  the  exchange  of  ratifications.  By  an  instru<-tion  to  its 
^i-ster  at  Ik»rne,  Jan.  20,  Lss:^,  the  Tnited  States  res<'rved  the  right 
^iiit  the  bracketed  amendment  to  Art.  IX.  of  the  a<lditional  arti- 
"*•  tnd  to  make  *'anv  other  necessarv  corrections"  if  the  exchange 
*^tifications  should  be  completed  lH»t\ve(*n  the  signatory  and  adher- 
t  powers.  This  instruction  apparently  was  suggoted  l)v  the  dis- 
'Very  tliat  the  ^imendment,  which  appeaivd  in  brackets  in  the 
(ifrlLsh  text  in  the  poss(»ssion  of  the  Department  of  State,  was  not 
be  found  iu  the  original  French  text  adopted  at  Geneva,  Uct.  20, 
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1868.    It  seems  that  the  United  States  was  never  furnished  with  the 
amendment  and  elucidations  till  May  4,  1898. 

On  the  breaking  out  of  hostilities  with  Spain,  however,  in  April, 
1898,  the  United  States  commissioned  the  ambulance  ship  Solace  to 
accompany  the  Atlantic  fleet  as  a  noncombatant  hospital  ship,  to  ren- 
der aid  to  the  sick,  wounded,  and  dying,  according  to  the  spirit  of  the 
additional  articles.  To  this  end  the  Government  issued  the  following 
order : 

"  General  Orders,  )  Navy  Department, 

No.  487.  )  Washington,  April  27, 1898. 

"  The  Solace  having  been  fitted  and  equipped  by  the  Department 
as  an  ambulance  ship  for  the  naval  service  under  the  terms  of  the 
Geneva  Convention  is  about  to  be  assigned  to  service. 

"  The  Geneva  Cross  flag  will  be  carried  at  the  fore  whenever  the 
national  flag  is  flown. 

"  The  neutrality  of  the  vessel  will,  under  no  circumstances,  be 
changed,  nor  will  any  changes  be  made  in  her  equipment  without  the 
authority  of  the  Secretary  of  the  Navy. 

"  No  guns,  ammunition,  or  articles  contraband  of  war,  except  coal 
or  stores  necessary  for  the  movement  of  the  vessel,  shall  be  placed  oft 
board ;  nor  shall  the  vessel  be  used  as  a  transport  for  the  carrying  ^^ 
dispatches,  or  officers  or  men  not  sick  or  disabled,  other  than  tho^ 
belonging  to  the  medical  department. 

''  Information  as  to  the  special  work  for  which  the  Solace  is  '^' 
tended  will  be  communicated  to  the  commander  in  chief  of  the  squ^^^ 
ron  by  the  Department. 

"  John  D.  Long,  Secretary.'^' 

Contemporaneously  the  Swiss  Government,  as  the  organ  of  the  ^^S 
natories  of  the  (Jeneva  Convention,  proposed  both  to  the  United  St^  ^ 
and  to  Spain  that  they  adopt  the  additional  articles  as  a  modus  vive:^"' 
during  the  existence  of  hostilities.  This  proposal  was  accepted  'if 
both  Governments  with  the  amendments  of  Art.  IX.  and  the  elud^* 
tion  of  Article  X.,  above  noted. 

For.  Kel.  1808,  1148,  lirK),  1151,  1155;    U.  S.  Treaty  Vol.   (1776-l8fi^' 

1 155. 
As  to  the  use  of  the  American  hospital  ship  Maine  in  Chinese  watert  ^ 

liKK),  see  For.  Kei.  1000,  31-33. 

The  Russian  circular  of  Dec.  30, 1898,  embodying  the  programme  of 

The  Hague  Conference,  contained  the  following  arti* 

The  Hague  Con-       ,    _ 

▼ention.  t^        »  i  •  i 

5.  Adaptation  to  naval  war  of  the  stipulations w 
the  Gonova  Convention  of  18()4,  on  tlie  basis  of  the  additional  articles 
of  1808. 
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6.  Neutralissation,  for  the  same  reason,  of  boats  or  launches  em- 
red  in  the  rescue  of  the  shipwrecked  during  or  after  naval  battles." 
"he  American  delegates  to  the  conference  were  instructed  to  give 
r  "  earnest  support "  to  "  any  practicable  propositions  "  based  on 
»  articles. 

.  convention  on  the  subject  was  adopted  by  the  conference,  but, 
tough  the  "  general  purpose  "  of  the  convention  "  elicited  the  espe- 
sympathy  "  of  the  American  delegates,  a  neglect  of  what  seemed 
lem  ^^  a  question  of  almost  vital  importance,  namely,  the  determina- 
i  of  the  status  of  men  picked  up  by  the  hospital  ships  of  neutral 
es  or  by  other  neutral  vessels,"  led  them  to  refrain  from  signing 
convention  and  to  submit  the  matter  with  full  explanations  to  the 
mrtment  of  State.  The  convention  was  afterwards  signed  by  the 
ited  States,  with  a  reservation  as  to  Art.  X.  The  same  reservation 
J  made  by  (Jermany,  Great  Britain,  and  Turkey. 

For.  Uel.  1809,  512.  615-516,  535-63^ 

Ul  the  signatory  powers  being  in  favor  of  the  exclusion  of  Art.  X. 
the  convention  of  The  Hague  for  the  application  of  the  Geneva 
ivention  to  maritime  warfare,  the  Russian  Government  suggested 
t  the  text  of  the  article  be  superseded  by  the  word  "  excluded," 
^ing  the  number  of  the  articles  unchanged.    This  was  done. 

Mr.  Hay.  Sec  of  State,  to  Baron  GeTers,  No.  3,  May  1,  1900.  MS.  Notes  to 

Netherlands  Leg.  VIII.  434. 
Art  X.  reads  as  foUows :   "  The  shipwrecked,  wounded,  or  sick,  who  are 

landed  at  a  neutral  port  with  the  consent  of  the  local  authorities. 

must,  failing  a  contrary  agreement  between  the  neutral  State  and  the 

Itelligerents,  be  guarded  by  the  neutral  State,  so  that  they  can  not 

again  take  part  in  the  military  operations. 
**The  exijenses  of  entertainment  and  interment  shall  be  borne  by  the 

State  to  which  the  shipwrecked,  wounded,  or  sick  belong.**     (For. 

Rel.  1809,  535. ) 

ARTICLE  I.  Military  hospital  ships,  that  is  to  say,  ships  con- 
^^•ted  or  assigned  by  States  specially  and  solely  for  the  purpose  of 
^ing  the  wounded,  sick  or  shipwrecked,  and  the  names  of  which 
^1  have  been  communicated  to  the  belligerent  Powers  at  the  begin- 
^  or  during  the  course  of  hostilities,  and  in  any  case  before  they 
■^  employed,  shall  be  respected  and  can  not  be  captureil  while  hos- 
'ities  last. 

"These  shipa.  moreover,  are  not  on  the  same  footing  as  men-of- 
wts  regards  their  stay  in  a  neutral  port. 

^VmcLE  II.  Hospital  ships,  cHjuipiK^d  wholly  or  in  part  at  the  cost 
private  individuals  or  officially  recognized  relief  Societies,  shall 
ewise  be  respected  and  exempt  from  capture,  provided  the  bellig- 
ut  Power  to  whom  they  belong  has  given  them  an  official  conmus- 
D  and  has  notified  their  names  to  the  hostile  Poorer  at  iVie  com- 
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inencement  of  or  during  hostilities,  and  in  any  case  before  they  are 
employed. 

"  These  ships  should  1)C  furnished  with  a  certificate  from  the  com- 
petent authorities,  declaring  that  they  had  been  under  their  control 
while  fitting  out  and  on  final  departure. 

'^\rticle  III.  Hospital  ships,  equipped  wholly  or  in  part  at  the 
cost  of  private  individuals  or  officially  recognized  Societies  of  neutral 
countries,  shall  be  resj)ected  and  exempt  from  capture,  if  the  neutral 
Power  to  whom  they  belong  has  given  them  an  official  commission 
and  notified  their  names  to  the  l)elligerent  powers  at  the  commence- 
ment of  or  during  hostilities,  and  in  any  case  before  they  are  employed. 

"Article  IV.  The  ships  mentioned  in  Articles  L,  II.,  and  III.  shall 
afford  relief  and  assistance  to  the  wounded,  sick,  and  shipwrecked  of 
the  belligerents  independently  of  their  nationality. 

'*  The  Governments  engage  not  to  use  these  ships  fgr  any  military 
purpose. 

''  These  ships  must  not  in  any  way  hamper  the  movements  of  the 
combatiints. 

"  During  and  after  an  engagement  they  will  act  at  their  own  risk 
and  peril. 

"  The  lK»lligerents  will  have  the  right  to  control  and  visit  the^' 
they  (!an  refuse  to  help  them,  order  them  off,  make  them  take  a  oert^."*^ 
course,  and  put  a  Commissioner  on  board ;  tkey  can  even  detain  the*"^ 
if  important  cireumstanees  recjuire  it. 

''As  far  as  possible  the  Ix^Uigerents  shall  inscribe  in  the  sail^^ 
papers  of  the  hospital  ships  the  orders  they  give  them. 

'"Article  V.  The  military  hospital  ships  shall  be  distinguished  *? 
being  painted  white  outside  with  a  horizontal  band  of  green  aboii** 
metre  and  a  half  in  breadth. 

'*  The  ships  mentioned  in  Articles  II.  and  III.  shall  be  distinguish^ 
by  l)eing  painted  white  outside  with  a  horizontal  band  of  red  abou* 
a  metre  and  a  half  in  breadth. 

''  The  boats  of  the  ships  above  mentioned,  as  also  small  craft  whiC" 
may  be  us(id  for  hospital  work,  shall  be  distinguished  by  simil*^ 
painting. 

"^All  hospital  ships  shall  make  themselves  known  by  hoistiflg* 
together  with  their  national  Hag,  the  white  flag  with  a  red  cross  pro* 
vi(h»(l  bv  the  (Jeneva  Convention. 

'\Vinj('LE  \'^I.  Xeutnil  merchantmen,  yachts,  or  vessels,  having, 
or  talvin<r  <>n  board,  sick,  wounded,  or  shipwrecked  of  the  belligerents, 
ean  not  Iw  raptured  for  so  doing,  but  they  are  liable  to  capture  for  any 
violation  of  nenlralitv  tliev  niav  have  committed. 

«  •  • 

''Aktk'lk  \'II.  The  religious,  medical,  or  hospital  staff  of  any  cap- 
tured shi[)  is  inviolable,  and  its  members  can  not  be  made  prisoners  of 
war.     On  leaving  tin*  ship  they  take  with  them  the  objects  and  surgi- 
cal  instruments  which  are  their  own  private  property. 
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is  staff  shall  continue  to  discharge  its  duties  while  necessary, 
n  afterwards  leave  when  the  commander-in-chief  considers  it 

e  belligerents  must  guarantee  to  the  staff  that  has  fallen  into 
ands  the  enjoyment  of  their  salaries  intact. 
1CLE  VIII.  Sailors  and  soldiers  who  are  taken  on  board  when 
wounded,  to  whatever  nation  they  belong,  shall  be  protected 
>ked  after  by  the  captors. 

KXE  IX.  The  shipwrecked,  wounded,  or  sick  of  one  of  the 
rents  who  fall  into  the  hands  of  the  other,  are  prisoners  of  war. 
ptor  must  decide,  according  to  circumstances,  if  it  is  best  to 
lem  or  send  them  to  a  port  of  his  own  country,  to  a  neutral 
T  even  to  a  hostile  iM)rt.  In  the  last  case,  prisoners  thus 
ated  can  not  serve  as  long  as  the  war  lasts. 
•ici-E  X.  (Excluded.) 

HUE  XI.  The  rulas  contained  in  the  above  articles  are  binding 
I  the  Contracting  Powers,  in  case  of  War  l)etween  two  or  moi*e 
1. 

L*  said  rules  shall  crease  to  be  binding  from  the  time  when,  in  a 
:ween  the  Contracting  Powers,  one  of  the  l>elligerents  is  joined 
m-Contracting  Power. 

i<T.E  XII.  The  present  Convention  shall  Ik?  ratified  as  s<K)n  as 
e. 

L»  ratifications  shall  be  deposited  at  The  Hague, 
the  reciMpt  of  each  ratification  a  prorh- rerhal  shall  Ije  drawn 
t)py  of  which,  duly  certified,  sliall  Ik»  sent  thiXMigh  the  diplo- 
'hannel  to  all  the  Contracting  Powells. 

ricLK  XIII.  The  non-Signatory  Powers  wlio  accepted  the  (ren- 
nvention  of  the  22nd  August,  isr>4,  arc  allowed  to  adhere  to 
^nt  convention. 

r  tliis  purpos(»  they  nnist  make  their  adiiesion  known  to  the 
ding  Powers  by  means  of  a  written  notifi<*ation  a<l(ln»s^»d  to 
Jierlands  (lovernment,  and  hv  it  connnunicated  to  all  the  other 
(•ting  Powers. 

ICLE  XIV.  In  the  event  of  one  of  the  High  Contracting  Par- 
louncing  the  pres4*nt  Convention,  such  denunciation  shall  not 
Tect  until  a  year  after  tlie||iiotification  made  in  writing  to  the 
lamls  (Jovernment,  and  forthwith  conunnnicated  bv  it  to  all 
»T  Contracting  Powers. 
Ls  denunciation  shall  only  affect  the  notifvin<r  Power." 

>OTeiition  for  the  Adaptation  to  Maritime  Warfan*  of  tlie  PrliK-lples  of 
the  <»eneva  Coiiventioii  of  Aiitiiist  -J.  \s»\A,  si^riHMl  at  TIh»  Ila^iie. 
July  29.  1S0!>;  ratlfieatlon  advis^nl  hy  tlu»  Senate  May  4.  11XX»;  pro- 
cUiimed  Nov.  1,  11K)1,  aJ  Stat.  II.  ISliT. 
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VI.  COMMERCIAL  INTERCOURSE. 
1.  Right  of  Neutrals  to  Trade. 

§  1179. 

Neutrals  have  the  right  to  continue  during  war  to  trade  with  the 
belligerents,  subject  to  the  law  relating  to  contraband  and  blockade. 
The  existence  of  this  right  is  universally  admitted,  although  on  cer- 
tain occasions  it  has  been  in  practice  denied.  Of  those  occasions  the 
most  memorable  are  the  wars  growing  out  of  the  French  Revolution, 
and  the  Napoleonic  wars  that  succeeded  the  breach  of  the  peace  of 
Amiens,  when  French  decrees  and  British  orders  in  council  assumed 
to  dictate  the  trade  in  which  neutrals  should  be  permitted  to  engage 
or  to  prohibit  them  from  trading  with  belligerents  altogether. 

As  to  the  British  orders  in  council  of  1793-1705,  see  Moore,  Int  Arbitra- 
tions, Chap.  X.,  Neutral  Rights  and  Duties,  Vol.  I.,  p.  299. 

As  to  the  French  decrees  of  1793-1798,  see  Moore,  Int  Arbitratloos,  '^'• 
4399  et  seq.,  and  supra,  §  821. 

As  to  the  French  decrees  and  British  orders  in  council  during  the  Nap^^ 
Iconic  wars,  see  Moore,  Int.  Arbitrations,  V.  4447-4466,  and  vi?^^ 
§  821. 


In  discussing  the  controversy  in  1810-11  between  Great  Britain 
the  United  States  in  respect  to  the  orders  in  council,  the  Edinbur^^ 
Review  thus  speaks: 

"  It  was  long  the  anxious  business  of  the  American  minister,  ^ 
appears  from  the  documents  before  us,  to  procure  by  persuasion 
abandonment  of  the  measures  hostile  to  the  American  trade, 
urged  his  case  on  views  of  justice  and  of  general  policy;  he  caln^-; 
combated  the  pretexts  by  which  he  was  met ;  he  boldly  and  pointer- 
asserted,  that  the  claims  of  this  coimtry  must,  sooner  or  later,  ■ 
abandoned;  and  he  added,  what  ought  never  to  be  forgotten, 
they  were  unjust,  and  that  time,  therefore,  could  do  nothing  for  the? 
His  representations  were  met  by  declarations  of  '  what  His  Maj 
owed  to  the  honour,  dignity,  and  essential  rights  of  his  crown,'  and  ■ 
all  the  other  sounding  commonplaces  usual  on  such  occasions.  Th 
sentiments  were  afterwards  explained  at  greater  length,  and  prwft- 
gated  to  the  world  in  the  deliberate  record  of  a  state  paper.  But' 
spite  of  the  honour  of  Majesty  thus  pledged  to  these  obnosi 
measures,  they  irere  repealed,  A  laborious  investigation  into  tl^^^ 
merits  ended  in  their  unqualified  reprobation  and  abandonment;  tb^^^ 
authors  were  unal)le  to  look  in  the  face  the  scenes  of  beggary,  disor*-*^ 
and  wretchedness,  wliicli  their  policy  had  brought  on  the  count^-^ 
they  were  borne  down  by  the  cries  of  suffering  millions;  and  th»^- 
yielded  at  length  to  necessity,  what  they  had  formerly  refused  to  j*^^ 
tice.     This  was  clearly,  therefore,  an  act  of  unwilling  submission.     ' 


S  1180.]  COMMEBGIAL   INTEBC0UB8E.  888 

liore  not  the  stamp  of  conciliation;  and  the  only  inference  to  be 
drawn  from  it  was,  that  the  plotters  of  mischief,  being  fairly  caught 
in  their  own  snare,  were  glad  to  escape,  on  any  terms,  from  the  effects 
of  their  ill-considered  measures.  .  .  .  There  is  not  a  man  in  the 
Kingdom  who  can  doubt,  that  if  the  orders  in  council  had  been  re- 
scinded six  months  sooner,  the  war  might  have  been  entirely  avoided, 
and  all  other  points  of  difference  between  the  countries  adjusted  upon 
an  amicable  footing.^^ 

20  Edinburgh  Review  (Nov.  1812),  453,  459. 

Bee,  as  to  rights  of  trade,  Hennebicq,  Principes  de  droit  maritime  com* 
par&;  Schape,  Das  Deutsclie  Seereeht 

2.  Rule  or  1756 ;  "  Coirrimjous  Voyages.'* 

§  1180. 

Under  tlie  rule  of  colonial  monopoly  that  universally  prevailed  in 
^e  eighteenth  century,  the  trade  with  colonial  possessions  was  exclu- 
sively confined  to  vessels  of  the  home  country.  In  1756  the  French, 
>eing,  by  reason  of  England's  maritime  supremacy,  unable  longer 
0  oarry  on  trade  with  their  colonies  in  their  own  bottoms,  and  being 
bus  deprived  of  colonial  succor,  issued  licenses  to  Dutch  vessels  to 
*ke  up  and  carry  on  the  prostrate  trade.  Thereupon  the  British 
minister  at  The  Hague,  by  instruction  of  his  Government,  announced 
'>  the  Government  of  the  Netherlands  that  Great  Britain  w^ould  in 
uture  enforce  the  rule  that  neutrals  would  not  be  permitted  to  engage 
^  time  of  war  in  a  trade  from  which  they  were  excluded  in  time  of 
>^*ce.  The  restriction  thus  announced  was  enforced  by  the  British 
.lovernment  through  its  prize  courts.  It  has  since  l)eon  known  as 
*  the  rule  of  the  war  of  1756.''  It  was  against  it  that  the  first  article 
of  the  declaration  of  the  Empress  of  Russia  of  1780,  which  formed  the 
basis  of  the  armed  neutrality,  was  leveled,  in  affirming  the  right  of 
neutrals  to  trade  from  port  to  port  on  the  coasts  of  the  powers  at 
war. 

^  the  wars  growing  out  of  the  French  Revolution,  in  which  the 
™*  ^^ts  revived,  American  vessels,  which  had  then  come  uix)n  the 
f^*^  *55  neutral  carriers,  sought  to  avoid  its  application  by  first  bring- 
ing tl^^  cargo  to  the  United  States  and  thence  carrying  it  on  to  its 
Eurap^n  or  colonial  destination,  as  the  case  might  be.  To  thwart 
thtsniode  of  prosecuting  the  trade.  Sir  William  Scott  applied  what 
WIS  called  the  doctrine  of  continuous  voyages. 

^*beatoD,  In  a  note  to  the  first  volume  of  bis  reports,  p.  507.  Appendix, 
dlscomes  the  rule  of  the  wur  of  175<>,  and  quotes  a  long  imssago  from 
William  Pinkney's  Memorial  to  C'ongress  from  the  Meri'hants  of 
Baltimore.  For  this  able  dtxunient,  see  Chitty's  I^w  of  Nations. 
App.;  W!ieatoQ*8  Life  of  IMnkney,  372;  Pinkney*8  Life  of  Pinkney. 
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^'  The  doctrine-  of  continued  or  continuous  voyages,  which  Sir  ' 
Scott,  afterwards  Lord  Stowell,  originated,  deserves  to  Ik*  notia 
and  may  be  noticed  here,  although  it  first  arose  in  reference 
colonial  trade  with  another  country,  carried  on  by  neutrals.  . 
the  English  courts  condemned  such  trade,  the  neutrals  in  the  fii 
part  of  this  century,  especially  shippers  and  captains  belonging 
the  United  States,  tried  to  evade  the  rule  by  stopping  at  a  neutr 
port  and  seeming  to  pay  duties,  and  then,  perhaps,  after  landin 
and  relading  the  cargoes,  carried  them  to  the  mother  country  c 
the  colony.  The  motive  for  this  was,  that  if  the  goods  in  questioi 
were.,  honn  fide  imported  from  the  neutral  country,  the  transactioi 
was  a  regular  one.  The  courts  held,  that  if  an  original  intentioi 
could  be  proved  of  carrying  the  goods  from  the  colony  to  the  mothei 
country,  the  proceedings  in  the  neutral  territory,  even  if  thej 
amounted  to  landing  goods  and  paying  duties,  could  not  overcoDM 
the  evidence  of  such  intention;  the  voyage  was  really  a  continuec! 
one  artfully  interrupted,  and  the  penalties  of  law  had  to  take  effect 
Evidence,  therefore,  of  original  intention  and  destination  was  th 
turning  point  in  such  cases." 

Woolsey,  lut.  Law,  §207,  p.  355,  citing  The  PoUy,  2  Rob.  361-372:  Tl 
Martin,  5  Rob.  3G5-372;  The  William,  id.  385-40G. 

The  advantages  claimed  to  be  derived  by  Great  Britain  from  t7 
adoption  of  the  rule  of  continuity,  and  the  injury  inflicted  on  m? 
trals  by  the  application  of  this  restriction,  are  thus  stated  in  t 
London  Quarterly  Review :    "  It  will  be  sufficient  for  our  piirp 
to  obscTve,  that  so  far  was  the  rule  of  1750  relaxed,  that  the  portf 
the  United  States  of  America  became  so  many  entrepots  for 
manufactures  and  commodities  of  France,  Spain,  and  Holland,  ^ 
whence  they  were  reexported,   under  the   American   flag,  to 
resj)ective  colonies;    they  brought  back  the  produce  of  those  co 
to  the  poi'ts  of  America;   they  reshipped  them  for  the  enemies' 
of  Europe;  they  entered  freely  all  the  ports  of  the  United  Kir 
with  cargoes  brought  directly  from  the  hostile  colonies;  thus, 
not  only  carving  on  the  whole  trade  of  one  of  the  lielligerents 
that  belligerent  would  have  carried  on  in  time  of  peace,  bu 
adding  their  own  and  a  considerable  part  of  ours.    Valuable 
of  bullion  an<l  specie  and  spices  were  nominally  purchased  b; 
cans,  in  the  eastern  colonies  of  the  enemv,  and  wafted  ii 
American  flag  to  the  real  hostile  proprietors.     One  single 
house  contracted   for  the  whole  of  the  merchandise  of  t 
East  India  Company  at  Batavia,  amounting  to  no  less  a 
one  million  seven  hundred  thousand  pounds  sterling.     ' 
quence  was,  that,  while  not  a  single  merchant  ship  Ix^lon; 
enemy  crossed  the  Atlantic,  or  doubled  the  Cape  of  Goo< 
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nxluce  of  the  eastern  and  western  worlds  sold  cheaper  in  the  mar- 
«'ts  of  France  and  Holland  than  in  our  own.  .  .•  .  The  commerce 
f  England  liecame  every  month  more  languid  and  prostrate,  till 
iHliiced,  as  justly  ol>served  by  a  member  of  the  House  of  Commons, 
to  a  state  of  sus{)ended  animation.' " 

7  l>(indon  Quarterly  Review  (March,  1812),  5, a 

•*  The  British  rule,  proclaimed  in  1756,  by  which  '  direct  trade  with 

lie  enemies*  colonies  was  made  subject  to  restrictions,-  is  discussed  in 

work  untler  the  title  of  'An  examination  of  the  British  doctrine 

vhich  subjc»cts  to  capture  a  neutral  trade,  not  o|>en  in  time  of  jx^ace,' 

written  by  Mr.  Madiscm.     (See  2  Madison's  Works,  229.)     The  Brit- 

iA  view  of  the  (|uestion  is  stated  in  a  pamphlet,  by   Mr.  James 

Stephen,  entitled  '  War  in  Disguise.'     The  object  of  the  British  (lov- 

mmient,  in  which  it  was  zealously  supported  by  Sir  W.  Scott,  was 

to  stamp  with  illegality  voyages  from  French  or  Dutch  colonies  to 

h«*  United  States  and  from  thence  to  France  or  Holland.     To  sustain 

his  the  doctrine  of  *  continuity  of  voyages '  was  invented,  a  doctrine 

hlrh  was  caught  up  and  applied  in  the  case  of  the  Sprinf/ho/c,     The 

X'trine,  as  applie<l  by  the  British  admiralty  courts  in  1801,  was  that 

■  Ic^ss  a  ship  from  a  French  colony  landed  her  goo<ls  and  paid  her 

'^ies  in  the  iM)rt  of  the  United  States  to  which  she  intermediately 

■^>rttMl  on  her  way  to  France,  her  voyage  to  the  United  States  was 

^^*  hehl  to  l)e  continuous  with  that  from  the  United  States  to 

''Hi<v.     In  ISO;"),  however,  it  was  held  in  the  case  of  the  Ksf^ex^  that 

^ht*  duties  were  not  actually  paid,  but  were  provided  for  by  means 

*lt»lHMitun»s,  tlie  imiK)rtation  into  the  United  States  was  not  bona 

*  -  and  the  voyage  was  held  to  Ix*  continuous,  notwithstanding  the 

^•<ls  \vt»n»  disembarked  in  Xew  York.     But  aside  from  the  technical 

'i^^'ulties  attending  the   d(K»trine  of  continuous   voyages,   as   thus 

^^^1,  and   the   ruin   to   which   it  subje-cts   neutral   interests,   it    is 

P'^^iant  to  those  principles  of  sovereignty  which  are  at  the  basis 

*'*t^»niational  law.     A  sovereign  has  a  right  to  n*gulate  his  trade 

'u^  ch(K)s^»s.     He  may  imixise  tariffs,  embargoes,  ncm intercourse*, 

**^'  dwms  U*st.     He  mav  sav,  'At  i)eac'e  no  one  shall  tnide  with  mv 

^">nK>s  but  mys4»lf.'     If  he  has  |)ower  to  imiH)st»  one  kind  of  liniita- 

*•'*  ill  |H»a(T,  he  can  imjxjst*  another  kind  of  limitation  in  war.     Sinctt 

"  *^»u»  <lisputes  a  neutral's  right  to  trade  l)etw(HMi  ports  of  tlie  niother 

^**iitry,  it  is  difficult  to  see  on  what  ground  rests  the  denial  of  a 

^^'MraFs  right  to  trade  l)etween  the  port  of  a  colony  and  that  of  the 

■^^^thcr  country.     War  necessarily  greatly  abridges  neutral  commenv 

"^*  ^X|)osing  it  to  ccmfiscation    for   contraband    and    for   blo<*kade- 

^^niijg.    To  pi»rmit  one  lx»lligerent  to  shut  out  neutrals  fi*om  a  com- 

'"^'^  which  the  other  lx»lligerent  may  open  to  them,  such  commerce 

W  being  in  contraband  of  war  or  in  evasion  of  bloc*kade,  would 
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yse  upon  neutrality  burdens  so  intolerable  as  to  make  war,  on  i 

.,  preferable  to  peace.     The  doctrine  of  '  continuous  voyages,'  ab 

bus  interpreted,  is  oi>en  to  all  the  objections  of  a  paper  blockad 

nables  a  belligerent  cruiser  to  seize  all  neutrals  going  to  a  bellige 

,  port  if  they  hold  produce  of  the  colonies  of  that  belligeren 

3ugh  there  be  no  pretense  of  a  blockade  of  either  colony  or  tl 

other  state.     Great  Britain,  also,  it  was  urged,  had  no  ri^t  ( 

>mplain  of  this  relaxation  by  a  hostile  sovereign  of  his  colonii 

3gulations,  since  she  had  repeatedly  varied   in  war  her  colonia 

>olicy  of  trade,  relaxing  it  so  as  to  enable  her  colonies  to  have  tb 

idvantage  of  neutral  commerce." 

Wharton  Int.  Law  Digest,  III.  501,  §  388,  citing  2  Lyman*8  Diplomacy  ol 
the  United  States,  chap.  1. 

The  following  proposal  was  made:  "And  it  is  to  be  particuliriy 
understood  that  under  the  denomination  of  enemy's  property  is  not 
to  be.  comprised  the  merchandise  of  the  growth,  produce,  or  manu&^ 
tures  of  the  countries  or  dominions  at  war  which  shall  have  been  to- 
quired  by  the  citizens  or  subjects  of  the  neutral  power,  and  shall  be 
transported  for  their  account,  which  merchandise  can  not  in  any  case 
or  on  any  pretext  be  excepted  from  the  freedom  of  the  neutral  flag. 

On  this  Mr.  Madison  makes  the  following  observations: 

"  This  enumeration  of  contraband  articles  is  copied  from  the  treat' 
of  1781  between  Great  Britain  and  Russia.    It  is  sufl[iciently  limited 
and  that  treaty  is  an  authority  more  likely  than  any  other  to  be  r 
spected  by  the  British  Government.     The  sequel  of  the  article,  whi 
protects  the  productions  of  an  hostile  colony  converted  into  neuti 
property,  is  taken  from  the  same  model,  with  the  addition  of 
terms  '  in  any  case  or  on  any  pretext."    This  addition  is  meant 
embrace  more  explicitly  our  right  to  trade  freely  with  the  colonic 
war  with  Great  Britain  and  l)etween  them  and  all  parts  of  the  w 
in  colonial  productions,  being  at  the  time  not  enemy^s  but  ne 
property ;  a  trade  equally  legitimate  in  itself  with  that  betweer 
tral  countries  directly  and  in  their  respective  vessels  and  such  co! 
which  her  regulations  do  not  contest. 

'"  In  support  of  this  right,  in  opposition  to  the  British  doctrij 
a  trade  not  allowed  by  a  nation  in  time  of  peace  can  not  be  op 
neutrals  in  time  of  war,  it  may  Ik?  urged  that  all  nations  an 
practice  of  varying  more  or  less  in  time  of  war,  their  con 
laws  from  the  state  of  these  laws  in  time  of  peace,  a  practice  a 
to  reason  as  well  as  favorable  to  neutral  nations;  that  th< 
mav  be  made  in  time  of  war  on  considerations  not  incident  ^ 
of  w^ar,  but  on  such  as  an»  known  to  have  the  same  effect  i 
peace;  that  Great  Britain  hers(»lf  is  in  th(»  regular  pnictict* 
ing  her  navigation  and  commercial  laws  in  times  of  war,  pj 
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in  relation  to  a  neutral  intercourse  with  her  colonies;  that  at  this 
time  she  admits  a  trade  l>et>voen  neutral  countries  and  the  colonies  of 
her  enemies,  when  carried  on  directly  between  them  or  between  the 
former  and  herself,  interrupting  only  a  direct  trade  between  such 
colonies  and  their  parent  state,  and  between  them  and  countries  in 
Euroi>e,  other  than  those  to  which  the  neutral  trade  may  respectively 
belong;  that  as  ^^he  does  not  contest  the  right  of  neutrals  to  trade  with 
hostile  colonies  within  these  limitations,  the  trade  can  be  and  actu- 
ally is  carried  on  indirectly  between  such  colonies  and  all  countries, 
even  those  to  which  the  colonies  belong;  and  consequently  that  the 
effect  of  her  doctrine  and  her  practice  is  not  to  deprive  her  enemy  of 
their  colonial  trade,  but  merely  to  lessen  the  value  of  it  in  proportion 
to  the  charges  incident  to  the  circuitous  course  into  which  it  is  forced, 
an  advantage  to  her  which,  if  just  in  itself,  would  not  be  sufficiently 
HO  to  balance  the  impolitic  vexations  accruing  to  neutral  and  friendly 
nations." 

Mr.  Madison,  Sec.  of  State,  to  Mr.  Monroe,  min.  to  England,  Jan.  5,  1804, 
MS.  Inst  U.  States  Ministers,  VI.  161. 

"  With  respect  to  the  particular  rights  to  be  placed  under  the  guar- 
anty of  a  general  treaty  of  peace,  it  will  naturally  occur  that  the  one 
having  the  first  place  in  the  wishes  of  the  United  States  is  that  which 
is  at  present  violated  by  the  British  principle  subjecting  to  capture 
c'very  trade  opened  by  a  lielligerent  to  a  neutral  nation  during 
^ar,  ...  It  will  be  recollected  that  this  right  stands  foremost 
m  tile  list  comprised  in  the  two  plans  of  armed  neutrality  in  1780 
i»ncl  1800.  In  general  it  is  to  be  understood  that  the  United  States 
ire  friendly  to  the  principles  of  those  conventions,  and  would  see  with 
pleasure  all  of  them  effectually  and  |)ennanently  recognized  as  prin- 
ciples of  the  established  law  of  nations." 

Mr.  Mndison.  Sec.  of  State,  to  Mr.  Armstrong,  niiii.  to  ttan^^e,  Marcli  14, 
IHlW,  MS.  Inst.  V.  States,  .Ministew.  VI.  322. 

An    action  was  brought  on  certain   policies  of  insurance  on  the 

^^^ 'Salmon  and  her  cargo,  in  which  policies  it  was  declared  (1)  that 

the  a.ssurance  was  made  only  against  the  capture  by  the  British,  and 

(2)  that  the  brig  was  warranted  to  l)e  an  ^Vmerican  l)ottom  and  her 

^^  American  propi^rty.     It  appeared  that  the  brig  when  captured 

™^  JOst  left  Port  au  Paix,  whith(T  slie  had  carried  a  cargo  of  flour 

"'^  Philadelphia  under  a  contract  with  the  French  minister.     At 

rort  au  Pai.x  she  was  compelled  to  take  on  lK)ard  a  FnMich  officer 

tad  a  few  soldiers,  all  of  whom  wore  invalids,  to  bring  them  for  their 

"^'^n  to  America.     The  brig  when  captun»d  was  taken  to  Hermuda, 

^uere  with   her   cargo   she   was   condemned.     The    lilK»l    si»t    forth 

vtnous  causes  of  condemnation,  but  tlie  decrin?  of  condemnation  was 
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enoral  and  specified  no  particular  cause  of  forfeiture.     McKeai 
\  J.,  delivering  the  opinion  of  the  court,  said  the  first  g^und  o 
lefense  to  the  action  was  that  the  vessel  was  engaged  in  trade  wit] 
Ihe  French  islands,  which,  being  unlawful  l)efore  the  war,  must,  be  re 
garded  as  unneutral  afterwards.    He  rejected  this  view,  maintaining 
that  there  was  no  violation  of  neutrality.    The  mere  acceptance  oi 
a  bounty  to  commerce,  such  as  the  opening  of  a  free  port  or  the 
relinquishment  of  duties,  was  not  an  act  of  partiality  or  unneutral. 
The  colonial  governments  of  Great  Britain  herself  had  even  invited 
in  time  of  war  the  trade  which  was  forbidden  in  time  of  i>eace.    The 
true  rule,  said  Chief  Justice  McKean,  was  that  the  neutral  power 
should  not  do  any  act  in  favor  of  the  commercial  or  military  opera- 
tions of  one  of  the  belligerents ;  or,  in .  other  words,  it  should  not 
by  treaty  afford  succor  or  grant  a  privilege  which  was  not  stipulated 
for  previously  to  the  war.    The  second  ground  of  defense  was  that 
the  decree  of  condemnation  alleged  the  property  to  be  French,  and 
that  this  was  conclusive.     This  could  not  be  admitted.     The  libel 
contained  various  allegations,  but  as  the  decree  of  condemnation 
w^as  general  it  could  not  be  said  to  have  affirmed  any  particular  one- 
Evidence  might  be  received  to  establish  the  American  ownership 
The  court  observed  that  an  American  citizen  might  lawfully  at  anZ 
time  carry  flour  and  other  articles  of  provision  or  despatches  f<^ 
a  French  minister  from  an  American  to  a  French  port.    The  thi^ 
ground  of  defense  was  that  there  was  a  concealment  of  material  facr' 
in  regard  to  the  risk.    The  court  held  that  this  was  not  supported  fc 
the  testimonv.    The  court  obst^rved  that  the  carijo  was  at  the  risk  « 
the  plaintiff  till  it  was  actually  delivered :  and  he  had  "'  never  heard 
any  law,  in  anv  civilized  nation,  that  deemed  it  contraband,  or  u 
lawful,  to  carry  a  few,  unarmed,  invalid  sodlicrs,  to  a  neutral  count? 
in  pursuit  of  health  and  refreshment."'    The  fourth  ground  of  dofei 
was  that  some  household  furniture  on  board,  Ix^longing  to  the  pa^"^ 
gers,  came  within  the  description  of  cargo,  and  that  the  warra 
therefore   had   not  Ixien   strictly   performed.     The   court   said  * 
hous(»h()ld   furniture  could  not  be  regarded   as  baggage  and  i 
constitute  a  part  of  the  cargo,  but  that  the  exc(^ption  could  m 
admitted  under  the  j)eculiar  circumstances  of  the  shijMnent  in 
tion.     In  conclusion  the  court  held  that  the  plaintiff  was  entiti 
recover. 

Vas8o  /'.  Ban.  Supremo  Court  of  Pa..  2  DaU.  270. 

An  American  vessel  in  April,  1S1*2,  bcfon*  tUe  declaration 
by  the  United  States  against  (Jrcat  Britain,  sailed  from  Bostc 
a  cargo  of  merchandise,  to  Ijivcrpool  and  the  north  of  Eurc 
thence   direttlv   or   indircctlv    to   the    United    States.     Ilav' 

«  ft 

charged  her  cargo,  she  sailed  from  P^ngland   in  June,   18 
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other  cargo,  to  St  Petersburg,  under  a  British  license  authorizing 
r  to  iniiM>rt  a  return  cargo  into  England.  In  October,  1812,  with 
lowlwl^  of  the  declaration  of  war,  she  sailed  with  a  cargo  from 
.  Petersburg  for  London.  In  May,  181«3,  having  discharged  her 
rgo,  she  sailed  from  England  for  the  United  States  in  ballast  and 
itli  a  British  license.  Having  been  captured,  her  restitution  was 
linuHl  on  the  ground,  among  others,  that  she  was  not  taken  in 
licto,  having  finished  her  "  offensive  voyage  "  at  Ijondon.  "  It  is 
)t  denied/'  said  Washington,  J.,  delivering  the  opinion  of  the  cx)urt, 
tliat  if  she  l)e  taken  during  the  same  voyage  in  which  the  offense 
as  conmiitted,  though  after  it  was  committed,  she  is  considered  as 
nng  still  in  delicto^  and  subject  to  confiscation;  but  it  is  contended 
tiat  her  voyage  ended  at  London ;  and  that  she  was,  on  her  return, 
iibarkinl  on  a  new  voyage.  This  position  is  directly  contniry  to 
le  facts  in  the  case.  The  voyage  was  an  entire  one  from  the  United 
(atis  to  England,  thence  to  the  north  of  Europe,  and  thence  directly 

indirect Iv  to  the  United  States.  Even  admit  that  the  outward 
^J  homewanl  voyages  could  be  separated,  so  as  to  render  them  two 
tinct  voyages,  which  is  not  conceded,  still  it  can  not  l>e  denied  that 
'  ff'rmhii  of  the  homeward  voyage  were  St.  Petersburg  and  the 
ited  States.  The  continuity  of  such  a  voyage  can  not  Im»  broken 
^'oluntary  deviation  of  the  master  for  the  purpose  of  carrying  on 
*nt4»nne<liate  trade.  That  the  going  from  St.  Petersburg  to  I>on- 
'  ^'as  not  undertaken  as  a  new  voyage,  is  admitted  by  the  claim- 
"^^  ^vho  allege  that  it  was  undertaken  as  sul>sidiarv  to  their  voyage 
'*«*  Tnited  States.  It  was,  in  short,  a  voyagi*  from  St.  Petersburg 
■^**  Tnited  States  by  the  way  of  Ixmdon;  and,  c()nse(|ueiitly,  the 
"^^K  <luring  any  part  of  that  voyage,  if  st»iz(»d  for  conduct  subjwt- 

h<*r  to  confisoiticm  as  prize  of  war,  was  seized  in  delirto.^^ 

Tlio  Jom-\th  (1814).  8  Crnnch.  4rA,  4r>4. 

■^^  American  ship  Grotim  saile<l  from  Portsmouth,  New  Ilamp* 
"^"^  ^larch  2,  1812,  on  a  voyage  to  one  or  mem?  southern  iK)rts,  from 
'*****  to  one  or  more  jK)rts  in  EurojK*,  and  back  to  her  iK)rt  of  <lis- 
''K"!*  in  the  United  States,  and  to  Portsmouth,  if  nMiuin-d.  Not 
^  afterwards  she  sailed  with  a  cargo  of  American  merchandise 
'*»  NVw  York  for  St.  Petersburg.  Arriving  at  Cronstadt  Jnnt»  IT, 
''^''  ^he  dischargiMl  her  cargo  and  nnvived  on  the  credit  of  it  a  n»- 
*^  ''urgo.  Hut  l)efore  she  sailed  the  French  armies  entenMl  Uus- 
^  '^lul  the  .«hipiK?rs  of  the  return  cargo,  who  wen^  also  the  '^on- 
^uts  of  the  original  cargo,  lM»coming  api)rehensive  lt*st  by  the 
^2Un»  of  the  latter  their  s<»curity  for  the  former  might  W  lost,  n»- 
'*^^l  to  |x^rniit  the  ship  to  depart  unless  the  master  would  agrei*  to 
^'^^^^N^l  to  London  and  to  deliver  the  cargo  there  to  their  order. 
**^nwhile  news  of  the  war  between  the  United  States  and  Great 
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Britain  reached  St.  Petersburg,  and  the  American  ships  at  Cronstadt, 
fifty  or  sixty  in  number,  with  the  approbation  of  Mr.  John  Quincy 
Adams,  then  American  minister  to  Russia,  sailed  for  England  with 
British  licenses,  as  the  only  means  of  enabling  them  to  get  home. 
The  Grotius  was  one  of  the  number,  and  after  wintering  in  Sweden 
she  proceeded  to  London,  where  she  arrived  in  May,  1813.  She  dis- 
charged her  cargo,  and  in  the  following  month  departed  for  the 
United  States  in  ballast.  The  court,  Washington,  J.,  delivering  the 
opinion,  said,  that  this  case  did  not  materially  differ  from  that  of  the 
Joseph^  except  as  to  the  question  whether  she  was  actually  captured 
by  the  alleged  captor,  in  regard  to  which  further  proof  was  ordered. 

The  Grotius  (1814),  8  Cranch,  456. 

v.,  a  citizen  of  the  United  States,  having  settled  up  as  adminis- 
trator an  estate  in  England  the  heirs  to  which  were  in  America,  in- 
vested, after  the  repeal  of  the  orders  in  council,  but  before  news  of 
the  declaration  of  war  by  the  United  States,  a  large  part  of  the  pro- 
ceeds in  British  merchandise,  which,  early  in  August,  1812,  he 
shipped  in  the  American  brig  Mary  from  Bristol  to  the  United 
States.  The  brig,  having  suffered  damage  in  a  storm,  was  forced  to 
put  into  Waterford,  in  Ireland,  where  she  was  detained  by  an  em- 
bargo and  the  necessity  of  repairs  till  April,  1813,  when  she  sailed 
Again  for  the  United  States.  Soon  afterwards  she  was  captured  by 
an  American  privateer  and  libeled  for  forfeiture,  together  with  the 
cargo;  and  it  was  contended  that  although  the  voyage  was  in  its 
inception  induced  by  the  repeal  of  the  orders  in  council,  and  would, 
if  it  had  continued  directly  from  Bristol  to  America,  have  fallen 
within  the  President's  instructions  of  August  28,  1812,  yet  it  was  to 
be  considered  as  having  Ix^en  broken  by  the  delay  at  Waterford,  so 
that  the  latter  became  the  real  point  of  departure.  Marshall,  C.  J., 
delivering  the  opinion  of  the  court,  said : 

"  It  is  not  denied  that,  in  a  conmiercial  sense,  this  is  one  continued 
voyage,  to  take  its  date  at  the  departure  of  the  Mary  from  BristoL 
But  it  is  urged  that  where  the  rights  of  war  intervene,  a  different 
construction  must  take  place.  The  court  do(\s  not  accede  to  the  cor- 
rexitness  of  this  distinction.  The  Mary  was  forced  into  Waterford 
by  irresistible  necessity,  and  was  detained  there  by  the  operation  of 
causes  she  could  not  control.  Had  her  departure  been  from  a  neutral 
port,  and  she  had  been  thus  forced,  during  the  voyage,  into  a  hostile 
port,  would  it  l)e  alleged  that  she  had  incurred  the  liabilities  of  a 
vessel  sailing  from  a  port  of  the  enemy?  It  is  believed  that  this  alle- 
gation could  not  l)e  sustained,  and  that  it  would  not  be  made.  But  as 
l)etween  the  captors  and  the  captured  in  this  case,  the  voyage  was,  in 
its  connnencement,  as  innocent  as  if  niad(»  from  a  friendly  port.  The 
detention  at  Waterford,  then,  can  no  more  affect  the  character  of  the 
voyage  in  the  one  case  than  in  the  other.    But  it  is  said  that  the 
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0¥mer8  of  the  cargo  ought  to  have  applied  to  the  American  Govern- 
ment for  a  license  to  bring  it  into  the  United  States.  So  far  as  re- 
spects the  captors,  there  could  be  no  necessity  for  a  license,  since  the 
vessel  was  already  protected  from  them  by  the  orders  of  the  Presi- 
dent under  which  they  sailed;  and  for  any  other  purpose  a  license 
was  unnecessary,  provided  the  importation,  if  the  voyage  had  been 
immediate  and  direct  from  Bristol,  could  be  justified.  If  a  cargo  bo 
innocently  put  on  board  in  an  enemy  country,  if  at  that  time  it  be 
lawful  to  import  it  into  the  Uniied  States,  the  importation  can  not 
be  rendered  unlawful  by  a  detention  occasioned,  in  the  course  of  the 
voyage,  either  by  the  perils  of  the  sea,  or  the  act  of  the  enemy,  unless 
this  effect  be  produced  by  some  positive  act  of  the  legislature.'' 

The  Mary  (Feb.  20,  1S15),  0  Cranch,  129,  148. 

Whatever  might  b©  the  right  of  the  Swedish  sovereign,  acting  under 
his  own  authority,  we  are  of  opinion  that  if  a  Swedish  vessel  be  en- 
gaged in  the  act.ual  service  of  Great  Britain,  or  in  carrying  stores  for 
the  exclusive  use  of  the  British  armies,  she  must,  to  all  intents  and 
purposes,  be  deemed  a  British  transport.  It  is  perfectly  immaterial 
in  what  particular  enterprise  those  armies  might,  at  the  time,  be 
engaged;  for  the  same  important  benefits  are  conferred  upon  an 
enemy,  who  thereby  acquires  a  greater  disposable  force  to  bring  into 
mction  against  us. 

Story,  J.,  The  Ck>inmercen,  1  Wheat.  382 ;  Cliief  Justice  Marshall  dissent- 
ing. 

3.    PBOHIBITION    OF   TRADE    BETWEEN    ENEMIES. 

§1181. 

Jabez  Harrison,  a  citizen  of  the  United  States,  having  purchased 
some  goods  in  England,  deposited  them  on  <in  English  island,  called 
Indian  Island,  near  the  line  between  Nova  Scotia  and  the  United 
States.  Subsequently,  war  having  broken  out,  Harrison  hired  in 
Boston  the  American  fishing  vessel  Hapid  to  bring  the  goods  away. 
She  sailed  from  Boston  July  3,  1812,  and,  after  leaving  Harrison  at 
Elmstport,  Maine,  proceedefl  to  Indian  Island  and  got  the  g<KKls.  On 
July  8,  while  returning,  she  was  captured  on  the  high  sens  by  the 
privateer  Jefferson^  and  brought  into  Salem :  and  the  gcxxls  were  con- 
demned as  prize  on  the  ground  that  **  trading  with  the  enemy  "  had 
made  them  confiscable  as  enemy's  pro|H'rty.  An  apjxMil  was  taken  to 
the  Supreme  Court  of  the  United  States,  by  which  the  sentence  was 
aiBrmed. 

The  Rapid  (1814).  8  Cmnoli.  l.'Vi. 
8ce,  alfio,  Ruah,  At.  Gen..  1814.  1  Op.  1Tr». 

8ee»  on  tlie  general  quefltion.  Meyer  irierre).  I>o  rinterdietloii  dii  (i»iii 
merce  eotre  les  belUgi'rants,  PariH,  1902. 

H.  Doc  Ml— ToJ  7 20 
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Tlie  brig  Alexander  sailed  from  Naples  June  22, 1812,  with  a  Brit- 
ish license  to  carry  her  cargo  to  England.     She  touched  at  Gibraltar 
and,  having  left  there  a  part  of  her  cargo,  sailed  for  the  United  States; 
but,  subsequently  hearing  of  the  war  l>etween  the  United  States  and 
Great  Britain,  changed  her  course  for  England.     On  the  way  she  was 
captured  by  the  British  and  sent  into  Cork,  Ireland,  where,  after 
acquittal,  she  disposed  of  her  cargo.     From  Cork  she  proceeded   in 
ballast  to  Liverpool,  where  she  obtained  a  cargo,  with  which  she  sailed 
May  9,  1813,  for  Boston.     June  2  she  was  seized  by  an  American  pri- 
vateer.   This  brig  and  cargo,  which  were  both  American,  were  brought 
into  Massachusetts  and  condemned.    This  sentence  was  afiirmed  on 
appeal. 

The  AlexjUKler  (1814).  8  ('.ranch.  169. 

An  zVmerican  vessel,  upward  of  two  weeks  after  the  declaration  of 
war  by  the  United  States  against  Great  Britain,  surreptitiously  toolt 
a  cargo  of  salt  at  St.  Andrews,  N.  B.  The  court,  citing  the  case  ^^' 
the  Kapid^  condemned  both  vessel  and  cargo. 

The  Sally  (1814).  8  Cranch,  382. 


Property  engaged  in  an  illicit  intercourse  with  the  enemy  is  to  t-^/ 
condemned  to  the  cai)tors  and  not  to  the  United  States,  the  munic?^' 
pal  forfeiture  inider  the  laws  of  the  United  States  being  absorbed  ft-  ^ 
the  more  general  operation  of  the  law  of  war. 

Tho  Sally,  8  Cranch,  ;W1>. 

By  instructions  of  August  28,  1812,  the  President  directed  Ame: 
ican  privateers  not  to  interrupt  *'  any  vessels  l)elonging  to  citizen 
of  the  Unit(Hl  States  coming  from  British  ports  to  the  United  Stati 
laden  with  British  merchandise,  in  (consequence  of  the  alleged  re] 
of  the  British  orders  in  council.''  It  was  argued  that  a  cerU^^  ^ 
vessel  did  not  come  within  this  exemption,  *"  because  she  was  engagt:^^^ 
in  an  illicit  intercourse  with  the  enemy,  under  an  enemy  passpoC^^ 
and  th(»refore  was  r/uasl  enemy  property."  It  appeared,  howe^'P^  ^ 
that  she  was  duly  documented  as  an  American  vessel,  and  wascor^^^ 
ing  to  the  Ignited  States  from  a  British  i>ort.  Held,  that  the  ves^ 
came  within  the  exemption:  that  the  mere  act  of  illicit  inten^our"^' 
did  not  in  itself  divest  the  propi^rty  of  an  American  citizen,  but  oa  •- 
rendered  the  property  *'  liable  to  W  condemned  as  enemy  pn)perty,  ^^^, 
as  adhering  to  the  enemy,  if  rightfully  captured  during  the  voyage?- 

Tiio  Tlu.iuas  (;ibhnns  (1S14),  8  Cranch.  421. 

The  notice  of  Auj,'.  2S.   1S12.  was  as  follows:  "The  public  and  privfi*^ 
arnuMl  vosscis  of  the  Vnitod  States  are  wot  to  Interrupt  any  ress^'^ 
beloii^'iii;;  to  citizens  of  the  T'nittnl  States  eomlng  from  British  pof** 
to  the  United  States  laden  with  British  uierchiUidiBe,  in  consequeoc*      J 
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of  the  nlleged  rer«*5»l  ^^  ^*»^  Hrltlwh  Orden^  in  rouiicll :  but  are,  on  the 
nintniry,  to  islvo  t\\i\  anil  aKHistani-e  to  the  mime,  in  order  tliat  ku(*1i 
veMrtelH  and  tlieir  rarpM>s  may  1k'  (h'alt  witli  on  tlieir  arrival  txn  may 
lie  fhH*id«Hl  by  the  <»om|K?tent  authorities."  {Sational  IhtvUiiivncvr  of 
Aug.  2Jn  1812.) 

L  shipment  made,  even  after  knowledge  of  the  war,  nup:ht  Ik?  con- 
*nHl  as  having  been  made  in  const»quence  of  the  repeal  of  the 
ti>h  orders  in  council,  if  made  within  such  a  period  thereafter 
woidd  admit  of  a  reasonable  presumption  that  tlie  goods  wert» 
PjkhI  with  the  idea  that  the  rejXMil  of  the  ovdei-s  in  council  would 
Imv  a  susjKMision  of  hostilities  on  the  part  of  the  Fnited  States. 
«ras  also  held  that  the  words  '*  British  merchandise*  '*  were  intended 
protei't  all  such  merchandise,  including  any  owned  by  a  British 
:>|H»r. 

The  Tlumias  OiblMms  (1814).  8  (Yaneh,  421. 

I  April,  1813,  ten  months  after  the  declaration  of  war  by  the 
tc^l  States  against  (treat  Britain,  an  Ameri<*an  vessel  arrived  at 
*r|KX)l  from  Sweden  with  a  cargo  of  merchandise.  In  May  she 
'<!  for  the  United  States,  with  a  cargo  In^longing  chieliy  to  British 
•liants,  under  a  license*  issued  by  the  privy  coinicil.  Held,  citing 
•iise  of  the  Rapids  that  she  was  condemnable  for  trading  with  the 

The  St.  I^wrenet*  (1814).  8  ('ranch.  A'M. 

vt^ssel  of  the  United  States,  which  went  to  England  after  the 
i^as  known,  and  !)rought  thence  a  cargo  !H»longing  chiefly  to 
i>j!i  subjiK'ts,  condemned. 

The  St.  I^wrenee  (1814).  8  ('ranch.  4:M. 

^     April,  1812,  the  American  vessel  Jonvph  sailed  from  Bo.ston, 

a  cargo  of  merchandise*,  to  Liverpool  and  the  north  of  Europe, 

^lien  elin^tly  or  indirectly  to  the  United  States.     She  <lischarge<l 

*urgo  at  Liverpool,  and  in  Jiine,  ISPi.  sailed,  with  another  cargo, 

*  Hull  to  St.  Petersburg,  under  a  British  license*,  authorizing 
*Mi|)ortatiem  of  a  rc*turn  cargo  into  England.  In  Octoln^r,  ispi, 
•*  receiving  news  of  the  war  In^tweHMi  the  Unite«l  Stat<*s  and  (ireat 

Hin,  she  cleareel  with  a  cargo  from  St.  Peter>l)urg  for  I>on<lon, 

*  afte»r  wintering  in  SwenltMi,  procecdenl  in  th<*  spring  of  isi;i, 
'^^t*  e^onvoy  instructions  from  the  British  ship  /////ly /*,  to  her  des- 
^^iem.  Having  arrived  in  London  an«i  dis<harge<l  Iht  cargo,  ^-he 
"M  in  Mav  for  the  Unite<l  States,  in  ballast  and  under  a  British 
'**ise.  On  the  voyagi*  she  was  raptui*e<|  and  lilM>lh*d  as  prize.  Tlie 
^iQiant  maintained  that  the  taking  of  freight   fre)m  the  jiorth  of 
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Europe  to  England  was  necessary  in  order  to  obtain  money  to  pay 
the  ship's  debts  at  St.  Petersburg,  where  the  master  had  been  unable 
to  sell  her  cargo,  and  that  the  master  consulted  the  minister  of  th« 
United  States  at  St.  Petersburg,  who  advised  him  that  such  a  course 
would  be  lawful,  and  who  sent  despatches  by  the  vessel  to  the  United 
States.    Held,  citing  the  cases  of  the  Rapid  and  Alexander^  that  tVie 
allegations  of  the  claimant,  though  they  presented,  if  true,  a  case    ^f 
"peculiar  hardship,"  afforded  no  "legal  excuse"  for  trading  with 
the  enemy. 

The  Saint  Lawrence,  9  Cranch,  120. 

If,  upon  the  breaking  out  of  a  war  with  this  country,  our  citiz^ez^ 
have  a  right  to  withdraw  their  property  from  the  enemy's  country,  it 
must  be  done  within  a  reasonable  time.  Eleven  months  after  tbe 
declaration  of  war  is  too  late. 

The  St  Lawrence,  9  Cranch,  120. 

A  detention  in  the  enemy's  country  by  perils  of  the  sea,  or  an  act  -^'^^ 
the  enemy,  does  not  render  unlawful  a  voyage  lawful  in  its  inception "^'^ 

The  Mary,  9  Cranch,  126. 


"  The  language  of  Mr.  Justice  Story  in  the  cases  of  the  Rapid 
the  Mary^  in  the  circuit  court,  amounts  to  a  clear  denial  of  the  exu 
ence  of  the  right  in  question  [withdraw^al  of  property  of  one  belli^^  i' 
erent  from  the  territory  of  the  other],  under  any  cir cumstanceg^^^ > 
although  in  the  case  of  the  St,  Lawrence^  subsequently  decided  in  tl 
Supreme  Court,  where  the  opinion  of  the  court  was  given  by  the  sai 
distinguished  judge,  any  direct  decision  of  this  question  was  stu( 
ously  avoided,  and  that  case  was  decided  on  the  ground  that  the  pro^^;;U* 
erty  had  not  been  withdraw^n  from  the  enemy's  country  within  reaso—-^' 
ahle  thne  after  the  knowledge  of  the  war.  This  exact  question,  ^ 
already  remarked,  has  never  been  determined  by  the  Supreme  Coi»-^ 
of  the  United  States,  nor  is  its  decision  involved,  as  a  necessary  c(^*' 
sequence,  in  the  cases  which  have  been  adjudicated  before  that 
bunal.  In  a  case  decided  in  the  supreme  court  of  the  State  of 
York,  it  was  hold  that  a  citizen  of  one  belligerent  may  withdraw  b*^ 
property  from  the  country  of  the  other  l)elligerent,  provided  he  does 
it  within  a  reasonable  time  after  the  declaration  of  the  war,  and  docs 
not  himself  go  to  the  enemy's  country  for  that  purpose.  In  deliver- 
ing  the  opinion  of  the  court  in  this  case  (Amory  ?\  McGregor)  Chi^ 
Justice  Thompson  remarks,  that,  from  the  guarded  and  cautious  mtJ'' 
ner  in  which  the  Supreme  Court  of  the  United  States  had  reserved 
itself  upon  this  particular  question,  there  was  reason  to  conclude  thi* 
when  it  should  be  distinctly  presented,  it  would  be  considered  as  IW* 
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oding  within  the  policy  of  the  rule  thht  renders  all  trading  or  inter- 
urse  with  the  enemy  illegal/' 

Halleck,  Int  Law  (3d.  ed.,  by  Baker),  II.  131. 

WTien  a  vessel  sails,  with  colorable  papers,  as  a  pretended  neutral, 
Mn  a  port  in  a  belligerent  country,  of  which  her  true  owner  is  a 
izen  and  inhabitant,  to  a  port  in  the  enemy  country,  the  offense  of 
iding  with  the  enemy  is  complete  at  the  moment  of  sailing. 

The  Rugen  (1816),  1  Wheat  02. 

The  rule  is  inflexible  that  trade  between  citizens  or  subjects  of 
tions  at  war  is  forbidden,  and  property  on  the  high  seas,  intended 
r  an  enemy's  port,  is  lawful  prize. 

Jc<*ker  r.  Montgomery,  13  How.  498;  18  Id.  110. 

The  sending  to  a  stronghold  of  the  enemy,  of  an  enemy  vessel 
rrying  provisions,  constitutes,  under  the  laws  of  war,  illicit  inter- 
urse  with  the  enemy,  subjecting  the  property  to  capture  as  a  prize. 

The  Benito  Bstenger,  176  U.  8.  5(». 

A  declaration  of  war  does  not  dissolve  a  shipping  contract  between 
nestic  ports.  Nor  does  the  voluntary  placing  of  a  vessel  at  the 
sposal  of  the  government  dissolve  such  contract. 

Graves  r.  Miami  8.  8.  O.,  61  N.  Y.  S.  115,  20  Misc.  645.     ' 

i.   AcCKFTAZfCE  OF  EnEMY*8  LICENSE  OB  PbOTECTION. 

§  1182. 
An  to  goods  on  an  armed  enemy  vessel,  see  Visit  nnd  Search.  Infra,  $  1203. 

^  A  license  is  a  kind  of  safe-conduct,  granted  by  a  belligerent  state  to 
own  subjects,  to  those  of  its  enemy,  or  to  neutrals,  to  carry  on  a 
^<le  which  is  interdicted  by  the  laws  of  war,  and  it  operates  as  a 
^t^ensation  from  the  penalties  of  those  laws,  with  respect  to  the 
^e  granting  it,  and  so  far  as  its  terms  can  Ix?  fairly  construed  to 
^^nd.  The  officers  and  tribunals  of  the  state  under  whose  authority 
-5^  ire  issued,  are  bound  to  resi>ect  such  documents  as  lawful  relax- 
^^nsof  the  ordinary  state  of  war;  but  the  adverse  lx»lligerent  may 
*Wy  consider  them  as  per  se  a  ground  of  capture  and  confiscation, 
^^enses  are  necessarily  stricti  juris^  and  caimot  l)e  carried  l)eyond 
^  evident  intention  of  those  by  whom  they  are  granted ;  neverthe- 
^  they  are  not  construed  with  jx^dantic  accuracy,  nor  will  their  fair 
f^ct  be  vitiated  by  every  slight  deviati<m  from  their  terms  and  cou- 
'tioas.  Much,  however,  will  dejHMul  iij)on  the  nature  of  the  terms 
ludi  are  not  complied  with.    Thus  a  variation  in  the  quality  or 
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character  of  the  goods  will  often  lead  to  more  dangerous  consequences 
than  an  excess  of  quantity.  Again,  a  license  to  trade,  though  safe 
in  the  hands  of  one  person,  might  become  dangerous  in  those  of 
another;  so,  also,  with  iu\spect  to  the  limitations  of  time  and  yim 
specified  in  a  license.  Such  restrictions  are  often  of  material  import- 
ance, and  cannot  be  deviated  from  with  safety.  ...  In  the 
XJnited  States,  as  a  general  rule,  licensees  are  issued  under  the  author- 
ity of  an  act  of  Congress,  but  in  special  cases  and  for  purposes 
immediately  connected  with  the  prosecution  of  a  war,  they  nwy  be 
granted  by  the  authority  of  the  President,  a's  Commander-in-Chiel 
of  the  military  and  naval  forces  of  the  United  States." 

HnUeik  Int.  Law  {M.  ed.,  by  Baker),  II.  ."M.S. 

The  sailing  on  a  voyage  under  the  license  and  passport  of  protwti  ^^"^ 
of  the  enemy,  in  furtherance  of  his  views  and  interests,  subjects  t^^e 
ship  and  cargo  to  confiscation  as  j)rize  of  war. 

Tlie  Julia,  8  (^ranch.  181 :  The  Aurora,  8  C'ranoli,  203. 
For  a  very  fuU  note  hy  Wheaton  on  the  subject  of  licenses,  see  3  Wbetit*^ 
207. 

The  objections  to  the  accepting  of  licenses  from  an  enemy  are  tl»  *^ 
stated  by  Judge  Story  in  the  Julia  (1  Gall.  233;  8  Cranch,  181,  l^^'"^' 
197).    The  principle,  he  states,  is  that  "  in  war  all  intercourse  betwe^'** 
the  subjects,  and  citizens  of  the  billigerent  countries  is  illegal,  nnl^^ 
sanctioned  bv  the  authoritv  of  the  Government,  or  in  the  exercise   ^^ 
the  rights  of  humanity."    lie  insists  that  a  license  from  an  enemy  ini^  - 
lx»  regarded  as  an  agreement  with  such  enemy  that  the  licensei^  willct>^' 
duct  himself  in  a  ncMitral  manner,  and  avoid  any  hostile  acts  to\v»^^ 
such  enemy,  and  he  holds,  therefore,  that  acting  under  such  a  liceO-- 
is  a  violati(m  of  the  laws  of  war,  and  of  a  citizen's  duties  to  his  o'^^'* 
government.    ''Can  an  American  citizen,''  he  asks,  "be  })ermitted     ^^ 
this  manner  (o  carve  out  for  himself  a  neutralitv  on  the  ocean,  wli*^ 
his  country  is  at  war  ^    Can  he  justify  himself  in  refusing  to  aid  l**^ 
countrvmen,  who  have  fallen  into  the  hands  of  the  enemv  on  *'* 
ocean,  or  decline  their  rescue  i    Can  he  withdraw  his  personal  servic"*^^** 
when  the  necessities  of  the  nation  recjuire  them?    Can  an  engageiu^*^ 
be  legal,  which  imposes  upon  him  the  temj)tati<m  or  necessity  of  deen'' 
ing  his  j)ersonal  inti^-est  at   variance  with  the  legitimate  objwts  <' 
his  Government? ''     He  declares  that  incompleteness  of  a  voya^ 
under  license  from  the  enemy,  is  no  defense,  for  the  vessel  is  liable '^ 
capture  at  the  instant  the  voyage  under  such  license  is  commence"' 
Wherever  the  obj(»ct  of  the  voyage  is  prohibited,  its  inception  wi* 
the  illegal  intent  completes  the  oilense  to  which  the  legal  penalty 
attaches.     This  erase  of  illegal   trading,   under  a   license  from  t** 
enemy,  is  only  a  particular  application  of  a  universal  rule.    Nor  CIB 
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a  defense  that  the  trade  is  not  subservient  to  the  enemy's  interest, 
IP  oondemnation  of  such  licensed  vessel  and  cargo  rests  upon  the 
d  ground  of  the  illegality  of  such  voyage. 

See  Halleck  Int  Law  (3d.  ed.  by  Baker).  II.  138  et  seq. 

is  not  necessary,  in  order  to  subject  the  property  to  condemna- 
that  the  person  granting  the  license  should  be  duly  authorized 
•ant  it,  provided  the  person  receiving  it  takes  it  with  the  expecta- 
that  it  will  protect  his  property  from  the  enemy. 

Tbe  Aurora.  8  Cranch,  2a3. 

n  August  5,  1812,  Admiral  Sawyer  addressed  to  the  British  cou- 
nt Boston  a  letter  stating  that,  it  btung  imi)ortant  to  insure  n 
tant  supply  of  flour  and  other  dry  provisions  to  Spain  and  Por- 
il  and  to  the  W(»st  Indies,  he  (the  Admiral)  had  been  instructed 
irw't  the  officers  under  his  command  not  to  molest  American  ves- 
unarmed  anil  so  laden,  \xn\A  fide  bound  to  Portugese*  and  Spanish 
s  whose  pa{)ers  should  l)e  accompanied  by  a  certified  c*opy  of  a 
p  umler  the  consul's  official  seal.  The  consul  then  addressed  a 
ar  communication  to  the  commanders  of  British  ships  of  war 
privatw»rs,  accompanied  with  a  certified  copy  of  the  Admiral's 
\  American  vessc^ls  thus  licensed  naturally  threw  thems(»lves, 
on  as  [)ossible,  into  the  hands  of  British  cruisei*s  for  the  pur- 
of  obtaining  prot<»ction  against  American  capture  for  sailing 
r  the  enemy's  license.  Such  vessels,  when  captured  by  American 
I'Fs,  wore  condemned. 

Tbe  Ilinim.  8  Crancb.  444;  The  Ulraiii.  1  Wlienton.  440. 
H4H»  I'pton'H  Maritime  Warfare  ami  Prize  (LM  e<l.  k  137. 

e  .sailing  under  the  enemy's  license  constitutes,  of  it.self,  an  act 
legality,  which  subjects  the  i)roperty  to  confiscation,  without 
hI  to  the  objwt  of  the  voyage  or  the  jna-t  of  destination. 

T»K»  Ariadne.  2  Wlieat.  143. 

See,  alHo.  Patton  r.  Nlcliolson.  :\  Wlieait.  '204. 

Vessel  which  has  Ikh^ii  ron<lored  liable  to  capture  as  eneuiy's 
^rty  by  sailing  under  the  license  or  pass  of  the  enemy,  or  for 
^ng  with  the  enemy,  may  still  Ih»  siMzed  and  condennied  as  i)rize 
•'tr  after  her  return  to  the  I'nitcd  States,  by  virtue  of  the  general 
iority  of  the  (lovernnient  to  S4»ize  all  enemies'  projx^rty  couiing 
>  our  ix)rts  during  war.  And  as  a  gein'nil  rule,  any  i>erson  may 
^my  property  forfeittnl  to  the  use  of  the  (lovernment,  either  by 
municipal  law  or  by  the  law  of  prize,  for  the  puri>os<»  of  enforcing 
fwfeiture;  and  it  depends  upon  the  Government  itself  whether 
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it  will  act  upon  the  seizure.     If  it  proceeds  to  enforce  the  forfeiture 
by  legal  process,  this  is  a  sufficient  confirmation  of  the  seizure. 

The  ('aledonian,  4  Wheat;  100. 

The  fact  of  a  vessel  having  been  sent  into  an  enemy's  port  for  adju- 
dication, and  afterwards  permitted  to  resume  her  voyage,  was  held  to 
raise  a  violent  presumption  that  she  had  a  license ;  and,  the  claimant 
having  produced  no  evidence  to  repel  the  presumption,  condemnation 
was  pronounced. 

The  Langdon  Cheves,  4  Wheat  103. 

When  a  ship  is  captured  in  time  of  war,  it  is  not  to  be  presumed, 
from  the  fact  that  she  carries  an  enemy's  license,  that  she  intends  pro- 
ceeding to  the  port  of  the  enemy.  The  license  may  be  carried  for  the 
purpose  of  deceiving  the  enemy. 

The  Matilda,  5  Hughes,  C.  C.  544. 

A  contract  made  by  a  consul  of  a  neutral  power  with  a  citizen  of  a 
belligerent  state,  that  he  will  "  protect,"  with  his  neutral  name,  from 
capture  by  the  belligerent,  merchandise  which  such  citizen  has  in  the 
enemy's  lines,  is  against  public  policy  and  void. 
Ck)ppen  t\  HaU,  7  WaU.  542. 

"A  United  States  consul  has  no  authority  by  virtue  of  his  officii* 
station  to  grant  any  license  or  permit  the  exemption  of  a  vessel  of  ^^ 
enemy  from  capture  and  confiscation." 

The  Benito  EsteiiKcr,  17(J  U.  S.  5(W ;  citing  The  Amodo,  Newberry,  -M^ 
The  Hope,  1  Dodson,  220,  229;  The  Joseph,  8  Craneh,  451;  Les  C?** 
Frt^res,  4  Lebeau's  Nouveau  Code  de  Prises,  03 ;  The  Maria,  6  C. 
201. 

VII.  ENEMY'S   PROPERTY. 
1.  Liability  to   Seizube. 

§  1183. 

The  Continental  Congress,  by  a  resolution  of  December  9,  1 

enacted  that  all  ships,  with  their  cargoes,  which  should  be  seizwt 

their  crews,  should  Ixi  deemed  lawful  j)rize  to  the  captors,  the  d^^ 
l)eing  to  tempt  the  navigators  of  enemy  vessels  to  bring  them 
American  ports.     Subsequently,  during  the  war,  a  British  ship,  bo- 
to  New  York,  then  in  the  possession  of  the  British,  was  compelle(^ 
stress  of  weather  to  enter  a  port  in  North  Carolina;  and  the 
with  a  view^  to  save  his  ship  from  confiscation,  made  an  a_ 
with  the  crew  to  seize  the  vessel  and  cargo  and  have  them  condem-^^ 
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ith  the  understanding  that  the  crew  were  to  have  their  wage,s,  and 
lat  the  residue  of  the  proceeds  were  to  remain  in  the  master's  hands 
>  trustee  for  the  owners.  This  agreement  was  signed  by  the  master 
111  cn»w,  and,  after  the  condenmation  of  the  vessel  and  cargo,  was 
irrie<l  into  effect.  After  the  war  was  over,  the  owners  of  the  vessel 
id  cargo  filed  a  bill  in  equity  in  the  circuit  court  of  the  United 
tates  for  the  district  of  (jeorgia  against  the  master,  praying  for  an 
xx)unting.  The  bill  was  dismissed  on  demurrer,  and  a  writ  of  error 
as  then  obtained  from  the  Supreme  Court.  This  court  held,  Mar- 
lall,  C.  J.,  delivering  the  opinion,  that  wiiile  the  scheme  to  save  the 
lip  and  cargo,  under  the  semblance  of  a  c(mdemnation,  was  a 
ratagem  of  war,  and  not  in  itself  an  immoral  act,  it  was  a  fraud  upon 
le  resolution  of  Congress,  and  therefore  could  not  be  enforced  by 
le  courts  of  the  United  States. 

Ilannay  r.  Eve  (1806),  3  Cranch,  242. 

The  circumstance  that  a  ship  is  found  in  the  possession  of  the 
nemy  affords  prima  facie  evidence  that  it  is  his  property.  But  if  it 
ras  originally  of  a  friendly  or  neutral  character,  and  has  not  been 
banged  by  a  sentence  of  condemnation,  or  by  such  possession  as 
ations  recognize  as  firm  and  effectual,  it  will  be  restored  absolutely 
r  conditionally,  as  each  case  requires. 

Sc'booner  Adeline,  9  Cranch.  244. 

^mo  goods,  captured  by  an  American  privateer  and  liMled  as 
*Hish  property,  were  claimed  by  A,  an  American  merchant.  The 
urinal  order  for  the  goo<ls  did  not  appear,  but  the  evidence  con- 
ned (1)  an  invoice,  (2)  a  bill  of  lading,  and  (.'^)  two  letters. 
^  invoice  stated  that  the  goods  were  iKuight  !)v  B,  a  merchant  of 
'T^ingham,  '*  by  order  and  for  account  and  risk ''  of  A,  and 
^►"iinlecl  on  March  4,  1811,  to  the  care  of  certain  merchants  at 
"^rpool,  and  that  they  were  ''  the  pr<)i)ei*ty ''  of  C,  a  banker  of 
''^^ingham,  to  whom  the  amount  of  the  invoice  was  to  Ik?  remitted. 
^  hill  of  lading,  which  was  in  the  usual  form,  stated  that  the 
^Ij^  wore  shipped  by  the  I^iverpix)!  merchants  to  Ik»  delivertnl  to 
^>^  his  assigns,  in  New  York.  The  letters  in  question  were  l>oth 
^^X»sse<l  to  A,  and  were  dated,  resj^H'tively,  at  Birmingham,  July 
'^^1  Julv  0,  1812.  The  first  was  from  B,  and  stated  that,  in  (*on- 
l^*^n(v  of  the  revocation  of  the  orders  in  council,  he  had  lost  no 
"^^  '^in  shipping  the  gocxls  sent  to  Liverpool  so  long  since,  agree- 
■^  to  your  (A's)  kind  order."  The  s4»<M»n<l  hotter,  which  was 
^^'Tvd  to  in  the  first,  was  from  (\  who  statecl  that  he  ha<l  extended 
*^*^anee  to  B,  who  ha<l  Imh'Ii  enibarrass<»<l,  an<l  that  lu»  had  tlM*re 
^**^  obtained  from  the  latter  "an  assignment  of  crrtain  ({uantilies  of 
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goods  "  which  B  "  had  provided  on  acconnt  of  A   .    .    .    previous  to 
the  2nd  of  February,  1811."    Marshall,  C.  J.,  delivering  the  opinion 
of  the  court,  said  that,  in  the  usual  course  of  trade,  if  the  purchasing 
and  shipping  merchant  were  the  same,  there  would  rarely  be  any 
actual  change  of  property  lx»tween  the  purchase  and  the  shipment 
But,  in  the  state  of  the  relations  between  the  United  States  and  Grejit 
Britain  during  the  existence  of  the  nonimportation  acts,  the  trans- 
action often  became  divided.     Goods  were  procured  under  a  general 
order  to  purchase,  but  were  not  to  be  shipped  till  a  future  uncertain 
event  should  occur;  and  if  they  were,  in  the  meantime,  to  remain 
the  property  of  the  agent,  they  would  probably  Ixj  retained  at  the 
place  of  purchase  under  his  inunediate  cimtrol  and  inspection.    Their 
conveyance  to  a  seaport,  there  to  Ixi  stored  till  their  importation  into 
the  United  States  shouhl  be  allowed,  would  indicate  an  actual  invest- 
ment of  the  property  in  the  person  by  whose  order  and  for  whorf* 
use   the  goods   were   purchased   and   stored.     The   evidence  in  tl'^* 
present   case   indicated   that   the  goods   when   stored   in   Liverpo^^ 
were  the  property  of  A,  subject  to  that  control  which   B  wou^"^ 
have  as   purchaser  and   intended  shipper,   who  had   advanced  tl** 
purchase  money.     This  control,  while  affording  security  to  B,  coul*^ 
not  be  wantonly  used   to  the  destruction  of  A's  property  in  tl 
goods,  and,  in  the  (rase  of  a  conveyance  to  a  person  having  notice 
A's  rights,  sliould  be  construed  to  operate  consistently  with  the*"^ 
so  ftir  as  the  two  rights  could  consist  with  each  other.     The  wor«-'^ 
in  the  invoice  rej)resenting  the  goods  as  the  j)roperty  of  C  evident  ^ 
were  introduced  merely  for  the  purpose  of  securing  the  payment  ^-^ 
the  purchase  money  to  him.     On  the  whole,  the  majority  of  the  coi».  ^ 
was  of  opinion  that   the  goods  were  shipped  in  pursuance  of  .W- 
orders,  and  lx?came  his  property  when  delivered,  for  his  use,  to  t^  ^ 
master  of  the  vessel,  'Mf  not  at  an  earlier  period,''  i.  e.,  *' on  l)ei^"* 
stored  in  Jjiverpool,  if  not  at  an  antecedent  time.''     The  gix)ds  mu  ^^ 
therefore,  be  restored. 

The  Susan  &  Mary  (l.Sir>),  1  Wheaton.  25. 


A  ship  and  cargo,  captured  as  British,  were  claimed  by  a  RussL 
as  neutral.  It  appeared  that  the  ship,  documented  as  Russian,  ^sc^  *' 
placed  under  the  control  of  a  British  house,  which  dispatched  her  ^ 
Havana,  where  she  was  loaded  under  the  directions  of  one  M.,  otit^*'* 
sible  agent  of  the  Russian  owner;  and  that  she  then  cleaned  app**  * 
ently  for  a  Russian  jxnl,  but  with  orders  to  call  at  a  British  pcF^" 
and  terminate  her  voyage  there  under  the  orders  of  the  British  hoii.^=^ 
Evidence  was  lacking  to  show  either  the  relations  between  the  R*-^" 
sian  owner  and  the  British  hous(\  or  the  dej>endence  of  M.  on  t  ^^ 
Russian  owner  for  authority,  instructions,  and  resources.     All  t -^ 
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material  papers  touching  the  transaction  were  concealed  in  a  billet 
of  wckhI,  and  their  presence  was  betrayed  by  one  of  the  crew.  They 
teiidiHl  to  show  that  the  adventure  was  undertaken  by  the  British 
house  alone;  that  the  cargo  was  purchased  with  their  funds,  and 
that  M,  was  their  agent.  As  to  the  ship,  nothing  was  produced  to 
sliow  her  neutral  character  but  the  formal  papers  that  always  accom- 
pany fictitious  as  well  as  real  transactions.  There  was  no  charter- 
party,  no  original  corresi)ondence,  no  instructions,  even,  directing  the 
master  to  obey  the  orders  of  the  British  house.  Held,  that  both  ship 
ai^d  cargo  should  Ix?  condemned,  the  court  (Johnson,  J.,  delivering 
the  opinion)  saying  that  in  any  case  a  neutral  shipowner's  lending 
hii<  name  to  cover  a  fraud  with  regard  to  the  cargo  would  alone  sub- 
ject the  ship  to  condemnation. 

The  Fortuna  (Fel).  2«.  1818).  3  Wheaton,  230.    The  court  rcferre<l  to  tlio 
case  of  tbe  St  Nicholas.  1  Wbeaton.  417,  as  similar  in  circumstances. 

The  American  ship  Merrimack^  a  few  days  before  the  declaration 
of  war  by  the  United  States  against  Great  Britain  was  known  in  the 
latter  country,  sailed  from  Liveri)ool  for  Baltimore  with  a  cargo  of 
gocMls  ship|)ed  by  a  British  subject  and  consigned  to  citi/.ens  of  the 
ITtiittnl  States.  She  was  captured  on  the  voyage  by  an  American 
privateer,  who  libelled  her  cargo  as  prize.  Four  claimants  api)eared, 
as  follows: 

!•    ^IcKean  and  Woodland,  American  merchants,  claimed  certain 

articles  which  were  purchased  on  their  orders  by  merchants  in  Shef- 

nehl.      \^  ([^Q  moment  of  shijHnent  the   British  merchants  learned 

that    tin.  partnership  lK»tween  McKean  an<l  W<MHlland  had  Ikhmi  dis- 

^*|vefl,  and,  having  no  instructions  as  to  how  the  gcnxls  shouhl  be 

•*^'/*|M^I,  consigned  them  to  an  American  merchant  residing  in  the 

•*^nje  citv  as  McKean  and  \V(M)dIand,  for  the  latters'  iise.    Held,  that 

'**  l*t-<ipertv   vested   in  McKean  and   WcKxUand,  and  constK]uently 

*^H<>t  liable  to  condemnation  as  enemy  proiK»rty.     There  was  noth- 

^/^^   the  case  to  throw  any  suspicion  on  the  fairness  of  the  trans- 

T    *Vinimel  and  Albert,  merchants  of  Baltimore,  claimecl  <HM'tain 

,^''*t?>s^    The  shipi>ers,  who  were  British  merchants,  consigned  the 

.    ^*^>4  in  question  to  their  agent  in  the  United  States  with  instrur- 

^v     ^    *i^t  to  deliver  them  in  a  certain  contingency  except   for  cash. 

*^*>  ground  that  the  proiwrty  renuiined  in  the  shipiH»rs,  the  gcMxls 

^^^ondenmed. 

,  ''      *  lie  facts  in  this  claim  were  siibstantiallv  the  same  as  in  num- 

"""^  Und  the  goods  were  con(lemne<l. 

,  '     ^V.  gi  J.  Wilkins,  merchants  of  Baltimore,  claimed  certain  <ro<Mls, 

.   ^*^  M-ere  purchased,  as  wen^  the  g<KMls  in  cas4»s  1,  *J,  and  ii,  on  orders 

P    ^  ^^>ng  before  the  war.     In  the  present  case,  however,  the  ^hipix.»r 
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was  rt  manufacturing  company  consisting  of  two  members,  one  of 
whom  resided  in  (Jreat  Britain,  and  the  other,  who  was  an  American 
citizen,  in  the  United  States.  The  bill  of  sale,  which  served  as  an 
invoice,  was  in  the  name  of  W.  &  J.  Wilkins ;  the  bill  of  lading  was 
in  the  name  of  Edward  Harris,  the  American  member  of  the  manu- 
facturing company,  who  was  the  consignee.  On  the  evidence,  which 
included  various  letters,  the  court  was  of  opinion  that  the  property  in 
the  goods  had  been  transferred  to  the  claimants,  independently  of  the 
control  of  the  shipper  or  his  agent,  except  so  far  as  the  right  to  stop 
in  transitu  interfered,  and  that  the  claimants  were  entitled  to  the 
goods. 

The  Merrimack  (1814),  8  Cranch.  317. 

The  liability  of  property,  the  product  of  an  enemy  country,  and 
coming  from  it  during  war,  to  capture,  being  irrespective  of  tb« 
status  domicilii,  guilt  or  innocence  of  the  owner,  such  property  is  a-S 
much  liable  to  capture  when  belonging  to  a  loyal  citizen  of  the  couH* 
try  of  the  captors- as  if  owned  by  a  citizen  or  subject  of  the  hostil* 
country  or  by  the  hostile  government  itself.    The  only  qualification 
of  this  rule  is  that  where,  upon  the  breaking  out  of  hostilities  or  *^ 
soon  after  as  possible,  the  owner  escapes  wdth  such  property  as  he  c^^ 
take  with  him,  or  in  good  faith  thus  early  removes  his  property,  wi*-*^ 
the  view  of  putting  it  beyond  the  dominion  of  the  hostile  power,  tt^^ 
property  in  such  cases  is  exempt  from  the  liability  which  woul^ 
otherwise  attend  it. 

Tbo  (iray  Jacket.  5  WaU.  342. 

Where  the  war  (a  civil  war)  broke  out  In  April,  1861,  a  removal  on 
Wtli  of  r)eciMul>er,  IS^).*^,  was  held  to  be  too  late.     (Ibid.) 


a 


Ships  in  time  of  war  are  bound  by  the  character  impressed  u 
them  by  the  government  from  which  their  documents  issue  and  und 
whose  flag  and  pass  they  sail. 

The  share  of  a  citizen  in  a  ship  sailing  under  an  enemy's  flag 
l)apers,  there  having  l)een  ample  time  and  opportunity  to  dispose 
the  same,  but  no  attemj)t  made  to  do  so,  is  subject  to  capture  and  co 
demnation  equally  with  the  shares  of  enemies  in  the  same  ship.    Ar^* 
where  the  cargo  and  ship  are  owned  by  the  same  i>erson  the  car^^*^ 
follows  the  fate  of  the  ship. 

The  William  Hajjaley.  r.  Wall.  .^77. 

A  v(»ssel  and  cargo  whose  j)apers,  supported  by  the  testimony,  sho*** 
that  l)otli  belonged  to  a  subject  of  the  King  of  Spain,  held,  hwf^ 
prize  of  war,  having  hec^n  captured  by  a  United  States  cruiser  wh.'-*^ 
on  a  voyage  from  one  port  of  the  enemy  to  another.  j 

Tlie  Maria  Dolores.  88  Fed.  Uep.  54&  J 
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ail  steamship  carrying  mail  of  the  United  States  is  not  for 
ason  exempt  from  capture  as  an  enemy  vessel.  The  Buena 
a  (1898),  87  Fed.  Rep.  927,  affirmed. 

be  Panaina,  176  U.  S.  535. 

Carlos  F,  Roses^  a  Spanish  bark,  was  condemned  as  enemy's 
:y,  but  a  question  was  raised  as  to  the  enemy  or  neutral  char- 
F  the  cargo.  This  depended  chiefly  on  the  effect  of  the  indorse- 
f  the  bills  of  lading  to  neutrals.  The  cargo  was  claimed  by 
ort  Sons  &  Co.,  British  merchants,  of  London.  It  consisted 
ed  l)eef  and  garlic,  and  was  shipped  at  Montevideo  in  March, 
V  Gibemau  &  Co.,  merchants  of  that  plac*e,  hut  citizens  of  the 
ine  Republic.  The  invoices  stated  that  the  goods  were  shipped 
ler  for  account  and  risk  and  by  order  of  the  parties  noted 
In  the  invoice  of  jerked  lx?ef  the  consignees  noted  below 
the  expedition  or  voyage  of  the  (^nrloft  F.  Roses'^'*  and  "Mr. 
Pagfe,  of  Havana,''  all  concerne<l  being  Spanish  subjects; 
isignees  of  the  garlic  were  "  Mr.  Pedro  Pagfe "  and  "  the 
gned,"  Gibernau  &  C/O.  There  wen^  three  sets  of  bills  of 
issued  by  the  master  to  Gibemau  &  Co.,  one  for  that  part 
hipment  of  jerked  beef  made  for  account  of  the  vessel,  another 
t  part  made  for  account  of  Pages,  and  \he  third  for  the  ship- 
f  garlic  for  the  joint  account  of  Pages  and  Gibernau  &  Co. 
bills  set  forth  that  the  g(XKls  were  taken  for  the  account  and 
risk  of  whom  it  might  concern.  In  the  ship's  manifest  the 
tion  of  the  cargo  was  stated  thus:  "  Shipi)ed  by  Pla  Gibemau 

0  order."  The  vise  of  the  Spanish  consul  read :  "  Good  for 
1,  with  a  cargo  of  jerked  lK»ef  and  garlic.''     There  was  no 

party.     On  the  fact*  of  the  paiM»rs  the  court  held  that  the 
when  delivered  to  the  vess<»l,  l)ecaino  the  projM^rty  of  the  con- 
named  in  the  invoices,  and  that,  as  Gilx»rnau  &  Co.  had  not 
h\  and  claimed  any  interest,  the  whole  cargo,  which  the  daim- 

1  fact  admitted  to  Ix*  ''ultinuUelv  destined  for  Don  Pedn) 
of  Havana,"  must  W  condonuied  as  enemy  proiK*rty  unless 
to  the  contrarv  was  shown.     Such   cause   Kloinwort   &   Co. 

ft 

ored  to  establish,  on  the  gromul  that  after  the  shipment  of 
po  they  made  advances  upon  it  to  the  amount  of  alxMit  $.*^0,000, 
•ideration  of  which  the  hills  of  lading,  indors<»(l  in  blank  by 
au  &  Co.,  were  delivered  to  them  with  the  intent  that  they 
take  title  to  the  bills  and  the  cargo,  and  on  the  arrival  of  the 
it  its  destination  hold  it  as  s<MMirity,  with  the  right  to  dispose 
r)d  reimburse  thems(»lves  witli  tli(»  proceeds.  They  (*ontende<l 
this  wav  thev  l)ecjHne  tlie  lawful  owners  lM>th  of  the  hills  and 
cargo.    It  appeannl,  however,  that  in  neither  of  the  two  hills 
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of  exchange,  which  were  drawn  on  Kleinwort  &  Co.  for  the  amount 
of  the  advancCvS,  was  any  reference  made  to  the  cargo,  and  that  while 
two  of  the  bills  of  lading  were  alleged  to  have  been  delivered  to  the 
firm  at  the  time  of  its  acceptana>  of  the  bills  of  exchange,  the  third, 
for  the  gi-eater  part  of  the  jerked  beef,  was  not  delivered  till  long 
afterwards.  On  these  and  other  circumstances  the  court  held  th:'t 
the  cargo  never  bona  fide  passed  to  Kleinwort  &  Co.,  but  remained 
the  property  of  Spanish  subjects,  and  was  liable  to  condemnation. 

The  Carlos  F.  Roses,  177  U.  S.  055. 

Mr.  Justice  Sliiras  delivered  a  dissenting  opinion,  in  which  Mr.  Justice 
Brewer  concurred. 

2.  Title  to  Property  in  Transit. 

§  1184. 

If  a  British  merchant  purchase*  with  his  own  funds  two  cargoes  of 
goods,  in  consequence  of  but  not  in  stric^t  conformity  with  the  orders 
of  an  American  house,  and  ship  them  to  America,  giving  the  consign* 
ors  an  option  within  24  hours  after  receipt  of  his  letter  to  take  o^ 
reject  both  cargoes,  and  if  they  give  notice  within  the  time  that  th-^y 
will  take  one  cargo,  but  will  consider  as  to  the  other,  this  puts  it  in  tl^*^ 
power  of  the  British  merchant  either  to  cast  the  whole  upon  tl*^ 
American  house,  or  to  resume  his  property,  and  make  them  accou 
able  for  that  which  came  to  their  hands;  and,  therefore  the  right 
property  in  cargo,  does  not,  in  transitu,  vest  in  the  American  hoii^-^*" 
but  remains  in  the  British  subject,  and  is  liable  to  condenmation,    *^^ 
being  an  enemy. 

The  Frances  (1815),  0  Crnnch,  183. 

See.  also,  Tlie  Fninces,  8  Crancli.  :J54.  358.  350:  1  Gallison.  445. 

See.  furtlier.  as  to  title  (►f  i)roi)ert.v  in  transitu,  Tlie  Vrow  Margharetli^''  ^^ 
(\  Uob.,  :i.3<>;  Tlie  Sally,  3  ('.  Hob..  3(K).  note:  The  packet  IH»  BillM«*-  Z 
Hob.,  i:i3:  The  Anna  ("atharina,  4  (\  Hob.,  107:  The  Jan  Frederic*^-  •' 
C.  Rob.,  128:  The  Ship  Anna  (Jreon.  1  (Jallison.  274. 

"  In  the  ordinarv  (course  of  mercantile  transactions,  a  delivery  t^  ^ 
ship-master  is  a  delivery  to  the  consignee.  Bue  it  is  evident  that  tb^^ 
delivery  must  be  absolute  or  (uialified,  and  that  the  effect  of  it  nrH*^' 
vary  accordingly.     A  voluntary  agent  has  the  option  either  to  ent^' 
upon  his  airencv  in  strict  conformity  with  the  instructions  of  h'-*" 
principal,  or  with  such  reservations  or  conditions  as  he  may  thi"'* 
pn)j)er  t^)  ])rescril)e:  and  the  only  consequence  is,  that,  in  the  latt^*" 
case,  he  leaves  his  principal  at  liberty  to  adopt  or  repudiate  his  ac^ 
The  shipper  who  purchases  goods  on  his  o\vn  credit  or  with  hiso^'' 
funds,  is  not  actinir  in  the  ordinary  capacity  of  a  factor.     If  he  vfi^* 
the  goods,  even  before  shipment,  would  be  the  proi>erty  of  the  inui* 


of 
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on  whose  order  the  purchase  is  made.  Such  shipments  are  in 
iin»  of  a  merchantile  credit,  and  the  shipper  always  retains  the 
rolle<l  exe»'ciso  of  discretion  in  extending  it." 

lie  FranoeH  (1815).  9  Cranch,  183. 

K»rty  in  tran.sit  from  a  belligerent  to  a  neutral  is  subject  to  cap- 
id  condemnation,  if  it  has  not  vested  at  the  time  of  the  captun* 
leutral  consignees. 

be  St  JoKe  Indiniio.  1  Wheat  208. 
ee,  alffo,  2  GaUlsoii,  2G8. 

ods  were  shipped  by  D.  B.  &  Co.,  of  Liverixx)!,  on  l)oard  a 
\  ship  bound  to  Rio  de  Janeiro,  which  was  captured  and  brought 
le  United  States  for  adjudication.  The  invoice  was  headed 
me<l  to  Messrs.  D.  B.  &  F.,  by  order  and  for  account  of  J.  L.' 
'tter  accompanying  the  invoice  from  the  shippers  to  the  con- 
,  they  say,  '  For  Mr.  J.  L.  we  oiM?n  an  account  in  our  books 
[i<l  debit  him,  &c.  We  cjin  not  yet  ascertain  the  proceeds  of  his 
tc  but  we  find  his  order  for  goods  will  far  exceed  the  amount 
e  shipments;  there fon*  we  consign  the  whole  to  you,  that  you 
mie  to  a  pro|H*r  understanding  with  him.'  It  was  held  that 
kIs  were,  <luring  their  transit,  the  proi)erty,  and  at  the  risk 
:»nemy  shipiM»rs,  and,  tlien»f()n»,  subject  to  condemnation.'' 

\w  St.  .Toz<»  Incllaiio  (181(J).  1  Wlioat..  LH>8.  WlieatoifK  SyUabiis. 

is  D<»partment  is  not  disposed  to  deny  the  rule  of  law  which 
the  transfer  of  an  enemy's  projHTty  to  a  neutral  when  on  its 
•  the  enemy's  <H)untrv.  The  leading  <Mise  on  this  subject  is 
f  the  AV///y,  (irifliths.  master,  ivporled  in  llie  third  vohnne 
►inson's  Admiralty  KeiM)rts,  pagi»  .*^(K).  Tho  cas**  was  decided 
.  the  claiumnts  by  the  British  H()us<>  of  I^ords  on  the  12th 
enilnT,   17l>r).     It  is  not  easy  to  s<h»  how   it  could  have  lK>en 

ft 

itlv  decided,  in  view  of  the  fact  that  there  wen>  in  evidence' 

ft 

letters  of  Mr.  Ternant,  llie  minister  of  Fnin<v  in  this  countrv, 
gthat  he  was  commissioned  by  his  (ioveriunent  to  purchast»  on 
mnt  ami  to  forward  to  France  the  very  pro|H»rtv  which  was 

fir 

Ir.  Bayard,  See.  of  State,  to  Mr.  (;«Hloy,  milleaii  inln..  April  11.  188.^, 
MS.  Notes  to  Chilean  Ix*ff.  VI.  XM, 

I  reference  to  an  application  in  lK»half  of  a  Gennan  subject  for 
iini  of  goods  shipped  by  him  on  the  Spanish  steamer  Pniro^ 
had  l)een  condemne<l,  tlie  Dejiartnient  of  State,  ivferring  to  a 
of  the  Attorney-Cieneral,  said  that  the  ginnls  in  cpiestion  were 
led  to  a  Spaiiiiih  firm  in  Cuba  ''  without  any  reservatioub,  and 
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were  consequently  subject  to  the  general  rule  of  law  that  goods  in  the 
course  of  transportation  from  one  place  to  another,  if  they  are 
shipped  on  account  and  at  the  risk  of  the  consignees,  are  considered 
as  the  goods  of  the  latter  during  the  voyage." 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Von  IloUebeu,  German  ambass.,  No.  178, 
Jan.  18,  IS&O,  MS.  Notes  to  German  Leg.  XII.  247.    • 

It  did  not  even  ai)i)ear  by  the  pai)er8  In  the  case  that  there  was  any 
agreement  In^tween  the  consignors  and  consignees  that  the  property 
in  the  goods  in  question  should  remain  in  the  former  until  delireiy. 
(Ibid.) 

3.  Pboduck  of  the  Enemy's  Soiix 

§  1185, 

The  Danish  island  of  Santa  Cruz  having  been  seized  by  and  sur- 
rendered to  the  British,  B.,  an  officer  of  the  Danish  Grovemment  and 
an  owner  of  land  in  the  island,  withdrew  and  went  to  Denmark,  leav- 
ing his  estate  in  the  care  of  an  agent,  who  afterwards  shipped  30 
hogsheads  of  sugar,  the  produce  of  the  estate,  on  a  British  ship,  to  a 
house  in  London,  on  B.'s  account  and  risk.  On  her  passage  the  drip 
was  captured  by  an  American  privateer  and  brought  into  the  United 
States,  where,  in  spite  of  a  claim  by  B.  to  the  sugar,  both  the  ship 
and  her  cargo  were  condemned. 

Harper,  counsel  for  B.,  contended  that  the  British  rule  that  the 
produce  of  a  plantation  in  an  enemy's  country  was  to  be  considered? 
while  the  produce  remained  the  property  of  the  owner  of  the  soil,  fts 
enemy  property,  was  modem,  and  that,  besides,  it  did  not  apply  to 
the  case  of  B.  By  the  cases  of  the  Phcenix,  5  Rob.  2G,  the  Diana,  ^ 
Rob.  ()0,  and  the  Vrow  Anna  Catharina,  5  Rob.  IGl,  it  appeared  that 
the  reason  of  the  rule  was  that  the  proprietor  of  the  soil  had  incor- 
poratcd  himst^lf  with  the  permanent  interests  of  the  nation.  B.  had 
never  incx)rporated  himself  with  the  interests  of  the  British  nation? 
either  permanently  or  temporarily;  the  character  was  forced  upon 
him  against  his  will ;  he  was  lH)ni  and  continued  to  be  a  Dane;  he  did 
not  purchase  a  plantation  in  an  enemy  country,  Denmark  being,  ** 
the  time  of  his  2)urchas(%  neutral;  the  British  occupation  was  tem- 
porary, and  ended  with  the  war.  But,  even  if  the  case  were  within 
the  rule,  the  rule  was  merely  a  British  rule,  never  recognized  by 
Denmark,  and  not  a  part  of  the  law  of  nations,  and  should  not  be 
adopted  by  the  United  States. 

Pinkney,  c(mtra,  maintained  that  Santa  Cruz,  on  its  capture,  im* 
mediately  became  a  British  colony,  and  during  the  occupation,  which, 
though  not  perpetual,  was  indefinite,  so  remained;  that,  this  being 
so,  the  sugar  in  question  was,  under  the  rule  in  the  case  of  the  Phmish 
enemy  property ;  that,  according  to  the  opposite  argument^  if  the  land 
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purchased  before  the  capture  of  the  island,  the  owner  would  not 
iiisidered  an  enemy,  though  the  island  should  remain  i>ermanently 
ish:  that,  in  reality,  it  was  immaterial  when  the  estate  was 
lired,  if  the  owner  continued  to  hold  it  after  the  island  came  into 
et«<ion  of  the  enemy.  Such  was  the  rule  of  the  English  prize 
Is,  and  it  did  not  appear  that  any  of  the  nations  of  (Europe  had 
este<l  against  it.  It  was  not  harsher  than  the  rule  of  domicil,  to 
L*h  it  was  analogous. 

[arshall,  C.  J.,  delivering  the  opinion  of  the  court,  said : 
Some  doubt  has  been  suggested  whether  Santa  Cruz,  while  in  the 
session  of  Great  Britain,  could  projxTly  be  considered  as  a  British 
id.  But  for  this  doubt  there  can  Ik*  no  foundation.  Although 
lisitions  made  during  war  are  not  considered  as  permanent  until 
inne<l  by  treaty,  yet  to  every  conmiercial  and  Imlligerent  purpose 
'  are  considered  as  a  part  of  the  domain  of  the  conqueror,  so  long 
e  retains  the  {)ossession  and  government  of  them.  The  island  of 
la  Cruz,  after  its  capitulation,  remained  a  British  island  until  it 

n>stored  to  Denmark. 

Must  the  produce  of  a  plantation  in  that  island,  shippeil  by  the 
f>rietor  himself,  who  is  a  Dane  residing  in  Dennnirk,  be  considered 
tritisli,  and  therefore  enemy,  property  ? 
In  arguing  this  question,  the  counsel  for  the  claimants  has  made 

points : 

1.  That  this  case  does  not  come  within  the  rule  applicable  to  ship- 
ts  from  an  enemv  country,  even  as  laid  down  in  the  British  courts 
dniiraltv. 

2.  That  the  rule  has  not  Ikvii  rightly  laid  down  in  thc)S4»  courts, 
consequently  will  not  Ih^  adopted  in  tliis. 

1.  Does  the  rule  laid  <lown  in  the  British  courts  of  admiralty 
>race  tliis  case  ? 

It  ap|M'ars  to  the  court  that  the  casi*  of  the  Phtruij*  is  precisely 
X)int  In  that  case  a  vessel  was  captured  in  a  voyagt»  from  Suri- 
'^  to  Holland,  and  a  part  of  the  cargo  was  claimed  by  persons 
iiliiig  in  (rennany,  then  a  neutral  country,  as  the  prmluce  of  their 
^t«  in  Surinam. 

*The  counsel  for  the  captors  consitlered  the  hiw  of  the  cast^  as 
iivlv  settletl.  The  counsel  for  tlie  clainuints  did  not  controvert  this 
f^ition.  Thev  admitted  it:  but  endeavored  to  extricate  their  case 
>tM  the  general  principle  by  giving  it  the  protection  of  ilie  treaty 
Amiens.  In  pnmouncing  his  opinion.  Sir  William  Scott  lays  down 
■  general  rule  thus:  'Certainly  nothing  can  Ik?  more  tlecidetl  and 
ed^  a.s  the  principle  of  this  court  and  of  the  supreme  court,  upon 
J  aoleinn  arguments,  than  that  the  posst»ssion  of  the  soil  (Uk^s 
upon  the  owner  the  character  of  the  country,  as  far  as  the 
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produce  of  that  plantation  is  concerned,  in  its  transportation  to  any 
other  countrv,  whatever  the  local  residence  of  the  owner  may  be. 
This  has  been  so  repeatedly  decided,  both  in  this  and  the  superior 
court,  that  it  is  no  longer  open  to  discussion.  No  question  can  be 
made  on  the  point  of  law,  at  this  day.' 

"Afterwards,  in  the  case  of  the  Vrow  Anna  Catharina^  Sir  William 
Scott  lays  down  the  rule,  and  states  its  reason.  'It  can  not  be  doubted,' 
he  savs,  '  that  there  are  transactions  so  radically  and  fundamentally 
national  as  to  impress  the  national  character,  independent  of  peace 
or  war,  and  the  local  residence  of  the  parties.  The  produce  of  a  per- 
son's own  plantation  in  the  colony  of  the  enemy,  though  shipped  in 
time  of  peace,  is  liable  to  be  considered  as  the  property  of  the  enemy, 
by  reason  that  the  proprietor  has  incorporated  himself  with  the  pff- 
manent  interests  of  the  nation  as  a  holder  of  the  soil,  and  is  to  lie 
taken  as  a  part  of  that  country,  in  that  particular  transaction,  inde- 
pendent of  his  own  personal  residence  and  occupation.' 

"  This  rule  laid  down  with  so  much  precision,  does  not,  it  is  con- 
tended, embrace  Mr.  Bentzon's  claim,  because  he  has  not '  incorporated 
himself  with  the  permanent  interests  of  the  nation.'  He  acquired  the 
property  while  Santa  Cruz  was  a  Danish  colony,  and  he  withdrew 
from  the  island  when  it  became  British. 

"  This  distinction  does  not  appear  to  the  court  to  be  a  sound  one 
The  identification  of  the  national  character  of  the  owner  with  that  of 
the  soil,  in  the  particular  transaction,  is  not  placed  on  the  dispositionj? 
with  which  ho  acquires  the  soil,  or  on  his  general  character.  The 
acquisition  of  land  in  Santa  Cruz  binds  him,  so  far  as  respecfc?  that 
land,  to  the  fate  of  Santa  Cruz,  whatever  its  destiny  may  Ix^.  ^VhiW 
that  island  belonged  to  Denmark,  the  produce  of  the  soil,  ^hd^ 
unsold,  was,  according  to  this  rule,  Danish  property,  whatever  might 
\yi\  the  general  character  of  the  particular  proprietor.  When  th*" 
island  IxHjanie  British,  the  soil  and  its  i)roduce,  while  that  produce 
remained  unsold,  were  British. 

"  The  general  commercial  or  political  character  of  Mr.  Bent^on 
cx>uld  not,  according  to  this  rule,  affect  this  particular  transaction- 
Although  inc()ri)()rated,  so  far  as  respects  his  general  character.  ^^^" 
the  permanent  interests  of  Dennuirk,  he  was  incorporated,  so  far*"" 
respected  his  plantation  in  Santa  Cruz,  with  the  2)ennanent  interes*- 
of  Santa  Cruz,  which  was,  at  that  lime,  British;  and  though  a-*^* 
Dane,  he  was  at  war  with  (ireat  Britain,  and  an  enemy,  yet,  asapr'^ 
prietor  of  land  in  Santa  Cruz,  he  was  no  enemy:  he  could  shiph^-" 
produce  to  Great  Britain  in  perfect  safety. 

"  The  case  is  certainly  within  the  rule  as  laid  down  in  the  Briti-^ 
courts.  The  next  enquiry  is:  IIow^  far  will  that  rule  be  adopted ^^ 
this  couAtry  ? 
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The  law  of  nations  is  the  great  source  from  which  wo  derive  those 
•s,  respecting  belligerent  and  neutral  rights,  which  are  recognized 
ill  civilized  and  commercial  states  throughout  Europe  and  Amer- 
This  law  is  in  part  unwritten,  and  in  part  conventional.  To 
^rtain  that  which  is  unwritten,  we  i*esort  to  the  great  principles  of 
«»n  and  justice:  but,  as  these  principles  will  be  differently  under- 
k1  by  different  nations  under  different  circumstances,  we  consider 
11  as  l>eing,  in  some  degri*e,  fixed  and  rendered  stable  by  a  series  of 
icial  decisions.  The  decisions  of  the  courts  of  every  country,  so 
as  they  are  founde<l  upon  a  law  connnon  to  every  country,  will  be 
•ived,  not  as  autliority,  but  with  respect.  The  decisions  of  the 
rtj*  of  every  irountry  show  how  the  law  of  nations,  in  the  given 
?,  is  understoo<I  in  that  country,  and  will  1k»  (Considered  in  adopting 
nile  which  is  to  prevail  in  this. 

rithout  taking  a  comparative  view  of  the  justi<»e  or  fairness  of  th* 
^  establishe<l  in  the  British  courts,  and  of  those  established  in  the 
rts  of  other  nations,  there  are  circumstances  not  to  lie  excluded 
m  consideration,  which  give  to  those  rules  a  claim  to  our  attention 
t  we  can  not  entirely  disregard.  The  United  States  having,  at 
»tinie,  formed  a  (*omponent  part  of  the  British  Kmpin»,  their  prize 
'  was  our  prize  law.  When  we  separated,  it  continued  to  1h»  our 
ze  law,  so  far  as  it  was  adapted  to  our  circumstances  and  was  not 
led  by  the  |K)wer  which  was  capable  of  changing  it. 
It  will  not  Ix*  advanced,  in  conse<iuence  of  this  former  relation 
wwn  the  two  countries,  that  any  obvious  misconstruction  of  pub- 
law  made  by  the  British  courts,  will  Ih»  considered  as  forming  » 
e  for  the  American  courts,  or  that  any  recent  rule  of  the  British 
irts  is  entitled  to  more  n\sj>ect  than  the  recent  rules  of  other 
iiitries.  But  a  cas^  professing  to  Ik»  decided  on  ancient  principles 
1  not  1h»  enticely  disregarded,  unless  it  lx>  very  unreasonable,  or  l>e 
inde<l  on  a  construction  rejected  by  other  nations. 
The  rule  laid  down  in  the  P/tonir  is  said  to  1h*  a  recent  rule,  be- 

ii'p  a  case  solemnlv  decided  lx»fore  the  lords  commissioners  in  1783 

» 

luote<l  in  the  margin  as  its  authority.  But  that  case  is  not  sug- 
^ed  to  have  Ixhmi  detennined  contrary  to  former  practice  or  former 
iiions,  Xor  do  we  jx»rceive  any  reason  for  suj)j)Osing  it  to  in* 
•tran*  to  the  rule  of  other  nations  in  a  similar  cas<». 
'TIm»  opinion  that  ownership  of  the  soil  dot^s,  in  some  degnv,  con- 
1  the  owner  with  the  propcTty,  so  far  as  res|K»cts  that  soil,  is  an 
nion  which  certainly  prevails  very  extensively.  It  it  not  an  un- 
>ionahle  opinion.  Personal  property  may  follow  the*  |x^rson  any 
ere:  and  its  character,  if  found  on  the  (K*(»an,  may  (h'pend  on  the 
niril  of  the  owner.  But  land  is  fixed.  Wherever  the  owiht  may 
ide.  that  land  is  hostile  or  friendly  acconling  to  the  condition  of 
cuiuilry  in  which  it  is  placed.     It  is  no  extravagant  perver^iovv 
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of  principle,  nor  is  it  a  violent  offence  to  the  course  of  human  opinion, 
to  say  that  the  2)roprietor,  so  far  as  respects  his  interests  in  this  land, 
partakes  of  its  character;  and  that  the  produce,  while  the  owner  re- 
mains unchanged,  is  subject  to  the  same  disabilities.  In  condemning 
the  sugars  of  Mr.  Bentzon  as  enemy  property,  this  court  is  of  opinion 
that  there  was  no  error,  and  the  sentence  is  aflSrmed  with  costs." 

Thirty  Hogsheads  of  Sugar  v.  Boyle  (1815),  9  Cranch,  191. 
See,  also,  The  Prize  Cases  (18G2),  2  Black.  635,  G71;  Rlvler,  Principla, 
XL  344-345;  IlaU  (4th  ed.),  108. 

4.  Property  in  the  Enemy's  Sebtice. 

§  118G. 

The  neutral  owners  of  a  ship  may,  by  taking  a  decided  part  with 
the  enemy,  expose  such  ship  to  seizure  and  confiscation  as  enemy*s 
property. 

Darby  r.  The  Erstern,  Federal  Court  of  Appeals  (1782).  2  Dallas,  ^ 

"  Neutrals  who  place  their  vessels  under  belligerent  control,  and 
engage  them  in  belligerent  trade ;  or  permit  them  to  be  sent  with  con- 
traband cargoes,  under  cover  of  false  destination,  to  neutral  ports, 
while  the  real  destination  is  to  belligerent  ports;  impress  upon  th«n 
the  character  of  the  l)elligerent  in  whose  service  they  are  employed, 
and  the  vessels  may  be  seized  and  condemned  as  enemy  property." 

(Miaso.  (Ml.  J.,  The  Hart,  :».  Wall.  .151). 
See,  also,  The  Balgorry,  2  Wall.  474. 

TVTiere  several  witnes.^s  stated  facts  tending  to  prove  that  a  vessel 
was  in  the  eniployniont  of  an  enemy  government,  and  that  part,  at 
least,  of  her  return  cargo  was  enemy  property;-  but  the  statement  of 
others  made  it  j)robable  that  tlie  vessel  was  what  she  professed  to  be, 
a  merchant  steamer,  Wlonging  to  neutrals;  that  her  outward  cargo 
was  consigned  in  good  faith  by  neutral  owners  for  lawful  sale;  that 
the  return  cargo  was  purchased  by  neutrals,  and  on  neutral  account— 
the  court  direct(»(l  restitution,  without  costs  or  exj^enses  to  either  party 
as  against  the  other. 

The  Sir  Willlain  Peel.  r»  Wall.  517. 

"  The  voyage  of  the  IInf/t!(in  Repithllc  was  commenced  on  October 
4  from  the  United  States,  with  peaceful  and  lawful  intent,  and  with 
no  knowledge  of  llaytian  disorders  or  desire  to  mingle  in  Ilaytian 
disputes. 

*'  On  her  voyag(»  from  Port  de  Paix  to  (lonaives,  on  October  15-10; 
from  (fonaives  to  Miragoane,  on  October  1(»-17;  and  from  the  latter 
port  to  Aux  Caves,  on  October  17-lS.  it  is  true  that  she  transported 
as  passengers  persons  variously  armed,  and,  as  is  supposed,  in  sym- 
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hy  with  those  in  j)ossossioii  of  the  districts  in  which  the  ports  above 

lied  are  situated.     In  such  transportation  she  met  with  no  inter- 

ence  or  protest,  and  merely  acted  as  a  common  carrier  of  pas- 

gers  whom  she  found   awaiting  transportation   in  the  j)orts  at 

ich  she  traded.     Such  action  can  not  l>e  regarded  as  constituting 

iplicity  in  Haytian  disorders;  and,  at  the  time  that  the  vessel  was 

knl   bv   the  DesaalincH  in   the  service   of   Provisional   President 

ntime^  at  Port  au  Prince,  the  persons  whom  she  had  thus  carried 

1  been  left  at  their  ports  of  destination  and  she  was  proceeding  on 

voyage." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  PreBton.  Ilaytian  mln..  Nov.  28,  1888, 
For.  Rel.  1888.  I.  1001,  1005. 

Referring  to  your  despatch  No.  113  of  the  19th  instant,  I  have 
K  to  acknowledge  the  receipt  of  your  despatch  No.  196  of  Novem- 
'  12th  ultimo,  with  its  accompanying  enclosures,  covering  your  cor- 
pondence  with  the  minister  for  foreign  affairs  of  licuador  (m  the 
)ject  of  the  steamer  Washington  and  its  ramifications. 
*The  enclosed  memorandum  or  report  on  the  case,  which  has 
?n  prepared  by  my  direction,  after  taking  into  considerati<m  not 
ly  your  despatch  No.  196,  but  also  the  whole  of  your  previous 
Tespondence  with  this  Department  upon  the  same  subject,  will, 
th  the  instructions  hitherto  given  you,  govern  your  future  proctn^^d- 
rs  in  the  conduct  of  the  case  as  it  at  present  stands,  and  it  is  sin- 
gly hoped  that  you  will  be  enabled  by  adopting  the  suggestions 
de  in  the  report  now  transmitted  to  you,  to  bring  the  question  to  a 
*ces8ful  and  amicable  termination.''     .     .     . 

Mr.  Seward,  Sec.  of  Stnte,  to  Mr.  IIrtssniin»k.  iniii.  to  Kcuador,  iHv.  28. 

1«K.  MS.  ln«t.  Eoundor.  I.  1H4. 
**Jdcmfirandum  an  to  the  catte  of  the  stramrr  Washinr/ton,  condcmnvd, 
in  the  firttt  inntanve,  hy  the  mtprnnr  court  of  Hcuatlor  an  latrfu!  prize 
of  irar. 
"The  i)artle8  complaining  of  tlio  d<'toiitloii  and  use  l>y  the  R<*un<lorian 
Oovemiuent  of  tlu»  WaMhington  are  .Vnierlcan  cltlzoiiH  long  donilt'lUni 
In  Its  territory,  and  owning   loss  than  ono-lialf  of  the  vessel,   the 
remiiinlng  Interest  Ix^lng  owihnI  by  native  subjtH'ts  of  Keua<lor. 
••The  veiwel  \»  employe<1,  not  In  maritime  connnerce,  Init  In  an  internal 
rirer  traffic,   and   is  theref(>re   |KH:uliarly   subject  to   the  munieliml 
law  of  Kcuador. 
••The  Kteamer  was  admittedly  engagtnl  In  hostility  to  Kcuador  and  was 

raptured  In  actual  fight. 
••  Her  condemnation  is  tmse<l  on  tliese  facts  and.  If  eorrtH.*t.  t»stablislK*H 

a  title  which  relates  to  the  time  of  the  capture. 
••  We  may  dismiss  all  c«)nsideratlon  of  the  use  of  the  steamer,  intermedi- 
ate the  capture  and  condemnation.     If  tlie  latter  Is  valid,  it  justifies 
that  usei     If  not.  the  claimants  are  entltkHl  to  the  value  of  tlie  vessel 
when  converted. 
*•  So  we  may  dismiss  all  <'onsi<ieratlon  of  the  ilrlay  in  bringing  on  the 
trial  and  decision,     if  there  was  any  wrong  In  this,  it  Is  ui\!t\g>s«\  \\> 
tbe  greater  one. 
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**  UiK)n  the  conceded  facts  thus  far  stated  the  propriety  of  the  coudemna 
tion  admits  of  no  serious  question. 

"  It  is  said  however  that  restitution  to  tlie  owners  should  have  been 
decretHl  hecause  the  Washington  ])assed  into  the  hostile  service  by 
the  barratry  of  her  master,  and  2d  that  the  seizure  and  employment 
of  her  by  the  insurgents  were  piratical. 

"It  isjiot  denieil  that  the  master  of  the  Washington  was  In  conspiracy 
with  tlie  rovolutionlsts  to  whom  ho  voluntarily  surrendered  her. 

"Assuming  that  the  owners  of  the  steamer  were  guiltless  of  any  com- 
plicity with  tlie  master,  the  question  is  how  does  his  conduct,  crimi- 
nal botli  as  resi)ects  the  Ecuadorian  Government  and  the  owners. 
aflfo<rt  the  rights  of  the  latter? 

"It  is  doubtless  true  that  the  owners  of  a  ship  are  often  held  responsible 
for  offences  committed  by  the  master  against  belligerent  rights,  so 
as  to  Involve  the  forfeiture  of  the  vessel  and  sometimes  even  personal 
damages  in  addition,  although  they  neither  commanded  nor  knew  of 
them. 

"  I  think,  liowever.  that  such  cases  will  l)e  found  to  have  In  them  this 
element,  viz,  that  the  acts  were  such  as  the  master  could  have  sup- 
poseil  himself  to  \\e  doing  In  the  cimrse  of  his  general  cmpkiyment 
and  in  tlie  interest  of  his  owners.    The  abandonment  of  the  ship  to 
pirates  or  to  mere  insurgents  can  hardly  be  brought  into  this  cate- 
gory.   Then  these  are  maritifne  instances,  and  it  seems  to  me  there 
is  such  a  difference  Iwtween  the  very  large  authority  and  discretioo 
necessarily  entrusted  to  the  master  of  a  seagoing  vessel,  and  that 
which  suffices  for  short  river  voyages,  as  to  justify  a  correspondlnf 
distinction  in  the  liability  of  the  owners  for  his  acts.    At  sea.  oat  of 
reach  of  his  owners,  and  of  courts,  he  may  be  taken  to  represent 
them  in  a  nmch  ampler  sense  than  on  a  river. 

**  I  am  lK)un<l  to  say  however  that  this  view  of  the  case  does  not  rtriktf 
me  as  su  irresistible  that  I  could  characterize  an  opposite  detemiiM* 
tion  by  any  judicial  tribunal  as  manifesting  such  flagrant  disrej:«rd 
of  law  and  justice,  as  to  lose  its  title  to  resjwct  and  submission. 

"  I^et  us  8upiK)sc  that  we  had  permitted  a  steamer,  owned  about  half  l>y 
English  residents  of  Haltiniore,  and  commandeil  by  such  a  resident, 
to  ply  betwiHMi  that  port  and  City  Point,  at  the  time  of  the  outbreak 
of  the  late  rebellion  ;   the  steamer  to  have  l>een  surrendered  by  him  to 
rebels  in  the  .Tames  Uiver;   to  have  l>ei»n  armed  by  them  and  to  h*ve 
captured  one  of  our  small  cruisers  in  the  Potonnic;  to  have  been  sul»- 
seipiently   cjipturtnl   by   us   and  brought   before  a   prize  court.   '^"^ 
evidence  wholly  failing  to  inculpate  the  owners  who  intervene  a"^ 
ask  a  restitution  of  the  vessel,  the  court  may  Ik*  supi)osed  to  say: 
Public  iH»licy  requires  that  those  who  entrust  a  steamer,  capable  of  th^ 
mischief  which  this  has  wroufjht,  with  the  |x>wer  to  put  her  into* 
IM>sition   to  do  that  mischief,   should  l)e  answerable  for  tlie  c^^ 
(piences  of  his  acts,  thouirh  unt  contemplated,  or  approveil  by  th***- 
True,  we  find  no  evidence  of  their  complicity,  and  this  act,  as  it  turtf* 
out,  was  manifestly  opiH>sed  to  their  interests.     But,  if  the  captair' 
was  acting:  in  conformity  with  their  secret  instructions,  or  with  tbeiT 
real,  thoujrh  unexpresscMl  d(»sire.  it  would  always  Ik*  a  matter  of  tbe 
greatest  ease  to  conceal  the  proofs.     A  consideration  of  the  general 
interest  in  having  a  plain  rule  <apable  of  ready  practical  application, 
nmst  override  that  of  occasional  hardship  to  the  iuuocent* 
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**  Woold  rach  a  decision  be  so  manifestly  outrageous,  as  to  autliorlzo  Grea; 
Britain  to  declare  ttiat  it  could  not  have  proceeded  from  error  but 
must  have  been  dictated  l)y  interest,  malice  or  wilful  disregard  of 
aniversal  principles  of  Justice?     I  tliinic  not. 

"  I  attril>ute  no  conse<iucn<v  whatever  to  the  fact  that  tlio  Ecuadorian 
Ctovemment  denounced  the  seizure  as  piratical,  nor  does  it  seem 
important  to  enquire  whether  in  truth  it  was  i»iratical  eltlier  untler 
the  municifMl  law,  or  tlie  law  of  nations.  It  was  a  nnval^o|)oration 
for  a  political  insurrection.  That  it  so  overstepped  the  limits  which 
nations  preserit>e  to  themselves  in  llie  prosequi  ion  of  war,  as  to  t)e 
piratiral  also,  does  not  seem  to  me  so  to  restrict  tlie  rights  wliich  the 
capturing  government  may  assert  in  its  discretion,  or  waive  in  its 
generosity. 

''This  I  think  disposes  of  any  question  under  article  10  of  our  treaty 
with  Kcuador.  That  must  I  think  l>e  understood  to  refer  to  cases 
of  simple  piracy,  unconnected  with  insurrection  or  l>elligerency  In  any 
form. 

**  I  understand  the  rule  to  l>e  that  liefore  a  nation  intervenes  in  l)ehalf  of 
its  citizens  domiciled  abroad  whose  rights  have  been  passed  uiion  by  a 
Jwlicial  tribunal,  It  is  retiuireil.  1st. — Tliat  lie  slumid  linve  defended 
those  rights  himself  and  done  what  was  In  liis  power  to  enllgliten  tlie 
court  2d. — That  he  sliould  prosecute  the  case  through  all  the  apjiel- 
late  tribunals  to  that  of  last  resort,  so  tiint  it  may  apiMvir  tliat  no 
fartlicr  remedy  is  left  to  him  in  the  courts.  3d. — That  the  final 
de<*ision  sliould  he  not  merely  crroncoun,  but  so  flagrant  as  to  shock 
the  moral  sense  and  l>eget  tlie  conviction  that  tiie  c<»urt  could  not  be 
su|»posed  to  have  acted  from  mistake  of  Judgment  but  have  wilfully 
disregarded  plain  rights. 

"Our  citizens  who  go  to  reside  under  foreign  Jurisdictions,  go  tliere  to 
take  such  law,  and  sudi  nssic^s  of  adiniiilsteriiig  it,  as  at*e  dealt  to 
native  sul>Jects,  however  iin|)erfeet  tliey  may  !»e — <>xc«»i»t  in  surh  <'oun- 
tries  as  (iilna.  Japan,  Ac,  where  kikhMuI  treaties  relieve  them  of  the 
obligation. 

**In  this  case  then»  is  no  pretencv  that  tlie  Injustice  allegiMl  is  aiinM  at 
American  citizens  as  such,  for  a  majority  of  the  owners  of  the 
WaMhinyUm  are  Kcuador  la  lis. 
**0d  tiM*  wlK>le,  I  think,  that  our  minister  sliould  desist  fn>in  fartlicr  dis- 
cussion until,  after  final  Jiidgineiit  in  the  court  of  last  resort,  he 
hits  re|iorted  its  de<*ision  and  tlie  reasons  It  may  assign,  and  has 
reit»ived  such  instructions  as  the  case  may  then  schmii  to  rtMiuire. 
**If  it  were  practicable  to  advise  the  American  owners  of  the  Wanhinfjion, 
1  sliould  re<*ominend  tlieni  to  offrr  to  the  Ecuadorian  (Soverniiieiit  tlie 
same  salvage  (i  of  the  value)  which  that  (iov<Tnii)ent  ofTeriHl 
fi»r  tlie  rwapture  of  its  warsliip  cafitureil  i>y  ilit»  Wn.shinntnn,  and 
ask  rfvtitution  on  tIios<»  terms,  before  tlie  priz*»  <H)urt  liad  r«'vlc\v<Ml 
the  Jmlgment  in  tlie  first  instaiic**.  It  is  unrfastmithtr  (dismissing 
all  ipiestion  of  legal  rlglits)  that  the  government  should  In^ar  the 
exfiense  of  restoring  to  tlie  owners  a  ship  of  wliich  they  had  lKK»n 
de|>rlve<l  by  their  oirw  ayvnt.  Tlie  salvage  Is  probably  <|Ulte  insulli- 
dent  to  reimliurse  Ecuador  fur  the  exiKMisi»s  to  which  it  has  Uvii 
subjected. 
Approved. 

"^William  11.  Scwabd.*' 
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"  Ui)on  the  conceded  facts  thus  far  stated  the  propriety  of  the  condemiia 
tion  admits  of  no  serious  question. 

"It  is  said  however  that  restitution  to  tlie  owners  should  have  been 
decreed  because  the  Washington  passed  into  the  hostile  service  by 
the  barratry  of  her  master,  and  2d  that  the  seizure  and  employiuefll 
of  her  l)y  the  Insurgents  were  piratical. 

*' It  isjiot  denied  that  the  master  of  tlie  Washington  was  in  conspiracy 
with  the  revolutionists  to  whom  he  voluntarily  surrendered  her. 

"Assuming  that  the  owners  of  the  steamer  were  guiltless  of  any  com- 
plicity  with  tiie  master,  the  question  is  how  does  his  conduct,  crimi- 
nal both  as  respects  the  Ecuadorian  Government  and  the  owners, 
affect  the  rights  of  the  latter? 

"  It  is  doul)tleKs  true  that  the  owners  of  a  ship  are  often  held  responsible 
for  offences  committed  by  the  master  against  belligerent  rights,  so 
as  to  involve  the  forfeiture  of  the  vessel  and  sometimes  even  personal 
damages  in  addition,  althougli  they  neither  commanded  nor  knew  of 
them. 

"  I  think,  however,  that  such  cases  will  be  found  to  have  in  them  this 
element,  viz,  that  the  acts  were  such  as  the  master  could  have  sup- 
posed himself  to  l>e  doing  in  the  course  of  his  general  employment 
and  in  the  interest  of  his  owners.  The  abandonment  of  the  ship  to 
pirates  or  to  mere  insurgents  can  hardly  be  brought  into  this  cate- 
gory. Then  these  are  tnaritinie  instances,  and  It  seems  to  me  there 
is  such  a  difference  between  the  very  large  authority  and  discretion 
nec*essarily  entrusted  to  the  master  of  a  seagoing  vessel,  and  tb«t 
which  suffices  for  short  river  voyages,  as  to  justify  a  corresponding 
distinction  in  the  liability  of  the  owners  for  his  acts.  At  sea.  out  of 
reach  of  liis  owners,  and  of  courts,  he  may  be  taken  to  represent 
them  in  a  much  ampler  sense  than  on  a  river. 

'*  I  am  bound  to  say  liowever  tluit  this  view  of  the  case  does  not  rtrikf 
nie  as  so  irrosistil)le  that  I  could  characterize  an  opposite  determlMS* 
tion  l)y  any  judicial  tribunal  as  manifesting  such  flagrant  disregarf 
of  law  and  justice,  as  to  lose  its  title  to  respect  and  submission. 

"  Ix?t  us  supi)osc  tliat  we  had  permitted  a  steamer,  owneil  about  half  by 
English  residents  of  Baltimore,  and  commanded  by  such  a  resident, 
to  ply  i»etwc*Mi  that  port  and  City  Point,  at  the  time  of  the  outbreai^ 
of  tlu'  late  rci>elli()n  :   the  steamer  to  have  been  surrendered  by  him  to 
rel)els  in  the  .Tames  Uiver;   to  have  l>een  armed  by  them  and  to  have 
capturetl  one  of  our  small  cruisers  in  the  Potomac;  to  have  been  sub- 
se<iuently   captured  l>y   us  and  brought   before  a  prize  court.    The 
evidence  wholly  failing  to  inculpate  tlie  owners  who  intervene  and 
ask  a  restitution  of  the  vessel,  the  court  may  be  supposed  to  say: 

*•  *  Pul)lic  i)olicy  requires  that  those  who  entrust  a  steamer,  capable  of  the 
miscliief  whicli  this  has  wrought,  witli  the  |X>wer  to  put  her  into  a 
position  to  do  that  mischief,  should  be  answerable  for  the  ivnse- 
(luenccs  of  his  acts,  tlioutjli  not  contemplated,  or  approved  by  tliem. 
Tru(?,  we  find  no  evidence  of  their  complicity,  and  this  act,  as  it  turns 
out,  was  manifestly  opi>ostHl  to  their  interests.  But,  if  the  captain 
was  actinj:  in  conformity  with  their  secret  instructions,  or  with  tlM»ir 
real,  thouj;li  unexi)rcssed  desire,  it  would  always  be  a  niatt<»r  of  the 
greatest  eas(»  to  conceal  the  proofs.  A  consideration  of  the  gt^ueral 
interest  in  having  a  plain  rule  capable  of  ready  practical  applioition, 
must  override  that  of  occasional  hardship  to  the  imiocent' 
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**  Woalil  nuch  n  deolHion  lie  mo  iiuinifeBtly  outrageoas,  as  to  aathorizo  Great 
Britain  to  declare  that  it  could  not  have  proceeded  from  error  but 
muMt  have  bei*n  dictated  by  interest,  malice  or  wilful  disregard  of 
aniversal  principieM  of  JuKti<'e?     I  think  not 

"  I  attribute  no  c<»nHe<iucn<v  whatever  to  the  fact  that  tlie  Ecuadorian 
Ctovemnient  denounced  the  seizure  as  piratical,  nor  does  it  seem 
imiM^rtunt  to  enquire  whether  in  truth  it  was  i»iratical  (*lther  under 
the  munici|)al  law,  or  the  law  of  nations.  It  was  a  naval^o|ieration 
for  a  political  insurrection.  That  it  so  overstepped  the  limits  which 
iiatioiix  pretM:ril>e  to  themselves  in  the  prosei'ution  of  war,  as  to  Ih* 
pinitical  also,  does  not  seem  to  me  so  to  restrict  tlie  ri>:hts  which  the 
(*apturinfc  government  may  assert  in  its  discretion,  or  waive  in  its 
generosity. 

**This  I  think  dlsfioses  of  any  question  under  article  10  of  our  treaty 
with  K*niador.  That  must  I  think  Ikj  understood  to  refer  to  cjises 
of  simple  piracy,  unconnected  with  insurrection  or  belligerency  In  any 
form. 

**  1  understand  the  rule  to  l)e  that  tiefore  a  nation  intervenes  in  l)i>half  of 
its  citizens  domicilecl  abroad  whose  rights  have  been  passed  ui)on  by  a 
Judicial  tribunal,  it  is  r(*«|uire<l,  1st. — Tliat  he  should  have  defendeil 
those  rights  hiftiwlf  and  <lone  what  was  in  his  |K>wer  to  enligliten  the 
n>urt.  2i\. — That  he  sliould  prosecute  the  case  through  all  the  api»el- 
late  tribunals  to  that  of  last  resort,  so  that  it  may  apfM^ar  that  no 
fartlHT  n*iiiedy  is  left  to  him  In  the  courts.  3d. — That  tlic  final 
dei'lsinn  should  l>e  not  merely  erroneous,  but  so  flagnmt  as  to  slMK*k 
the  monil  sense  and  beget  the  conviction  tliat  the  court  c(mld  not  lie 
MUfiiNJsed  to  have  acted  from  mistake  of  Judgment  but  have  wilfully 
disregard«Hl  plain  rights. 

••Our  citizens  who  go  to  reside  under  foreign  Jurisdictions,  go  tliere  to 
take  such  law,  and  such  nsNlcs  of  administering  it,  as  an*  dealt  to 
native  subjects,  however  lniiK»rfect  they  may  Ik* — <»x<vpt  in  such  i-oun- 
tries  as  (*hina,  Ja[>an.  Ac.  where  si>ecial  treaties  n^ileve  them  of  tht* 
obligation. 

••  In  this  <*aw»  tlien*  Is  no  preten*"**  that  the  injiistl<t»  alleged  Is  alnu^l  at 
American  citizens  as  such,  for  a  majority  of  the  owners  of  the 
WaMhifiifton  art*  Kc'uadorlans. 

""Od  the  wlKde.  I  think,  that  our  minister  should  d<>sist  from  farther  dis- 
cussion until,  after  final  Judgment  In  the  court  of  last  resort,  he 
tuis  re|iorted  its  de<Msion  and  the  reas<ins  it  may  assign,  and  has 
received  such  instructions  as  the  case  may  then  siH»m  to  re<|uire. 

"  If  it  were  practicable  to  advise  the  American  owners  of  the  WnMhinatott, 
I  should  re<*oniroend  tliem  to  offrr  to  tlie  Kcuadorlan  (■overnnieiit  the 
same  salvage  (i  of  the  value)  which  that  (lovcriimcnt  offered 
for  tlK»  recaptun»  of  Its  warship  captnnil  by  ilir  WnsUiuotim,  and 
ask  restitution  on  th(»s4'  terms,  iK'fon*  tla'  prize  c^mrt  liad  review***! 
tlie  Jwlgment  in  the  tirst  lii««tance.  It  Is  uurrantnuthle  (dismissing 
all  question  of  legal  rlditsi  ttiat  the  government  sIsMild  tN*ar  the 
pxfiense  of  restoring  to  the  owners  a  ship  of  whieli  tlM»y  had  l>een 
defirlveil  by  their  own  agent.  The  salvage  is  probably  quite  insutH- 
dent  to  reimburse  I*k*uador  for  the  exi»enses  to  which  it  has  l>t»en 
•nbjected. 

"Approved. 

""William  11.  Scwabd.** 
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"  15.  A  neutral  vessel  carrying  hostile  dispatches,  when  sailing  as 
a  dispatch  ve,ss(»l  practically  in  the  service  of  the  enemy,  is  liable  to 
seizure;  but  not  when  she  is  a  mail  packet  and  carries  them  in  the 
regular  and  customary  maimer,  either  as  a  part  of  the  mail  in  her 
mail  bags,  or  separately,  as  a  matter  of  accommodation  and  without 
special  arrangement  or  remuneration.  The  voyages  of  mail  steamers 
are  not  to  be  interfered  with  except  on  the  clearest  grounds  of  sus- 
picion of  a  violation  of  law  in  respect  of  contraband  or  blockade." 

Iiistruotioiis  to  IJiiIteil  Slates  Biockndiug  Vessels  nud  Cmisers,  GeoenJ 
Onlors,  No.  402.  June  20,  1898.  For.  Rel.  1898,  781. 

"  When  a  person  Ijclonging  to  a  neutral  state  takes  permanent  civil 
or  military  service  with  a  foreign  state  he  identifies  himself  so  fully 
with  it  that  lie  lx»comes  the  enemy  of  its  enemies  for  every  purpose. 
When  he  merely  contracts  to  do  spectific  services,  he  becomes  an  enemy 
to  the  extent,  and  for  the  purposes,  of  those  services."  So  a  neutral 
may  so  identify  himself  or  his  2)roperty  with  a  possible  or  intending 
belligerent  that  hostilities  may  even  be  opened  by  an  attack  on  him  or 
by  the  capture  of  his  property. 

HnU.  Int.  Law  (^th  etl.),  501,  502. 

On  July  25,  1894,  about  7  a.  m.,  a  Japanese  squadron,  cruising  on 
the  Corean  coast,  before  dechiration  of  war,  was  attacked  by  Chinese 
warships  which  had  boon  convoying  nunforcements  to  Asan.  About 
9  a.  ni.  the  /Cofrs/ihn/,  a  British  vessel,  carrying  further  Chinese  rein- 
forcements for  Asan,  appeared  on  the  scene.  The  Japanese  cruiser 
Nauiira  signaled  her  to  stop  and  sent  a  boat  aboard,  and,  finding  that 
she  was  carrying  1.200  Chinese  troops,  with  several  generals,  includ' 
ing  the  German  major,  von  Ilanneken,  asked  the  captain  to  foUo^ 
the  Naniwa  to  Japan.  The  captain  assented,  but  the  Chinese  officers 
by  force  and  tlireats  restraincMl  him.  The  Naniwa^  then,  after  so^*^ 
parleying,  warned  those  on  board  to  quit  the  vessel,  and  afterwards 
fired  into  and  sank  her.  Most  of  the  Europeans  were  picked  np 
by  the  boats  of  the  Xnnkca.  As  soon  as  the  facts  could  be  folly 
ascertained.  Professors  Holland  and  Westlake  both  took  the  ground? 
in  the  face  of  much  poj)ular  excitement,  that  at  the  time  of  the  sink* 
ing  of  the  Kotrs/i/nr/  a  state  of  war  de  facto  existed  between  Ch'"* 
and  Japan;  that  the  Kotr.shJnf/,  as  a  neutral  ship  engaged  in  ^^ 
transport  service  of  a  belligerent,  was  liable  to  be  visited  and  takP^ 
in  for  adjudication,  with  the  use  of  m)  much  force  as  might  l)e  necc^ 
sarv;  that,  as  one  of  a  fi(M't  of  transports  and  men-of-war  engaged ^^ 
carrying  reinforcements  to  the  Chines<»  trooj)s  cm  the  mainland,:*^ 
was  clearly  |)art  of  a  hostile  expedition,  or  one  which  might  be  treated 
as  hostile,  which  the  .Ia|>anes4*  were  entitled  by  all  needful  force t<* 
arrest;  that  the  force  used  did  not  appear  to  bo  excessive,  either  i<^ 
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ipture  of  an  enemy's  neutral  transport  or  for  barring  the  prog- 
>f  a  hostile  expedition,  aii<l  that,  as  the  resciie<l  officers  were 
set  at  liberty,  no  a|K>logy  was  due  to  the  British  Government 
lO  indemnity  to  any  person. 

ilollmid.  Studies  in  Int.  I^w,  12G  et  mh]. 

fi.  Tbanbfer  ok'Enemy  Ships  to  Nrutbai^. 

(1)    PUBLIC  HHIP. 

§  1187. 

x>na  fide  purchase  for  a  commercial  purpose  by  a  neutral  in  his 
lonie  port,  of  a  sliip  of  war  of  a  belligerent  that  had  fled  to  such 
in  order  to  escape  from  enemy  vessels  in  pursuit,  but  which  was 
fide  dismantled  prior  to  the  sale,  and  aftenvard  fitted  up  for  the 
lant  service,  does  not  pass  a  title  above  tlic  right  of  capture  by 
ther  Ijelligerent. 

Tbe  G«H>rKitt.  7  Wall.  XI. 

See.  alMo,  The  Georgia,  1  liowell.  (Xi. 

(2)    imtCIIANT  Vi:88ELS. 

§    IIHS. 

was  alleged  that  a  violation  of  the  act  of  Febniary  27,  1800, 
mding  commercial  intercoui-si»  U^tweeii  the  United  States  and 
ce,  had  been  committtnl  bv  s^^lling  an  American  vessel  to  an 
bittnt  of  St.  Tliomas,  with  a  view  to  its  Inking  used  in  trade  with 
Prench  island  of  Guadalouin*.  Marshall,  C.  J.,  delivering  the 
ion  of  the  court,  said  that  tlu»  building  of  vessels  in  the  United 
^  for  sale  to  neutrals  during  war  was  a  profitable  business  which, 
«  absence  of  a  clear  intention,  it  could  not  U»  sup])osed  that  Con- 
i  intended  to  prohibit.  He  further  d<»clared  that  "an  act  of 
?ress  ought  never  to  l)e  construed  to  violate  the  law  of  nations  if 
other  possible  construction  remains,  and,  constMjuently,  can  never 
Mtetnied  to  violate  neutral  rights,  or  to  afT(»ct  neutral  conunerce, 
^r  than  is  warrantt^l  bv  the  law  of  tuitions  as  understcMxl  in 
oountrj'.**  He  held  that  no  violation  of  the  act  of  Congress  had 
committed. 

Murray  r.  Scbooner  (liannliiK  BetHi\v  (ISCM).  *J  Crunch.  <U,  lia 


Citizen  of  the  United  State^^  may  purchase  a  ship  of  a  belligerent 
9*,  at  home  or  abroad,  in  a  iK^lligerent  |K)rt,  or  on  the  high  seas, 
ided  tbe  purchase  be  made  lK)na  fide,  and  the  pro{>erty  be  passeil 
liitdy  and  without  reserve:  and  the  ship  so  purchased  becomes 
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entitled  to  bear  the  flag  and  receive  the  protection  of  the  United 
States. 
Neutrals  have  a  right  to  purchase  ships  of  belligerents. 

Cushing,  At  Gen.,  1854,  (5  Op.  638;  1855,  7  Op.  53a 

"The  law  of  nations  secures  to  neutrals  unrestricted  commerce  with- 
the  l>elliperenls,  except  in  articles  contraband  of  war,  and  trade  with 
blockaded  or  basieged  places.  With  these  exceptions  commerce  is  as 
free  lx»twoen  neutrals  and  belligerents  as  if  it  were  carried  on  solely 
l)etween  neutral  nations;  and  it  is  difficult  to  conceive  upon  what  prin- 
ciple an  exception  can  be  made  and  the  neutral  deprived  of  the  rights 
secured  in  regard  to  the  purchase  of  merchant  vessels. 

"  It  is  true  a  regulation  of  France  has  been  referred  to  in  support  of 
the  doctrine  avowed  by  the  Imperial  Government,  but  it  is  hardly 
necessary  to  observe  that  a  Qiunicipal  law  of  that  country  can  only 
aflFect  i^ersons  under  its  control,  and  can  have  no  binding  force  beyond 
its  territorial  limits.     The  parties  who  made  the  contract  for  the  sale 
and  purchase  of  the  ship  St.  Ilarlampy  were  not  under  the  juris- 
diction of  the  municipal  law  of  France;  on  the  contrary,  they  were 
lK)th  within  the  jurisdiction  of  the  United  States  as  well  as  the 
proj^erty  which  formed  the  subject  of  the  transaction.     The  validity 
or  invalidity  of  the  transaction  can  be  determined  only  by  the  local 
or  international  law.     It  was  a  contract  authorized  bv  the  laws  of 
this  country  and  the  law  of  nations;  and  it  was  supposed  to  be  uni- 
versally conceded  that  such  a  contract  would  be  respected  everywhere. 
Certainly  no  g(»verninent  except  that  under  which  the  contract  was 
made  could  interpose  to  destroy  or  vary  the  obligations  which  its 
j)rovisi()ns  impose  if  not  contrary  to  the  law  of  nations.     This  is  the 
doctrine  of  the  European  publicists,  and  it  is  especially  sustained  by 
Ilantefenille,  whose*  authority  will,  I  doubt  not,  be  recognized  by  the 
Emperor's  (lovernnient.     ITe  says,  '  It  is  impossible  to  recognize  such 
a  right  as  (hat  claimed  by  the  regulation  of  France'     '  CommeRX?,' 
he  adds,  *  is  fnn*  hi*tween  th(»  neutral  and  Ix^lligerent  nations:  this 
lib(Tty  is  unlimited  except  [by  |  the  two  restrictions  rt*lative  to  contra- 
band of  war,  and  to  jdaces  besieged,  blockaded,  or  invested;  it  extends 
to  all  kinds  of  j)rovisions,  merchandise,  and  movable  objects  without 
exception.     Pacific  nations  can  then,  when  they  judge  proper,  pur- 
chase the  merchant  shij)s  of  one  of  the  j)arties  engaged  in  hostilities, 
without  tli(»  otli(»r  j)arty  having  the  right  to  complain,  without,  above 
all,  tliat  it  should  have  j)ower  to  censure,  to  annul  these  sales,  to  con- 
sider and   treat   as  an  enemy,  a  sliij)   really  neutral   and   regidarly 
recognized  by  tlie  neutral  (iov(»rnment  as  belonging  to  its  subjects. 
To  dcM'lare  null  and  without  obligation  a  contract,  it  is  indispensable 
that    the   legislator   should   have   jurisdiction   over   the   contracting 
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•ties.  It  is  then  necessary,  in  order  that  such  a  thing  should  take 
ce,  to  suppose  that  the  Mligerent  j)ossesses  the  right  of  jurisdic- 
I  over  neutral  nations.  That  is  impossible;  the  pretension  of  the 
ligerents  is  an  abuse  of  forc»e,  an  attempt  against  the  independence 
[Micific  nations,  and  consequently  a  violation  of  the  duties  imposed 
olivine  law  up<m  nations  at  war.^ 

However  long  may  bi»  the  jHTicxl  during  which  this  doctrine  has 
huhI  part  of  the  municipal  code  of  Franci»,  it  is  numifestly  not  in 
in€)ny  with  her  maritime  policy,  and  it  is  confidently  lx»lieved  by 
•<  (fovernment  that  Fran<*e  will  not  assert  it  not  only  against  the 
ictice  of  other  nations  but  against  the  authority  of  her  most 
igh toned  writers  on  public  law." 

Mr.  Murc7,  Set*,  of  State,  to  Mr.  Maiion.  Keli.  10,  185<K  MS.  InHt.  Franot*, 
XV.  021. 

The  principle,  therefore,  that  the  neutral  has  a  i)erfect  right  to 
-cka^e  the  merchant  vessels  of  the  lielligerents  has  been  maintained 
England,  by  Russia,  and  by  the  United  States,  and  it  is  inconsist- 

with  these  historical  facts  to  sav  that  the  contrarv  doc*trine 
►we<l  by  France  has  had  the  sanction  of  the  chief  maritime  nations, 
:hat  •  it  forms  a  part  of  the  whole  <l<K»trine  of  nuiritime  law.' '' 

Mr.  Maro*.  He(*.  of  State,  to  Mr.  .Mumoii,  Feb.  10.  I8r><>.  MS.  IiiHt.  FraiR-o, 
XV.  ;i21.     Sei».  iiIho,  11   Walts  Stati*  PaiKTs,  20:l 

Mr.  Marc.7*H  iMMitluii.  ns  alM>vo  .state<l.  is  in  linriiioiiy  with  the*  Hn^UHb 
nih*.  I>iit  Is  coiitesttHl  in  Fraii«t\  wlien*  It  Is  held,  iiiulcr  the  re^rula- 
tloiw  of  .luly  *2ti.  177H.  that  «>iieiny-hiiilt  v«*ss4>ls  eaii  not  Ih>  nia«le  neu- 
tral liy  a  (tale  to  a  neutral  after  hostilities  break  out.  (Sis*  *J  lU^ 
ristoye  et  I>uvenly.  I*rls«»s  Maritime.  1.  ."lO-'i.)  In  Itussla  th«»  Freneh 
nile  is  salil  to  Ik.»  appliinl.  <  Stv  t'onrrler  iU*s  Ktnts  t'nis.  Ort.  -7, 
1S.V,.  elt«l  In  rjiwren«'<''s  Wheaton  uhI.  1S<k;k  ."iSl.  r,S2.)  The 
Kngllsb  nile,  like  that  adoptinl  hy  .Mr.  Man-y.  nMpiin's  that  tli«*  sale 
sIm>uU1  Ik»  lM>na  tide.  (The  S^nhs  <;(>s4>h\vistern  4  i\  Uoh.  UMi;  hh' 
•J  WihlnianV  Int.  I^iw.  HS.  mi. » 

Id  IWCi.  durlni?  the  war  lK»tween  Framv  and  China,  many  t'hlm*se  vessels 
were  suld  to  cltlauMis  of  the  Tnlte*!  Stat«»s,  and  after  the  war  was  over 
were  r«*sohl  to  ('blm»se.  The  validity  of  this  transarti«in  d<H»s  not 
M*eui  to  have  lM»eii  testinl  hy  Fnin<-<».  (Set*  I're^ldeut  Arthur,  annual 
nieiwiure.  IHh',  1.  1SS4.  For.  Hel.  1SS4.  iv. » 

Inquiriis  having  lH*en  addn^^stnl  to  this  Department  a*^  to  the 
ht  of  a  citiz4»n  of  the  United  State>  to  purcha^*  a  vess4»l  <if  a  l)el- 
•reiil  during  the  existing  war  in  EuroiK»,  I  have  to  infonii  you 
I  u  i^imilar  question  arose  <luring  the  lati*  (Vimean  war,  was  delib- 
lely  and  carefully  investigated  l)V  the  Admini.stnition  for  the 
e  being,  and  resultinl  in  a  conviction,  that  a  vess4»l  so  purcha-ed. 
^noA  faith.  U»comes  the  pro|MTty  of  the  j>urchasi»r,  and  is  entitled 
th«  prutection  uf  the  flag  of  the  United  State>.  though  a  >i>erial 
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act  of  Congress  would  bo  necessary  to  enable  her  to  obtain  a  register 
from  the  proper  Department. 

"  These  views  are  entirely  concurred  in  by  the  existing  executive 
government  of  the  United  States,  and  will  be  maintained  whenever 
there  may  he  occasion  therefor.'' 

Mr.  Cass,  Sec*,  of  State,  to  IT.  S.  consuls,  circular.  No.  10,  June  1,  1859, 
,  MSS.  Dept.  of  State. 

See,  also.  Mr.  Cass,  Sec.  of  State,  to  Mr.  Mason.  June  20,  1859.  50  MS. 

Dom.  r.et  414 ;  Mr.  Cass,  Sec.  of  State,  to  Mr.  Gittings.  June  24, 1858^ 

id.  420. 

The  Consular  Regulations  "  stated  that '  foreign-built  vessels,  pur- 
chased and  wholly  owned  bv  citizens  of  the  United  States,  whether 
purchased  of  belligerents  or  neutrals,  during  a  war  to  which  the 
United  States  are  not  a  party,  or  in  peace,  of  foreign  owners,  are 
entitled  to  the  protection  and  flag  of  the  United  States  as  the  property 
of  American  citizens/    The  same  instructions,  however,  require  that 
the  purchase  should  have  been  in  good  faith.    The  purpose  of  the 
authority  to  consuls  in  the  matter  obviously  was  to  enable  citizens  of 
the  United  States  residing  abroad  to  buy  foreign-built  vessek  for 
law^ful  trade.     It  was  not  intended  to  sanction  a  simulated  purdiwe 
of  such  vessels,  to  be  employed  in  hostile  operations  against  countries 
with  w^hich  the  United  States  are  at  peace.     Although,  if  the  pur- 
chase in  this  instance  w^as  a  hona  fde  transaction,  it  may  be  that  a 
vessel  so  employed  by  the  purcliaser  may  not  have  technically  violated 
the  neutrality  law  of  the  ITnited  States,  still  her  employment  in  the     ! 
busine^ss  in  which  those  vessels  engaged,  while  flying  the  flag  of  this 
country,  w^as  contrary  to  the  spirit  of  that  act,  and  at  variance  with 
the  friendship  then  existing  between  the  United  States  and  the  King 
of  the  Two  Sicilies.     In  point  of  fact,  tlie  examination  which  h*^ 
been  made  has  given  ris(*  to  a  doubt  whether  the  alleged  purchase 
of  the  vessels  referred  to  was  a  homt  jide  transaction  for  a  valuable 
consideration,  or  was  only  simulated  in  order  that  the  flag  of  tl>® 
United  States  might  Ix*,  used  to  screen  them  from  capture  by  tl>^ 
Neapolitan  navy  on  their  way  to  and  from  Sicily.     It  can  not  l^ 
doubtful  how^  far  the  authority  or  tlie  countenance  of  this  Gover^' 
ment  should  be  employed  in  behalf  of  a  claim  if  it  should  prove  to  ^^ 
of  this  latter  character."' 

Mr.  Fish.  Stn*.  of  State,  to  Mr.  Marsli,  Jan.  20,  1877.  MS.  Inst.  Italy.  II.   ^  ^ 

"  Can  a  foreign  vessel  I)e  })iirchascd  by  a  citizen  of  the  Unit^*^ 
States?     ... 

-'  In  reply  ...  I  have  to  observt*  that  the  natuml  right  ^^ 
ac(iuire  proi)erty  l)y  purchase  has  been  held  by  high  authority  to  b^ 
unaffected,  so  far  as  neutrals  are  concerned,  by  the  mere  fact  that  • 
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tate  of  war  exists  betww»n  two  or  more  l)olligoront  powers  from  the 
itizens  or  subjects  of  one  of  wliich  the  purchase  is  made.  Such 
ight  is  subject,  however,  to  the  restrictions  imposed  by  international 
iw,  by  treaty,  or  bv  the  l)elli^erent  jwwers,  respectively,  as  to  the 
property  of  their  own  citizens  or  subjects  during  the  existence  of  such 
Far. 

*•  Tliis  principle  is  stated  by  one  of  the  former  Attorneys-General  of 
he  United  States  as  follows:  'The  state  of  war  interrupts  no  con- 
ract  of  purchase  and  sale,  or  of  transportation,  as  between  neutral 
ind  belligerent,  except  in  articles  contraband  of  war.'  (6  Op.  647, 
Pushing,  At  Gen.)*' 

Open  letter  of  Mr.  Boutwell,  Sw.  of  TreiiK.,  to  Mr.  Washbume.  inln.  to 
France,  May  23,  1871,  sent  to  Mr.  Fisb,  Se<*.  of  State,  on  the  Bame  day. 
(MS.  Mlaa  Letters.) 

**  It  Ls  notorious  that  a  maritime  war  scarcely  ever  occurs  when  at 
east  one  of  the  belligerents  does  not  seek  to  protect  more  or  less  of  its 
hipping  by  a  neutral  flag.  In  some  instances  this  may  honestly  be 
lone,  but  sales  of  vessels  of  belligerents  to  neutrals  in  apprehension  of 
rar,  or  when  hostilities  mav  have  actuallv  broken  out  are  alwavs 
more  or  less  liable  to  suspicion,  and  such  transactions  justify  the 
4rictest  inquiry  on  the  part  of  the  lH*lligert»nt  who  thereby  may  have 
been  defrauded  of  his  right  to  capture  enemy's  proi>erty.  There  are 
^Jirious  circumstances  tending  to  show  the  g(XKl  faith,  or  the  reverse, 
of  such  transfers.  Prominent  among  thes<^  is  the  ability  of  the 
•Ileged  purchaser  to  pay  for  his  bargain. 

**  If,  prior  to  the  sale,  he  was  notoriously  incapable  of  making  any 
'ttch  purchase,  or  if  his  previous  jHirsuits  did  not  fit  him  for  the  use  of 
A^  property,  these  and  other  obvious  circumstances  will  tend  to  show 

^'•'tnt  of  that  goo<I  faith  which  ahme  can  impart  the  rights  of  a 
^utml  to  a  vessel  so  acquired.  I  am  sorry  to  sjiy  that  instance's  are 
^  ^anting  where  impecunious  <itizens  of  the  United  States  have 
•*iiiod  to  be  the  purcha.sers  of  fonMgn  craft,  and  in  some  of  them 
'^^  actually  had  the  hanlilKKxl  to  apply  to  this  Department  for  its 
^■T>OKition,  when  the  terms  of  their  contract  mav  not,  in  their 
***^ion,  have  Ijeen  complieil  with  by  the  other  party. 

*he  acceptance  of  the  pretended  ownership  of  a  foreign-built  ship 
^  Undoubtedly  proveil  profitable  to  many  American  citizens.  This 
^  particularly  the  case  during  the  great  wars  U»tween  maritime 
*^^  growing  out  of  the  French  Revolution,  when  the  United  States 
'^'^  at  [)eace.  Ship-owners  of  this  country,  also,  probably  found  a 
**^^1  flag  a  convenient  cover  for  their  pro|K»rty  during  our  last  war 
*^^  Great  Britain,  and  esi)ecially  during  the  war  of  the  n»lH»llion  in 
^^  eountrv.  It  is  underst<Kxl,  however,  that  when  these*  hostilities 
^"^  bniug^t  to  a  close,  Congress  rejected  the  application  of  parties 
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who  asked  to  have  those  of  tlieir  vessels  renationalized  which  had 
been  transferred  under  the  circumstances  referred  to.     .     .     . 

"  It  must  be  confessed  that  the  regrdatons  in  authorizing  a  consul  to 
authenticate  and  record  a  bill  of  siile  of  a  foreign-built  vessel,  bestow 
a  great  power  and  responsbility  on  that  oiBcer  in  making  him,  in  the 
first  instance,  at  least,  the  sole  judge  of  the  good  faith  of  the  transac- 
tion. There  must  have  l)een,  and  may  be,  times  and  occasions  when 
the  temptation  to  abuse  such  a  power  may  have  been,  and  may  be, 
irresistible.  Although  the  validity  of  the  transfer  may,  in  the  end, 
be  judicially  inquired  into,  much  harm  might  result  from  a  simulated 
sale,  before  a  final  decision  on  the  subject  could  be  reached.  Still  the 
possible  abuse  of  power  by  a  consul  is  not  a  suiBcient  reason  for  abro- 
gating the  power,  especially  if  Congress  should  abstain  from  forbid- 
ding the  purchase  and  use  abroad  of  foreign-built  ships  by  American 
citizens.'' 

Mr.  Evarts,  See.  of  State,  to  Mr.  Christiancy,  min.  to  Peru,  June  20, 1879, 
For.  Uel.  1879,  884. 


"  The  right  of  Americans  to  buy  foreign-built  vessels,  and  to 
on  commerce  with  them,  is  clear  and  undoubted.  A  reference  to  para- 
graphs 220  and  221  of  the  Consular  Regidations  will  show  how  pe*^ 
fectly  this  right  is  recognized  and  how  clearly  the  exercise  of  it  ^ 
defined.  It  has  existed  as  stated  in  instruction  to  your  legation,  N^ 
11,  of  May  8,  ever  since  the  origin  of  this  Government.  The  fact  th^ 
it  is  possible  foi*  collusion  to  take  place  Ixitween  consuls  and  America^ 
nuTchants  in  foreign  countries  in  connection  with  these  transactior^ 
is  not  a  sufficient  reason  to  invalidate  a  right  which  exists  indepen(J3 
ently  of  statute  law  and  which  is  advantageous  to  the  interests  O 
Amc^rican  comnierct^  and  enterprise.  As  a  consequence  and  adjun^^ 
of  this  right,  the  flying  of  the  American  flag  can  not  be  absolute! 
proliibited.  As  stated  before  in  the  above-mentioned  instruction,  ^ 
circumstances  justify  on  the  part  of  the  consular  officer  an  opinic^ 
that  the  sale  was  honest,  and  that  the  vessel  has  reallv  become  tin 
property  of  a  citizen,  slie  may  pro])erly  fly  the  flag  of  the  owneC" 
country  as  an  indication  of  such  ownership,  and  an  emblem  of  tl^ 
owner's  nationality. 

"  The  duty  of  tlie  consul,  in  reference*  to  these  transactions,  is  clearlj^ 
enougli  indicated  in  Artiric  XVII.  of  the  Consular  Regulations.    I** 
is  forbidden  bv  law  to  <rrant  any  marine  document  or  certificate  of 
owners]iij>,  but  he  may  j)roj)er]y  make  record  of  the  bill  of  sjile  in  w^ 
office,  authenticate  its  execution,  and  deliver  to  the  purchaser  a  certifi- 
cate to  tliat  eil'ect,  and  also  certify  that  the  owner  is  a  citizen  of  tte 
United    States.     A    considerable   discretion   and   responsibility  rests 
uj)()n  consuls  in  regard  to  determining  the  good  faith  of  such  trans- 
actions.    They  are  not  to  conclude,  as  a  matter  of  course,  that  all  sudi 
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"aiisactioii.s  ntv  genuine  and  hone^st.  They  are  to  take  notice  of  any 
rciimstanees  which  would  indicate  that  the  transfer  is  frau(hilent, 
rid  ill  all  such  cases  it  is  their  (hity  to  refuse  the  ct»rtificates  referred 
K  But  on  the  other  hand,  they  are  certainly  not  recjuin^d  to  con- 
ider  the  nien»  fact  of  the  transfer  of  a  foreign-built  vessel  to  an 
American  citizen  as  an  evidence  of  Imd  faith.  Tlie  presumption  is 
uther  on  tlie  other  side,  as  in  all  transactions  in  civilized  countries. 
II  the  alisenct;  of  any  indication  of  frau<l,  a  siile  in  the  regular  way, 
**ith  tlie  usual  Imsim^ss  formal  it  ii^s,  is  to  lx»  regarde<l  by  the  consul  as 
lude  in  gocxi  faith. 

**\\Tien  such  transactions  have  l)et»n  |K»rfec(ed,  and  when  a  consul, 
IhoHMighly  satisfieil  of  the  g<KKl  faith  of  the  parties,  has  given  his 
^rtJHmte  of  the  transfer  of  a  foreign-built  vessid  to  an  American 
'tia^n.  and  a  versed  furnisluMl  witli  such  consular  (vrtilicate  has  l>een 
^iiarly  cl€»are<l  from  the  i>ort  when*  the  consul  ivferivd  to  is  sta- 
>n<Hl,  ami  has  conic  within  the  jurisdiction  of  another  consular  offi- 
f  or  iliplomatic  rei)n»sentative  of  the  Unite<l  States,  it  should 
I II ire  very  strong  evidon<*o  of  fraud  to  in<luw  the  stH'ond  <*onsular 
«">or  to  deny  the  American  character  of  the  vessel,  to  n»fuse  the  n*gu- 

«»iid  neci^ssary  clearance  to  enable  the  vesscd  to  pursue  its  voyage, 
1  ntill  more,  to  insist  upon  such  a  vessel  hauling  tlown  its  flag.  In 
^*  when*  a  consular  officer  or  diplomatic  repn»s4»ntative  is  thor- 
rHl  V  convinceil  that  a  vessel  has  no  right  to  an  American  <vrtifi<»ate 
'^^K*,  and  consequently  no  right  to  the  us4»  of  the  .Vmeri<*an  colors, 
^^^'ill  Ih»  justified  in  going  to  the  extent  indicated:  but  this  discTe- 
'**fy  power  should  Iw  us4»d  with  the  utmost  caution  and  n'S4Tve. 
*  ^''essels  in  these!  circumstances,  of  course*,  can  not  riaim  the  privi- 
^^^**  and  immunities  an<l  the  thorough  protection  which  are  accorded 
"^^^ICiilarly  n»gisten»d  American  vessi»l>  plying  lH»twcH»n  jMirts  of  the 
**^<h1  Stat4's  and  those  of  foreign  countries.  The  .Vinerican  owners 
niic»i|(.4l  abn>ad,  engaging  in  busiiu^s  of  this  sort,  take  uiM)n  them- 
'^"•***  all  the  risks  incident  to  such  traflir.  If  tliev  are  s4»iztMl  bv  the 
'^  v<»ssels  of  one  or  the  other  lKdligi»rent  and  carried  into  ecMirts  of 
*****riilty  as  prizes,  they  have  no  right  to  demand  from  the  diplo- 

*^U*  offi<*(>rs  of  the  United  State<  that  thev  >\\n\\  Im»  a<*rortle<l  anv- 

.  .  . 

"^1?  more  than  fair  treatment  in  surh  courts:  that  is  to  say,  the  fact 
"^^  they  are  provided  with  c*onsular  certifi<*ate>  of  Ameri<*an  owiht- 
*^*P  «erun»s  for  them  only  a  presumption  that  >u<*h  i^  the  fact,  and 
^y  an*  not  nei'essarily  for  that  rea>on  entitled  to  demand  from  the 
■*fttions  of  the  Unite<l  States  anything  mon»  than  that  pn»t«s'tion 
•"orded  to  every  other  sjXM'ies  of  pro|x»rty  Udonging  to  American 
^tijens  diimiciled  in  foreign  countries. 

**In  the  absence  of  any  statutory  provisions  in  reganl  t4>  these* 
UDportant  and  delicate  matters,  it  s^hmus  to  Ih»  the  duty  of  the  «'\ecu- 
tjVe  bnnch  of  the  Government  to  prevent,  as  far  as  jHissible,  any  dauv 
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age  or  danger  to  American  interests,  and  in  addition,  to  guard  and 
cherish,  to  the  extent  of  its  power,  the  right  of  neutrals  to  carry  on 
honest  commerce  between  nations  engaged  in  hostilities,  reducing  to 
the  least  possible  degree  the  hindrances  to  neutral  trade  which  inevi- 
tably arise  from  a  state  of  war." 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Christiancy,  min.  to  Peru,  Dec.  26, 18T9, 
For.  Rel.  1870,  894.  A  similar  instruction  was  at  the  same  time  sent 
to  Mr.  Osborn,  minister  to  Chile. 

In  the  case  of  the  It  at  a,  wlilch.  after  heinjsr  transferred  by  a  Chilean  cor- 
poration to  Mr.  Henry  L.  Stevens,  an  American  citizen  resid^t  in 
Chile,  entered  Callao  under  tlic  American  flag,  with  a  reguhir  clear- 
ance from  Valparaiso,  tlie  United  States  legation  at  Lima  directed  the 
consul  to  return  the  ship's  pai^ers  and  cause  her  to  haul  down  the 
American  flag.  Under  the  suspicious  circumstances  of  the  case, 
the  action  of  the  legation  was  approved.  (For.  Rel.  1879,  861,  867, 
894-897. ) 

It  being  subseciuently  reported  that  the  Itata  and  her  consorts  were  about 
to  resume  the  American  flag,  Mr.  Evarts  said:  "  It  will  be  the  dntj 
of  the  consul,  under  the  direction  of  the  legation,  in  that  ooantiT 
where  the  ships  flrst  display  American  colors,  to  inquire  strictly  into 
the  circumstances  of  tiie  alleged  transfers,  and  refuse  or  grant  dear 
ances,  according  to  the  merits  of  each  particular  case.  This  being 
done,  it  Is  obvious  that  the  act  of  one  American  consul  or  mi&iatff 
should  not  be  challenged  or  reversed  by  another  except  upon  tbe 
strongest  proof  of  mistalje  or  collusion."     (For.  Rel.  1870,  887.) 

For  the  instruction  No.  11.  May  8,  1879,  referred  to  by  Mr.  Bvarta,  lee 
For.  Rel.  1879,  874. 

In  reply  to  a  request  for  some  sanction  or  approval  of  the  proposed 
transfer  of  enemy  vessels  to  a  neutral  in  a  blockaded  Cuban  port  in 
1898,  the  Department  of  State  said  that  it  could  not  "  give  desired 
permission  or  concede  any  privilege  because  of  transfer  from  bellig" 
erent  to  neutral  in  a  blockaded  port.    Vessels  might  be  allowed  to  saA 
subject  to  capture  and  to  adjudication  by  prize  court  of  bona  fides  o* 
transaction  and  of  effect,  if  any,  of  mortgage,  on  national  charac*-^ 
of  vessels,  prior  to  transfer." 

Mr.  Moore,  Assist.  Sec.  of  State,  to  Messrs.  Butler,  Notman,  Joline,   ^^- 
Mynderse,  May  10,  1808,  228  Dora.  Let  378. 

"This  Government  is  in  receipt  of  information  that  ships  carrv^^* 
the  Spanish  fla*;  have  been,  or  are  about  to  be,  furnished  with  Brl 
or  other  neutral  papers  upon  colorable  transfers  of  ownership, 
for  the  purpose  of  avoiding  belligerent  capture.     It  is  desired  '^- 
any  sucli  cases  coming  to  your  notice  should  receive  your  immed* 
attention,  and  that  stej^s  should  ho  taken  to  prevent  the  colorable 
void  transfers  of  vessels  under  the  Spanish  flag  to  a  neutral  flag. 

Circular,  Mr.  Day.  Sec.  of  State,  to  tlio  Diplomatic  and  Consular 
of  tijo  rnitcMl  States,  .Tuiy  1,  IHIKS.  For.  Rel,  1808,  1170. 


*• 
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Capt  Heory  Ctlaiw,  V.  S.  X..  when  captain  of  the  port  of  Manila,  in  Au- 
gQtft  and  Septonilier,  IHSW.  lK»fore  tlio  tn»aty  of  poa<*o  between  the 
United  States  and  Spain  bad  lieen  Mi^ned,  allowed  the  transfers  of  a 
large  number  <»f  Hteainers  from  tlie  SimniHh  t4>  the  American  flat?,  on 
presentation  of  a  roie^lar  bill  of  sale  to  an  American  citizen  proi»erly 
certified  by  tlie  Anieric*an  conHui,  and  iHsued  a  provinional  register  to 
each  vessel,  as  the  captain  of  the  port  was  authorized  to  do  under  the 
Spanish  law.  The  main  object  of  the  transaction  was  to  protect  the 
vessels  tr%m\  the  insurgents  and  maintain  trade  Ix^tween  the  islands 
while  they  were  yet  under  Spanish  sovereignty. 

The  Benito  Kntenger  was  captured  by  the  United  States  steamship 
Uomet  June  27,  1898,  off  Ca|x?  Cruz,  on  the  south  side  of  the  island 
ttf  Cuba.  December  7,  1898,  she  was  condenmed  by  the  United  States 
district  court  for  the  southern  district  of  Florida  as  enemy  property. 
rhe  claimant  api^ealed  on  the  ^ound,  among  others,  that  she  was  a 
British  merchant  ship,  duly  documented  and  entitled  to  tlie  protec- 
tion of  the  British  flag,  and  lawfully  owned  and  registere<l  by  a 
British  subject  domiciled  in  (ireat  Britain.  It  ap|)eared  that  prior  to 
June  9,  1898,  the  vessel  was  the  property  of  Enrique  de  Messa,  a 
Spanish  subject  resident  in  Cuba,  and  that  on  that  day  a  bill  of  sale 
was  made  by  de  Messa  to  the  claimant,  Beattie,  a  British  subjei^t,  and 
the  vessel  registered  as  a  British  vessel,  at  Kingston,  in  acconlance 
with  the  requirements  of  British  law.  She  had  l)een  enpiged  in  trade 
with  the  island  of  Cuba,  and  more  particuhirly  lx»tween  the  ports  of 

Kingston  and  Montego,  Jamaica.  an<l  tlie  port  of  Manzaniilo,  Cuba. 

She  left  Kingston  June  '23,  and  pnKHHMled  with  a  cargo  of  flour,  rice, 

corn  meal,  and  coffw  to  Manzaniilo,  where  the  cargo  was  dis<*harged. 

Shecleare<l  from  Manzaniilo  on  June  *J7  for  Montego,  and  thence  for 

Kingston,  and  was  captured  on  the  same  day  off  (^ijh»  Cruz. 

-According  to  de  Messa 's  story,  he  was  comiK»lle<l  to  s<»ll  the  steamer 
'n  order  to  get  money  to  live  on,  and  he  nuide  the  sale  for  iiv40,000,  for 
^  whole  or  a  large  part  of  which  cnHlit  was  given  on  an  indebte<l- 
^®''  to  the  firm  of  whii*h  Beattii*  was  a  memlH»r,  and  that  he  was 
'^ployed  by  I^attie  to  go  on  the  v<»ss<»l  as  his  n»pn»st»ntative  and  busi- 
'^^  manager.  Ifeattie  in  his  testimony  saiil  that  the  sale  was  btnui 
'^^  l)ut  declimnl  to  state  of  what  the  payment  of  the  purchase  money 
'^***sted.  Tlie  consul  of  the  Tnited  States  at  Kingst<m  testified 
^^  Beattie  in  conversaticm,  while  insisting  that  the  transfer  was 
"^^liite,  admitte<I  that  it  was  effe<ted  for  the  pur|M)s<»  of  protecting 
^  Vessel.  Apparently  no  money  pas>ed.  The  Spanish  nuister 
^^  orew  remained  in  charg«\     De  Me.s>a  went  on  the  voyage  as  super- 

'"R^;  and  in  the  brief  of  the  claimant's  onui^'I  it  was  declared  that 
'  ^  transfer  was  obviously  inatle  to  pn»tert  tht»  steamer  as  neutral 
**^l>ertv  fnmi  Spanish  s4»izure,  while  it  was  admitted  that  de  Me»a 

^41  retained  a  beneficial  inton.>st  after  thi^  sale  and  (raubfcr  <>f 

H.  Doc  561— Tol  7 28 
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flags."  On  this  statement  of  facts  the  court  observed  that  "  transfers 
of  vesstils  fmjrantc  hello  were  originally  held  invalid,"  but  that  the 
rule  had  been  "  modified."'  The  court  quoted  from  Hall's  Interna- 
tional Law,  4th  edition,  page  525,  as  containing  the  correct  nde  of  law, 
the  following  passage :  "  In  England  and  the  United  States,  on  the 
contrary,  the  right  to  purchase  vessels  is  in  principle  admitted,  they 
being  in  themselves  legitimate  objects  of  trade  as  fully  as  any  other 
kind  of  merchandise,  but  the  opportunities  of  fraud  being  great,  the 
circumstances  attending  a  sale  are  severely  scrutinized,  and  the 
transfer  is  not  held  to  l>e  good  if  it  is  subjected  to  any  condition  or 
even  tacit  understanding  by  which  the  vendor  keeps  an  interest  in 
the  vessel  or  its  profits,  a  control  over  it,  a  power  of  revocation,  or 
a  right  to  its  restoration  at  the  conclusion  of  the  war."  The  burden 
of  proof,  said  the  court,  was  on  the  claimant.  In  conclusion,  the 
court  held  that  the  requirements  of  the  law  of  prize  were  not  satis- 
fied by  the  proofs  in  question,  and  that  the  condemnation  was  proper. 

The  Benito  Estenger,  17G  U.  S.  508. 

The  court  cited  Stor>-'8  Notes  on  the  Principles  and  Practice  of  Pritf 
Courts  (Pratt's  ed.)  03;  2  Wheat,  App.  30;  the  Sechs  Gescb- 
wistern,  4  C.  Rob.  300;  the  Jeminy»  4  C.  Rob.  31;  The  Omnibus.  6  C 
Rob.  71 ;  The  Island  Belle,  13  Fed.  Cases,  108;  The  Baltica,  Splnks'i 
Prize  Cases,  204 :  The  Soglasle,  Splnks's  Pris&e  Cases,  104 ;  The  Brart 
Merck,  Splnks*«  Prize  Cases,  08. 

Justices  Shiras,  White,  and  Peckham  dissented. 

The  President  did  '*  not  find  himself  justified  In  exercising  clemency" 
in  this  case.  (Mr.  Hill,  Act.  Seo.  of  State,  to  Attorney-General,  Feb. 
13,  19()1.  250  MS.  Doni.  lA}i.  051.) 

"  Merchant  vessels  acquired  from  a  hostile  power  or  its  subjects  by 
persons  of  neutral  nationality  are  acknowledged  to  be  hostile  vessels 
unless  it  is  proven  that  the  acquisition  must  be  considered,  according 
to  the  laws  of  the  nation  to  whom  the  purchasers  belong,  as  haviT^I 
actually  taken  ])lace  before  the  purchasei*s  received  news  of  the  d< 
laration  of  war,  or  that  the  vessels  acquired  in  the  manner  mention- 
although  after  the  receipt  of  such  news,  were  acquired  quite  consci^^^ 
tioiisly,  and  not  for  the  purpose  of  covering  hostile  property." 
Russian  Prize  Regulations.  March  27.  1805,  S  7,  For.  Rel.  1904,  73a 

VIII.  ENEMY  CHARACTER. 
1.  Bklligerent  Domicii* 

§  1189. 

The  domicil  of  a  merchant,  and  not  his  natural  allegiance,  de-*^^ 
mine^s  the  neutral  or  unneutral  character  of  his  trade. 

Chester  r.  Experiment.  Federal  Court  of  Api^als  (1787),  2  DalL  41. 

See.  also,  the  Ilaniiony  (1800),  2  C.  Roh.  .322;  The  Herman,  4  C.  RoIk  23^*' 
Jonpe  Klassina,  5  C.  Rob.  .302 :  Wilson  r.  Marryat,  8  T.  R  45;  Be^'  '*• 
Reid.  1  Maul.  &  Sehv.  72G;  The  Abo,  1  Spinks,  34(;;  The  OeraaliiW' 
11  Moo.  r.  C.  8.S;  T\ie  Bvx\\.Vt«L,  VOl.  Ul, 
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hilo  a  citizen  of  tlie  rniteil  Slates  by  settling:  permanontly  abroad 
business  piiri)osc»s,  so  as  to  ac<|uire  a  commercial  domicil  in  such 
}  of  settlement,  may  impress  upon  liis  profH^rty  found  on  the  cnran 
egal  liabilities  of  such  domiciU  it  does  not  follow  from  this  that 
jcomes  expatriated,  so  as  to  divest  himself  of  the  ^*esponsibilitics 
liabilities  of  citizenship  of  the  United  States. 

United  SUtes  v,  Gillieii.  Pet  C.  C.  ino. 

I  American  citizen,  residing  in  a  foreign  country,  may  acquire  the 
nercial  privileg(\s  attached  to  his  domicil ;  and,  by  making  him- 
the  subject  of  a  foreign  i)ower,  he  places  himself  out  of  the  pro- 
)n  of  the  Uniteil  Stati\s  while  within  the  territory  of  the  sovereign 
lom  he  has  sworn  allegiance. 

Murray  r.  The  i:bamiiu{?  Betiiey.  2  Crunch,  64. 

See.  a\m,  lTnlte<l  BtuteH  r.  Cargo  of  KI  TeleRrafo,  1  Newb.  Adm.  383. 

Spanish  subject,  who  comes  to  the  United  States  in  time  of  peac^ 
rrr  on  trade,  and  renmins  here  engaged  in  trade  after  a  war  has 
begun  between  Spain  and  Great  Britain,  is  to  be  deemed  an 
riean  merchant  by  the  law  of  domicil,  although  by  the  law  of 
n  the  trade  in  which  he  was  engagi'd  could  be  carried  on  only  by 
anish  subject:  his  neutral  character  dep<Miding,  not  on  the  kind 
ide  in  which  he  was  engaged,  but  on  his  domicil. 

Livlnicston  r.  Maryland  Iiik.  <"<».  ( IHl.'M.  7  Cranch.  rrfNi. 
8eo.  aluo.  the  rizarn»  ( ISIT).  L*  Whont.  227. 

here  a  naturalized  citizen  of  the  Uniteil  States,  of  British  origin, 
on  the  declaration  of  war  by  the  Tnited  States  against  (Jreat 
lin,  domiciled  within  the  dominions  of  the  latter  jwwer,  it  was 
that  his  property,  shipiHMl  from  F'.nglan<l  after  the  <Ieclaration 
ar,  but  before  the  declaration  was  known  there,  was  subject  to 
ire  and  condemnation  as  enemy's  property. 

The  Veniw  (1814),  8  Crunch.  25,1 

Mandiall,  C  J.,  diMftente<l.  and  his  dism>iit  in  apiirovoil  by  Chan<v]lor  Kent 
i\  Com.  7!M.  and  by  Mr.  \H\vr  M  l>u<»r  on  IitMuranf<>  4!MV-4ttf^>. 

rues  Thompson,  a  native  of  Scotland,  came  to  the  United  States 
1>3,  an4l  n»side<l  there,  carrying  on  tni<le,  till  \si)\.  In  1707  he 
naturalizeil.  In  ISOl  he  went  to  Krann*  on  th«»  !)u>ines>  of  his 
*:  he  afterwards  went  t(»  Knghnnl  on  >iinilar  bu>in<»N^.  In  \xoi\ 
tiUnl  in  (ilasgow,  where  he  r(»ntinu<H|  to  attiMid  to  the  l>u>iness 
is  {Mirtnership  till  lsli>,  when  tht»  Tiiited  States  de<'lanHl  war. 
r  knowledge  of  that  event,  he  tran>art«Hl  no  <*onnuercial  businej« 
tever,  but  applie<l  himself  to  arranging  his  afTaii*s  S4>  as  to  n»turn 
be  United  States.     This  accomplished,  he  engaged  passage   in 
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August,  1813,  on  a  cartel  ship  from  Liverpool  to  New  York,  but,  be- 
ing stopped  by  orders  of  the  (lovernment,  went  over  to  Ireland  and 
privately  embarked  for  the  United  Staters,  where  he  arrived  in  No- 
vember, 1813.  There  were  affidavits  to  show  that  he  always  consid- 
ered the  United  States  his  permanent  place  of  residence,  and  that  he 
uniformly  expressed  his  intention  to  return.  His  letters  manifested 
the  same  intention.  His  business  was  complicated,  and  required  his 
attention  after  he  ceased  to  engage  in  new  adventures.  He  appeared 
as  the  claimant  of  certain  goods  of  British  manufacture,  consigned 
to  various  persons  in  the  United  States  and  shipped  on  the  ship 
Frances^  which  sailed  from  Greenoch,  Scotland,  for  New  York,  July 
19,  1812.  The  Frances  was  captured  by  an  American  privateer,  war 
having  been  declared  by, the  United  States  against  Great  Britain, 
June  18,  1812.  The  goods  were  shipped  without  knowledge  of  the 
war.  Held,  on  the  authority  of  the  case  of  the  Venus^  that,  as  the 
rights  of  Thompson  depended  on  his  national  commercial  character, 
the  goods  must  be  condemned. 

The  Frances  (1S14),  8  Cranch,  335. 

Certain  goods  l)elonged  to  Colin  Gillespie,  a  native  of  Great  Britain, 
who  emigrated  to  the  United  States  in  1703  and  was  naturalized  in 
1798.     He  went  to  Great  Britain  on  commercial  business  in  17W  and 
1706;  was  in  the  United  States  in  1705  and  1707;  returned  to  Great 
Britain  in  1700  and  married  there;  went,  in  the  same  year,  with  his 
wife,  to  New  York,  and  remained  there  till  June,  1802;  then  rerisited 
Great  Britain  and  resided  there  till  November,  1805,  when  he  re- 
turned to  the  United  States  and  formed  a  partnership  in  New  York'i 
returning  in  the  same  year  to  Glasgow,  he  continued  in  business  there^ 
both  while  his  partnership  lasted  and  after  its  dissolution,  till  July 
2,  1813,  when  he  returned  to  the  TTnited  States  with  his  family.    Il^ 
kej)t  house  at  (ilasgow,  and  built  a  warehouse  there,  which  he  st^ 
owned,  and  in  which  he  k(»})t  his  coiuiting  house.     He  deposed  that   »^' 
determined  to  return  to  the  United  States  when  he  heard  of  t\^ 
declaration  of  war,  but  was  prevented  from  immediately  doing  so    '^ 
engagements  and  commercial  affairs,  some  of  which  he  finally  1^' 
unarranged.     Ih^ld,  on  the  authority  of  the  case  of  the  Veniis^  tl^^ 
the  goods  nuist  be  condemned  as  enemy  property. 

The  Francos  (1S14),  S  Cranch,  .SaS. 

Set*  The  St.  T.awronco.  1  (iaU.  407 :  The  Frances,  id.  314. 

A  merchant  havin<i:  a  fixed  residence,  and  carrying  on  business  ^ 
the  place  of  his  birth,  dcK^s  not  acquire  a  foreign  commercial  cli^^' 
acter  by  occasional  visits  to  a  foreign  country. 

The  Nereide,  0  (Yanch,  :^88. 
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>ocxIs,  the  property  of  merchants  actually  domiciled  in  the  enemy's 
intry  at  the  breaking  out  of  the  war,  are  subject  to  capture  and 
ifiscation  as  prize. 

The  Mary  and  Suiuiii,.!  Wheat  44S. 

See,  partioolarly,  a  note  l>y  Mr.  Wbeaton  to  thin  case. 

V  Frenchman  who  had  resided  thirteen  years  in  Mexico  was  held 

have  acquired  a  domicil  in  the  enemy's  country,  subjecting  him,  so 

'  as  his  property  was  concerned,  to  all  the  disabilities  of  an  alien 
my. 

ItogPTM  r\  The  Anindo,  1  Newli.  Adni.  400. 

Vll  persoas  whether  foreigners  or  not,  residing  within  the  terri- 
y  occupie<l  by  the  hostile  party  in  the  civil  war  in  the  United 
Ltes«  are  liable  to  be  treated  as  enemies. 

The  rrize  Canen,  2  Blaik.  tKr»;    The  Venice,  2  WaU.  2r>8;  Tlic  William 

liiiicaley.  Ti  Wall.  'Ml :   Tlie  f ;riiy  Jneket.  r»  Wail.  »42 ;  The  Pioneer. 

Blat<hr.  rrijse  Caa.  01;    The  Prince  Leoiwld,  id.  89;  Tht»  Lilla.  2 
Hprainie.  177. 

Property  left  in  a  hostile  country  by  an  owner  who,  abamloning 
:h  country,  returns  to  his  pro|>er  allegianct*,  lK»conu»s,  unless  a 
wnpt  effort  is  ma<le  to  n»move  it,  impressed  with  a  hostile  character, 
d  Is  liable  to  the  consequences  attaching  to  enemy's  projxjrty. 

The  William  Bapaley.  r»  Wall.  .177. 

rhe  court  reaffirms  the  ruling  in  the  William  Bagaley  (5  Wall. 
')*  that  a  resident  of  a  s<»ction  in  relH^llion  should  leave  it  as 
n  as  practicable  and  adhen»  to  tlie  regular  establishinl  govern- 
^t ;  and  furthermore  luilds  that  one  who.  aban<loning  his  home, 
■rs  the  military  lines  of  the  enemy  and  is  in  sympathy  and  coo|H»r- 
n  with  those  who  strive  bv  armed  fonv  to  overthn)w  the  Union, 
'tiring  his  stay  then»,  an  enemy  of  the  (lovenunent,  and  liable 
ft  treated  as  such,  Inith  as  to  his  |H»rson  and  proiwrty. 

<;ateM  r.  i;<Kidl<N\  101  V.  S.  t;i2. 

^S!  to  strangers,  those  who  settle  in  the  eneniyV  f^ountry  after  a 
ixlipgun.of  which  they  ha<l  previous  notiiv,  may  justly  Ih»  liN)ke4l 

"^   as  enemies,  and  tn»at«Ml  as  such.     Hut  in  n^ganl  to  such  as  went 

"^^'r  liefore  the  war,  justice  and  hunuinity  nnjuin*  that  we  should 
them  a  reasonable  time  to  n^tire:  and  if  they  neghn't  that  opinir- 

^y,  thev  are  aci'ounted  eiuMuies." 

Burlamaqul.  Prlnrlplw  ««f  Nntunil  an«l  r.»lltli'  Law  (translate«1  by  Nni^Mit, 
17tBi  II.  2S1.  ndopt«»»l.  as  far  as  iiuottnl.  I»y  Mr.  Plnkney  ax  «^»ninils- 
io  the  case  vt  the  Betsey.  Wheatou*^  Life  of  Piukuey,  231. 
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"According  to  Chancellor  Kent,  the  principle  that  *  for  all  commer- 
cial purposes  the  domicil  of  the  party,  without  reference  to  the  place 
of  birth,  becomes  the  test  of  national  character,  has  been  repeatedly 
and  explicitly  admitted  in  the  courts  of  the  United  States.'    '  If  he 
resides'  (here  'domicil'  and  'residence'  are  treated  as  convertible 
by  Chancellor  Kent,  which,  if  the  latter  term  be  regarded  as  defining 
the  rule,  would  largely  extend  belligerent  ri^ts)   'in  a  belligerent 
country,  his  property  is  liable  to  capture  as  enemy's  property,  and  if 
he  resides  in  a  neutral  country,  he  enjoys  all  the  privileges,  and  is 
subject  to  all  the  inconveniences,  of  *the  neutral  trade.'    (1  Kent  Com. 
75;  The  Chester,  2  Dall.  41 ;  Maley  v.  Shattuck,  3  Cranch,  458;  The 
Venus,  8  id.  )li}l\.    To  the  same  effect,  see  The  William  Bagalej,  5 
Wall.  377 ;  The  Cheshire,  8  Wall.  231.)    Sir  Bx)bert  Phillimore,  on  the 
other  hand,  evidently  accepts  this  position  with  reluctance  (4  PhilL 
109),  though  it  is  reaffirmed  by  Mr.  Dicey,  who  states  the  distinction 
to  be  as  follows :  'A  commercial  domicil  is  such  a  residence  in  a  coun- 
try for  the  purpose  of  trading  there  as  makes  a  person's  trade  or  busi- 
ness contribute  to  or  form  part  of  the  resources  of  such  country,  and 
renders  it,  therefore,  reasonable  that  his  hostile,  friendly,  or  neutnl 
character  should  be  determined  by  reference  to  the  character  of  sudi 
country.    AVlien  a  person's  civil  domicil  is  in  question,  the  matter  to 
\)e  determined  is  whether  he  has  or  has  not  so  settled  in  a  given  coun- 
try as  to  have  made  it  his  home.    A\nien  a  person's  commercial  domicil 
is  in  question,  the  niattei*  to  be  determined  is  whether  he  is  or  is  not 
resi(lin<^  in  a  <riv(Mi  country  with  the  intention  of  continuing  to  trade 
there.'     ( Dicey  on  Domicil,  .'^5:  sc»e  further  A\niart.  Confl.  of  La^S 
§  70.)     This  is  clearly  put;  and  if  we  accept  the  position  that  a^ 
enemy's  goods  may  l)e  seized  at  sea  wherever  found,  gives  us  at  least  "^ 
line  of  (liMuarkation  reailily  understood  and  easily  applied.    It  ^^ 
liowcver,  to  be  regi'etted  that  the  term  'domicil'  should  be  adap^ 
to  conditions  so  dirt'erent  as  residence  with  intention  to  estabhsl 
permanent  honi(\  and  residence  with  intention  to  engage  in  busin^' 
The  rejection  of  this  distinction  renders  still  more  objectionable    '^ 
claim  of  belligerents  to  seize  an  enemy's  goods  at  sea.     If  hy 
'enemv'  is  to  be  considered  anv  one  who  bv  his  business  contrit>*^ 
lo  the  resources  of  an  enemy's  country,  it  would  be  hard  for  any 
on  the  high  s(»as,  in  any  way  I'elated  to  a  Ixdligei'ent  country,  toe=^- 
the  meshes  of  the  net  of  the  othiT  belligerent.    And  even  were  w^    ' 
holds  that   a  commercial  *  domicil  *  of  this  kind  stamps  the  pa--*^.' 
accepting  it  with  the  political  character  of  the  country  in  which     J^ 
does  business,  the  more  reasonable  view  is  that  if  he  engage  in  stJ^ 
business  in   time  of  peace,  this  *  domicil,'  if  not  adopted  as  fif*^» 
ceases  when  the  sovereign  of  sucli  country  enters  into  a  war  whi^ 
could  not  have  been  contemj)lated  by  the  party  when  he  engap**  ^ 
tlw  bub:iiie>s.    This  is  the  position  taken  by  Marshall,  C.  J.,  inl^ 
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^  Cranch,  253),  dissenting  in  this  respect  from  the  majority 
turt,  who  held  to  the  English  view.  Chancellor  Kent  (Com. 
d  Mr.  Duer  (Ins.  i.  498),  vindicate  the  dissenting  opinion  of 
f  Justice  ;  Chancellor  Kent  saying  '  there  is  no  doubt  of  its 
solidity  and  justice.'  And  even  by  the  English  courts  a 
loing  business  in  a  land  in  which  he  is  not  naturalisM^^d  is 
on  the  breaking  out  of  war,  a  reasonable  tinie  to  leave  such 
1  dissolve  his  business  relations.  The  Gerasimo,  11  Moore, 
;  The  Ariel,  id.  110:  see,  for  parallel  cases  in  this  country, 
liam  Bagaley,  5  Wall.  377;  The  Gray  Jacket,  5  Wall.  U2. 
re  a  merchant  elects  to  put  his  goods  in  a  country  engaged  in 
mpre5ti«>s  such  gocxls,  according  to  the  English  view,  with  the 
character  of  such  country;  and  this  ^allows  a  merchant  to 

0  characters,  so  as  to  protect  his  proi)erty  connecte<l  with  his 
a  neutral  country,  and  to  subject  to  seizure  an<l  forfeiture  his 
longing  to  the  establishment  in  the  belligerent  country.' " 

irtoii.  Int  Lnw  I>l|;eHt«  III.  344. 

2.  Immateriality  of  1^ebik>nal  IMspofiiTioN. 

§  IIDO. 

sai<l,  that  though  remaining  in  rel)ol  territory,  Mrs.  Alex- 

s  no  i)ersonal  sympathy  with  the  reU*!  caust»,  and  that  her 

therefore  can  not  Ik»  regar<le<l  as  enemy  proiHTty:  but  this 

1  not  inquires  into  the  personal  characttT  and  (lis|>ositions  of 
il  inhabitants  of  eneniv  ttTritorv.  We  must  Im»  iroverne<l  by 
;iple  of  pul)lic  law,  so  4>ften  aiinoumvd  from  this  lH»nch  as 
le  alike  to  civil  and  international  wai-s,  that  all  the  |><*ople  of 
le  or  district  in  in^urrerlion  n^jiin>t  tlit»  rnit^'il  States,  nuist 
led  as  enemies,  until,  by  the  a<*tion  of  the  h'gislatun*  an<l  the 
,  or  otherwise,  that  relation  is  thoroughly  and  j>ermanently 

Me.  r.  J..  Mn».  .\loxand*»r"s  r^itttui,  'J  WaU.  4^4.  41!>. 

empt  was  made  to  prevent  the  t*ondeniiuition  of  a  vessel, 

i^aptunnl  by  an  Anieriran  cnii^^T  in  June,  lHi>S,  as 

|y  •*•'•  enemy V   pro|KTty,   4»n    the   ^mmiikI    that    the   alleginl 

owner,   one    ile    Me^sa,    tlmn^h    a      Spanish    >ul)j*^*t, 

>t  l>e  tn»ated  as  an  enemy  c»f  the  I'niletl  Stati»<.     It  was  argutnl 

re?«<el  when  capturetl  was  enga«red  in  a  voyagi'  in  U»half  «>f  the 

mn  junta  at  Kin«r>t(»ii,  Jamaira,  allien  of  tln»  I'nited  States, 

thus  mptuHMl  in  tht»  >«'rviri'  *»f  tli**  rnitfd  States  in  the  |K»r- 

of  friendiv  oflirr^   i<>  tin*    Tnitt'd   Statr^  foni»>  in   Cuba. 

is'*eviden(V  t«*ndiiiir  l«»  -In>\\   that   M«'*»<a  >ympatliiz«'d  with 

n  insurgents,  but  no  prcMtf  that  he  was  himself  a  Cuban  wM 
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or  that  he  had  renounced  his  allegiance  to  Spain."  The  cargo  of  the 
vessel  when  captured  consisted  chiefly  of  flour,  and  there  was  evi- 
dence to  show  tliat  this  flour,  Avhen  landed  at  Manzanillo,  was  immedi- 
ately transferred  to  the  Spanish  Government  warehouse.  The  court 
referred  to  Manzanillo  as  a  "  Spanish  stronghold,"  and  observed  that 
the  delivery  of  the  provisions  to  the  Spanish  Government  constituted, 
under  the  laws  of  war,  illicit  intercourse  with  the  enemy.  It  was 
alleged,  however,  that  de  Messa  had  rendered  important  service  to 
the  United  States;  that  he  was  the  friend  and  not  the  enemy  of  the 
United  States,  and  that  there  was  an  agreement  between  him  and  the 
United  States  consul  which  operated  to  protect  the  vessel  from  cap- 
ture. It  appeared  that  de  Messa  had  endeavored  to  cultivate  friendly 
relations  with  the  United  States  consul  at  Kingston,  and  had  given 
him  an  old  government  plan  of  the  province  of  Santiago,  and  an 
especially  prepared  chart  of  the  harbor,  in  return  for  which  he 
endeavored  to  obtain  from  the  consid  a  letter  of  protection  .for  the 
voyage  which  he  was  alx)ut  to  undertake.  Tlie  consul  declined  to 
furnish  the  letter,  but  on  June  28  wrote  to  Admiral  Sampson  that  de 
Messa  oflFered  to  give  certain  information  that  might  be  valuable,  and 
proposed  to  be  oflF  Cape  Cruz  on  June  30,  adding:  "  You  quite  under- 
stand that  in  dealing  with  those  people,  one  is  always  more  or  less 
liable  to  imposition.  I  therefore  make  no  recommendation  of  Messa  to 
you."  The  claimant  asserted,  while  the  consul  denied,  that  protection 
was  given  to  tlie  voyage  by  his  letter.  With  reference  to  this  conten- 
tion, the  court  said  that  tli(»re  was  nothing  to  show  that  the  voyage 
was  undertaken  on  the  strength  of  the  letter,  or  that  it  in  anj-  way 
contributed  to  the  capture ;  nor  that  the  admiral  intended  to  avail  him- 
self of  the  suggestion  made  in  it;  ''  but,''  said  the  court,  "  we  do  not 
go  at  length  into  this  matter  because  we  think  that  no  engagement 
with  the  United  States  nor  any  particular  service  to  the  United 
States  was  made  out  in  that  connection,  and  so  far  as  appears  the 
vessel  was  captured  in  the  ordinary  course  of  cruising  duty  at  a 
time  and  under  circumstances  when  her  liability  was  not  to  be  denied. 
Moreover,  a  United  States  consul  has  no  authority  by  virtue  of  his 
official  station  to  grant  any  license  or  permit  the  exemption  of  a  vessel 
of  an  enemy  from  capture  and  confiscation."  Referring  to  the  same 
subject  in  another  place,  the  court  said:  "  Messa 's  status  was  that 
of  an  enemy,  as  already  stated,  and  this  must  be  held  to  be  so  not- 
withstanding  individual  acts  of  friendship,  certainly  since  there  was 
no  open  adherence  to  the  Cuban  cause,  and  allegiance  could  have  been 
shifted  with  the  accidents  of  war." 

The  Benito  Estenger,  17G  U.  S.  568. 
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3.  Consuls. 

§  1191. 

The  ship  Indian  Chiefs  l)olonging  to  Mr.  Johnson,  a  citizen  of  the 
United  States,  who  had  lately  been  American  consul  in  I^ondon,  was 
seized  at  Cowes,  and  lil)eled  as  a  droit  of  the  admiralty.  Her  cargo, 
which  was  taken  at  Batavia,  Wonged  to  Mr.  Millar,  American  consul 
at  Calcutta,  and  she  had  called  at  Cowes  to  nnjeive  orders  concerning 
\Xs  delivery.  The  question  of  condemnation  dei)endetl  ujwn  whether 
Messrs.  John.son  and  Millar  were  to  1h»  regarded  as  having  a  commer- 
cial domicil  in  British  territorv.  In  the  case  of  the  former,  it  was 
found  that  he  had  taken  steps  to  regain  his  American  character,  and 
the  ship  was  restored.  As  to  Mr.  Afillar,  is  was  held  that  he  was,  in 
spile  of  his  considar  character,  to  be  considered  as  a  British  (domi- 
ciled) merchant,  and  the  cargo  was  condemned. 

The  Indian  Thief  (1801),  3  C.  liob.  12. 

**Am  connected  with  thiH  Hubject,  It  Ih  proper  thnt  I  nliould  Inform  yon 
that  a  ship  Monglng  to  Mr.  JohnHon.  late  one  conMul  here.  Inden  with 
a  airgo  belonging  to  Mr.  Mlllor.  our  i^onHuI  iit  (^alcuttii.  mid  iMiund 
from  Batavia  to  Hamburgh,  tourbeil  a  fi»w  wiH»kH  hUmv  at  <'<»we«. 
where  she  wan  detalnctl  and  has  Hinoe  been  lllielled  aH  a  droit  of  Ad- 
miralty. l'p<m  my  appIi(*atU>n  for  Iht  nOeane,  I  have  Ikhmi  anH\vere<l 
that  it  la  thought  pn>i)er  to  make  tlila  v\\m*  the  Hut»Jei*t  of  a  Judldal 
decision ;  that  Johnson  ami  Miller  were  lM)th  d(»ml(*lled  as  alien  mer- 
ehants  within  the  Itrltish  dimiinions,  that  lH*lng  so  di»miHled  they  no 
longer  iK)HseHse<l  the  ctMiinien'ial  riglits  of  the  <*itizens  of  the  nation 
to  which  they  l>elong(Ml.  iMit  w«Te  MubJ*H-t  to  the  laws  of  (»n»at  lirlt- 
aln.  which  prohibit  every  iN^rson  settlt^l  within  tlie  Rrltish  d<m)inions 
from  trading  with  any  nation  with  wlioni  i\Tvx\i  Hrltaln  is  at  war. 
I  have  on  a  former  (M't'asion  «<tat(il  to  you  tlie  law  as  it  is  here  inter- 
preteil  (concerning  the  consuls  (»f  neutral  nnti<ms  n'siding  and  <*arry- 
Ing  cm  trade  in  l>elligcrcnt  nati(»tis.  In  this  case  I  obscTVtnl  among 
other  things  to  Sir  Wm.  Scott  that  lM>th  Johnson  and  .Miller  were  In 
their  consular  commissions  nanml  as  American  citizens  and  their 
exe«iuatur  must  tie  coiisidernl  as  an  admission  then^if  on  the  part  of 
the  Crown;  that  it  ther«»fort»  seemtNl  unrtmsonaltle  to  (nmfound  the 
case  of  conauls  who.  for  the  iNMicIlt  of  tlie  commerce  of  their  nation. 
are  sent  to  reside  within  the  Britisli  d(»ininions  with  that  of  «)tlier 
foreigners  who  for  tlie  men*  sake  of  trade  might  come  to  settle  there. 
Tlie  Advo<iite-<Jeneral  replii^l  that  the  nHi»gnltlon  of  a  c<»nsul  wa** 
relfttive  mer<»ly  to  his  ctnisnlar  or  oincial  eliara<ter,  and  c<mld  not  Im» 
Intentled  to  grant  any  commercial  priviieg(>s  to  tlie  |H'rs4»n  naminl  as 
ctmsul :  that  the  <H>ntrary  d<K'trlm»  wt»uld  Is'  hitHnlm'tory  of  gn»at 
iuUc*hief,  and  that  the  law  u|h)ii  this  sulijiit  has  Nvn  long  settletl. 
I  have  reiMmimendeil  to  tlie  ^eiitltMiien  wlio  re|in*s4'nt  Mr.  Johns(»ii  aiitl 
Mr.  .Miller  to  conti»st  this  law.  tbo'  Dintor  NIclioll  gives  me  little 
en4*«Miragenient  to  Iim|h'  tli.-it  ttie  de<isinii  of  the  e«iurt  will  W  in  our 
favour.  Perhafts  the  rirrniiistatuv  that  Johns4in  had  <inltte«l  L«itidoii 
and  protiably  was  in  .Vmerica  at  the  time  (»f  the  seizure  may  oi»erate 
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in  his  fiivour.  At  niiy  rate  It  is  suitable  that  you  should  be  acquainted 
with  a  transaction  tliat  so  materially  affects  the  economical  views  of 
our  consular  system."  (Mr.  King,  mln.  to  England,  to  the  Secretary 
of  State,  No.  GO,  I>eceml)er  28,  1797,  MS.  Desp.  England.) 
"The  French  practice  is  so  far  different  that  the  proiK»rty  of  a  neutral 
subject,  consul  for  a  neutral  state  in  a  belligerent  country,  and  cairry- 
ing  on  trade  in  tlie  latter,  is  held  to  be  Itself  neutral."  (Hall,  InL 
Law,  5th  e<l.  r>01,  citing  I^  Ilardl  contre  la  Voltlgeante,  Pistoye  et 
Duverdy,  I.  321 ;   La  Paix,  ib.) 

Certain  tobacco  belongfing  to  the  Portuguese  vice-consul  at  Gibara, 
Cuba,  was  seized  by  the  United  States  and  condemned  as  prize, 
together  with  the  Spanish  vessel  of  which  it  formed  the  cargo.  It 
was  asserted  that  a  claim  for  tlie  tobacco  was  not  directly  and  form- 
ally presented  owing  to  certain  correspondence  between  the  Depart- 
ments of  State  and  Justice  and  the  Portuguese  minister.  Held,  that 
the  precedents  would  have  led  to  the  condemnation  of  tobacco  so 
owned,  so  shipped,  so  originating,  and  that  its  condemnation  was 
not  illegal  and  tortious,  and  that  the  demand  of  this  merchant,  whose 
status  was  not  effecfed  by  his  consular  character,  is  without  substan- 
tial merit. 

Griggs,  At.  Gen.,  Feb.  10.  1899.  22  Op.  327. 

4.  Interests  of  Partnebs. 

§  1192. 

The  share  of  a  partner  in  a  neutral  house  is,  jure  lielli,  subject  to 
confiscation  where  his  own  domicil  is  in  a  hostile  country. 

Tlio  Antonia  Johanna  (1816),  1  Wlicat.  159. 

See  'I'he  Jonge  CMassina,  5  C.  Kob.  ;^,02;    The  Anna  Catheriua.  4  C.  Bob. 

119;    Tlie  Portland,  3  C.  Rob.  44;    Calvo,  §  1719— cited  in  Hall.  Int 

Law,  5tli  ed.  501. 

The  property  of  a  house  of  trade  established  in  the  enemy's  countrjr 
is  condemnable  as  prize,  whatever  may  be  the  personal  domicil  of  tlv^ 
partners. 

Tlie  Friendschaft.  4  Wheat.  105. 

If  there  bo  a  house  of  trade  established  in  the  enemy's  countn*   tlie 
property  of  all  the  ])artners  in  the  house  is  condemnable  as  prize,  I'iot- 
witlistandin^  some  of  them  have  a  neutral  residence.     But  such   <y^^' 
niH'tion  will  not  alFect  the  other  separate  property  of  the  partu^'^' 
haviiiir  a  neutral  residence. 

The  J^ian  .Tosr  liuliauo.  2  Gall.  2r>8. 
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T1m»  property  of  a  commercial  house,  established  in  the  (Mieiny's 
country,  is  subject  to  seizure  and  condemnation  as  prize,  though  some 
of  tlie  partners  may  have  a  neutral  domicil. 

Tbe  Clieshire,  3  WuH.  2:n. 

The  presumption  of  the  law  of  nations  is  againrl  an  owner  who 
suffers  his  property  to  continue  in  the  hostile  country  for  a  consider- 
able length  of  time.  If  a  person,  abandoning  a  hostile  country,  has 
bad  his  pro|)erty  in  partnership  with  citizens  thereof,  it  is  his  duty 
to  withdraw  or  disiKise  of  his  interest  in  the  firm.  If  he  neglects  to 
do  so,  his  pn)ix?rty  becomes  liable  as  enemy's  property. 

The  Wlllliim  Haiculoy.  5  WaU.  377. 

Tbe  taint  of  lieUifrervnt  doiiilcil  i1oc8  not  reach  the  m'luirato  pruiiorty  of  a 

partner  baring  a  neutral  donilcll,  m^^  the  Sally  Magee,  Iilat'*h.  Vr, 

Cas.  3K2;  Tbe  Aigburtli.  Id.  i):irt. 

5.  Change  of  Domicil. 

8   1193. 

If  a  native  citizen  of  the  United  States  emigrate.  lx»fore  a  declara- 
tion of  wan  to  a  neutral  country  and  acquire  a  domicil  there,  and 
afterwards  return,  during  the  war,  to  the  TnitiHl  Stales  and  reac- 
quire his  domicil  here,  he  lx»comes  a  reil integrated  American  citiziMi, 
and  can  not  flagrante  lx»lIo  separate  himself  fnmi  his  character  as 
**uch  and  accjuire  a  neutnil  character  by  returning  to  his  adopted 
country. 

TIm»  IH»h  IlennanoH  (1817).  2  Wlioat.  70. 

The  native  character  «I<k»s  not  n»vert,  bv  a  mere  n»turn  to  his  native 
^uiUrv,  to  a  men*hant  who  is  domicihMl  in  a  neutral  count rv  at  the 
■'nie  of  a  captun*,  and  after  the  capture  Kmivcs  his  commercial  e>tab- 
''•^hmi»nt  in  the  neutral  country  to  U*  conducted  by  his  clerks  in  his 

•«^ii<v.  visiting  his  native  country  merely  on  mercantile  businos. 

*'**«  imen^linfif  to  n»turn  to  his  adoptetl  counlrv.     His  neutral  tlomicil 

^''*  i.*ontmues. 

Tb<»  KriendKohaft.  3  Wheat.  14. 

lirltlMh  Kubjei'tK  rettidln^  In  INirtn^al.  tlinn»:li  nllowi^l  ^ront  pri\ilr;;i's.  do 
nut  n»taln  their  native  c"har:i<-t«T.  Imt  :nM|nlri'  th.it  nf  tli«*  iiniiitry 
wliere  they  reside  and  carry  on  thrir  tnidt*.     \  Ibid.* 

*^     neutral,  who  has  n»sidcd   in  an  eneniv'-^  <*ountrv,  n^^ume--  his 

'*^t*iil  riglit^  as  so<m  as  he  puts  hims4'lf  and  his  family  in  itinen*  to 

•**ii  home  to  n*si<le,  and  hn^  a  riirlit  to  lak**  with  him  nioncv  h«'  hM< 

Ml  »*•  . 

^''s|,  ns  the  means  of  support   for  hiniH'lf  and  his  faniily.     Such 
^^*l*«rtv,  it  was  further  held,  is  not  forfeited  bv  a  bivach  of  bl<H*kjHle 
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by  the  vessel  on  board  of  which  ho  has  taken  passage  if  he  personally 
is  in  no  fault. 

United  States  r.  Guillem,  11  llow.  47.  See  this  case  considered  iu  dte- 
patch  from  Mr.  Hoffman,  Apr.  14.  1879,  For.  Rel.  1879,  913;  Wharton, 
Com.  Am.  Law,  §  219. 

The  question  how  far  a  temporary  residence  of  a  neutral  merchant  in  an 
enemy's  couutrj''  imix)se8  on  such  merchant  the  enemy's  liability  to 
capture  at  sea  is  discussed  at  large  by  Mr.  Pinlsney,  as  commissioDer, 
under  the  treaty  of  1794,  Wheaton's  Life  of  Pinkn^,  245  et  seq. 

G.   Ck)BP0KATI0NS. 

§  1194. 

There  is  no  legal  difference,  as  to  .a  plea  of  alien  enemy,  between.  ^ 
corporation  and  an  individual. 

Society,  etc.,  i\  Wheeler,  2  Gall.  105. 

See,  also,  The  Danc'kebaar  Afrlcaan,  1  Rob.  107 ;    Martine  v.  Int  Life    1i^« 

Soc.  53  X.  Y.  3:^9. 
See  Nigel  Gold  Mining  Co.,  Lim.,  r.  Hoade  (1901),  17  T.  L.  R.  711,  an*   « 

comments  thereon  in  15  Harvard  Law  Review,  237. 

IX.  EXEMPTIONS  FROM  CAPTURE, 
1.  Goods  on  Neutral  Vessels. 

§  1195. 

By  international  law  up  to  tlie  present  time  the  ships  of  an  eneinj 
are  lawful  prize,  but  their  cargo(»s  may  or  may  not  be  subject  to  con- 
demnation. On  the  other  hand,  ships  of  a  neutral  are  not  in  them- 
selves good  prize,  but  nuiy  become  so  as  the  result  of  unneutrftl 
conduct^ — such  as  the  attempt  to  break  a  blockade;  and  their  cargoes 
like  those  of  enemy  shii)s,  may  or  may  not  be  subject  to  confiscation-, 
according  to  circumstances.  As  to  the  treatment  of  cargo,  the  ioi' 
lowing  rules  have  Ix'en  acted  upon  : 

1.  The  ijoods  of  an  enemv  mav  be  seized  and  confiscated  whether 
found  in  an  enemv  or  in  a  neutral  ship. 

2.  Cioods  of  an  enemy,  contraband  of  war  excepted,  are  exempt 
from  seizure  and  confiscation  when  on  board  of  a  neutral  ship.  Th'^ 
is  known  as  tb(»  rule  of  '*  free  ships,  free  goods." 

3.  Tlie  goods  partake  of  the  character  of  the  ship:  If  the  ship  '* 
neutral,  they  are  free:  if  the  shi])  belongs  to  an  enemy,  they  are  con- 
(lenmed.  Tliis  is  known  as  tlie  rule  of  "  free  ships,  free  goods;  eneinj' 
ship,  enemy  goods." 

The  last  rule  is  enforced  only  under  special  treaty  stipulation^ 
The  great  contest  has  been  waged  between  the  first  and  second  rule^ 
The  first,  that  the  fate  of  the  goods  is  determined  by  the  belligereD^ 
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ral  character  of  the  owner,  without  regard  to  whether  the  ship 
ly  or  neutral,  was  at  one  time  the  common  law  of  Europe.  It 
id  down  in  the  Consolato  del  Mare  and  was  universally  ac- 
Biit  ahout  the  middle  of  the  seventeenth  century  a  new  rule 
to  be  introduced,  and  it  was  stipulated  in  various  treaties  that 
)ds  of  an  enemy  should  he  free  when  on  board  a  neutral  ship, 
do  was  in  time  embodied  in  the  marine  ordinances  of  France. 

strenuously  advocated  by  the  Dutch.  It  was  embraced  in 
'laration  of  the  Empress  of  Russia  of  1780,  which  formed  the 
f  the  first  armwl  neutrality.  Great  Britain  generally  a<lhered 
ol<l  rule,  and  in  the  maritime  wars  of  the  eighteenth  century 
V  rule  was  little  obscTved.  Eventuallv,  however,  (treat  Britain 
o  acT<»pt  the  new  rule.  When  the  Crimean  war  broke  out  she 
France  in  proclaiming  that  enemy  property  on  board  a  neutral 
ould  1m»  respe<'ted.  Then,  at  the  close  of  the  war,  came  the 
^  Declaration  of  Paris  of  April  1(),  1856,  the  second  and  third 
f  which,  as  we  have  s<»en,  read  as  follows: 
Tlie  neutral  flag  covers  an  enemyV  goods,  with  the  exception  of 
>and  of  war. 

Neutral  goo<ls,  with  the  exception  of  contraband  of  war,  are 
ble  to  capture  under  the  enemy's  flag.'' 

I>o>ition  of  th«»  United  States  with  reference  to  these  rules  has 
t)een  misappn»hended.  The  rule  that  neutral  goods,  with  the 
ion  of  contrabnn<l  of  war,  are  not  liable  to  capture  under  the 
s  flag,  has  always  l)een  acted  mxm  by  the  Unite<l  States,  save 
»  of  s|H»eial  trt^aty  stipulations  to  the  contrary:  but,  with  the 
bat  free  ships  nuike  ivw  goods,  the  niM*  is  diffen*nt.  Mr. 
(1,  referring  to  this  rule,  as  emlnxlied  in  the  Deelaration  of 
on«*e  said:  "  We  have  always  pra<*ti(*iHl  on  the  principles  of  the 
ation.***  Similar  expres>ions  nuiy  Ih»  found  in  th<»  works  of 
ists,  but  they  an*  inaceuratr.  Although  American  statesmen 
Ivocated  the  adoption  of  ih«»  rule,  the  American  etMirts,  except 
a  tn»aty  preseribtnl  a  ditT«Te!it  rule,  had  unifonnly  confiscate<l 

pro|x»rty,  even  when  it  was  ^Mzed  under  a  neutral  flag.  And 
IS  to  U»  saiid  as  to  our  tn'ati<'s^  In  <»nlv  ten  of  them,  nuide  with 
powtTs — Algiers,  18H*i:  Mohk-co,  1787  and  18:^r.;  Prussia,  1785 
R28:  Spain,  1710:  Tripoli.  171m;  and  180:):  Tunis,  1707:  and 
Ucla.  18l>0 — had  the  rule  of  "free  ships,  frtN»  go^nls  *'  Ikh^u 
itwl  for  uncomlitionally,  eontrabaiid  always  exeepte<l.  In  six 
?s — Russia,  1854:  Two  Sicilio^.  18.m:  Peru,  185r»:  I^ilivia, 
Hayti,  18r»4:  and  tin*  Dtuniuican  Krpublir,  lsri7 — the  principle 
f^  shij^s,  fni»  g<KHls  "  \va<;  nM*oiniiz4»«l  as  ^'  |)erman«Mit  an<l  im- 

InuikNi  to  Mr.  nn.vton.  min.  t«»  rrjiiM-**.  Srpt.   10.  ISiH.  I>i|»loiiiatir  Cor- 
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mutable,"  l)ut  the  contracting  parties  engaged  to  apply  it  only  to  the 
conimerc(»   and   navigation   of  such   powers  as  should   "consent  to 
adopt  *"  it  as  "  ponnanent  and  immutable."     Of  these  treaties,  tha>(' 
with  the  Dominican  liei)ublic  and  the  Two  Sicilies  have  ceased  to  be 
in  force,  and  that  with  Peru  had  been  superseded.     In  our  treaty  with 
Spain  of  ISll)  tlie  i)rinciple  of  ''  free  ships,  free  goods  '"*  was  ackiiowl- 
(ulgiHl,  but  bnly  in  regard  to  the  pro{x»rty  of  enemies  whose  govern- 
ments  recognized    it.     Similar   stipuhitions   may   Ik?    found   in  our 
treaties  with  Italy  of  1S71  and  Peru  of  1887,  and  indeed  in  the  fir.4 
treaty  ever  conchnled  bv  the  United  States — the  treaty  of  amitv  aiiJ 
counnerce  with  France  of  February  0,  1778.     Hut  in  the  treaty  with 
France  they  were  coupled  with  yet  another  stipulation  restrictive  of 
neutral  commerce,  namely,  that  the  goods  of  the  citizens  of  the  con- 
tracting parties  should  Iw  confiscated,  if  laden  on  the  ship  of  an 
enemy,  uidess  they  were  shipped  l)efore  the  declaration  of  war,  or 
within   a  ci'rtain   time  afterwards  in  ignorance  of  the  declaratioi^. 
These   associated   stipulations  are   found   more  generally  than  any 
otlu»rs  in  our  treaties  relating  to  neutral  rights,  as  may  be  seen  by  tb® 
following  list:  Brazil,   1828;  Central   America,   1825;  Chile,  183-2 
Colombia,  lSi>4  and  l.S4(;;  Ecuador,  183i);  France,  18(X);  GuatemaTs: 
1840:  Mexico,    18:M;  the   Netherlands,   1782;  Peru,   1851;  Peru-I^* 
liyia,   1S,%;  Salvador,   1S50  and    1870;  Sweden,   1788;  Sweden  »»^ 
Xoiway,  181()  an<l  1827:  and  Venezuela,  1836.     But  at  the  outbr<^» 
of  liie  war  with  Spain  all  thes(»  treaties,  except  those  with  Coloni^' 
(lS4r)),   Salvador    (1S70),   and    Sweden   and    Norway    (1827),  I  »  = 
ceased  to  Ih'  in  force.     With  (treat  Britain  we  had  had  no  engageni.*^ 
on   the  subject   except   that  embodied   in   the  treaty  of  1704,  wli.  i 
acknowledged  the  rule  of  the  connnon  law. 

'*  T  belieye  it  can  not  be  doubted,  but  that,  by  the  general  law 
nations,  tin*  goods  of  a  fviend  found  in  the  yessel  of  an  enemy  are  f  »^ 
and  tlie  goods  of  an  enemy  found  in  the  yessel  of  a  friend  an*  la\^'  ■ 
prize.     I'pon  tiiis  ])rinciple,  I  presume,  the  British  armed  yess«»lslii* 
taken  llu*  property  of  French  citizens  found  in  our  yessi»ls,  in     ^ 
cases  above  mentioned,  and  I  confess  T  should  Ik;  at  a  loss  on  xvl"* 
principle  to  reclaim  it.     It  is  true,  that  sundry  nations,  desinm-*^ 
avoiding  the  inconveniiMices  of  having  their  ye-!s<»ls  stop|XMl  at    ^^* 
ransack(Ml,  carried  into  port,  and  detained,  under  pretence  of  haVi' 
enemy  goods  on  l)oard,  have,  in  many  instances,  intrcxluced,  by  th** 
special  treaties,  anotiier  principle  betw(H'n  them,  that  enemy  botti'^' 
hhall    make   enemy   gocxls   and    friendly   bottoms   friendly  goodj^^ — '^ 
principle  nnich  it'ss  embarrassing  to  counnerce,  and  equal  to  all  p***'*' 
ties  in  point  of  gain  an<l  loss;  but  this  is  altogether  the  effect  of  P*'^' 
ticular  treaty,  controlling,  in  special  cases,  ihe  general  jnincipk  ^''^ 
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»'  of  nations,  and  there  fore  taking  effect  between  such  nations 
i  have  SO  agreed  to  control  it." 

Ir.  Jeffi*rH«>ii.  Sw.  uf  State,  to  Mr.  (ieiiet,  July  24,   ITOa.   1   Am.  State 
Paiiern.  For.  \U*\.  UUi:  1  WaltH  State  PaiKTs,  VM. 

0  HHiiH*  effwt  mf  Mr.  JofTerMon  to  Mr.  MorriH,  iiiln  to  Framt?,  Auk.  1<». 

17!W,  I  Walt'H  State  TaiKTH.  148;  1  Am.  State  Paiiers,  For.  IWl  1«;7, 

170.     Ami  Mr.  IlamMtoii  In  "C'amUluK,"  ^^  I^1kc**h  Hamilton.  '2\K 
Mr.  Jeffen<on*M  nKMertlon  (Hupra)  of  the  principle  that  enemy's  pn>iH>rty 

!m  Uahle  to  capture  and  condemnation  In  the  vetuiel  of  a  friend  Im  not 

Ml*Holute.     IIIh  wordH  are,  *1   believe  It  can  not  l>e  doubteiL* "     (<( 

J.  Q.  AdamsV  .MemolrH,  1(12.) 
i-e  Mr.  JeflrenM)n  to  Mr.  Everett,  Fel».  24,  1823,  7  Jefferwm'H  WorkK.  271. 
pe.  fliKO.  t\  KlveK'8  MadlHon,  .'U7.  ."UR 
H  to  the  early  adiierence  of  the  United  Statra  to  the  rule  of  the  eommon 

law,  Hee  :i  rhllllmon>  (.'(rd  ed.),  315;  44  N.  Am.  Review,  24;  37  Ix>n. 

don  Quarterly  Hevlew.  2S(^  cited  In  2  Gallatln*8  Works,  4<X). 
or  a  Hurve^'  of  the  <leveIopment  of  the  rule  of  free  Hhlfw.  fn^e  goods, 

M^e  Hall  Int.  I^iw,  .""^h  al  iW4-iJSH}. 

maxim  *'  frei»  ships  make  free  goods ''  is  not  an  accepted  prin- 

f  the  hiw  of  nations,  hut  was  introduciHl  as  an  exception  thereto 

"iM  s*»ction  of  the  first   French- American  commercial  tn*atv. 

stipulation  was  intended  to  ojxTate  (indiHul  it  was  its  sole  t)h- 

id  otherwise  could  have  no  oi>eration  at  all)  when  one  of  the 

should  Im*  at  war  with  a  nati<m  or  nations  with  whom  the  other 

U»  at  |H»a<i»."     The  maxim,  however,  was  sc»t.  asi<le  hy  Fnuuv 

her  war  with  Kngland  in  170()-J>7. 

Ir.  I'ickerlng.  Hah:  of  State,  to  .Mr.  J.  ^^  Adanm.  July  17,  1797,  2  Am.  State 
rajierH.  For.  Kel.  .V»I». 

is  iM)ssihle  that,  in  the  iH'nding  negotiations  for  {xmce  |JuI\% 
<»tw(»en  (m»at  Britain  and  France |  thi>.  principle  of  fnt  s/tJps 
/  //*"  [foodi*  nuiy  1h»  adopted  hv  all  the  great  maritim<»  powers; 
i*h  cast»,  the  Tniled  State>  will  Im*  among  the  first  of  the  other 
.  to  a<Mvde  to  it,  and  to  oh^'rve  it  as  a  universal  rule." 

Ir.  Pickering.  Sih-.  of  State,  to  .Mr.  J.  g.  .\danis.  ,?uly  17.  I71>7.  2  Am.  State 
Taiiers.  For.  Uel.  2."m». 

e  princi  -ie  of  uiaking  fn»e  >hips  prt»tect  enemy's  j»ro|M»rty  has 
'  Ijeen  cheri>luHl  i?y  the  maritime  pow«'r>  wIh)  have  not  had  large 
,  though  stipulatioh<  to  that  etrect  have  Ikm-u  in  all  wars  more  or 
olattnl.     In  the  j)reM»nt   war.  iiul«'ed.  they  have  Uhmi  Icsn  re- 

1  than  usual.  U^'auM*  (rrent  Hritain  ha^  held  more  uncontrolltMl 
uniand  of  the  M»a.  and  li:i<  Un-n  le>>i  ili^|M»«HMl  than  <»ver  to  ^i>n- 
le  principle:  and  lM«<-au^«»  Fnin<-e  has  diM-laimed  moM  <»f  the  re- 
and  otabli^hed  idea>  ui>uii  the  law>  of  nations,  ami  i.\)nbidered 


488  MARITIME   WAR.  [§1195/ 

herself  as  lil)oratod  from  all  the  obligations  towards  other  states  which 
interfered  with  her  present  objects,  or  the  interests  of  the  moment." 

Mr.  J.  Q.  AdauiH,  iniu.  at  Berlin,  to  the  Se<!.  of  State,  Oct.  31,  1797.  2  Am. 
State  Tapers,  For.  Rel.  251. 

"  This  day  Mr.  Van  Polanen,  minister  resident  from  the  Unitec^ 
Netherlands,  called  at  my  office  and  verbally  informed  me  that  he  wa^ 
instructed  by  his  Government  to  state  to  the  Government  of  th — 
United  States  of  America  the  dissatisfaction  with  the  treaty  of  amit^ 
commerce  and  navigation  betwen  the  said  United  Staters  and  Gre=-^ 
Britain,  in  respect  to  the  stipulations  relating  to  enemies  goods  J 
neutral  ships,  and  to  articles  contraband  of  war  because  the  fom^cr 
were  admitted  to  be  subject  to  capture,  and  the  list  of  the  latter  iij. 
creased  by  the  addition  of  ship  timber  and  naval  stores  and  articles 
for  the  equipment  of  ships. 

"  Pearly  in  the  past  winter,  or  about  the  close  of  the  last  autumn,  Mr. 
Van  Polanen  formally  made  a  similar  verbal  representation.  In  both 
cases  I  immediately  communicated  the  same  to  the  President  of  the 
United  States." 

Mr.  Pickering  Sec.  of  State,  uiemorandum,  May  15,  1797,  10  MS.  I>oid. 

Ij^X.  41. 
This  referred  to  the  Jay  treaty.     As  to  the  dissatisfaction  of  France,  ^ 

supra,  §  821. 

"  It  is  a  general  rule,  that  war  gives  to  a  belligerent  power  a  right 
to  seize  and  confiscate  the  goods  of  his  enemy.  However  humanity 
may  deplore  the  aj)plicaiion  of  this  principle,  there  is,  perhaps,  no  one 
to  which  nuin  has  more  universally  assented,  or  to  which  jurists  have 
more  uniformly  agreed.  Its  theory  and  its  practice  have  unhappily 
IxHMi  maintained  in  all  ages.  This  right,  then,  may  l>e  exercised  on 
the  goQiJs  of  an  enemy  wherever  found,  unless  opposed  by  some -supe- 
rior right.  It  yields  by  common  consent  to  the  superior  right  of  a 
neutral  nation  to  protect,  by  virtue  of  its  sovereignty,  the  goods  oi 
either  of  the  Ix^lligerent  jK)wers,  found  within  its  jurisdiction.  But 
can  this  right  of  ])rotecti(m,  admitted  to  be  possessed  by  every  Gov- 
ernment within  its  mere  limits,  in  virtue  of  it.s  absolute  sovereignty.!^ 
communicated  to  a  vessel  navigating  the  high  seas? 

"It  is  sup])osed  that  it  can  not  b(»  so  communicated;  because  the 
ocean  being  coniuion  to  all  nations,  no  absolute  sovereignty  can  1^ 
acquired  in  it.  The  rights  of  all  are  equal,  and  musl  necessarily 
check,  limit,  and  restrain  each  other.  The  superior  right,  therefor^* 
of  absolute  sovereignty,  to  protect  all  property  within  its  own  terri- 
tory, ceases  to  be  superior  when  the  property  is  no  longer  within  its 
own  territory,  and  may  be  encountered  by  the  opposing  acknowledge" 
right  of  a  belligerent  power  to  seize  and  confiscate  the  goods  of  bis 
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If  the  Wlip^erent  jHTmits  the  neutral  to  attempt,  without 
to  hiniKelf,  thus  to  starve  and  aid  his  eneniv,  yet  he  does  not 
lihh  the  right  of  defeating  that  attempt  whenever  it  shall  be  in 
^•er  to  defeat  it.  Thus  it  is  admitted  that  an  armed  vessel  mav 
id  search  at  sea  a  neutral  Iwttom,  and  may  take  out  goods  which 
itmband  of  war,  without  giving  any  cause  of  offence,  or  being 
wl  in  any  degree  to  infringe  neutral  rights;  but  this  practice 
lot  be  pennitteil  within  the  rivers,  harbors,  or  other  places  of  a 
L  where  its  sovereignty  was  complete.  It  follows,  then,  that 
1  right  of  affording  protection  to  all  proi>erty  whatever,  within 
I  territory,  which  is  inherent  in  every  government,  is  not  trans- 
to  a  vessel  navigating  the  high  S4»as.  The  right  of  a  Ijelligerent 
le  gocxls  of  his  enemy  within  his  reach,  is  as  (*omplete  as  his 
•ver  ("ontralmnd  of  war;  and  it  S4»ems  a  |X)siti(m  not  easily  to  be 
I.  that  a  situation  that  will  not  protect  the  one,  will  not  protect 
»er.     A  neutral  Inittom,  then,  d<H»s  not,  of  right,  in  cases  where 

ipact  exists,  protect  from  his  enemy  the  gooils  of  a  belligerent 

*5 

ote  of  Mewini.  PInckney,  MnrHliaU,  and  Cierry  to  the  French  niininter  of 
forelini  nffftIrK,  M.  «le  TaU«*yrancl.  Jan.  17.  171H  2  Am.  State  PaiK?rM, 
For.  Hel.  ITL  Quoted,  with  ai>proval.  l»y  Sir  W.  Vonion  Ilarcourt, 
hi  IIlHtorlcuM  on  Int.  Law.  208. 

equestion,  whether  neutral  ships  shall  protect  enemy's  pro|)erty, 
ed  ini|>ortant.  It  is  of  so  nuich  importance,  that  if  the  princi- 
free  xhipM^  free  (jooth  weiv  once  really  established  and  honestly 
I'd,  it  would  put  an  end  forever  to  all  maritime  war,  and  n»nder 
itarv  navies  useless.  However  <lesiral)le  this  mav  Im»  to  hinnan- 
m*  much  soever  philosophy  may  approve  it  and  Christianity 
it,  I  am  clearly  convinced  it  will  never  take  placv.  The  domi- 
K)wer  on  the  (K't^an  will  forever  trample  on  it.  The  French 
despise  it  more  than  any  nation  in  the  world,  if  they  had  the 
me  superiority  of  power,  and  tht*  Russians  next  to  them.'' 

^reiildent  AdaniH  to  Mr.  MarnliaU.  Stn*.  of  State,  Oct  3,  18U0,  0  John 
Adamii'B  Works,  8(1 

hen  Europe*  assumed  the  general  form  in  which  it  is  occupied 
'  nations  now  c*om|>osiiig  it,  and  turned  its  attention  to  mari- 
Jnuwerce,  we  found  among  its  earliest  pnictic«»s,  that  of  taking 
ods  of  an  enemy  from  the  ship  of  a  friend:  and  that  into  this 
»  everj'  maritime  state  we!it  sooner  or  later,  as  it  apiK»an*d  on 
ttre  of  the  ocean.  If,  therefore,  we  art*  to  c<msider  the  practice 
ioDS  as  the  sole  and  sufficient  evidence  of  the  law  of  nature 
naticMia,  we  should  un()uestionably  place  this  principle  among 
)f  the  natural  laws.     Hut  its  inconveniences,  as  they  affected 

H-  Doc  Ml— vol  7 JD 
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neutral  nations  poaceablj^  pursuing  their  commerce,  and  its  tendency 
to  embroil  them  with  the  powers  happening  to  be  at  war,  and  thus  to 
extend  the  flames  of  war,  induced  nations  to  introduce  by  special 
compacts,  from  time  to  time,  a  more  convenient  rule,  'that  free  ships 
should  make  free  goods;'  and  this  latter  principle  has  by  every 
maritime  nation  of  Europe  been  established,  to  a  greater  or  less 
degree,  in  its  treaties  with  other  nations ;  insomuch,  that  all  of  them 
hav^e,  more  or  less  frequently,  assented  to  it,  as  a  rule  of  action  in 
particular  cases.  Indeed,  it  is  now  urged,  and  I  think  with  great 
appearance  of  reason,  that  this  is  the  genuine  principle  dictated  by 
national  morality;  and  that  the  first  practice  arose  from  accident, 
and  the  particular  convenience  of  the  states  which  first  figured  on 
the  water,  rather  than  from  well-digested  reflections  on  the  relations 
of  friend  and  enemy,  on  the  rights  of  territorial  jurisdiction,  and 
on  the  dictates  of  moral  law  applied  to  these.  Thus  it  has  never 
been  supj)osed  lawful,  in  the  territory  of  a  friend  to  seize  the  goods 
of  an  enemy.  On  an  element  which  nature  has  not  subjected  to  the 
jurisdiction  of  any  particular  nation,  but  has  made  common  to  all 
for  the  purposes  to  which  it  is  fitted,  it  would  seem  that  the  particu- 
lar portion  of  it  w^hich  happens  to  be  occupied  by  the  vessel  of  any 
nation,  in  the  course  of  its  voyage,  is  for  the  moment,  the  exclusive 
property  of  that  nation,  and,  w^ith  the  vessel,  is  exempt  from  intru- 
sion by  any  other,  and  from  its  jurisdiction,  as  much  as  if  it  Teere 
lying  in  the  harbor  of  its  sovereign.  In  no  country,  we  believe,  is 
the  rule  otherwise,  as  to  the  subjects  of  property  common  to  all.*^ 

Presidtnt  Jefferson  to  Mr.  Livingston.  Sept  9,  1801,  4  Jefferson's  Works, 

408. 

"  The  United  States  can  not,  with  the  same  consistency  as  some 
other  nations,  maintain  the  princij)le  [of  free  ships,  free  gomls]  as 
already  a  part  of  the  law  of  nations,  having  on  one  ()c<*asion  admitted 
and  on  another  stipulated  the  contrary.  They  have,  however,  invari- 
ably maintained  the  utility  of  the  principle,  and  whilst,  as  a  pacific 
and  commercial  nation,  they  have  as  great  an  interest  in  the  due 
establishment  of  it  as  any  nation  whatever,  they  may  with  i)erfect 
consistency  j)r()ni<)te  such  an  extension  of  neutral  rights.  The  north- 
ern powers,  Kussia  among  the  rest,  having  fluctuated  in  their  con- 
duct, nuiy  alAo  be  under  some  restraints  on  the  subject.  Still  they 
mav  be  rea<lv  to  renew  their  concurrence  in  v-oluntarv  and  conven- 
tional  arrangements  for  giving  validity  to  the  principle,  and  draw- 
ing (ireat  Britain  into  them.'' 

Mr.  Madison,  So<\  of  State,  to  Mr.  Armstrong,  min.  to  Fran<»e.  Marcli  14. 

1S(K5,  MS.  Inst.  Tnitod  Statt»s,  Ministers,  VI.  ^22. 
See,  also,  l*rosident  ^^ladisou  to  Mr.  Ingersoll,  July  28,  1814,  2  Madison's 

Writings,  585. 
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It  is  also  desirable  to  stipulate  with  the  Britisli  Government  that 
'  ships  shall  make  fret*  ^oods,  though  it  is  proper  to  remark  that 
ini{Mirtana<!  of  this  rule  is  much  diminished  to  the  United  States 
heir  ^)wth  as  a  maritime  power,  and  the  capacity  and  practice  of 
r  merchants  to  lK»«)me  the  owners  of  the  merchandise  carried  in 
vessels.  It  is  nevertheless  still  imiMU'tant  to  them,  in  conumm 
li  all  neutral  nations,  as  it  would  prevent  vexatious  seizun*s  by 
igeriMit  cruisers,  and  unjust  condenmations  by  their  tribunals 
II  which  the  United  States  have  sustained  such  heavv  losses/' 

Mr.  Motirui%  Se<-.  of  Stute.  to  Mr.  Adanit),  May  21,  181G,  MS.  Inst.  U. 
States  MlnlBterH.  VIII.  01. 

he  rule  that  enemy  gomls  foun<I  in  a  neutral  vess<»I  are  prize  of 
',  and  that  neutral  ^mhIs  found  in  an  enemy  vesst^l  are  to  lx»  re- 
viU  is  not  indivisible  in  the  sense*  that  the  alteration  of  one  part 
•li(»s  the  alteration  of  the  other.  Hence,  lli(»  stipulation  in  Article 
if  the  tn^aty  with  Spain  of  1705,  that  fnv  ships  shall  make  free 
els,  is  to  l)e  n»pirded  only  as  a  concession  made  by  the  l>ellip»rent 
he  neutral  for  the  puriM)S4»  of  enlar^in^  the  spheix*  of  neutral 
merce  an<l  of  giving  to  the  neutral  fla^  a  capacity  not  pven  to  it 
he  law  of  naticms.  So,  on  the  other  hand,  a  stipulation  subject- 
neutral  projH»rty  in  an  enemy  lK)ttom  to  condemuation  is  to  l)e 
irdeil  as  a  cx)nct»ssion  made  by  the  neutral  to  the  lK»IIip'rent,  and 
an>win^  the  sphere  of  neutral  commeriv.  The  >tipulatio!i  then^- 
that  fnH»  ships  shall  make  frt»e  ^mmIs  d(K»s  not  imply  that  enemy 
•55  shall  make  enemy  g<K>ds,  nor  vice  versa. 

MarxliaU.  C*li.  J.,  (leUverluK  the  opinion  of  the  court  in  The  Nereide  (1815), 
1»  ('ranch.  ;WS.  412.  422. 

It  wuM  «\>nten(l(Hl  hy  tlie  captor  in  tliis  case  that  tlio  stipulation  in  ques- 
tion sIkmiIcI  in  tlie  pr«'S4*nt  instance  Ih»  c<instnnHl  to  imply  that  an 
enemy  fthip  should  malci*  enemy  pmnIs,  lMH*aus4>  «vrtain  onlinan(*eH  of 
8|Miin  would  Huhje<*t  American  profNTty.  un<I«T  similar  eir<nunstan<*eM, 
to  <vuflm*ation.  The  ordinance's  in  question  \v«*n*  n«>t  pro<luee<l ;  nor 
was  it  shown  that,  «»v«»n  if  tlicy  Iiad  a  |K>rmancnt  existence,  they 
were  appli<*ahle  to  the  rnlt*-*!  StJitcs.  Hut.  siiid  Marshall,  rii.  .?..  the 
court  was  -dei'idtHUy  of  opinion  that  nNlpnH-atinjr  to  the  snhj«»cts  of 
a  nation,  or  retaliating;  on  th<'m.  its  unjust  pnH-<><H|im:s  towards  our 
citlzenK.  is  a  iiolitical  not  a  Ic^al  measunv  It  is  for  the  <i>ii^idcni- 
tion  of  the  frovenunent  not  of  its  c<»urts.  The  d«'irni'  an«l  the  Ivind  of 
retaliation  de|)end  entin^ly  on  ci»iisidcratic»iLs  ft»rci;:u  to  this  tri- 
banal.  It  may  \h*  the  iH)licy  of  the  nation  t<>  aven):e  its  wron);*^  in  a 
niHuner  having;  no  attinity  to  the  injury  sustaiia^l.  nr  it  may  1m*  its 
polh-y  to  rw'ede  from  its  full  rights  and  not  to  avenge  them  at  all. 
It  \n  not  for  ItH  courts  to  interfere  with  the  pnH'<MMl1nsrs  of  the  nation 
and  to  thwart  its  views.  It  is  not  for  us  to  dei»art  from  the  tMNiten 
track  |>r«scrit>ed  for  U8.  and  to  tread  the  devious  and  intricate  |uith  of 
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Tlie  capture  of  a  neutral  ship  having  enemy's  property  on  board 
is  a  strictly  justifiable  exercise  of  the  rights  of  war.  It  is  no  wrong 
done  to  the  neutral,  even  though  the  voyage  be  thereby  defeated.  The 
captors  are  not  therefore  answerable  in  po^nam  to  the  neutral  for  the 
losses  which  he  may  sustain  by  a  lawful  exercise  of  belligerent  rights. 
It  is  the  misfortune  of  the  neutral  and  not  the  fault  of  the  belligerent 

By  the  capture  the  captors  are  substituted  in  lieu  of  the  original 
owners,  and  they  take  the  property  cum  onere.  They  are,  therefore, 
responsible  for  the  freight  which  then  attached  uponthe  property,  of 
which  the  sentence  of  condemnation  ascertains  them  to  be  the  rightful 
owners,  succeeding  to  the  former  proprietors.  So  far  the  rule  seems 
perfectly  equitable,  but  to  press  it  further  and  charge  them  with  the 
freight  of  goods  which  they  have  never  received,  or  with  the  burden 
of  a  charter  party  into  which  they  have  never  entered,  would  be  un- 
reasonable in  itself  and  inconsistent  with  the  admitted  principles  of 
prize  law.  It  might,  in  case  of  a  justifiable  capture  by  the  condemna- 
tion of  a  single  bale  of  goods,  lead  the  captors  to  their  ruin  with  the 
stipulated  freight  of  a  whole  cargo. 

The  Aiitonia  Johanna,  1  Wheat.  159. 

Does  the  rule  "  free  ships,  free  goods "  protect  a  citizen  of  the 
captor's  country  who  has  been  trading  with  the  enemy  in  respect  ot 
the  goods  in  controversy?     Story,  J.,  delivering  the  opinion  of  tl»^ 
court,  said  that  as  the  ship  was  Spanish,  it  was  unnecessary,  in  vie 
of  the  treaty  with  Spain  of  1705,  which  j)rovided  that  free  shif 
should  make  free  goods,  to  inquire  into  the  j)roprietary  interest 
the  cargo,  ''unless  so  far  as  to  ascertain  that  it  does  not  Ix^long  •^ 
citizens  of  the  United  States;  for  the  treatv  would  certainh'  n^^ 
protect  the  property  of  ^Vmerican  citizens  trading  with  the  enen 
in  Spanish  ships."    There  was  nothing  in  the  case,  however,  to  sh 
that  the  j)roperty  was  iVmerican,  and  it  was  restored,  it  being  app 
ently  either  British  or  Spanish  in  ownersliip. 

The  Pizarro  (Mar.  5,  1817).  2  Wheat.  227,  246. 


"It  is  obvious  that  the  privilege  of  the  neutral  flag  of  protecti 
enemy's  property,  whether  conferred  by  treaty  or  by  the  ordinances     ^ 
belligerent  powers,  can  not  extend  to  a  fraudulent  use  of  the  flag       ^' 
cover  enemy's  property  in  the  ship  as  well  as  the  cargo.     The  M^  ^ 
erva,  1  Marriott's  Adni.  Dec.  2H5.     The  Cittade  de  Lisboa,  0  R*^'*' 
358.     The  Eendranght,  id.,  note  {</).     During  the  war  of  the  Anie^^* 
can   Kev^olution    the    United    States,   recognising   the   principles    ^ 
the  armed   neutrality,  exempted   by  an  ordinanc*e  of  Congress  i*^' 
neutral  vessels  from  ca])ture,  excej)!  such  as  were  employed  in  carrT' 
inir  contraband  mxxls,  or  soldiers,  to  tlie  enemv;  it  was  held  that  tn'*' 
exemption  did  not  extend  to  a  vessel  which  had  been  guilty  of  gto^V 
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iitral  roiuluct,  in  taking  a  decided  part  with  the  enemy,  by  com- 
ig  witli  his  subjects  to  wrest  out  of  the  liands  of  the  United 
?s  and  of  France  the  advantages  they  had  acquired  over  Great 
lin,  by  the  rights  of  war  in  the  conquest  of  Dominica.  By  the 
ulation  of  that  island,  all  connnercial  intercourse  with  Great 
liii  was  interdicted.  In  the  case  in  ques-tion,  the  vessel  was  pur- 
hI  by  neutrals  in  I^ondon,  who  supplied  her  with  false  and  col- 
l>Ie  papers,  and  assumed  cm  themselves  the  ownership  of  the 
>,  for  a  voyage  from  Ijondon  to  Dominica.  The  continental 
L  of  api>ea]s,  in  pronouncing  the  vessel  and  cargo  liable  to  con- 
lation,  observed,  '  Had  she  Iwen  employed  in  a  fair  commerce, 
as  was  consistent  with  the  rights  of  neutrality,  her  cargo,  though 
)roperty  of  an  enemy,  could  not  be  prize;  l)ecause  Congress  had 

by  their  ordinance,  that  the  rights  of  neutrality  should  extend 
action  to  such  effects  and  goods  of  an  enemy.  But,  if  the  neu- 
ty  were  violated.  Congress  have  not  said,  that  such  a  violated 
^dity  shall  give  such  protect  ion:  nor  could  they  have  said  so, 
out  confoiniding  all  the  distinctions  In^tween  right  and  wrong.* 
Estem,  2  I>all.  3<).  The  only  treaties  now  subsisting  lx»tween 
'nited  States  and  foreign  |)owers,  containing  the  stipulation  that 
ships  shall  make  fret*  g<HMls,  an»  the  above  treaty  with  Spain,  that 
r82  with  the  Xetherlantls,  (which,  it  is  presumed,  still  sulwists, 
ithstanding  the  changi\s  in  the  |K)litical  situation  of  that 
try,)  and  the  tn»aties  with  the  Barl)ary  States.  The  cimven- 
<  betwiH»n  the  latter  and  (Miristian  powers  always  c<mtain  the 
ilation.that  tin*  flag  and  pass  shall  protect  the  cargo  sailing  un<ler 
In  the  memorable  case*  of  The  Xeivide,  J)  Cranch,  iJHS,  it  was  <i>n- 
wl  by  the  c^ounst'I  for  the  captors,  that  this  stipulation  in  the 
lish  trt*aty,  taken  in  connexion  with  the  law  of  Spain,  ne<'essarily 
i«l  the  converse  pn)iK)sition,  that  aicmt/s  xhipn  makvn  viwmy^H 
'^,  which  is  not  expn»ss<Ml  in  the  triMity.  But  this  argument  was 
nilwi  bv  the  court,  who  held  that  the  trt^atv  did  not  contain, 
r  exprcivsly  or  by  implication,  a  stipulation  that  enemy's  ships 

make  enemy's  gomis.  Id.  418.  See  Ward  on  the  Relative 
IU»  and  Duties  of  lielligiTent  and  Xe    ml  Powers,  145." 

The  Pizarro  (1817).  2  Wheat.  227.  247.  note  l>y  Wli«»at<.n. 

^  the  question  whether  the  principle  of  *  free  l>ottoms  making 
goods,  and  enemy  bottoms  eiiemy  gCKnls,'  is  now  to  Ik»  (Mmsidere^l 
!tablishe<l  in  the  law  of  nations,  I  will  state  to  vou  a  fact  within 
>wn  knowleclge,  which  may  lessen  the  weight  of  our  authority  as 
Dg  acted  in  the  war  of  Francv  and  Kngland  on  the  ancient  prin- 
^  *  thai  the  goods  of  an  enemy  in  the  lH)ttom  of  a  friend  are  lawful 
%  while  those  of  a  friend  in  an  enemy  lM)ttom  an»  not  so.'  Kng- 
becuue  a  puty  in  the  general  war  against  France  on  the  1st  of 
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February,  171)8.     We  took  iniinediately  the  stand  of  neutrality.    We 
were  aware  that  our  great  intercourse  with  these  two  maritime  nation? 
TTouhl  subject  us  to  harassment  by  multiplied  questions  on  the  duties 
of  neutrality,  and  that  an  important  and  early  one  would  be  which  of 
the  two  principles  above  stated  should  be  the  law  of  action  with  us. 
We  wished  to  act  on  the  new  one  of  '  free  bottoms,  free  goods;'  and 
we  had  est^iblished  it  in  our  treaties  with  other  nations,  but  not  with 
England.     We  determined  therefore  to  avoid,  if  possible,  commit- 
ting ourselves  on  this  question  until  we  could  negotiate  with  England 
her  acquie^scrence  in  the  new  principle.     Although  the  cases  occurring 
w-ere  numerous,  and  the  ministers,  (lenet  and  Hammond,  eagerly  on 
the  w'atch,  we  were  able  to  avoid  any  declaration  until  the  massacre 
of  St.  Domingo.     The  whites,  on  that  occasion,  took  refuge  on  board 
our  ships,  then  in  their  harbor,  w  ith  all  the  property  they  could  find 
room  for;  and  on  their  passage  to  the  United  States,  many  of  them 
were  taken  by  British  cruisers,  and  their  cargoes  seized  as  lawful  prio. 
The  inflammable  temj^er  of  Genet  kindled  at  once,  and  he  wrote,  with 
his  usual  passion,  a  letter  reclaiming  an  observance  of  the  principle  of 
'  free  bottoms,  free  goods,'  as  if  already  an  acknowledged  law  of 
neutrality.     I  pressed  him  in  conversation  not  to  urge  this  point;  that 
although  it  had  been  acted  on  by  convention,  by  the  armed  neutralitTt 
it  w^as  not  yet  become  a  principle  of  universal  admission;  that  w« 
wished  indeed  to  strengthen  it  by  our  adoption,  and  were  negotiating 
an  acquiescence  on  the  part  of  (ireat  Britain;  but  if  forced  to  decii^ 
prematurely,  we  must  justify  ourselves  by  a  declaration  of  the  ancieri. ' 
principle,  and  that  no  general  consent  of  nations  had  as  yet  change*^ 
it.     He  was  immovable,  and  on  the  25th  of  July  wrote  a  letter,  ^^^ 
insulting,  tlvat  nothing  but  a  determined  system  of  justiw  and  mo^"" 
eration  would  have  prevented  his  being  shipped  home  in  the  fir'=" 
vessel.     I  had  the  dnv  before  answered  his  of  the  {)th,  in  which  I  h 
been  obliged   in   our  own   justification,  to  declare  that   the  ancie 
w^as  the  established  principle,  still  existing  and  authoritative.    0 
denial,  therefore,  of  the  new  principle,  and  action  on  the  old  one.  we- "^ 
forced   upon   us  by   the   nrecipitation   and   intemperance  of  Gea^^ 
against  our  wishes,  and  against  our  aim;  and  our  involuntary  pr^*^ 
tice,  therefore,  is  of  less  authority  against  the  new  rule." 

Mr.  JolTcn-soii  to  Mr.  Kvorctt,  Fob.  24.  182:$,  7  Jefferson's  Works,  270,271- 

While  '•  by  the  general  usage  of  nations,  independent  of  treaty  stij^ 
ulations.  the  ])roperty  of  an  enemy  is  liable  to  capture  in  the  vessel^^ 
a  fri(Mi(l.''  it  is  "^*  not  ]X)ssil)le  to  justify  this  nile  upon  any  sound  pri^' 
ciple  of  the  law  of  nations,  for  by  that  law  the  belligerent  party  b^"* 
no  right  to  ])ursue  or  attack  his  enemy  w^ithout  the  jurisdiction  ^^ 
either  of  them.     The  high  seas  are  a  general  jurisdiction  common  ^^ 
all,  qualified  by  a  special  jurisdiction  of  each  nation  over  its  o^ 
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L»ssi»Is.  .  .  .  This  is  universally  admitted  in  time  of  peace.  War 
iv4»s  the  belligerent  a  right  to  pui>:ne  his  enemy  within  the  jnrisdic- 
on  n>ninion  to  both,  but  not  into  the  s[>ecial  jurisdiction  of  the 
ututral  power/* 

Mr.  AdainK.  Sec.  of  State,  to  Mr.  AnderHoii.  mln.  to  Coloiiihin,  May  27, 
1«^  MS.  IiiMt.  riiite<l  StuteM  MiiiiHterM.  IX.  274. 

^  This  search  for  and  seizurt?  of  the  projKTty  of  an  enemy  in  the  ves- 
'l  of  a  friend  is  a  relic  of  the  barl)ar()us  warfare  of  barbarous  ages, 
le  cruel,  and,  for  the  most  part,  now  explcMled  system  of  priratc  war. 
s  it  concerns  the  enemy  hims(>lf,  it  is  inconsistent  with  the  mitigated 
sage  of  modern  wars,  which  resix'cts  the  private  profMuiy  of  indi- 
idual.s  on  the  land.  As  relates  to  the  neutral,  it  is  a  violation  of 
is  natural  right  to  pursue,  unmolested,  his  {K»ac*»ful  connnercial  inter- 
ourse  with  his  friend.  Inviilious  as  is  its  character  in  l>oth  these 
«i»pectis  it  has  other  essential  characteristic's  Hpially  obnoxious.  It  is 
m  uncontrolled  exercise  of  authoritv  bv  a  man  in  arms  over  a  nuui 
without  defeJise;  by  an  officer  of  one  nation  over  the  citizen  of 
mother:  by  a  man  intent  upon  the  annoyance  of  his  enemy;  ivspcm- 
rfble  for  the  act  of  si^arch  to  no  tribunal,  an<l  always  prompted  to 
itlance  the  disappointment  of  a  fruitless  s<»an'h  by  the  abusive  exer- 

• 

**  of  his  i>ower,  and  to  punish  the  neutral  for  the  very  clearness  of 
*»  neutrality.  It  has,  in  short,  all  the  feature-?  of  inibridle<l  iwwer 
''nulateil  by  hostile  and  unso<»ial  passions." 

Mr.  Adatim.  Sec.  of  Stat«».  t<»  Mr.  Capiiliij:.  Juno  24,  182.1.  MS.  SoU^  to 
For.  r.ei?B.  III.  141. 

J^n  1824,  upon  disputes  on  kin<Ired  subjects  arising  <luring  the 
'*It«  of  the  Spanish  colonies,  Mr.  Ingersoll  wrote  to  Mr.  Adams, 
^  >N^eretary  of  State,  pr<»posing  that  '  wc  should  pnM'laim  and 
^>rxx*  a  new  and  liU^ral  AnuTi<'an  law  of  nations,  ami  parti<*ularly 
^  ■  ix*e  ships  should  make  fnn*  gtHwls.'  Mr.  Adams,  whos<»  opinions 
•■^iitly  inclined  the  same  way,  read  this  letter  at  a  uu»<»ting  of  the 
">nc»t,  but  it  was  determined  not  to  re>ort  to  fonT  at  that  time,  an«l 
'  point  in  dispute  was  appan»ntly  stalled  in  S4»me  more  quiet  way.'' 

Life  of  CharloB  Jarctl  IiijjersoU.  t».v  Wm.  M.  .M««l>rs.  :v2t\:    rites  I  Mary  of 
J.  g.  Adania,  VI.  384. 

*^y  Article  2  of  a  decree  issued  by  the  Republic  of  Peru,  April  17, 

^o-*>*  it  was  declare<l  that  "all  vess<»ls  whi<h  may  U*  found   with 

bp^Hish  pro|>erty  of  any  kind  shall  Ih»  declaivtl  lawful  prize  by  the 

€**Petent  tribunaW  while  by  article  .*^  it   was  providtnl  that  the 

^^'^^^tNhip  of  the  pn)perty  should  Im»  inferriMl  and  determin<Ml  t<»  Ih» 

Sptnish  from  the  fact  of  its  Spanish  origin,  no  matter  how  man\ 

inlferiDediate  sales  or  transfers  should  have  taken  phuv.     C'onsi«lonM| 
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as  a  mere  municipal  re^ilation  to  be  enforced  only  within  the  jiuris- 
dictional  limits  of  Peru,  the  decree  was  regarded  as  one  of  great  rigor, 
and  the  hope  was  expressed  that  the  Peruvian  Government  would 
annul  it.  But,  if  the  decree  was  intended  to  be  enforced  beyond 
Peruvian  jurisdiction,  notice  was  to  be  given  to  the  Peruvian  Govern- 
ment that  its  execution  on  vassels  of  the  United  States  would  be 
resisted ;  and  in  the  performance  of  this  duty  the  American  naval 
commanders  were  to  consider  themselves  authorized  "  not  only  to 
defend  any  American  vessel  whose  capture  in  virtue  of  that  decree 
shall  be  attempted  in  his  presence,  or  within  the  reach  of  his  power, 
beyond  the  Peruvian  jurisdiction,"  but  also  to  "  recapture  any  vessel 
of  the  United  States  seized  under  that  decree  at  any  time  before  it 
is  actually  carried  within  that  jurisdiction." 

•    Mr.  Clay,  Sec-,  of  State,  to  Mr.  Southard,  Sei\  of  Navy,  Dec.  24,  1825,  21 
MS.  Doni.  Ix»t.  220. 
See.  In  a  connate  wnse,  Mr.  Brent,  Act.  Sei*.  of  State,  to  CheValier  Tacon, 
Si)anl8h  mln.,  Aug.  2,  1828,  MS.  Notes  to  For.  Leg.  IV.  4a 

Wlien  Mr.  Buchanan  went  as  minister  to  Russia,  he  was  instnictcd 
to  offer  to  that  (lovernment  a  project  of  a  treaty  in  which  the  rule 
of  free  ships  frei>  goods  was  coupled  with  the  stipulation  that  neutral 
property  found  in  enemy's  ships  should  be  good  prize.  In  a  private 
letter  to  the  President  Mr.  Buchanan  raised  a  question  with  regard 
to  this  stipulation,  with  the  result  that  the  President  directed  Mr. 
Livingston  to  make  a  report  on  the  subject  for  the  consideration  of 
the  C'al)inet.  Such  a  report  w!ls  made,  and,  after  the  opinions  of  the 
lieads  of  departments  were  taken,  the  President  directed  that  Mr. 
Buchanan's  iiistructicms  should  Ix*  amended,  '"  it  I)eing  his  determina- 
tion to  recur  to  the  princij)les  which  governed  our  first  treaties  in  this 
respect,  so  far  as  to  stipulate  that  free  ships  shall  make  free  good-N 
as  b(»tween  the  ])arties,  witliout  anv  condition,  but  not  to  carrv  out  the 
j)rinciph»  that  tlie  Hag  shall  give  its  character  to  the  cargo.''  In  case 
Russia  should  desire  to  stipulate  that  neutral  pro|x»rty  should  be 
good  j)rize,  if  shipped  in  an  enemy's  vessel  after  knowledge  of  the 
war,  the  ground  was  to  be  taken  that  this  would  constitute  ^*  a  decideil 
alteration  of  th<'  existing  law  of  nations,"  and  that  it  was  "a  false 
theory,  founded  on  a  misconstruction  of  the  principal  ruW  The 
rul<»  that  free  ships  shall  nuike  free  g(M)ds  rests  not  upon  **  any  fanci- 
ful idea  that  the  cargo  is  sui)pose(l  to  be  neutral  because  it  is  covered 
by  a  neutral  flag,"  i>ut  was  adopted  *'  for  the  pur|X)se  of  protecting 
i\\\}  merchant  ships  of  the  parties  from  vexatious  visits,  seizures,  and 
sirrests."  The  rule  would  be  more  correctly  expre«ssed  by  saying 
that  "  the  neutral  flag  shall  protect  hostile  projwrty." 

Mr.  Livinjrston.  So<'.  of  Stato.  to  Mr.  Rm-hanan,  mln.  to  Russia,  Na  4. 
Nov.  22.  1H.S2.  MS.  Inst.  IT.  States  Mlns.  XIII.  .327. 
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**  It  will  rarely  happen  that,  as  a  neutral  nation,  we  shall  ever  find 
it  convenient  to  use  the  vessels  of  a  l)elligerent  as  our  carriers.  I^ut 
it  is  our  interest  to  give  every  {x>ssible  extension  and  freedom  to  com- 
merce: therefore,  although  you  are  to  endeavor  to  procure  the  last- 
mentioned  modification,  yet  you  are  not  to  make  it  a  point  in  your 
ne^tiation  sliould  the  principle  in  its  full  extent  that  the  neutral 
Atig  shall  protect  hostile  pro]x;rty  be  admitted,  and  that,  on  the  con- 
trary, neutral  property  found  in  an  enemy's  ship  shall  be  safe.  Then 
it  will  lie  well  to  make  a  positive  stipulation  of  both  parts  of  the  rule 
(as  is  done  in  all  our  treaties  with  the  Barbary  powers),  because, 
although  by  the  acknowle<lged  law  of  nations  neutral  pro[)erty  in  a 
horitile  iMittom  is  protcH*ted,  yet  in  a  case  arising  between  two  powers 
who  had  acknowledged  the  principle  that  free  ships  make  free  gocxls 
by  treaty,  the  same  pnn'ess  of  erroneous  reasoning  I  have  {X)inted  out 
might  |X'rhaps  l)e  employed  to  show  that,  as  betwcHjn  them,  the  false 
consei|uen(*e  should  follow  of  making  neutral  property  good  priase  in 
an  enemy's  ship.*' 

Mr.  Llvinpiton.  Sec.  of  Stnte.  to  Mr.  Buohanun,  iiitn.  to  RuRMln,  No.  4, 
Nov.  22,  ISTtt.  MS.  Int.  V,  StateH  Mlulsten*.  XIII.  327. 

**  Tlie  necessity,  however,  for  urging  either  the  treaty  with  Colom- 
bia or  that  of  1795  with  Spain  as  a  justification  of  the  demand  in  this 
cmsie  will  lie  obviated  if  we  reflt^ct  that  the  principle  of  the  law  of 
nations  violatc^il  by  the  capture  of  the  Morrin  |the  principle  that  free 
ships  make  free  goods]  is  one  the  soundness  when»of  has  always 
been  i-ontcndcNl  for  bv  the  United  States  and  of  which  no  doubt  i^ 
now  entertained.'' 

Mr.    For»yth.   Sei*.   of   State,   to   Mr.    Sonipl«\   <»lmrKr»   iVafTiiIrej*   to   New 
<;rtina«la.  No.  7.  Feb.  12.  IK'MJ.  MS.  Iiwt.  (\>loiiibla.  XV.  TiS. 

On  the  outbreak  of  the  (Vimean  war,  in  1854,  (ireat  Britain  and 
Fram^e,  acting  together,  unnounctHl  the  rule  as  the  guide  of  their 
conduct  during  that  cimfli<'t,  at  the  dose  of  which  it  was  incoriK)- 
rated  in  the  Declaration  of  Paris,  to  which  they  wen*  lK)th  parties. 

Ijiwn'nre'n  Wtieaton   nsiUU.  770-771.  note  228;  I>ai«rH  Wlieat«»ii.  S  47.'. 
note  223. 

**The  propositions  submitted  to  you — the  same,  1  j)n*sume,  which 
Mr.  Crampton  has  confidentially  submitted  to  nu» — are,  1st.  That  fnn* 
ships  make  tree  goods,  exa*pt  articles  contraband  of  war;  and,  i^d. 
That  neutral  property,  not  contraband,  found  o\\  Imard  enemii^s'  ships 
is  not  liable  to  confiscation.  The  l'nite<l  States  have  long  favored 
the  doctrine  that  the  neutnil  flag  should  protect  the  cargo,  and  en- 
deavored to  have  it  regarded  and  acted  on  as  a  part  of  the  law  of 
ngfi^Mio-  There  is  now,  I  believe,  a  fair  prospei^t  of  getting  this  sound 
apd  Mlutary  principle  incorporated  into  the  international  code. 
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"  There  can  be,  I  presume,  no  doubt  that  France  cheerfully  con 
curs  with  Great  Britain  in  adopting  this  principle  as  the  rule  o 
conduct  in  the  pending  war.  I  have  just  received  a  dispatch  from  Mi 
Mason,  in  which  he  details  conferences  he  has  had  with  the  Frenc 
ministers  on  the  subject  of  neutral  rights;  but  it  does  not  appea 
from  the  accounts  he  has  given  of  them  that  the  French  Govemmei 
had  intimated  to  him  the  course  it  intended  to  pursue  in  regard  t 
neutral  ships  and  neutral  property  on  board  enemy's  ships.  I  hav 
no  doubt,  however,  that  France  has  more  readily  acquiesced  in  th 
indicated  policy  than  Great  Britain." 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Buchanan,  Apr.  13,  1854,  H.  Ex.  Doc  10! 
33  Cong.  1  sess. 

"  Russia  has  always  been  foremost  among  the  maritime  Euroi)eau  powei 
to  respect  neutral  rights,  and  this  Government  does  not  entertain 
doubt  that  she  will  in  the  present  conflict  maintain  the  liberal  splr 
which  has  hitherto  distinguished  her  conduct  towards  neutral  pof 
ers.  In  the  earliest  period  of  this  Republic,  attempts  were  made  1 
procure  the  recognition  of  the  doctrine  that  *  free  shiiis  malce  f« 
goods '  as  a  principle  of  international  law ;  but  those  attempts  wei 
unavailing,  and  up  to  this  time  enemies*  property  on  board  of  a  n« 
tral  vessel  has  been  held  liable  to  seizure  and  confiscation.  Uossi 
has  the  merit  of  having  favored  the  liberal  view  of  this  questioi 
France  has  been  willing  to  concede  the  doctrine,  but  Great  BritaJ 
strenuously  resisted.  Her  maritime  ascendency  has  inclined  her  1 
maintain  extreme  doctrines  In  regard  to  belligerent  rights.  It  mi 
now  be  regarded  as  a  settled  principle  of  maritime  law  that  a  ne 
trnl  flag  does  not  protect  nil  the  i>roperty  under  it.  Nntwithstandir 
this  inile  it  is  now  quite  certain  that  both  Great  Britain  and  Fnin< 
in  the  war  in  which  they  are  likely  to  Ikj  engage<l  will  consent  * 
refrain  from  the  seizure  of  any  property  which  may  be  found  und< 
the  Hag  of  a  neutral  nation  except  articles  that  are  cf»ntraband  • 
war.  They  will  also  respect  the  property,  if  not  <x)ntralmnd,  of 
neutral  owner  found  on  board  of  an  enemy's  sliip.  This,  however, 
no  concession  to  neutrals,  for  the  international  ixxle  protei-ts  the 
property  thus  situated."  (Mr.  Marcy,  Sec.  of  State,  to  Mr. 
StcxM'kl,  Apr.  14,  1854.  MS.  Notes  to  Russia,  VI.  53.)   ' 

**  You  will  observe  that  there  is  a  suggestion  in  the  inclosed  for  a  oonvc 
tion  among  tlie  i)rincipal  maritime  nations  to  unite  in  a  declarati 
tliat  free  ships  should  make  free  goods.  excei)t  articles  contraband 
war.  This  doctrine  hjis  had  heretofore  the  sanction  of  Russia,  ii 
no  reluctance  is  ai)prehen<lcHl  on  her  part  to  l»ecoming  a  jmrtuer 
such  an  arrangement.  Great  Britain  is  the  only  considerable  |i<)**' 
which  lias  heretofore  made  a  sturdy  opposition  to  it  Having  yieUi* 
it  for  the  present  in  the  existing  war,  she  thereby  re<»ojniizes  tlJ 
justice  and  fairness  of  the  principle,  and  would  hardly  be  consisten 
if  slie  should  withhold-  her  consent  to  an  agreement  to  have  it  here- 
after regarded  as  a  rule  of  international  law."  (Mr.  Marcy,  Sec. «J 
State,  to  Mr.  Seymour.  May  9,  1854,  MS.  Inst.  Russia,  XIV.  lU-^ 

"The  Government  of  the  United  States,  as  you  are  aware,  has  stronu 
ously  contended  for  the  doctrine  that  free  ships  make  free  pood? 
contraband  articles  excepted.    There  is  not.  I  believe,  a  maritim 
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power  wbich  has  iiot  inooriwrated  it  in  some  of  itM  treaties;  b\ 
Gn^tit   BritaiD,  which  in  the  most  considerable  of  them,  has  coi 
Mtiintly  rt^fasetl  to  regard  it  as  a  rule  of  iiiteniational  law.     He 
n<lnilrHlty  courts  have  roJe<*ted  it  and  ours  have  followeil  after  them 
When  <treat  Britain  and  Franco,  at  the  commencement  of  the  present 
war  with  Uussia,  agreed  to  act  ui>on  that  principle  for  the  time  being, 
this  <»overnment  tielieved  that  a  fair  occasion  was  presented  for  ob- 
taining the  general  consent  of  commercial  nations  to  re<'ognize  it  as 
a  prln<-lple  <»f  the  law  (»f  nations.**     (Mr.  Marcy.  Sei\  of  State,  to  Mr. 
Bn<-hiin:in.  Aug.  7.  1Kr>4.  MS.  Inst  Creat  Britain.  XVI.  :UtS.     See,  to 
tlM»  snnie  effei't.   Mr.   Mar<*>*.   Stv.  of  State,  to  Mr.   Mas(»n,  min.  to 
Framv.  Aug.  7.  18W.  MS.  Inst.  France.  XV.  2ue.) 

*'    I  -<~ni^  cxiM^ruMin*  has  shown  that,  in  general,  whiMi  the  principal 

|X»\Vft*>^  of  Kiiro|H>  an»  enjrafrp^l  in  war  the  rights  of  neutral  nations 

on*  t'l  t«lanp*nMl.     This  consideration  let!,  in  the  pro|ij:n»ss  of  the  War  of 

oiir    I  I  i(|c'|N»n(len<v,  to  the  formation  of  the  celebrated  confederacy  of 

ttriii<^«  I  ncutnility,  a  primary  ohjt»ot  of  which  was  to  assc»rt  the  dwrtrine 

tli«t    f  ri^e  ship**  make  fnM»  ^cmmIs,  except  in  the  case  of  artich*s  c<mtra- 

iMtiitl    «  }{  war — a  <loctrine  which  from  the  verv  commencement  of  onr 

imti<»t)^|  Inking  has  lMH»n  a  cherishtnl  idea  of  the  statesmen  of  this 

ft-«»iiiif  t-y.     At  one  |KTi(Kl  or  another  every  maritime  jK)wer  has  by 

^lUK*      solemn   triNity   stipulation    recopiiwd    that    [)rinciple,   and   it 

iiii^ht    have  Ikh^ii  Iioj^mI  that  it  wouhl  come  to  Ih»  universally  reivived 

una  I*<»^|HH:t(Ml  a.s  a  rule  of  international  law.    But  the  n»fusjil  of  one 

l>€i\Vf>i*  |)n»venttHl  this,  and  in  the  next  jrn»at  war  which  ensued- -that  of 

tlw  Kt-t»iich  Itevolution — it  failed  to  Ik»  n*s|K?cted  among  the  lH*lIigert»nt 

?»titt«^>,    of  Kun>iK».     Xotwithstamling  this,  the  principle  is  giMierally 

aiiuiitf  (»^l  x^^  \^^  }|  MHind  and  sahiturv  one,  so  nuich  so  that  at  the  com- 

''^*''*'^* Incut  of  the  existing  war  in  EurojM*  (irtMit  Britain  aiul  Framv 

tttinf»n|jj.,^l  t|n*i|.  pur|M>M»  to  obscTvc  it  for  the  pn»sent:  not,  however. 

*^  "^  ^iN-ogniz***!  international  right,  but  as  a  men*  concession  for  the 

tiiiH*  IfctMii^.     The  c(M»iH*ration,  however,  of  thes«»  two  powerful  mari- 

tnuf  tuitions  in  the  inten»>t  of  neutral  rights  ap|H'anMl  to  me  to  alTonl 

tu  *Kt'a-<iun  inviting  and  justifying  on  the  part  of  the  I'nittHl  States 

a  r^'iU'wcd  etlort  to  make  the  doctrine  in  question  a  principle  «»f  iutcr- 

^^**»iml  law,  by  means  of  sjHH'ial  conventions  lM»twtH»n  th<»  M'vcral 

poW'viNof  Kuro|)e  and  America.     Aci*ordingly,  a  pnijMwition  cmljrac- 

^i^J  Hot  only  the  rule  that  fnn*  ships  nuike  fnH»  g^Kxls,  cxc<»pt  contra- 

^**^J  articles,  but  alx)  the  le>s  contested  one  that  neutral  projwTty 

»AlM*r  than  contralmnd,  though  on  lK)ard  encmyV  ship>,  >hall  1m»  ex- 

'^lipt  fnuu  <*onfis<'ation,  has  Uh^u  submitted  by  this  (lovernment  to 

ih<H»  of  EurojH*  and  America. 

**Ru>siu  nvU*il  pnunptly  in  this  nuitter,  and  a  convention  was  <H»n- 
rludt^l  U*twe«*n  that  <*ountry  and  tht»  Tnite*!  States  providing  fop 
the  obHervaui*e  of  the  principles  announced,  not  only  aji  U'twn^n  them- 
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selves,  but  also*as  between  them  and  all  other  nations  which  shall 
enter  into  like  stipulations.  None  of  the  other  powers  have  as  yet 
taken  final  action  on  the  subject.  I  am  not  aware,  however,  that  any 
objection  to  the  proposed  stipulations  has  been  made,  but,  on  the  am- 
trary,  they  are  acknowledged  to  be  essential  to  the  security  of  neutral 
commerce,  and  the  only  apparent  obstacle  to  their  general  adoption 
is  in  the  possibility  that  it  may  be  encumbered  by  inadmissible  con- 
ditions. 

"  The  King  of  the  Two  Sicilies  has  expressed  to  our  minister  at 
Naples  his  readiness  to  concur  in  our  proposition  relative  to  neu- 
tral rights  and  to  enter  into  a  convention  on  that  subject." 

President  Pierce,  annual  niessiige,  Dec.  4,  1854,  Richardson's  Messages.  V. 
275.     See  144  Edinburgh  Review  (Oct  1876),  352-369. 

"  With  respect  to  the  protection  of  the  vessel  and  cargo  by  the  flag 
which  waves  over  them,  the  United  States  look  upon  that  principle  as 
established,  and  they  maintain  that  b(!!lligerent  property,  on  board  a 
neutral  ship,  is  not  liable  to  capture;  and  from  existing  indications 
they  hope  to  receive  the  general  concurrence  of  all  commercial  powers 
in  this  position.     ...     It  is  not  necessary  that  a  neutral  power 
should  have  announced  its  adherence  to  this  declaration  [of  Paris  of 
185()  I  in  order  to  entitle  its  vesstJs  to  the  immunity  promised.   Be- 
cause the  privilege  of  l)eing  protected  is  guaranteed  to  belligerents  co- 
parties  to  that  mcMiiorablc  act,  and  protects  their  property  from  cap" 
tiirc  wherever  it  is  found  on  board  a  vessel  belonging  to  a  nation  not 
en^a<]:iHl    in   hostilities,     .     .     .     such   an   immunity   withheld  frort* 
this  country  would  in  fact  operate  as  a  premium,  granted  to  oihe^ 
nations,  and  would  be  almost  destructive  of  that  important  branc*^ 
of  our  national  industry,  the  carrying  trade." 

Mr.  (.^ass.  Sec.  of  State,  to  Mr.  Mason,  min.  to  France,  No.  190,  Jiii** 
27,  1S50.  MS.  lust.  France,  XV.  455. 

This  extract  is  from  a  comprehensive  instruction  on  neutral  rights,  wlii^^"" 
was  coinmunicat(Ml  to  tlie  principai  Euroi)ean  iwwers,  with  the  olO^"^ 
of  securing:  tlieir  concurren<'e  in  the  views  therein  expressed  as  w^* 
as  tlieir  influence  and  cooi>erati<)n  in  bringing  al>out  their  geueC** 
adoi)tiou.  See  Mr.  Cass,  Sec.  of  State,  to  Mr.  DaUas,  niin.  to  EnglatB^ 
No.  185,  June  LM).  1850,  MS.  lust.  Great  Britain,  XVII.  205;  Mr.  Cas?=*' 
Se<-.  (jf  State,  to  Mr.  l*i<*lveus.  min.  to  Ru.ssia,  Nos.  18  and  21.  June  ^^^ 
ami  Oct.  4.  185}),  MS.  Inst.  Russia.  XIV.  103,  lt>5 ;  Mr.  Cass.  Sec.  ^^ 
State,  to  Mr.  Daniel,  min.  to  Sardinia.  No.  ;{5.  Nov.  1850.  MS.  Ii»=*''' 
Italy,  1.  1(k;;  Mr.  l^iss.  Sec.  of  State,  to  Mr.  Preston,  min.  to  Si^iiu.?^*^ 
18,  Oct.  (5.  1850,  MS.  lust.  Spain,  XV.  228;  Mr.  Cass,  See.  of  Sta^**' 
to  Mr.  Morgan,  miu.  to  l»ortugal.  No.  13,  Nov.  10,  1850.  MS.  lo^ 
l»ortugal,  XIV.  201. 


le  liability  of  property,  the  product  of  an  enemy  country,  ao^ 
iiig  from  it  during  war,  to  capture,  being  irrespective  of  the 
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tutus  domicilii,  giiilt  or  innocenco,  of  the  owner,  siidi  propt»rtv  i«  as 
inch  liable  to  captiin\  when  l>el(>nging  to  a  loyal  citizen  of  the  coun- 
ry  of  the  captors,  as  if  owned  by  a  citizen  or  subject  of  the  hostile 
Mintry  or  by  the  hos-tile  government  itself.  The  only  qualification 
f  this  nde  is  that,  where,  upon  the  bnmking  out  of  hostilities  or  as 
x>n  after  as  possible,  the  owner  escapes  with  such  property  as  he  can 
ike  with  him,  or  in  good  faith  thus  early  removes  his  property,  with 
le  view  of  putting  it  beyond  the  dominion  of  the  hostile  j)ower,  the 
rciperty  in  such  cases  is  exempt  from  the  liability  which  would  other- 
ise  attend  it. 

Tlw*  Gray  Jacket,  5  Wallace,  .342. 

-As  will  be  seen  by  a  survey  of  the  al)Ove  cases,  the  right  to  seize 
nemy*s  goods  sailing  under  neutral  flag  has  been  sustained  in  The 
ulia,  8  Cranch,  181;  Tlie  Xereide,  9  Cranch,  388;  The  Ariadne,  2 
Vheat.  143.  See  The  Caleflonian,  4  AMieat.  100;  The  Hart,  3  Wall. 
►50;  S.  C,  Bl.  Pr.  Ca.  379.  That  shipping  goods  in  an  enemy's 
hip  gives  presumption  that  gooils  Ix'long  to  enemy,  stH»  The  I»ndon 
IVket,  1  Mason,  14;  The  Amy  Warwick,  J  Blatch.  035.  On  the 
)ther  hand,  the  executive  <lepartment  of  the  (lovernment,  to  ust»  Mr. 
Min*y's  language  (Mr.  Marry  to  Mr.  Mason,  Aug.  7,  1850),  *has 
<reiHKMisly  contended  that  fn»e  ships  made  frtH»  gotnls,  articlt»s  con- 
iiifNind  of  war  excepted,'  aiul  that  this  was  then  n»gardtHl  by  the 
Jx4M'utive  as  the  generally  ac<>»ptetl  rule  is  evideiuvd  by  Mr.  MarcyV 
^teiiipiit  in  the  next  sc»ntenc<\  that  '(in»at  Hritain  is  Ix^lieved  to  lx» 
'"lost  the  <mlv  maritime  iM)wer  which  has  t^onstantlv  refuse*!  to 
I^i^l  this  as  a  rule  of  international  law.'  Even  in  the"" strain  of 
^  late  civil  war,  Mr.  Si*wanl,  when  proposing  to  acctnle  to  the 
<*lanition  of  Paris  on  this  iM)int,  did  so  on  the  ground  that  the 
^'Mration  did  not  make  a  new  rule,  but  t»stablished  an  old  one, 
>><*Ii  the  Uniteil  States  has  nuiintaiiied  as  a  part  of  international 
**•  Tliis  diffen»ncv  of  opinion  lK»twt*tMi  the  judicial  and  executive 
l*^*^nients  of  the  (lOvernment  nuiy  lx»  attributed,  in  the  main,  to 
*  distinct  political  training  of  the  two  departments.  The  execu- 
^^  from  the  time  of  the  a<lministration  of  Mr.  JetTerson,  incline<l 
^*^«^  liberal  view  of  international  law  which  Uvame  then  pn»valent 
"^^^^^  |M>litical  economists;  and  though  Mr.  .JetTerson,  when  Sern»- 
^O*  of  State,  at  first  thought  the  weight  of  authority  was  the  other 
'•y*  he  changtHl  his  mind  as  to  tliis,  and  t(K)k  the  lead,  as  President, 
^  ^^^cunmiending  as  the  U^st  rule,  that  frtv  ships  should  nuike  fnv 
P"^ts.  Tlie  same  doctrine  was  vindicated  with  great  elalM>ration  by 
"*"•  Madisim,  and  has  Ikimi  aeeepted,  more  or  less  conspicuously, 
^Wftever  occa.sion  anists  by  succiH»ding  Pn*sid*.nts.  Wliile,  however, 
^  executive  department  continued  to  accept  these  distinctive  views 
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of  international  law,  of  which  Mr.  Jefferson  and  Mr.  Madison  were 
the  exponents,  it  was  otherwise  with  the  judiciary.  In  part,  this  may 
be  attributed  to  the  strong  antagonism  of  Chief  Justice  Marshall  to 
Mr.  Jefferson,  and  to  the  scheme  of  public  lav  of  which  Mr.  Jefferson 
was  the  leading  exponent.  But  aside  from  this,  and  aside  from  the 
strong  bias  towards  English  law  and  English  precedent,  which  arose 
from  the  prior  political  bias  of  that  great  judge,  and  of  his  earlier 
associates,  it  is  impossible  not  to  forget  the  effect  produced,  even  on 
professional  minds  entirely  impartial,  by  the  reverence  and  affection 
all  American  lawyers  must  feel  for  English  judicial  literature.  If 
this  he  the  case  now — if  such  literature  charm  us  now,  often  influ- 
encing our  judgment,  amid  the  great  mass  which  we  possess  of  legal 
literature  of  our  own — how  much  greater  must  have  been  the  influ- 
ence when  the  sole  text  book  at  hand  was  Blackstone,  and  when  Sir 
William  Scott's  attractive  and  lucid  judgments  were  the  only  sources 
from  which  prize  law  could  be  studied  in  the  English  tongue." 

Note  of  Dr.  Wharton.  Wharton's  Int  Law  Digest.  III.  309,  $  a42. 

During  the  war  with  Chile  the  Peruvian  Government  issued  a  cir- 
cular in  which  it  was  stated  that,  as  Chile  had  seized  the  nitratt»s 
on  the  Peruvian  coast,  which  Peru  claimed  as  her  own,  and  was 
exporting  their  products  in  neutral  vessels,  the  Peruvian  cruisers 
would   not  respect  a  neutral  flag  detected   in  that  business.    The 
American  minister  at  Lima  was  instructed  to  remind  the  Poninan 
Oovernnient  of  Article  XVIIT.  of  the  treatv  with  tlie  United  States 
of  1870,  which  stipulated  that  free  sliips  should  make  free  goods,  and 
to  say  that  if  a  Peruvian  cruiser  should  capture  an  American  vessel 
whose  cargo,   in   wliole  or   in   part,  shouhl   consist  of  the  nitrates 
referred  to,  the  treatv  would  be  violated  and  tlie  Peruvian  Govern- 
ment  would  certainlv  be  held  accountable  for  such  violation. 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  C'liristiancy.  iiiin.  to  Peru.  March  1. 1^ 
For.  Uol.  1880.  83G. 

In  a  subseciuent  iustnictiou.  Mr.  Evarts  remarked  that  Peru's  title  to  tbe 
nitrate  in  <iuestiou  **  was  aiinuUeil,  or  at  least  susi)en(letL  b.v  ^^ 
armed  occupation  by  Chile  of  the  region  whence  the  article  was  tak<^'* 
The  atteini)t  of  Peru,  therefore,  to  aven.sje  ui>on  neutrals  her  wa"^  * 
jcood  fortune  in  the  contest  will  not.  it  is  to  l>e  feare<l,  add  to  h**' 
reputatiini  for  magnanimity  or  rejcard  to  public  law,  and  certai"'*'' 
will  not  be  acipiicsi-ed  in  by  the  jrovernments  of  neutrals.  wluw«(*  i"^*''^ 
ests  may  thcnvby  be  aflfecttHl."  (Same  to  same,  Man*h  2.  1SSI».  I"'*^'"* 
Uel.  ISSO,  KM.) 

On  the  outbreak  of  the  war  with  Spain,  a  step  was  taken  whit'i* 
legally  fixed  tlie  ])()siti()n  of  the  United  States  as  an  adherent  of  th<* 
rule  of  free*  shi|)s  free  <ro()ds.  By  a  tele<ri*aphic  instruction  to  ttu' 
diplomatic  representatives  of  the  United  States,  on  April  22,  1^ 
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Dopartment  of  State  declared  that,  in  the  event  of  hostilities,  the 
veninient  wonld  act  upon  the  second,  third,  and  fourth  rules  of  the 
claration  of  Paris  as  "  recognized  rules  of  international  law/' 
This  |>osition  was  confirmed  by  a  proclamation  issued  by  the  Presi- 
it  on  April  2r>,  185)8,  by  which  certain  rules  were  promulgated  for 

ol>>4Tvan<'t»  of  officers  of  the  United  States  during  the  conflict. 
theK»,  the  first  two  wert^  as  follows: 

•  1.  The  iHMitral  flag  covers  enemy's  goods,  with  the  ex(«ption  of 
itraband  of  war. 

'  If.  Neutral  goods,  not  contraband  of  war,  are  not  liable  to  c»onfiscra- 
i\  under  the  enemy's  flag." 

For  tlK»  pnM'liiniatton  of  April  2(>,  18DH,  nee  ProcIaiiintioiiM  and  DccreeB 
iKKUf><l  during  tin*  War  wUh  Spain,  77. 

2.  Vkhmcls  in  or  Sailing  roK  Pobt  at  Outbecak  ok  War. 

§  1196. 

Ft  was  formerly  the  practice  not  only  to  seize  enemy  vessels  in  port 
thi*  outbn'ak  of  war,  but  also  to  lay  an  embargo  u[>on  them  in 
;MH«tation  of  war,  so  that,  if  war  should  come,  they  might  Ih»  con- 
'at«»<l.  A  rule  of  precisely  the  opposite  effect  has  Ikhmi  enforced  in 
fnt  wjir^. 

*()n  the  declaration  of  a  war  lx»ween  the  Ottoman  Porto  and 
w»«ia.  in  ()<-ti>lMT.  IS.Vi.  a  notict*  was  issuetl  bv  the  latter  (lovernment 

ft 

tin*  offiH'X  that,  as  the  Porte  had  not  imjK>scMl  an  embargo  <m  Russian 
•^v^ls  in  its  j>orts,  &c.,  the  Russian  Government,  <m  its  part,  grante<l 
iH»rty  to  Turkish  vi»ss(»ls  in  its  iH)rts  to  n»turn  to  their  destination, 
II  tlu»  lOth  (±ind)  of  Xovenilx^r.  After  the  dcvlaration  of  hostilities 
V  Kr.uH'^*  and  England  against  Russia,  simihir  declarati<ms  were 
'«*!<•  I)y  th«»s«»  jwwers.  That  of  France,  dated  March  27,  1854, 
viands:  *Art.  1.  Six  weeks  from  the  pres<»nt  date  are  granted  to 
""*sian  shii>s  of  conunen'e  to  (]uit  the  |K)rts  of  France.  Thos<»  Rus- 
>n  ships  which  are  not  actually  in  our  i^»rts,  or  which  may  have  left 
**  |H»rts  of  Russia  previously  to  the  declaration  of  war,  nuiy  enter 
*^*  I*Vnch  |K)rts,  and  n*main  then*  for  the  completion  of  their 
"^^•s,  until  the  9th  of  May,  inclusive.'  The  declaration  of 
"Pland,  to  the  same  effe<»t.  was  dated  March  20,  1H54.  Still  further 
'*'*lp»nc<»s  were  afterward  de<*lanMl  to  Russian  vess<»ls.  which  had 
"^1  prior  to  May  15,  IS.VJ,  for  English  an<l  French  |)orts.  Russia 
'»**^h|  Knglish  and  Fn»nch  vessc^ls  six  weeks  frtm\  April  25,  1S54,  to 
*K«*  on  Inmnl  their  cargoes  and  sail  from  Russian  ports  in  the  Bla(*k 
***the  Sm  of  Azof,  and  the  Baltic,  and  six  wec»ks  fnnn  the  o|HMiing 
I  tiivijinition  to  leave  the  jnirts  of  the  White  Sea." 

liallerk.  Int.  f^w  <3<1  ed..  by  Haker).  I.  .'Vt2-,'»,'C{,  note. 
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"Austrian  merchant  vessels  which  are  now  in  Prussian  ports,  or 
whose  masters,  unaware  of  the  breaking  out  of  the  war,  may  enter 
Prussian  jx>rts,  shall,  on  condition  of  reciprocity,  have  six  weeks 
reckoned  from  the  day  of  their  entry  into  port  to  land  their  cargo 
and  to  go  away  with  a  new  cargo,  contraband  of  war  excepted.  On 
the  expiration  of  this  term  they  must  leave  j>ort.  Austrian  merchant 
vessels  whose  masters  were  aware  of  the  breaking  out  of  the  war  are 
not  permitted  to  enter  a  Prussian  port." 

rniRsiaii  nitniflterinl  declaration,  .Tune  21,  1860,  enclosed  with  Baron  von 
Gprolt,  Prussian  niln..  to  Mr.  Seward,  Sec  of  State,  Aug.  7.  186»i,  MS. 
Notes  from  Prussia. 

A  similar  course  was  taken  !)y  tlie  French  Government  (Halleck,  Int 
Law  (.3d  ed.,  by  Balcer).  I.  5.32. 

"  Merchant  vessels  belonging  to  the  enemy  which  were  actually  in 
the  French  ports,  or  which  entered  the  ports  in  ignorance  of  the  war, 
were  allowed  a  delay  of  thirty  days  for  leaving,  and  safe-conducts 
were  given  them  to  return  to  their  port  of  despatch  or  of  destinati««i. 
Vessels  which  took  in  cargoes  for  France,  or  on  French  account,  in 
enemies'  or  neutral  ports  l>efore  the  declaration  of  war,  were  not  sub- 
ject to  capture,  but  were  allowed  to  disembark  their  freights  in  the 
French  j)orts,  and  afterwards  received  safe-conducts  to  return  to  their 
ports  of  despatch." 

Halletk,  Int.  Law  (M  wl.,  l)y  Ralcer).  I.  5.32,  note. 

Among  the  rules  laid  down  by  the  President  in  his  proclamation  of 
April  20, 1808,  for  the  govi^rnment  of  officers  of  the  United  States  dur- 
ing the  war  with  Spain,  the  fourth  read  as  follows: 

"4.  Spanish  merchant  vessels,  in  any  ports  or  places  within  th^ 
United  States,  shall  be  allowed  till  May  21,  1898,  inclusive,  for  IoimI- 
ing  (heir  cargoes  and  departing  from  such  ports  or  places;  and  su***^ 
Spanish  merchant  vess(»ls,  if  met  at  s(»a  by  any  United  States  ship'' 
shall  be  permitted  to  continue  their  voyage,  if,  on  examination  of  tht*^^ 
papers,  it  shall  appear  that  their  cargoes  were  taken  on  board  bcfo'^ 
the  expiration   of  the  above  term:  Provided,  that  nothing  lier^"* 
contained  shall  apply  to  Spanish  vessels  having  on  l>oard  any  officr^ 
in  the  military  or  naval  service  of  the  enemy,  or  any  coal  (except  su  ^ 
as  may  be  ne(*essary  for  their  voyage),  or  any  other  article  prohibit  ^ 
or    contraband    of    war,    or    any    despatch    of    or    to    the    SpanL  ^ 
Government." 

Proclamations  and  Decrees  during  the  War  with  Spain,  77. 

The  rules  to  be  ol)served  by  the  Spanisli  (lovernment  were  embodied  InC  * 
roynl  decrw  of  April  2:{,  18J)S.  Tliis  decree  allowed  only  fl\-edJ^-^ 
from  the  date  of  its  i)ui)lication  for  the  departure  of  American  sh^f  . 
from  Spanisli  ports.  It  did  not  in  terms  prohibit  the  capture  of  «f^ 
ships  after  their  departure,  nor  did  it  provide  for  the  entrance 
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discharge  of  American  Rhlps  galling  for  Spanish  portH  t>eforo  the  war. 
(IcL  03.)  Ah  no  capturi^n  were  made  l>y  Spain,  no  opfiortunlty 
ocinirrwl  for  tlw  Jmlioial  (■onstruction  of  the  rules  which  that  Govern- 
ment announccHl  f4»r  its  gul<lance. 
A  lifit  of  all  the  prisKCH  made  hy  the  United  SUiti^H  naval  forces  on  the 
North  Atlantic  stationa  may  he  found  in  the  Naval  Operations  of  the 
War  with  8i>aiu.  310-^25. 

n  the  case  of  the  liuena  Ventura  an  important  application  wa.s 
le  of  rule  4  of  the  proclamation  of  Aj)ril  2().  The  ttuetka  Ventura 
a  Spani.sh  merchant  steamship,  which  was  captunnl  by  the  United 
tes  steamship  Xa^hrille^  eight  or  nine  miles  off  the  Florida  coast, 
the  27th  of  May  she  was  condemned  hy  the  United  States  district 
rt  for  the  .southern  district  of  Florida  as  enemy  property.  This 
emv  was  reverse<l  by  the  Supreme  Court  of  the  United  States. 
p|M*are4l  that  the  liuena  Ventura  was,  at  the  time  of  her  capture, 
i  voyagi»  from  Ship  Island,  in  the  State  of  Mississippi,  to  Rotter- 
u  by  way  of  Norfolk,  Virginia,  with  a  cargo  of  lumber.  She 
ve<l  at  Ship  Islan<l  March  31,  1898,  and  saile<I  for  Rotterdam  on 
*il  UK  with  a  pennit,  obtained  in  accordance  with  the  laws  of  the 
UhI  States,  to  crall  at  Norfolk  for  a  supply  of  bunker  I'oal.     She 

capture<I  on  the  morning  of  April  ±i.     She  made  no  resistamv, 

on  IxMird  no  military  or  naval  officer,  and  carrie<l  no  arms  or 
iiitions  of  war.  It  was  tmdisputed  that  when  captun^d  she  was 
her  way  to  Norfolk  and  that  her  pa|H*rs  for  that  purpose*  wen»  in 
'  form.  The  opinion  of  the  Supreme  Court  was  deliven»d  by  Mr. 
iti(v  Pivkham.  The  que^stion  at  issue  was  whether  she  could  Ix^ 
»ught  within  the  exemption  of  the  fourth  rule  of  the  pr<M*]amation 
April  2<>  as  to  "  Spanish  merchant  vess<»ls,  in  any  jwirts  or  places 
hill  the  UnitiMl  States.'*  In  the  coursi*  of  his  opinion  Mr.  Justii*e 
ichani  olwerved  that  the  vessc»l  in  (juestion,  as  a  merchant  vessel  of 
enemy  carrying  <in  an  iiUHKvnt  commercial  enterprise*  at  or  just 
^f  to  the  time  when  hostilities  lH»pin,  U^loiigtHl  to  a  class  which  the 
^<*<1  »^tates  had  always  <lesired  to  treat  with  great  liln^rality,  and 
-H  civilized  nations  had  in  their  later  practice*  in  fact  s«)  treateel. 

I^resident's  [)rcK*lamati(m  >liould  then»fon*  nM*<»ive  **  the  most 
^1  and  extensive  interpretation  "  of  which  it  was  capable,  and 
■^  twi»  or  more  interpn»tations  wen*  iM>s>ible.  the  one  most  favor- 
^*>the  l>elligi*rent  in  favor  of  wlu)iu  the  pr<M*hiuiation  was  is>u<*d. 
|>rovision  that  '*  Spanish  iiitTclunit  ve>M»l>  in  any  |M>rts  or  pla<t»s 
it|  the  United  Stat<*s  shall  Ik*  allowetl  until  Mav  '21,  ISDS,  indu- 

^fw  loading  their  carg<H»s  and  departing.**  might,  said  the  leanunl 
^^,  be  hehl  to  include  ( 1 )  only  vt*ssc*ls  in  jMirt  on  the  day  when 
PvtN*lamation  was  issued,  namely,  April  I'ti.  or  I'i)  those  in  jK>rt 
•Vpril  21,  the  day  on  which  war  was  diH^lannl  by  (%»ngn*ss  to 
^  Wgun,  or  (3)  not  only  those^  then  in  jHirt,  but  also  any  that  had 
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sailed  tliercfroni  on  or  before  May  21,  whether  before  or  after  the 
coininencement  of  the  war  or  the  issuing  of  the  proclamation.  The 
court  adopted  the  last  interj)retation.  A\Tiile  the  proclamation  did 
not  in  so  many  words  include  vessels  which  had  sailed  from  the 
United  States  before  the  conunencenient  of  the  war,  such  vessels  were, 
said  Mr.  Justice  Peckhani,  clearly  within  its  "intention,"  under  the 
lilx^ral  const ru(!tion  which  the  court  felt  bound  to  give  it.  In  view  of 
the  fact,  however,  that,  at  the  time  of  the  capture,  the  proclamation 
of  April  2(),  without  which  the  vessel  would  have  l)een  liable  to 
condemnation,  had  not  been  issued,  restitution  was  awarded  without 
damages  or  costs. 

The  lUiPiia  Vonturn,  175  IT.  S.  384;  rovereiiig  Bueiia  Ventura  ot  :il.,  f<7 

F4Ml.  K(M>.  J>-'7. 
The  ('lii(»f  Jiistico  ainl  Justices  Gray  and  McKonua  dissentetl  from  the 

decision  of  tlu»  court. 

The  eii'ect  of  the  fourth  rule  of  the  proclamation  of  April  2()  was 
again  considered  in  the  caso  of  the  Spanish  steamship  Panama,    This 
vessel  was  condemned  by  the  court  of  original  jurisdiction  as  enemy 
property,  and  the  decree  was  confirmed  by  the  Suj)reme  Court.    The 
Pamwia^  a  steamship  of  1,432  tons  register,  owned  by  the  Compania 
Trans{\tlantica,  a  Spanish  corporation  of  Barcelona,  Spain,  and  carry- 
ing the  Sj)anish  flag,  sailed  from  New  York  on  April  20,  1898,  for 
Havana,  Cuba,  and  certain  Mexican  ports,  with  a  general  cargo  and 
passengers  and  mails.     April  25,  when  about  tw^enty-five  miles  fron\ 
Havana,  she   was  captured  by   a    United   States  man-of-war.    The 
Patianui  had  a  connnission  as  a  royal  mail  ship  from  the  Spani?A^ 
Government  and  a  crew  of  seventy-one  men,  who  had  been  shippc^*^*^ 
at  various  times  at  Havana,  and  she  carried  twenty-nine  passenger"^=^- 
all  of  whom,  with  tlie  exception  of  one  Frenchman,  were  Spaniard ■=^ 
Mr.  Justice*  (iray,  who  delivered  the  opinion  of  the  Supreme  Coui^'*^ 
said  tliat  th(»  case  of  tlie  Ihicna  Ventura  would  \)q  decisive  of  that  «- * 
the  Panatiuu  but  for  the  mails  and  the  arms  carried  bv  the  latt^^^ 

ft 

vessel  and  the  contract  un(k»r  whicli  she  sailed.     Under  that  contrar^ 
which  was  entered  into  in   1S8(),  the  Spanish  (irovernment  IkuI  tl 
right  to  take  possession  of  tlie  sleam(»r  in  case  of  war;  and  it  ws 
required   that   X\w  ships  belonging  to  the   line  should   Iw  sj)eciaL 
adapted  to  us(»  in  war,  and  that  every  mail  steamer  should  carr}* 
certain  armament   *""  for  her  own  defense."     The  officers  and  croW 
and  so  far  as  possible  the  engineers,  w<Te  to  be  Spaniards.     AMit^ 
captured  the  Punaiun  carried  two  breech-loading  Hontoria  guns 
nin(»-centimeter  bore,  one  mounted   on   each   side  of  the  ship;  oi^ 
Maxim   rapid-fire  gun   on   the  bridge;   twenty   Kemington  and  te^ 
Mauser  rifles,  \viih  anmninition  for  all  the  guns  and  rifles;  and  thirty 
or  fortv  cutlasses.     The  guns  had  been  put  on  board  three  yearr^ 
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liof(»n'«  and  the  small  arms  or  ammunition  a  year  or  mon*;  and  all 
her  annament  was  carritMl  in  eomplianro  with  tho  mail  contract, 
i»xcfpt  tlH»  Maxim  pin  and  the  Maus<*r  rifles.  It  mi^ht  l>e  assumed, 
sail!  the  court,  that  the  prinuiry  object  of  the  steamer's  arnniment, 
and  in  time  of  |K»ace  its  only  object,  was  that  of  defense^.  The  arnni- 
nent,  however,  was  not  in  itself  inconsiderable,  and  after  the  capture 
of  the  vessel  her  anns  and  annnunition  weiv  delivered  over  for  the  use* 
r>f  the  Tniteil  States  Xavy.  The  ship  was  therefore  enemy  j)rojHTty, 
iHiund  to  an  enemy  port,  carrying  an  armament  susceptible  of  us(»  for 
lio>tile  pur[>oses,  and  herself  liable,  on  arriving  in  that  j)ort,  to  bi> 
tippnipriateil  by  the  enemy  for  such  purpos4»s.  The  intent  of  the 
|)nN*lamation,  continued  the  court,  was  to  exempt  for  a  time  from  cap- 
lun»  pea(*eful  (*onunercial  V(»ss4»ls,  and  not  to  assist. the  enemy  in 
(>l)tainin^  wea|K)ns  of  war;  and  it  could  not  Ix'  ivasomd>ly  construed 
as  exempting  from  captun*  '"  a  Spanish  vess^d  owned  by  a  subject  of 
the  enemy;  havinfj^  an  armament  fit  for  hostile  use;  intended,  in 
the  event  of  war,  to  Ih»  us*»d  as  a  war  vess<d;  destined  to  a  [)ort  of  the 
eiMMuy:  and  liable,  on  arriving  there,  to  Ik»  taken  possession  of  by  the 
enemv  and  emploved  as  an  auxiliarv  cruiscT  in  the  enemy's  navv/' 

The  ruiiniim.  17<;  l\  S.  5;ir». 

In  the  proclanuition  of  the  President  of  April  '2r>,  ISDS.  c<mcern- 

n^ maritime  law  in  the  war  with  Spain,  there  was  the  following  rule* 

*'.">.  Any  Spanish  men*hant  vess<»l  which,  prior  to  April  lil,  1SJ)S, 

*«'!  have  sailed  from  any  foreipi  [wirt  iHiund  for  any  port  or  plan* 

tile  I'nited  States,  shall  Ih»  |K»rmitted  to  enter  such  |M»rt  or  placv. 

*'    t<i   <liM-harfre    her   carp),   and    aftcrwanl    forthwith    to   depart 

•  'lout  molc>tation;  and  aiiv  such  ve>s4»l,  if  met  at  S4»a  bv  anv  Tnite*! 

s«  u»s  -hip.  shall  Ix-  |K>riiiitti><l  to  coiitiinu'  Iut  vdViip'  to  any  |K>rt  not 

"•ka.h^l." 

rn»<*l:iiiiatloim  niid  IKm-H'^'s  <liiriii^  the  \V:ir  witli  SpjUn.  77.  7.S. 

■lit*  Prt/ro^  which  was  a   Briti>h-bnilt  ship,  and   for  s<»veral  year*^ 

■♦"^l  under  a  British  registry,  was  transferred  in  IsST  to  a  Spanish 

l^^nition  of  Bilbao,  Spain,  and  wji>  ^luiy  re«ri>tered  a^  a  Spanish 

^"^^l.     Then»after  shesaileil  under  theSpani-'L  fla«r  anil  was  ulIiciTed 

■     viianned  by  Spaniards.  thou;rli  >lie  was  t»niploye<l  for  tin*  tnin^- 

*^*»tion    of    merchandise    for    hire    under    the    maiia;r<'nient    of    a 

^'^•fjHKil  firm.     Ili^r  usual  ronr^'  wa^  to  tak-*  rar«r«»  in  Knrope  for 

''*^ti  |)orts  and,  after  diM-har^nn^  tln're.  to  ppmiimI  to  tin*  rnite<| 

^tfj^  nnd  obtain  carpi  for  Knrope.  the  ronn«l  trip  o<TUpyin^  alniut 

'*^'**  months.    On  March  1^.  I'^l*^.  wliil*'  *»he  was  loadin«r  in  Antwt^rp 

*^    ^^llw^.  she  was  charten**]    by   jin    American   firm   to   pr^H-eed   to 

^^^'^cfjla*  Fh»rida,  or  Ship  Inland,  Mi-si^^-ippi,  for  a  ear«ro  of  lumU'r 

»^    Kutterdam   or   Antwerp.     Soon   afterwards   >he   left    Antwerp 
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with  about  two  thoiisaiid  tons  of  merchandise  of  various  kinds 
Havana  and  Cienfuegos.  She  arrived  at  Havana  on  April  17  a 
after  discharging  most  of  her  cargo,  sailed  on  the  22d  for  8auti£^ 
Cuba,  with  a  small  quantity  of  general  merchandise  taken  at  Havar-m; 
On  the  same  day  she  was  capturtnl  a  few  mile^  off  Havana  hy-  i 
cruiser  of  the  United  States  blockading  fleet.  Her  condemnati^^n 
was  resisted  on  the  ground,  among  others,  that  her  true  destiuati^iw 
was  a  port  in  the  United  States,  so  that  she  fell  within  the  exemptf^:^" 
contained  in  rule  five.  The  court,  Chief  Justice  Fuller  delivering  t  ^^ 
opinion,  declined  so  to  hold.  The  Chief  Justice  observed  that  tM  *^ 
Pedro  remained  at  Havana  from  the  17th  of  April  to  the  22d,  and  le^-  ^ 
on  the  latter  day,  which  was  the  day  after  the  war  began;  that  sfc^^ 
then  had  no  girgo  for  any  port  in  the  United  States,  but  only  i^^^^ 
Santiago  and  Cienfuegos,  in  Cuba.  She  had  not  left  a  foreign  po^^^ 
in  ignorance  of  the  "  perilous  condition  of  affairs,^'  but  must 
assumed  to  have  been  advised  of  the  imminencv  of  hostilities;  w 
was  she  bringing  a  cargo  to  the  United  States  for  the  increase  of  u  "^^ 
resources;  and  the  convenience  of  its  citizens.  On  the  contrary,  ^cne 
was  captured  while  trading  from  one  enemy  port  to  another,  beir"^^ 
herself  an  enemy  vessel.  Under  these  circumstances,  the  fact  th  ^•^ 
she  was  under  contract  ultimately  to  proceed  to  a  port  of  the  Unit^^^ 
States  to  take  c4irgo  for  Europe  did  not,  said  the  Chief  Justice,  brit  3g 
her  within  the  exemption  of  the  fifth  rule;  and  he  declared  thatt^fc^ 
doctrine  of  continuous  voyages,  as  laid  down  by  the  court  on  varies  ^■^^ 
occasions,  did  not  apply  to  the  case.  The  decree  of  condemnati^-'" 
was  tlu^'cfore  affirmed. 

The  Pedro.  175  \\  S.  a.%4. 

The  Chief  Jnsti<H^  discussed  and  distinguished  the  foUowIng  cases:  *^  '^ 
Circassian.  2  Wall.  VX>\  The  Beruuida,  {\  Wall.  .'514:  The  Springbol^^  ••'• 
Wall.  1  :  The  Joseph,  8  (^ranch,  451 ;  The  Argo,  Splnks's  Prize  Caff^-<^ 


52. 


Mr.  Justice  White  tlelivennl  a  strong  dissenting  opinion,  in  which  Justl  ^-"^ 
I?re\ver,    Sliiras.    and   Ptn-khani   (x>ncurred.      In   this   opinion  it  v**** 
argiuMl  that  tlie  princijial  voyage  of  the  vessel  was  from  Antweri>    *" 
the  I'nited  States,  the  calling  at  Cuhan  iKU'ts  being  merely  inciilent**'' 
that,  although  Congress  afterwards  declared  that  war  should  be  co"' 
sidi'red  as  having  existed  on  and  after  April  21,  It  was  neither  i.*<^ 
ceive<l  nor  known,  when  she  left  Havana  on  the  22d,  that  a  state  <** 
war    existtMl;  that,    just    before    her   departure    from    Havana,  oOf 
American  shij)  was  allowcil  to  sail  from  that  port,  and,  shortly  after 
her  (U'parture,  another:     and  that  the  reference  to  the  fact  that  th* 
J*('<1rn  had  no  cargo   for  the  CnittNl  States  ignored  the  eulighteJJpi 
moral  purpose  of  the  [iroclamation,  and  particularly  the  provisioiB 
of  the  fourth  rule,  which  allowed  enemy  ships  not  only  to  depart 
from  the  Cnited  States,  but  also  to  load  and  take  away  cargo  eitbff 
for  a  neutral  i>ort  or  for  a  i)ort  of  the  enemy  not  blockaded.    Mr. 
Justice  White  also  contended  that  the  decision  of  The  Argo,  Splnks'* 
Prize  Cases,  53,   was  a  decision  in  eousimili  cusu,  and  tsbould  be 
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treated  nR  an  autliority  for  the  restonitlon  of  the  Pedro.  The  case 
of  The  Guldo,  175  IT.  S.  882,  was  decided  on  the  strength  of  tlie  Pedro 
without  an  extended  opinion. 
A  Spanish  Tessel  which  sailed  from  England  Apr.  0,  1808,  touched  at 
Coninna,  Spain,  April  1<>,  and  then  sailed  for  imrts  in  Porto  Ilico, 
did  not  come  within  the  proclamation  of  Apr.  20,  but  was,  after  the 
outbreak  of  war,  subject  to  capture  as  enemy  proiierty.  (The  Rita  87 
Fed.  Rep.  925;  S.  P.,  The  Maria  Dolores,  88  Fed.  Rep.  54a) 

r.  In  accordance  with  the  rule  adopted  by  the  United  States  in 
'xisting  war  with  Spain,  neutral  vt»ssels  found  in  port  at  the  time 
he  establishment  of  a  blockade  will,  unless  otherwise  ordered 
he  United  States,  l>e  allowed  thirty  days  from  the  establishment 
le  blockade  to  load  their  cargoes  and  depart  from  such  port." 

Instructions  to  United  States  BI<K>kadiiig  Vessels  and  Cruisers,  General 
Orders,  No.  402,  June  20,  1808.  For.  Rei.  1808,  780. 

irncijs  I.  Russian  merchant  shi])s  which  happen  to  l)e  moored  in 
Japanese  |K)rt  at  the  time  of  the  issue  of  the  present  rules  may 
large  or  load  their  cargo  and  leave  the  country  not  later  than 
•uarv  H). 

lktrxe  II.  Russian  merchant  ships  which  have  left  Japan  in 
rdance  with  the  fon»going  article  and  which  are  provided  with  a 
ial  certificate  from  the  Japanese  authorities  shall  not  Ik»  captured 
iey  can  prove  that  they  are  steaming  back  direct  to  the  nearest 
ian  port,  or  a  leased  port,  or  to  their  original  destination;  this 
aire  shall,  however,  not  apply  in  case  such  Russian  merchant 
s  have  once  touched  at  a  Russian  j)ort  or  a  leas<Hl  port. 
iRTULE  III.  Russian  steamers  which  may  luive  left  for  a  Japa- 
port  l)efore  February  1<>  may  enter  our  jxirts,  dis<»harge  their 
r>  at  once,  and  leave  the  country.  The  Russian  steamers  coming 
rthe  a l)ove category  shall  Ih»  treated  in  acconlaiuv  with  Article  II. 
iwncLK  IV.  Russian  steamers  <*arrying  contraband  of  war  of  any 
whatever  shall  Ik?  excluded  from  the  alM)ve  rules.'' 

Inifierial  Jaimnese  Onllnniuv.  No.  2o.  Vvh.  U.  IJMM.  F<»r.  UH.  UMM.  411; 
Monthly  Consular  Ueiwrts  (May.  IIMM).  LXXV.  .mi. 

lapanese  trading  vessels  which  were  in  Russian  i)orts  or  havens 
le  time  of  the  declaration  of  the  war  are  authorized  to  renniin  at 
ports  before  putting  out  to  st»a  with  gocnls  which  do  not  consti- 
articlesof  contraliand  during  the  delay  nM]uinMl  in  pro|>ortion  to 
airgo  of  the  vessel  but  which  in  any  case  must  not  exi*iHMl  forty- 
l  hours  from  the  time  of  the  j)ul)lication  of  the  prt».s<Mit  (UH-lani- 
bv  the  local  authorities.*" 

inipeiial  Ros»ian  Onler.  Feb.  14,  VMv\,  Fi.r.  \W\.  UMM.  72T-72s:  M«»iithiy 
Coimilmr  Reports  (May,  1U<.4).  LXXV.  auT. 
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3.  Pasiicular  Exemptions. 

§  1197. 

A  cargo,  the  product  of  the  island  of  Dominica,  was  held  to  be 
protected  from  British  capture  under  the  capitulation  under  which 
Great  Britain  surrendered  the  island  to  France,  though  the  cargo 
was  at  the  time  at  sea,  and  its  owneis  were  resident  in  England. 

Case  of  The  Uesolution,  Federal  Court  of  Api^eals,  1781,  2  Dallas,  I. 

'"  In  the  case  of  a  collection  of  Italian  paintings  and  prints  cap- 
tured by  a  British  vessel  during  the  war  of  1812,  on  their  passas^c 
from  Italy  to  the  United  States,  the  learned  judge  (Sir  Alexander 
Croke)  of  the  vice-admiralty  court  at  Halifax,  directed  them  to  be 
restored  to  the  Academy  of  Arts  in  Philadelphia,  on  the  ground  that 
the  arts  and  sciences  are  admitted  amongst  all  civilised  natioiLS  to 
form  an  excej)tion  to  the  severe  rights  of  war,  and  to  be  entitled  to 
favour  and  protection.  They  are  considered  not  as  the  peculium  of 
this  or  tliat  nation,  but  as  the  property  of  numkind  at  large,  and  as 
belonging  to  the  common  interests  of  the  whole  species;  and  that  the 
restitution  of  such  propt»rty  to  the  claimants  would  be  in  conformity 
with  the  law  of  nations,  as  practised  by  all  civilised  countries.'' 

Twiss,  law  of  Nations  at  War  (2d  ed.),  132. 

"  Fishing  boats  have  also,  as  a  general  rule,  been  exempt  from 
the  eH'octs  of  hostilities.  Henry  VI.  issued  orders  on  the  subject  of 
fishing  vessels  in  140»i  and  140(>.  In  1521,  while  war  was  raging  be- 
tween Charles  V.  and  Francis,  embassadors  from  these  two  sovereigns 
met  it  Calais,  then  English,  and  agreed  that,  whereas  the  herring 
fishery  was  about  to  conunence,  the  subjects  of  both  belligerents 
engaged  in  this  pursuit  should  be  safe  and  unmolested  by  the  other 
party,  and  should  have  leave  to  fish  as  in  time  of  peace.  In  the  war 
of  ISOO,  the  British  and  French  (irovernments  issued  formal  instruc- 
tions exemj)ting  the  fishing  i)oats  of  each  other's  subjects  from  seizure. 
This  order  was  sul)se(iuetitly  rescinded  by  the  British  Government,  on 
the  ground  that  some  French  fishing  boats  were  equipped  as  giin 
lK)ats  (it  being  intended  by  the  French  to  form  a  flotilla  of  some  r><W 
or  t)00  of  them  to  employ  against  England),  and  that  some  French 
fishermen,  who  had  been  prisoners  in  England,  had  violated  their 
parole,  and  had  gone  to  join  the  French  fleet  at  Brest.  The  British 
restriction  was  afterwards  withdrawn,  and  the  freedom  of  fishing 
was  again  allowed  on  both  sides.  Emerigon  refei*s  to  ordinances  of 
France  and  Holland,  in  favor  of  the  protection  of  fishermen  during 
war.  Fishermen  were  included  in  the  treaty  between  the  United 
States  and  Prussia  in  1785,  as  a  class  of  non-combatants  not  to  be 
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molested  by  either  side.  French  writers  consider  this  exemption  as 
an  establishes!  principle  of  the  nioiiern  law  of  war;  it  has  lxH*n  so 
rect)gniseil  in  the  French  courts,  which  have  restored  such  vessels 
when  captured  by  Fivnch  cruist^rs,  and  the  French  Government,  for 
the  last  forty  years,  has  absolutely  prohibited  their  capture.  The 
Uniteil  States  made  a  like  prohibition  during  the  Mexican  war. 
Tlie  doctrine,  however,  of  the  English  courts  is  that  such  excep- 
tions form  a  rule  of  comity  only;  for  fishing  vessels  fall  under  the 
deMTiption  of  ships  employed  in  the  enemy's  trade,  and  as  such  may 
lie  condemned  as  prize.'' 

2  IInne<k*K  Int.  Ijiw  {M  ed.  by  Bakor),  1(M>-107. 

*'  Co;tst  fishing  vessels,  with  their  implements  and  supplies,  cargoes 
■lid  <'n»ws,  unarmed,  and  honestly  pui*suing  their  peaceful  calling  of 
ditching  and  bringing  in  frc^sh  fish,  are  exempt  from  captuix>  as  prize 
of  war.'' 

The  Puqnete  Ilabann,  175,  V.  S.  r»77.  7o8:  The  liOta,  id.  See  KUi)ra. 
f  1.  I.  7. 

4.    PBOrOSEI)    <fRNERAL     ImMUNFTY. 

§  1108. 

^.  .  .  And  all  women  and  childnMi,  scholars  of  everv  facultv, 
iMiltivatcirs  of  the  earth,  artizans,  manufacturers,  and  fishermen,  im- 
amied  and  inhabiting  unfortified  towns,  villagi>s,  or  phu^es,  and  in 
gi»neml  all  others  whost*  (xrupations  are  for  the  common  subsistena*. 
and  lienefit  of  mankind,  shall  \h*  allowed  to  (*ontinue  their  res|KH*tive 
employments,  and  shall  not  Ih»  molested  in  thrir  iK»rsons,  nor  shall 
their  houses  or  gcKnls  Ik»  burnt  nr  otherwis<»  destroyed,  nor  their 
fields  waste<l  bv  the  arine<l  fon^e  of  the  enemv,  into  whose  iM)w<»r  bv 
the  events  of  war  they  may  hapiK^n  to  fall:  but  if  anything  is  n«H'<»s- 
sar\-  to  l)e  taken  fn)m  them  for  the  im»  of  such  armed  fonv,  the 
same  shall  Iw  paid  for  at  a  n>asonable  pri(v.  And  all  meirhant  an<l 
trading  vessels  employed  in  exchanging  the  prcnlucts  of  dilTeivnt 
plaopK.  and  thereby  n»ndering  the  iHMvssaries,  convenien(*ie<,  mtuI  com- 
forts of  human  life  more  easy  to  Im»  obtaiiHNi,  and  mon*  g^Mioral.  ^Iiall 
In*  allow4Ml  to  pass  fn*e  and  unmoleMed:  and  iieith«T  of  th«»  contnu't- 
ini;  |K>wers  shall  grant  or  issue  any  (*ommission  to  any  private  aruuHl 
vessels,  empowering  them  to  take  or  destroy  such  trading  vess4»l<  or 
interrupt  such  c^ommen^." 

ArtlHo  XXIII.  Trent}-  with  Pnissin.  sljrnoil  Sept.  10.  lTSr».  on  th«  pnrt  of 
the  I'nlted  StattM  by  Fnuikllii.  JofTorwm.  A<!}uns:  on  th«»  |mrt  of 
Pmmla,  by  I>e  Thulenieler. 

See  itaniiiK^ut  In  the  HiHvInl  mitotan'  <»f  rivsUbMit  J.  Q.  Adams  of  Mar. 
15.  1820»  Ulchardiiou*8  Met»ages».  II.  32a 
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Mr.  C.  J.  In^orsoll,  in  "A  View  of  the  Rights  nrd  Wrongs,  Power 
and  Policy,  of  tlie  United  States  of  America,"  a  pamphlet  publijiied 
in  Noxenilxu',  1H08,  while  denouncing  paper  blockades  and  impress- 
ment, asserted  his  conviction  that  the  worlS  would  come  in  time  to 
maintain  the  immunity  of  all  private  property  in  war  on  the  ocean. 
"  If,''  he  said,  "  a  concert  with  Russia,  France,  Holland,  and  Spain, 
all  of  whom  w  ith  Denmark  nmst  desire  it,  could  be  effectuated  for  free- 
ing the  ocean  of  privateers  and  search  sliips,  and  directing  by  com- 
mon agreement  the  operations  of  war  against  ships  of  war,  leaving 
th<'.  merchantman  to  the  peaceable  pursuit  of  his  traffic,  and  if  such  a 
system  could  be  secured  without  our  being  drawn  into  hostilities,  it 
certainly  were  a  consummation  devoutly  to  l)e  wished.''  Mr.  Inger- 
soll  urged  the  same  policy  on  the  floor  of  the  House  during  the  war 
of  1812,  as  well  as  in  a  letter  to  Mr.  Madison  of  July,  1814.  Mr. 
Madison,  it  is  said,  "  replied  that  Mr.  Jefferson  had  rather  taken  the 
other  view  in  his  correspondence  with  Genet,  but  that  he  himself 
thought  the  principle  good  and  desirable,  and  that  unarmed  vessels, 
like  ploughs,  ought  not  to  be  molested." 

MoigH'  IJfe  of  Cliarles  Jartnl  IiigernoU,  324-320. 

"  It  has  been  remarked  that  by  the  usages  of  modem  war  the  pri- 
vate property  of  an  enemy  is  protected  from  seizure  and  confiscation 
as  such;  and  private  war  itself  has  been  almost  universally  exploded 
upon  tlie  land.  By  an  ex(;eption,  the  reason  of  w^hich  it  is  not  easy 
to  j)erccive,  the  private  property  of  an  enemy  upon  the  sea  has  not  so 
fully  received  the  Ixniefit  of  the  same  principle.  Private  war,  ban- 
ishcul  by  the  tacit  and  general  constant  of  Christian  nations  from  their 
territories,  has  taken  its  last  refuge  ui>on  the  ocean,  and  theiv  am- 
tinned  to  disgrace  and  afflict  them  by  a  system  of  licenscnl  robber}*, 
bearing  all  the  most  atrocious  characters  of  piracy.  To  a  Govern- 
ment int(»nt,  from  motives  of  general  benevolence  and  humanity,  \i\xm 
the  final  and  total  supj)ressi()n  of  the  slave  trade,  it  cannot  be  unrea- 
s()na])le  to  claim  her  aid  and  cooperation  to  the  abolition  of  private 
war  upon  the  sea. 

'*  From  the  time  when  the  TTnited  States  took  their  place  among  t\\e 
nations  of  the  earth,  this  has  ])een  one  of  their  favorite  objects. 

'" '  It  is  time,'  said  Dr.  Franklin,  in  a  letter  of  14  March,  1785,  *  it  is 
high  time  for  the  sake  of  humanity  that  a  stop  were  put  to  this  enor- 
mity. The  United  States  of  America,  though  better  situated  than 
any  European  nation  to  make  profit  by  privateering,  are,  as  far  as  in 
them  lies,  endeavoring  to  aljolish  the  practice  by  offering  in  all  their 
treaties  with  other  powers  an  article  engaging  solemnly  that  in  case 
of  future  war  no  privateer  shall  Ih?  commissioned  on  either  side,  and 
that  unarmed  merchant  ships  on  both  sides  shall  pursue  their  voyages 
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unmolested.  Tliis  will  1»  a  happy  iinproveinont  of  the  law  of  nations. 
The  humane  and  the  just  can  not  but  wish  general  success  to  the 
proposition.' '' 

Mr.  Adiim8.  Hoc.  of  State,  to  Mr.  Kusli.  min.  to  England.  July  28.  182:j. 
MS.  Iniit  IT.  States  MinlKtprH,  X.  G8. 

Tbhi  propotial  was  Kc*nt  to  tlie  leading  maritime  tmwerH,  Imt  waH  not 
cnrrled  Into  eflfet't. 

An  example,  given  to*  Mr.  Adams  hiiuHelf,  of  that  private  war  on  the  sea, 
which  he  fM>  strongly  depr(i*ated  and  (.■ondemncHl,  may  Yh}  found  in 
the  following  letter  addresswl  by  him  to  Mr.  Justice  William  John- 
son, of  the  Supreme  Court,  in  1820 : 

••  I  have  had  the  honor  of  nn-elving  y<mr  letter  couununicating  informa- 
tion of  the  decease  of  Mr.  Parker,  late  I*.  S.  district  attorney  for  the 
district  of  South  (*arolina,  and  also  your  two  letters  of  the  2(>th 
ultimo,  with  the  enclosurt»s  in  one  of  them.  The  first  was  immedi- 
ately transmitter]  to  the  President,  and  the  last  two  will  he  for- 
warded to  him  as  soon  as  iHwsible. 

••The  agent  of  tlie  United  States  now  on  his  way  to  Angostura,  has  Imhmi 
instructed  to  demand  the  revocation  of  the  commission  of  Captain 
Almeida,  and  satisfaction  for  his  reinrnted  outrages  ufion  tlie  laws  of 
the  Cnited  States.  But  Almeida  is  a  citizen  of  the  Tnited  States 
ami  has  never  cease<l  for  many  ymrs  to  l»e  an  Inhabitant  of  Balti- 
more, exce|)ting  wtien  he  has  lKH?n  a  wmi  rover  under  South  American 
flags  and  conmiissions.  .\s  captain  (if  the  Loiiitta  he  was  a  Buenos 
Ayri*iui;  as  captain  of  the  WilMim,  alias  HuUvar,  lie  is  a  Cnlombinu, 
but  the  Republic  of  <*olombia  has  no  hold  u|N>n  him,  and  if  tlH»y 
revoke  his  commission  he  ran  bu^*  one  (»f  Artigas  for  a  few  dollars. 
Tlie  lilM*rality  of  this  ftoveniment  In  admitting  Into  (mr  |Mirts  aniHMl 
resHels  of  tlie  South  Amerl<*an  r«»volutionlsts.  has  not  Immmi  well 
re<iulted.  They  have  In  faict  iM'ither  shiiw.  of!i<'ers,  nor  S4»aiiien  <»f 
their  own.  TlM^y  disavow  pirarU^  c«miniitetl  in  their  naim^s.  but 
they  cfmimission  fonMgners  witli  f»laiik  (iiminissionH.  They  rcH|nin> 
neither  residt»n<i*  nor  ritiz^Miship  a.s  quaiitlcations  for  their  oltitvrs, 
and  they  authorize  adjudications  uinhi  their  <*]iptures,  out  of  tlmir 
own  territories.  The  ct»urt  at  Margaritta,  is  a  m(M*ker>'  u|Min  Judi- 
cial proc<*edings.  and  In  a  diH<'UKsion  which  we  have  lia<l  with  tts* 
VeneKuelan  autlniritit^.  they  assunu'd  as  a  principle  that  irn^ilari- 
tles  of  their  tribunals  were  merely  crn»rs  of  f<inn,  and  that  when  the 
property  niptureil  was  dr  farto  that  of  their  eiiciiilw  tlicy  had  a  right 
to  keeji  It.  however.  It  iiilgbt  have  got  Into  their  iM»wer.  and  however 
informal  their  administration  of  adinlnilty  i^ourt  Justlci'  might  In*. 
We  have  lieen  these  thn*<»  y«»ars  nMiionstratlng  with  tliein  as  p'Utly 
and  amicably  as  |m>ssI1iIc  against  tli(^s<>  pn'varlratloiis.  but  their  irnv- 
eniments  are  <'hln<*s4»  sliadows:  tli«\v  rKe  \\\Mni  tin*  stage  and  pass  off 
like  tlie  imagi*s  of  Baiiquo's  (b's<*eiidants  In  MarU'tli.  Before  a  dls- 
fiatch  can  lie  transmit tnl.  and  an  answer  nsflv***!,  a  new  S4»t  of 
performers  apfiear  uimhi  the  stage,  wlio  aeknowl<»dge  no  resi>onsi- 
bllity  for  the  ac*ts  of  their  pn^bMH^ssors.  and  vanish  In  their  turn  to 
nMike  way  for  oth4*rs.  We  Ihi|k»  for  U»tter  things  In  future,  but  In 
the  menntlme  all  the  justbv  wt*  (*:in  olitaln  must  f»e  by  the  e\«i-utlon 
of  our  own  laws  and  the  d<><-lsions  of  our  own  tribunals."  (Mr 
Adams,  8e<*.  of  State,  to  Mr.  Justb-e  Johnson,  l*.  S.  Supn^/je  Court. 
Sept  G,  laao,  18  MS.  Dom.  Let.  1^2.) 
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"Among  the  subjects  included  in  the  power,  are  those  of  navigati. 
and  commerce  l)etw  eon  the  two  countries,  and  the  principles  of  m/^ 
time  wm*  and  neutrality.     An  attempt  for  a  negotiation  with  Gr»^ 
Britain  will  be  made,  with  a  view  to  the  eventual  abolition  of  prit^^^s-  U 
war  vpon  the  .sea.     This,  like  the  abolition  of  the  African  slave  trucIMe, 
will  require  for  its  accomplishment,  the  concurrence  of  all  the  gr^^t 
maritime  powers.     You  will  at  an  early  period,  be  further  instruct  ^^d 
concerning  it.     For  the  present  you  will  merely  give  notice  of  t  *e 
reason  for  including  it  in  the  power.     It  is  altogether  distinct  fn^^*" 
the  others,  which  may  be  discussed  and  adjusted  without  any  refL^"^^' 
ence  to  it  whatever." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  Middleton,  inin.  to  Russia.  Xo.  18,  Jur^'^y 
20,  1823,  X.  IC^l. 

"The  principle  upon  which  the  Government  of  the  United  States  w 
offers  this  proposal  to  the  civilized  world  is,  that  the  same  pi 
of  justice,  of  charity,  and  of  iwace,  under  the  influence  of  whi 
Christian  nations  have,  hy  common  consent  exempted  private  p 
erty  on  shore  from  the  destruction  or  deprcilatitm  of  war.  require 
same  exemption  in  favor  of  private  proi^erty  upon  the  sea.    If  tl 
be  any  objection  to  this  conclusion,  I  know  not  in  what  it  consls         ^' 
and  if  any  should  occur  to  the  Russian  Government,  we  only  wrr:^'^ 
that  it  may  be  made  a  subject  of  amicable  discussion."     (Mr.  Adacrr^"^ 
Sec.  of  State,  to  Mr.  Middleton,  Aug.  13,  1823,  MS,  Inst,  U.  Sta   ''*» 
Ministers,  X.  97.) 

"  I  called   at  the   President's  with  the  draft  of  instructions     ^^ 
R.  Rusli,  to  accompany  the  project  of  a  convention  to  regulate  hqvlVm.'^I 
and  belligerent  rights  in  time  of  war.     The  President  had  suggestec?  ^ 
single  alteration  in  the  draft  of  a  convention  which  I  had  sent  him  on 
Saturday. 

"  Mr.  Calhoun  came  in  while  I  was  reading  to  the  President  the 
draft  of  the  instruction,  and,  after  I  had  finished,  started  several 
doubts  as  to  the  ])ropriety  of  proposing  this  project  at  all.     He  was 
confident  it  would  not  be  accej)ted  by  Great  Britain:  and  I  have  no 
exj)ectation  that  it  will  at  this  time.     But  my  object  is  to  propose  it 
to  Russia  and  France,  and  to  all  the  maritime  powers  of  Europe,  as 
well  as  to  Great  Britain.     We  discussed  for  some  time  its  exjx^dieiicy. 
I  appealed  to  the  primitive  policy  of  this  country  as  exemplified  in 
the  first  treaty  with  Prussia.     I  said  the  seed  was  then  first  sown, 

« ■ 

and  had  borne  a  single  ])lant,  which  the  fury  of  the  revolutionary 
temj>est  had  since  sw(»j)t  away.  I  thought  the  present  a  moment  emi- 
nently nuspicious  for  sowing  the  same  seed  a  second  time,  ami, 
although  1  had  no  hope  it  would  now  take  root  in  England,  I  had  the 
most  cheering  confidence  that  it  would  ultimately  lx*ar  a  harvest  of 
happiness  to  mankind  and  of  glory  to  this  Union. 

'"Mr.  Galhoun  still  suggested  doubts,  but  no  positive  obji»ction.«s 
and  the  President  directed  me  to  send  the  draft  of  the  articles  round 
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ho  momlxTs  of  the  Administration,  and  to  call  a  meeting  of  them 
to-morrow  at  one.  I  was  not  surprised  at  Mr.  Calhoun's  doubts, 
plan  involves  nothing  less  than  a  revolution  in  the  laws  of  war — 
n^at  amelioration  in  the  condition  of  man.  Is  it  the  dream  of  a 
onary,  or  is  it  the  gi'eat  and  practicable  conception  of  a  benefactor 
liunkind  (  I  Iwlievc  it  the  latter;  and  I  believe  tliis  to  be  precisely 
time  for  proposing  it  to  the  world.  Should  it  even  fail,  it  will 
lionorable  to  have  proiK)sed  it.  Founded  on  justice,  humanity, 
lx»nevolence,  it  can  in  no  event  l>ear  bitter  fruits." 

(*i  J.  g.  AdaiiiH'H  Memolnt.  UU,  July  28,  1823. 

Mr.  Calhoun  told  me  that  upon  reflection  he  thought  better  of 
project  for  abolishing  private  war  upon  the  sea  than  he  had  at 
t. 

The  im|)ortant  labor  of  the  month  has  l)een  the  preparation  of 
.ructions  to  R.  Rush  and  to  II.  Middleton  upon  the  Northwest 
ibt  question^  and  u|K)n  the  project  of  a  convention  for  the  regula- 
I  of  neutral  and  belligerent  rights.  Theses  are  l)oth  im|>ortant 
Lsactions,  and  the  latter  <»si)ecially  one  which  will  warrant  the 
ml  inv(K*ation  of  wis<loni  from  al>ove.  When  I  think,  if  it  pos- 
y  could  succHH»d,  what  a  n»al  and  solid  blessing  it  would  Ih»  to  the 
iian  nict\  I  can  scanvly  giuird  mysc»lf  from  a  spirit  of  enthusiasm, 
i(*h  it  lMHX>mes  me  to  distrust.  I  feel  that  I  could  die  for  it  with 
.and  that,  if  mv  last  moments  could  Ik?  chei>red  with  the  conscious- 
■i  of  having  c^ontributed  to  it,  I  coidd  go  lM»fon»  the  throne  of 
iii|H)ten(v  with  a  plea  for  uhtcv,  and  with  a  <*ons<'iousness  of  not 
ing  lived  in  vain  for  the  world  of  mankind.  It  has  Uhmi  for 
V  than  thirty  years  my  prayer  to  (uh\  that  this  might  1m»  my  lot 
n  earth,  to  ivnd<»r  sigtuil  S4»rvi(v  to  my  <'onntrv  and  to  my  sjM»cies. 
the  >|H»cific  object,  the  en<l,  an<l  the  means,  I  have  n»lie<l  alike 
n  the  go<Hlness  of  (uhI,  What  they  were,  or  would  U\  I  knew 
Vnr  '  it  is  not  in  man  that  walketh  to  <lin»ct  his  ste|)s/  I  have 
K*n»<l  s<»rvi<*<»s  in  mv  <*ountrv,  but  not  sueh  as  could  satisfv  mv  own 
lition.  Hut  this  offers  the  sj)*»cifi<'  objeet  whi<*h  I  have  desinnl. 
I  whv  >hould  not  the  hearts  of  the  rulers  of  mankind  1h»  turned  to 
n>ve  and  establish  it  ^  I  have  o|M*neil  my  soul  to  the  hoiK\  though 
I  tr*»mbling." 

a  MeuK>irK  of  J.  Q.  Ailnins.  ItH;.  July  .'U.  IS-SL 
iUH\  also.  hi.  l«a>-171,  '22,^ 

he  projwt  of  a  eon  vent  ion,  (*<»ntaining  a  clause  exempting  merchant 
el>  and  their  carg«M»>,  U'iiig  |»ri\ate  pn»|K»rty,  from  captun*  in 
•  of  war,  was  <*omnnnru'ate<l  to  the  Kus>ian  (lovernment  in  Keb- 
•v.  1^24.  (N»uiit  NesM»lrnflr  ^IiowimI  liv  lii-^  an^w^r  that  the  prop- 
ion  had  bevu  received  by  the  Kn»]>eror  in  the  "  kinde>t  spirit,'' 
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but  lit  the  same  time  intimated  that  it  could  1x5  made  effectual  onlv 
by  the  universal  consent  of  nations,  without  which  it  would  lead  to 
no  practical  results.  It  does  not  appear  that  the  subject  was  then 
further  discussed. 

Mr.  Adnins,  Scm*.  of  State,  to  Mr.  MidUleton.  luln.  to  Ruflsia,  Aug.  13.  1823, 
MS.  Inst.  U.  States  Mins.  X.  07;  Mr.  Van  Buren,  See.  of  State,  to 
Mr.  Uaiidolpli.  iiiin.  to  Russia,  No.  2,  June  18,  1830,  Ma  Inst  I'. 
States  Mins.  XIII.  127. 

"  Till*  articles  of  the  draft  are  all  adapted  to  one  purpose — that  of  miti- 
gating the  rigor  and  tlie  nilserles  of  war,  by  withdrawing  from  the 
sphere  of  its  oi)erations  private  proi)erty  upon  the  »ea,  as,  by  the 
modern  usages  and  law  of  nations,  founded  on  the  precepts  of  Chrk- 
tianiiy,  private  in"oi»erty  ui>on  the  land  already  lias  lieen."  (Mr. 
Adams,  See.  of  State,  to  Mr.  Middleton,  mlu.  to  Russia,  Aug.  13, 1823. 
MS.  Inst.  IT.  States  Mins.  X.  J>7.) 

Set»,  in  this  relation,  Mr.  Adams,  Se<*.  of  State,  to  Count  de  Meuon,  Fraich 
i'hargO,  July  31,  182:5,  MS.  Notes  to  For.  I^gs.  III.  147. 

The  '^  novel  character  "  of  the  proposition  to  exempt  private  prop- 
erty at  sea  from  capture;  '*  the  very  imi>ortAnt  bearings  its  adoption 
must  have  upon  the  interests,  j>erhaps  the  safety,  of  the  United  States; 
the  deep  que^stion  of  j)olicy  it  involves,  and  the  very  doubtful  expe- 
diency of  restricting  our  means  of  marine  warfare  to  our  young  navy 
alone,  are  considerations  which  would  make  the  President  pause  be- 
fore committing  his  country  upon  a  subject  of  so  deep  importance  to 
its  scK!uritv.  But,  convinced  bv  the  answer  of  the  Russian  minister 
to  Mr.  MidcUctoirs  proposition  that  the  time  has  not  yet  arrived 
when  any  definite  results  could  be  expected  from  its  renewal,  he 
has  thought  it  expedient  to  leavx*  it  out  of  our  view  for  the  pre.sem, 
and  to  confine  the  neii:otiations  within  the  limits  traced  out  bv  the 
acknowledged  principles  of  the  neutral  leagues  of  1780  and  ISOO." 

Mr.  Van  lUn-4»n,  StK\  of  Stato.  to  Mr.  Randolph,  ndn.  to  Russia,  No.  2. 

.Tuno  i:{.  18:{U.  MS.  Inst.  U.  States  Ministers.  XIII.  127. 
A  projt'cl  of  a  ('(niviMition  was  enclosed  enil)ra('ing  the  points  included  in 

tlie  nrmtMl  neutrality. 
Sw.  in  this  relation,  memoranda,  Ai)ril  4.  1829.  and  April  1(5.  1829.  MS. 

Inst.  Spe<-ial  Missions,  1.  ,*{4,  .'^5. 

"  Should  the  leading  powers  of  Europe  concur  in  proposing  as  a 
rule  of  international  law,  to  exenii)t  [)rivate  property  u}K)n  the  ocean 
from  seizure  hy  public  armed  (!rui.sers,  as  well  as  by  privateers,  the 
United  States  will  readily  meet  them  upon  that  broad  ground." 

President  IMerce.  annnnl   message.  Dee.  4,  lSi>4,  Richardson's  Messages^ 

v.  277. 
Sw.  to  tiie  same  effect,  Mr.  Many,  Sih*.  of  State,  to  Baron  Gerolt,  Pmasian 

min.,  Dec.  U,  18.54,  MS.  Notes  to  l»rnss.  I^jr.  VII.  28. 

Xoveml>er  10,  18G7,  the  Chevalier  Oerruti,  Italian  minister  at 
l]^;ishington,  invited  the  United  States  to  renew  Mr.  Marcy's  propo- 
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Ml,  addressed  to  the  repro,sentativcs  of  Austria,  France,  Pnissia, 
tsia,  and  Sardinia,  on  July  28,  185(>,  to  amend  the  first  article 
he  Declaration  of  Paris  so  as  to  exempt  from  seizure  the  prop- 
r  of  citizens  of  a  Ixilligerent  power  on  the  high  seas,  except  in 
cases  of  contraband.  This  invitation  was  extended  by  the  Chev- 
r  Cerruti  in  behalf  of  his  Government,  under  the  belief  that 
moment  had  come  for  establishing  by  universal  law  the  im- 
ttity  of  private  proj^erty  at  sea  in  time  of  war.  Mr.  Seward 
wered  that  '*  after  Mr.  Marcy's  proposition  was  made  and  de- 
ed/' the  United  States  had  the  misfortune  to  experience  "  the  evils 
'^edition,  insurn»ction  and  rel)ellion;"  that  at  this  critical  junc- 
?  the  United  States  offered  to  waive  the  Marcv  amendment  and 

ft* 

h\v  to  the  I>eclarati(m  of  Paris  without  n\serve,  but  that  some  of 
|)arties  to  that  declaration  declincMl  to  receive  her  accession  ex- 
t  on  condition  *'  that  they  shouhl  l)e  at  lil)erty  to  recogni/xj  the 
ite<l  States  reikis  as  a  maritime  jKiwer  (npial  under  the  treaty  of 
is  to  the  United  States  thems(»lves/'  and  that  under  these  circum- 
loos  the  (fovernment  of  the  I'uited  Statt»s  ilid  not  think  the  time 
venient  "for  renewing  the  debate"  \\\h)U  the  questions  which 
«  on  the  iHinclusion  of  the  Declaration  of  Paris. 

Mr.  S^mard,  Hei\  of  State,  to  the  (Mwvaller  (Vrrutl.  ItaUan  inlii.,  lhH\  11. 
IHirr,  MR.  Notw  to  Italy,  VI.  'M4. 

**  We  inuHt  »tUl  defer  any  pnM'e^Mllnj:  to  eotninU  thl«  (lovernment,  for  the 
reuHon  that.  In  tht*  pr(*wMit  <*<»ndUion  of  our  rehitlonH  with  <»ne  of  the 
Kuro[K*an  iN>wers,  any  pr(»iMisiti<»n  to  a  foreign  state  for  the  hiviohi- 
hUlly  of  private  iK^rsons  and  pn)|H»rty  on  tlicjil^h  nean  (xnild  imt  Ik? 
<»xiitH'teti  to  find  favor  with  tla*  Sonati*  of  tlio  Tnltinl  Stalw  or  with 
tlie  foiintry.  Thr  prhu-lplo  whirh  Franklin  pro|>os4Hl  Is  widely 
t*berlsh«Hl,  and  ther<»  <»xlsts  an  earnest  di»sir«»  anions  uh  to  glvo  it 
vitality,  thus  at  on<*o  vindicating  Franklin*s  [diiianthmpiral  fon*- 
fflKht  ami  se<>urin^  to  <|urH<'lv<^  and  to  f»ur  country  a  new  distinction 
for  humanity  and  l»enevoIcnc<'.  It  is  not  to  lie  underst(MMl  that  the 
Presiident  thinks  that  the  time  has  not  arriv^Hl.  but  oidy  that  tin* 
inim4*dlate  nuidition  is  unfavorable.  .  .  .  The  cabb>  has  a  state- 
nii*nt  that  your  treaty  ufMui  the  naturalisation  (piestion  is  omiplete. 
I  tK»|N>  that  it  may  Ik*  foiiowcMl  by  prompt  .-iction  on  the  |mrt  of  itnmt 
Britain.  In  that  vm^*  I  will  a^rain  brin;:  your  proiMisition  conoTuin): 
the  Inviolability  of  private  pro|H*rty  in  war  to  th<*  ii>nsideration  of  the 
Pre«l<k»Dt  and  his  ctinstitutiomil  ndvisers.*'  (Mr,  Sewanl.  Sim*,  uf 
State,  to  Mr  Banrn»ft,  min.  to  Prussia.  No.  4r».  Feb.  25,  ISiw.  .MS. 
InKt  Prussia.  XIV.  r»<M.  > 

On  the  proposition  of  my  mini>trv,  I  onler  that  in  ea.M*  of  war 
!vhant  vessels  l)elon^n|;  to  subjects  of  liostile  states  shall  not  !>«» 
)iKi.  to  <letention  and  rapture  l)v  my  ships  nt  war  so  lon^  as 
iprority  is  ol>serve«l  hy  tlie  hovtile  -tate^.  The  fon»;r«>in^  deenM*  lias 
ippIi<*atioii  to  th<>s4»  Vi*SM'l^  \\  hich  woiiM  U'  suhjcvt  to  detention  and 
(Core  even  if  they  were  neutrals/* 
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Prussian  royal  order,  May  19,  1860,  enclosed  fvlth  Baron  von  Geno^** 
Prussian  niln.,  to  Mr.  Seward,  Sec.  of  State.  Aug.  7,  186G,  MS.  N(Ft^<* 
from  Prussian  Leg. 

By  a  ministerial  declaration  of  June  21,  18GG,  it  was  declared  thattl^^ 
exemption  applied  to  the  cargo  as  well  as  to  the  vessel,  and  tliat,  ^ 
Austria  had  made  known  that  she  also  In  consideration  of  it!-  ^' 
I)rocity  held  to  the  principles  set  forth  in  the  royal  decree  of  May  '^^ 
its  provisions  were  fully  applicable  to  Austria  during  the  w^"*'- 
(Ibid.) 

Baron  von  Gerolt  also  enclosed  a  copy  of  an  Austrian  im|)erial  mandfii^-te 
of  May  13,  18<><j,  containing  the  following  provisions: 

**Arti<'le  1.  Merchant  vessels  and  their  lading  may  not,  on  the  ground  tkim^t 
they  belong  to  a  ctmntry  with  which  Austria  is  at  war,  he  detained      at 
sea  by  Austrian  vessels  of  war,  nor  be  declared  good  prize  by  Austr*.fflii 
prize  courts;  provided  the  hostile  power  observes  reciprocity  tuwtntl 
Austrian  merchant  vessels.    The  observan(?e  of  reciprocity  will      lie 
l>resumed  until  notice  of  the  contrary  is  receive<l,  while  equally  fav-^^r- 
able  treatment  is  extended  to  Austrian  merchant  vessels  on  the  i>airt 
of  the  hostile  iK)wer.  either  in  a(rcordance  with  the  settled  princiijJa 
of  its  legislation,  or  guaranteed  by  their  explanations  at  the  i-on- 
menccment  of  hostilities. 

"Article  II.  The  provisions  of  Article  I.  have  no  application  to  merchant 
vessels  carrying  contraband  of  war  or  violating  blockades  lawfuJIr 
binding.*' 

Baron  von  Gerolt  also  encloseil  copies  of  Articles  211  and  212  of  the  Italian 
code  of  the  merchant  marine  of  .Tune  25,  18(55,  part  I.  title  4,  chapter 
2,  enacting  the  exemption  of  merchant  vessels  from  hostile  capture  oo 
condition  of  recipro<*ity,  except  in  cases  of  contraband  or  blockade. 

In  compliance  with  the  reiiuest  of  Raron  Von  (ierolt,  thest*  various  pr"" 
visions  wer(»  puI)lish(Hl  i)y  tlie  Department  of  State  for  the  infDrnia* 
lion  of  the  jitiblic  in  the  Tniteil  States.  (Mr.  Hunter,  SiKrond  As^«i^ 
Sec.  of  State,  to  Baron  von  Gerolt,  Prussian  min..  Aug.  28,  18(!0.  MS. 
Notes  to  Prussian  Leg.  VII.  470.) 

July  10,  1870,  Baron  (iorolt,  (ierman  minister  at  Washin(rton' 
c()inniuni(!ate(l  to  Mr.  Fish  a  telo«rrinn  from  Count  Bismarck,  sjivuig 
that  private  i)roj>erty  on  the  hi<rh  seas  wouhl  be  exempt  from  Si'i^^"'* 
by  (Ierman  shij)s  without  ro<rar(l  to  reciprocity.  Mr.  Fish,  iuexpre:^ 
in^  «i^ratifi('ation  with  this  announcement,  referred  to  the  treaty  ^^^" 
IVusMa  of  ITSn,  anil  to  tlie  attitude  of  tlie  Administration  of  Pr**^* 
lU^nt  l*ierce  in  oU'erin<r  to  exemj)t  private  property  upon  oc*euii  fn^ 
('a|)ture  if  the  leadin«r  ]H)W(m*s  of  Kur()j)o  would  ccmcur.  On  OctoW^ 
•J8,  ISTO,  Mr.  Bancroft,  then  American  minister  at  Berlin,  wasaiith'^'* 
ized  to  obtain  the  reco<jrnition,  in  pendin^r  treaty  negotiation?  witb^"* 
North  (ierman  Union,  of  the  j)rincii)le  of  exemption.  On  Janii^^y 
II,  ISTK  Baron  (ierolt  notified  Mr.  Fish  that  the  German  Govern- 
ment, in  view  of  France's  treatment  of  (ierman  merchant  ships. ^*-^ 
obliofed  to  revoke,  after  four  weeks*  notice,  the  exemption  p^evioU^ly 
extended  to  French  mei'chant  vessels  *' not  carrvin<j  contralwinl  *** 
war/'  from  capture.     In  acknowledging  the  receipt  of  this  coiuinuni' 
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Mr.  F'ish,  on  January  14,  1871,  observed  that  the  notice  related 
J  French  merchant  vessels  and  made  no  mention  of  American 
int  ships,  and  he  inquired  whether  the  latter  would  continue 
xempt  from  seizure  or  whether  they  would  be  relegated  to  their 
under  Article  XIII.  of  the  treaty  with  Prussia  of  1799,  which 
viveil  by  Article  XII.  of  the  treaty  of  1828,  and  which  provide<l 
)ntraband  might  lx»  detained  or  preempted,  but  should  not  l)e 
ate<l.  On  February  t).  1871,  Baron  (lerolt  communicated  to 
ish  a  telegram  from  Count  Bismarck,  saying  that  the  a(*tion 
many  in  n*lation  to  American  vassels  would  of  course  l)e  gov- 
l)V  the  tn»atv  of  1799. 

tiiron  <;«Tolt  t«»  Mr.  FIhIi,  July  10.  1870,  For.  Itel.  1870,  2ir>;  Mr.  FiRh  to 
nnniii  (ierolt.  July  22,  187r>,  Id.  217;  Mr.  FIhIi  to  .Mr.  Hnncroft.  No. 
2ri7,  0<-t.  2ft.  1870.  III.  KM;  liaron  (iorolt  to  .Mr.  Fish,  Jan.  14,  1871, 
For.  Uel.  1871.  4<«;  Mr.  FIhIi  to  Baron  (Jerolt.  Jan.  14,  1871.  Id.  403; 
Haron  fSeroIt  to  .Mr.  Fish,  Fol».  9.  1871.  Id.  407. 

in  to  tlie  (]U4*8tlon  of  tlio  prew^nt  api>li(*ntlon  of  Art.  XIII.  of  the  treaty 
uf  \l\f.K  wi*  Mr.  Hay,  S<»c.  of  Stat«».  to  Mr.  White,  auihaHH.  to  <fer- 
Miany,  No.  IKIO.  Jan.  2.  IIMH),  .MS.  Iiwt.  (Sennany,  XXI.  12}). 

le  high  contracting  parties  agi^ee  that,  in  the  unfortunate  event 
ir  Ix^twwn  them,  the  private  proi)erty  of  their  resix»ctivecitiz(»ns 
bje<-ts,  with  the  excvption  of  contniband  of  war,  shall  Ik»  exempt 
*aptun»  or  M»izure,  on  the  high  s<mis  or  elst»wliere,  by  the  armed 
or  by  the  military  fon*es  of  either  party:  it  lH»ing  understiMul 
ii>ex(*mption  shall  not  exteinl  to  ves><»ls  an<l  their  carg(M»s  which 
ttempt  to  enter  a  jKirt  blockaded  by  the  naval  fonvs  of  either 

i«T.  XII.  Tn'aty  l)otw«HMi  tin*  TnlttHl  Stat<»M  and  Italy,  Feb.  2r»,  1871. 

■ 

1S94,  after  the  outbr«»ak  of  war  lM»tw<H»n  China  and  Japan,  a 
i»s<»  bark,  the  Tinkin  Martt^  arrived  at  Taku,  China,  loaded 
uilwav  tinilHT.  She  was  at  once  H»ized  bv  the  (Miines<»,  Thev 
I,  how«»ver,  to  n*leasi»  her  if  Japan  would  n*frain  from  moU*st- 
iine-!e  merchant  vt»ss<»l>.     The  Japanex*  (iovernment  agriH?d  to 

extvpt  as  to  "ships  carrying  tr(H)ps,  or  other  contraluind  of 
)r  attempting  to  !»n»ak  bhM'kade.'*  The  Chines*  authorities 
«1   their  willingn<*ss  to  accept    thes<»   terms,  but    expre^si^I   a 

for  a  statement  from  Japan  as  to  wluit  would  \h*  i-on^ideivd 
l«nd  of  war.  The  Japaiiest*  (loverinnent  declined  to  iletine 
Iwnd  of  war,  and  in<piiivd  wliether  that  part  of  the  Chines4» 
ation  of  war  of  .Vugu>t  1,  1n94,  whicli  dinn-ted  that  Japanese 
Milering  Chine<4»  |M)rts  sliould  Ik»  destroyed,  woidd  l)e  n»voke<l. 
r»in!ig-li-Yamen,  on  ground^  of  national  <lignity,  as  well  as 
in  apprehensi<m  that  the  privilege  of  entering  (1iine>4»  |H>rts 

be  perverted  to  hostile  purposes,  au^wered  that  no  part  of  the 
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imperial  edict  could  be  revoked.  The  negotiations  then  ended.  Tli^ 
Tsung-li-Yamen,  while  admitting  that  vessels  carrj'ing  troops  o- 
breaking  a  blockade  would  be  subjexrt  to  seizure,  desired  that,  in  viev 
of  Japan's  refusal  to  define  contraband,  vessels  should  be  exempted 
from  search  for  carrying  it;  but  the  legation  of  the  United  Stat^ 
at  Peking  refused  to  submit  this  projjosal  to  the  Japanese  Govern 
ment.  It  seems  the  Viceroy  Li  absented  to  the  proposal  of  Japan 
ex(*ept  as  to  Japane,se  vessels  being  allowed  to  visit  Chinese  porta 
The  Chinese  (Jovernmeiit,  however,  decided  to  restore  to  her  owners 
the  bark  Tenklo  Maru,  which  had  cleared  for  Taku  before  war  was 
declared. 

For.  Uei.  18IM,  1(«>-175. 

Judge  Brawley,  of  the  United  States  district  court  for  the  district 
of.  South  Carolina,  in  the  cas(»  of  the  Spanish  steamer  Rita^  con- 
denmed  by  the  decree  of  the  court  as  enemy's  property,  June  2, 18^ 
said: 

"As  this  vessel  w-as  enemy  property,  .  .  .  it  is  by  the  law  of 
nations  subject  to  condemnation  and  forfeiture.  Under  the  infl"' 
ence  of  the  milder  sentiments  of  recent  years,  the  private  property  of 
noncombatants  upon  land  is  generally  held  not  liable  to  seizure  as 
booty  by  an  invading  army ;  and  it  is  to  the  credit  of  the  Government 
of  the  United  States  that  it  has  sought,  on  several  occasions,  toh*^ 
em])odie(l  into  tlie  law  of  nations  the  more  mild  and  mitigated  p^c- 
tice  of  exempting  merchant  vessels  from  capture;  but  except  m^ 
la  ted  cases,  provided  for  by  treaty,  this  policy  has  not  met  withg^^* 
eral  acceptance." 

HrawU'y,  J.,  T1h»  Uita  ( 1S9S),  S7  Frd.  Uop-  J>-^  ^-<». 

"  Since  the  conference  has  its  chief  reason  of  existence  in  the  heavy 
bur(l(»ns  and  cruel  waste  of  war,  which  nowhere  affect  innocent  pri- 
vate persons  more  severely  or  unjustly  than  in  the  damage  done  to 
])eaceable  trade  and  commerce,  especially  at  sea,  the  question  ot 
exempting  ju'ivate  pr()[)eriy  from  destruction  or  capture  on  thehij" 
M»as  would  siM'm  to  be  a  tinielv  one  for  consideration. 

''As  the  United  States  has  for  many  years  advocated  the  exempt*^ 
of  all  private  property  not  contraband  of  war  from  hostile  treatment? 
you  are  authorized  to  propose  to  the  conference  the  principle  oi 
extending  to  strictly  private  ])roperty  at  sea  the  immunity  fi^ 
destruction  or  capture  l)v  belligerent  powers  which  .such  property 
already  enjoys  on  land  as  worthy  of  being  incorporated  in  the  per- 
manent law  of  civilized  nations."' 

Instructions  to  the  American  delegates  to  The  Hague  Conference.  Apn* 
18,  lS(m,  For.  Rel.  1890,  511,  51^. 
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t  now  remains  to  report  the  proceedinp^  of  the  conference,  as 
is  our  own  action,  iv^aniiiijr  the  question  of  iiuininiity  of  private 
[•rtv  not  contraband  from  st»izuiv  on  the  seas  in  time  of  war. 
1  the  very  beginning;  of  onr  sessions  it  was  constantly  insisted  by 
ng  representatives  from  nearly  all  the  great  i)owers  that  the 
n  of  tlie  conference  should  Ix*  strictiv  limited  to  the  matters 
fi«l  in  the  Russian  circular  of  December  30,  1808,  and  referred 
the  invitation.emanating  from  the  Netherlands  ministry  of  for- 
affairs. 

lanv  reasons  for  such  a  limitation  were  obvious.  The  meml)ers 
e  amfert>nce  were  from  the  l>eginning  deluged  with  books,  pam- 
s,  circulars,  newspa|K»i-s,  broadsides,  and  private  letters  on  a  inul- 
e  of  iuirning  questions  in  various  parts  of  the  world.  Consider- 
numliers  of  men  and  women  devoted  to  urging  thest*  ({uestions 
J  to  The  Hague  or  gave  notice  of  their  coming. 
It  was  very  generally  l)elieved  in  the  conference  that  the  admis- 
of  any  question  not  strictly  within  the  limits  proposed  by  the  two 
liars  above  mentioned  would  o{K^n  the  door  to  all  thes(>  pro])osalH 
e  referred  to,  and  that  this  nnght  lead  to  endless  confusion,  to 
wl  delMite,  [x^rhaps  even  to  the  wrcH'k  of  the  conference',  and  c<m- 
ently  to  a  long  |>ost|Mmement  of  the  objects  which  lK>th  those  who 
nione<l  it  and  those  who  entered  it  ha<l  dire<*tlv  in  view. 

ft. 

[t  was  at  first  hehl  bv  verv  inanv  memlnTs  of  the  conference  that 
Tthe  proi)er  application  of  the  alM)ve  rule  the  proposal  ( ?)  ma<lo 
he  American  c*<munission  could  not  Im»  re(rive<l.  It  required 
h  and  earnest  argument  on  our  part  to  ciiange  this  view,  but 
Iv  the  memorial  from  our  commission,  whi<*h  stated  fuHv  tiie  his- 
•al  and  actual  relaticm  of  the  Tnite^l  States  to  the  wiiolc  sul)ject, 

nHvive<l,  referrtnl  to  the  appropriate  <*()mmittee,  and  finally 
gilt  by  it  l)efon»  the  conferemv. 

tn  that  Ixxly  it  was  listeiuMl  to  with  close  attention,  and  the  speech 
»e  chainnan  of  the  committer,  who  is  the  eminent  president  of  the 
^ztielan  arbitration  tribunal  now  in  >4»-;sion  at  Paris,  paid  a  hearty 
ite  to  the  historical  adhesion  of  the  Tnited  Stat<»s  to  the  great 
ciple  c<mcerned.  lie  then  moved  that  the  subject  Im»  n'fernMl  to 
ture  ctmference:  This  motion  we  accTptetl  and  s4»condetl,  taking 
f*ion  in  doing  so  to  restate  the  American  d<H*trin<»  on  the  snbjtM-t, 

its  claims  on  all  the  nations  rcj»rcxMitc<l  at  the  con f«»rcnc<».  Tho 
luiHsion  was  thus,  as  we  lH»liev(»,  faithful  to  one  of  the  oldest  of 
rictn  traditions,  and  was  able  at  lea>t  to  k«»ej)  the  subject  lH»fon» 
irorld.  Tlie  way  is  paved  also  for  a  future  careful  consideration 
le  subject  in  all  its  l)earings  and  under  mon*  })ropitious  cin*um- 

Beport  of  the  American  delepitos  to  The  Ilagiio  OonfeiviHt*  to  the  So<- 
rKary  of  State.  July  31.  ISIK^  For.  Rel.  ISUl).  513.  51H-r»m 

H.  Doc  651— vol  7 31 
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The  Hague  conference  adopted  a  resolution  expressing  the  wish 
that  a  proposition  having  for  its  object  the  declaration  of  imn^unity 
of  private  property  in  war  on  the  high  seas  should  be  referred  for 
examination  to  another  conference.  The  American  delegates  voted 
for  this  resolution,  but  a  few  of  the  powers  abstained  from  voting. 

For.  Rel.  1899,  513,  520. 

See  an  addresR  ou  The  Position  of  the  United  States  In  Regard  to  tlie 
Freedom  of  Private  Property  on  the  Sea  from  Capture  During  War, 
by  Charles  Ileivy  Butler,  before  the  International  Law  Association, 
Aug.  31,  1899. 

"  In  President  McKinley's  annual  message  of  December  5,  1898, 
he  made  the  following  recommendation : 

" '  The  experiences  of  the  last  year  bring  forcibly  home  to  us  a 
sense  of  tlie  burdens  and  the  waste  of  war.  We  desire,  in  common 
with  most  civilized  nations,  to  reduce  to  the  lowest  possible  point 
the  damage  sustained  in  time  of  war  by  peaceable  trade  and  com- 
merce. It  is  true  we  may  suffer  in  such  cases  less  than  other  com- 
munities, but  all  nations  are  damaged  more  or  less  by  the  state  of 
uneasiness  and  aj)prehension  into  which  an  outbreak  of  hostilities 
throws  the  entire  commercial  world.  It  should  be  our  object,  there- 
fore, to  minimize,  so  far  as  practicable,  this  inevitable  loss  and  di:!- 
turbanee.  This  purpose  can  probably  best  be  accomplished  by  an 
international  agreement  to  regard  all  private  property  at  sea  as 
exempt  from  capture  or  destruction  by  the  forces  of  belligerent 
powers.  The  United  States  (iovernment  has  for  many  years  advo- 
cated this  liununie  and  beneficent  principle,  and  is  now  in  a  posititm 
to  recommend  it  to  other  powers  without  the  imputation  of  sellish 
motives.  I  therefore  suggest  for  your  consideration  that  the  Exiv- 
utive  be  authorized  to  correspond  with  the  governments  of  the 
princi])al  maritime  powers  with  a  view  of  incorporating  into  the 
permanent  law  of  civilized  nations  the  principle  of  the  exemption 
of  all  private  property  at  sea,  not  contraband  of  war,  from  capture 
or  destruction  by  l:)elligerent  powers.' 

'"•  I  cordiallv  renew  this  recommendation. 

'"  The  Supreme  Court,  speaking  on  December  11,  1899,  through 
Peckham,  J.,  said : 

" '  It  is,  we  think,  historically  accurate  to  say  that  this  Govern- 
ment has  always  been,  in  its  views,  among  the  most  advanced  of 
the  governments  of  the  world  in  favor  of  mitigating,  as  to  all  non- 
combatants,  the  hardships  and  horrors  of  war.  To  accomplish  that 
o])ject  it  has  always  advocated  those  rules  which  would  in  niorf 
cases  do  away  with  the  right  to  capture  the  private  property  of  an 
enemy  on  the  high  seas.' 

"  I  advocate  this  as  a  matter  of  humanity  and  morals.  It  is 
anachronistic  when  private  property  is  respected  on  land  that  it 
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should  not  be  respected  at  sea.  Moreover,  it  should  be  borne  in 
mind  that  shipping  represents,  internationally  speaking,  a  much  more 
generalized  species  of  private  property  than  is  the  case  with  ordi- 
nary property  on  land — that  is,  property  found  at  sea  is  much  less 
apt  than  is  the  case  with  property  found  on  land  really  to  belong 
to  any  one  nation.  Under  the  modern  system  of  corporate  owner- 
ship the  flag  of  a  vessel  often  differs  from  the  flag  which  would 
mark  the  nationality  of  tlie  real  ownership  and  money  control  of 
the  vessel:  and  the  cargo  may  belong  to  individuals  of  yet  a  differcMit 
nationality.  Much  American  capital  is  now  invested  in  foreign 
ships:  and  among  foreign  nations  it  often  happens  that  the  capital 
of  one  is  largely  invested  in  the  shipping  of  another.  Furthennore, 
as  a  practical  matter,  it  may  be  mentioned  that  while  commerce 
destroying  may  cause  serious  loss  and  great  annoyance,  it  can  never 
be  more  than  a  subsidiary  factor  in  bringing  to  terms  a  resolute 
foe.  This  is  now  well  recognized  by  all  of  our  naval  experts.  The 
fighting  ship,  not  the  commerce  destroyer,  is  the  vessel  whose  feats 
add  renown  to  a  nation's  history  and  establish  her  place  among  the 
great  powers  of  the  world.'' 

President  Roosevelt,  annuul  tiie88age,  Hoo.  7,  1003,  For.  Rel.  1tK)3,  xx. 

X.  VIKIT  AXn  SEARCH. 
1.  A   Bkluuerunt  Uiqut. 

§  1199. 

An  to  the  claim  of  ImprosAniont,  nee  Hupra,  M  317-320. 
8<e,  alHo.  Rupra,  If  3U(M{ia 

**The  sea  is  open  to  all  nations:  no  nation  has  an  exclusive  prop- 
erty in  the  sea.^ 

Caite  of  Tbe  Resolution.  Federal  Court  of  ApjiealH  ( 178n.  2  I>allaH.  10.  22. 

\s  to  tbe  unolent  prartkv.  iIohctIIht  In  Frenrh  hh  **  vi»y«Ke  de  <'<>U84»rv«»" 
(Greek,  OMOMXaia),  in  wconlanco  with  which  several  vesaeL*  navi- 
fcated  together,  under  formal  coiitniot  as  to  exertUui  aixl  risk,  for 
fmrpofteH  of  common  iirotei'tloii  ( ctmservaf^lum  fa<-eno  a»:ainst  law- 
lew  attaeka,  aee  Cauch>*.  Droit  Maritime.  I.  ir>2.  :cCv-:{:t7. 

To  detain  for  examination  is  a  ri^ht  whi(*h  a  U'llipTrnt  may  e.xor- 
ciiie  over  every  vessel,  not  a  national  vi»ss4»l,  that  he  met»ts  with  on 
tbe  Mvan. 

Ttie  Eleanor  (1817>.  2  Wheat.  34.%. 

*•  Wliat  is  this  right  of  sc^arch?  Is  it  a  suljstantive  and  inde- 
pendent right  wantonly,  and  in  the  pride  of  iH>\ver,  to  vex  and  hura>s 
neutral  cumiuerce^  because  there  is  a  capacity  to  do  so  f  or  to  indulge 
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the  idle  and  mischievous  curiosity  of  looking  into  neutral  trade?  or 
the  assumption  of  a  right  to  control  it?  If  it  be  such  a  substantive 
and  independent  right,  it  would  be  better  that  cargoes  should  be 
inspected  in  port  before  the  sailing  of  the  vessel,  or  that  belligerent 
licenses  should  be  procured.  But  this  is  not 'its  character.  .  .  . 
It  [the  right  of  search]  has  been  truly  denominated  a  right  growing 
out  of,  and  ancillary  to  the  greater  right  of  capture.  Where  this 
greater  right  may  he  legally  exercised  without  search,  the  ri^t  of 
search  can  never  rise  or  come  into  question." 

MarsluUl,  Ch.  J.,  The  Nereide  (1815),  9  Cranch,  388,  427. 

"As  neither  China  nor  Japan  has  made  known  an  intention  to 
exercise  the  l)elligerent  right  of  visitation  and  search  on  the  high 
seas,  it  is  hoped  that  neutral  connnerce  may  escape  the  inconvenience 
and  obstruction  which  the  exercise  of  that  right  must  necessarily 
entail." 

Mr.  (irosham.  Soc*.  of  State,  to  Mr.  Denby,  jr.,  charge  at  Pekii^,  Sept 
li8,  181)4,  MS.  Inst.  China,  V.  95. 

China  and  Japan,  however,  both  claimed  and  exercised  the  right 
of  search  during  the  war  of  18J)4,  of  course  with  the  acquiescence  of 
the  powei-s. 

For.   Uel.   1804.   App,   I.  (JO;  Taknhashi,   International   Law  during  tJif 

(Miino-Japaiieso  War.  57,  (>4,  75,  7<»,  108. 
As  to  the  (»xor('iso  hy  Fraiic<»  of  tlie  riglit  of  search  in  the  Tonqoinvar., 

s(v  Mr.  Frolinjjlniyson.  S<»<-.  of  State,  to  Mr.  Chandler,  Sec.  of  >W' 

Feb.  5,  18S.-i,   l.-i4  MS.  Doui.   Let.  llW. 

^^  12.  Tile  belligerent  right  of  search  may  be  exercised  without 
j)revi()us  notice,  upon  all  neutral  vessels  after  the  beginning  of  ^sr, 
to  determine  their  nationality,  the  character  of  their  cargo,  and  the 
ports  ])etweeii  which  they  are  trading."' 

Instructions  to  V.  S.  lUockndiiiK  Vessels  and  Cruisers,  General  Orders. 
No.  401*.  June  2o.  1S0S,  For.  Kel.  1808,  781. 

Tn  the  French  Chamber,  Nov.  24,  1899,  Mr.  de  Montaipi  com* 
]>laine(l  that  a  steamer  behniging  to  the  French  Navigation  Comp*".^ 
(the  C]i(U'</eiirs  Rrtmls)  hail  lately  l>cen  stopped  and  searched  by  * 
British  man-of-war. 

Mr.  Delcasse,  minister  of  foreign  affairs,  replied  that  in  time  of  ^' 
a  belligerent  possessed  the  right  of  scnirch,  and  that,  if  the  stean^f 
had  been  searched  by  the  British,  they  had  accomplished  an  act  vhioi 
was  not  prohibited  by  any  convention.  Concerning  the  incident 
itself,  however,  he  had  no  ])reci.ve  information. 
The  Standard  (Londcni),  Nov.  25,  1809. 
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2.  Mode  of  Exebcire, 

§   1200. 

draft  convention  suggested  on  January  5,  1804,  by  Mr. 
Secretary  of  State,  to  Mr.  Monroe,  minister  to  Kn^land, 
)  following: 

LK  III.  If  the  ships  of  either  of  the  parties  shall  be  met  with, 
Iier  along  the  coasts  or  on  tlie  high  seas,  by  any  ship  of  war, 
mblic  or  private  armed  ships  of  the  other  party,  such  ships 
•  other  armed  vessels  shall,  for  avoiding  all  disorder  in  vis- 
examining  the  same,  remain  out  of  cannon  shot  unless  the 
he  sea,  or  the  place  of  meeting  render  a  nearer  approach 
;  and  shall  in  no  case  <*ompel  or  recjuire  such  vessel  to  send 
her  papers,  or  any  jx^rson  from  on  board  to  the  belligerent 
It  the  Ix'lligerent  vess(»l  may  s(»nd  her  own  boat  to  the  other, 
Miter  her  to  the  numlxT  of  two  or  three  men  only,  who  may, 
eriy  manner,  make  the  necessary  inquiries  concerning  the 

I  her  cargo;  and  it  is  agrwd  that  effectual  provision  sliall 
or  punishing  violations  of  any  part  of  this  article.'' 

Mr.  Madison  makes  the  following  observations: 
*egulation  is  conformable  to  the  law  of  nations,  and  to  the 

II  tn»aties,  which  define  the  lx»lligerent  claim  of  visiting  and 
neutral  vessels.     No  treaty  can  1k»  citc^l,  in  which  the  prac- 

rnpelling  the  neutral  vessel  to  sc»nd  its  boat,  its  officers,  its 
its  papers,  to  the  lH»llig<Tent  vessel,  is  authoriz<*d.  British 
s  well  as  those  to  which  she  is  not  a  party,  in  every  instance 
n*guIation  of  the  claiii»  is  undertaken,  coincide  with  the 
rt»  proposed.  The  article  is  in  fact  almost  a  transcript  of 
article  of  the  treat v  of  17s(;  In^tween  (in»at   Britain  and 

i^gidation  is  founded  in  the  lH\<t  reasons:  1st.  It  is  sufficient 
•utral  that  he  aapiiesees  in  the  interruption  of  his  voyagi», 
*ouble  of  the  examination,  iiniM»s<»d  by  the  lK»lligi»ri*nt  com- 
To  n  quire  a  jK>sitive  ant!  active*  co-ojH^ration  on  his  part  in 
the  latter,  is  more  than  can  Ik*  justified  on  ony  principle. 
elligerent  party  can  always  xnul  uiore  conveniently  to  the 
*ssi»l,  than  this  can  s^Mid  to  tho  IwHi^n.ivnt  vesM»l:  having 
ch  fit  l)oats  for  the  purj)os<\  e^iHM'iaily  in  a  rough  sea,  nor 
Imndantlv  manned.  'M.  This  li\>i  consideration  is  enforct»d 
nerous  and  cruel  abuM*s  eonniiittc<l  in  the  practice  of  riKjuir- 
utral  vessel  to  K»nd  to  the  UOli^r'^ivnt.  As  an  example,  you 
n  the  documents  now  transniittr<l  a  cas€»  when*  neither  the 
and  leakiness  of  i\w  boat,  nor  the  lK>isterous  state  of  tlie 
Qor  the  pathetic  reniun^trauccb  of  the  neutral  cunmiander, 
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had  any  effect  on  the  imperious  injunctions  of  the  belligerent,  and 
where  the  task  was  performed  at  the  manifest  peril  of  the  boat,  the 
pai>ers,  and  the  livens  of  the  people.  The  limitation  of  the  number 
to  be  sent  on  board  the  neutral  vessel  is  a  reasonable  and  usual  precau- 
tion against  the  danger  of  insults  and  pillage." 

Am.  state  Pai>er8,  For.  Rel.  III.  81,  82,  87. 

"Another  unjustifiable  measure  is  the  mode  of  search  practised  by 
British  ships,  which,  instead  of  remaining  at  a  proper  distance  from 
the  vessel  to  be  searched,  and  sending  their  own  boat  with  a  few  meu 
for  the  purpose,  compel  the  vessel  to  send  her  papers  in  her  own  boat, 
and  sometimes  with  great  danger  from  the  condition  of  the  boat  and 
the  state  of  the  weather." 

Mr.  Madison,  Sec.  of  State,  report,  Jan.  25,  180C,  ^Viu.  State  Papers,  For. 
Rel.  II.  728. 

As  a  l)elligerent  right  it  can  not  be  questioned,  but  it  must  be  con- 
ducted with  as  much  regard  to  the  rights  and  safety  of  the  vessel 
detained  as  is  consistent  with  a  thorough  examination  of  the  char- 
acter and  voyage.  Any  detention  of  the  vessel  beyond  what  is  neces- 
sary is  unhiwful,  as  is  also  any  transgression  of  the  bounds  witnin 
which  the  examination  should  be  confined. 

The  Anna  Maria,  2  Wlieat.  327. 

It  is  lawful,  in  order  to  facilitate  the  exercise  of  the  right  of  search, 
to  assume  the  guise  of  a  friend  or  of  an  enemy.  If,  in  conse- 
quence of  the  use  of  this  stratagem,  the  crew  of  the  vessel  detained 
abandon  their  duty  before  they  are  actually  made  prisoners  of  war, 
and  the  vessel  is  thereby  lost,  the  captors  are  not  responsible. 

Tlio  Eleanor,  2  Wheat.  ;M5. 

Tlie  modern  usages  of  war  authorize  the  bringing  of  one  of  ^"^ 
principal  ofKcers  on  board  the  cruising  vessel,  with  his  papers  ^^ 
examination.  But  in  a  case  of  detention  merely  for  search,  where  tB« 
vess(4  is  never  actually  taken  out  of  the  possession  of  her  ownoffic*^'- 
the  captain  of  the  cruiser  may  detain  the  vessel  by  orders  fronil^^^ 
own  quarter-deck,  and  the  officers  of  the  captured  vessel  must  obey*^ 
their  peril. 

The  lOleanor.  2  Wheat.  .'UH. 

A  cruiser  of  one  nation  has  a  right  to  know  the  national  cliarad^^ 
of  any  strange  ship  h(»  may  meet  at  sea,  but  this  right  is  not  a  perW 
one,  and  the  violation  of  it  can  not  be  punished  by  capture  and  i'(*n* 
demnation,  nor  even  by  detention.     The  party  making  the  inquiry 
nuist  put  up  his  own  colors,  or  in  some  other  way  make  himself  fully 
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>wn,  before  he  can  lawfully  demand  such  knowledge  from  the 
er  vessel.  If  this  Ire  refused,  the  inquiring  vessel  may  fire  a  blank 
U  and,  in  case  of  further  delay,  a  shotted  gun  may  be  fired  across 
lx)ws  of  the  delinquent,  by  way  of  positive  Mummontf.  Any  meiis- 
s  beyond  the  sunmioning  shot,  which  the  commander  of  an  armed 
|)  may  take  for  the  purpose  of  ascertaining  the  nationality  of 
►<her  vessel,  must  be  at  his  peril;  for  the  right  of  a  ship  to  pass 
nolested  depends  upon  her  actual  character,  and  not  upon  that 
ich  was  erroneously  attributed  to  her,  even  though  her  own  con- 
t  may  have  caused  the  mistake.  The  latter  may  affect  the  amount 
reparation,  but  not  the  lawfulness  of  the  act.  The  right  of  a  pub- 
ship  to  hail  or  speak  witfi  a  stranger  must  be  exercised  within  the 

IV  limits  as  that  of  anv  other  authorized  armed  vessel.     ^Vhen  a 

» 

•vl  thus  interrogated  answers  either  in  words  or  by  hoisting  her 
:,  the  resinmse  must  lx»  taken  for  true,  and  she  must  lie  allowed  to 
p  her  way.     But  this  right  of  inquiring  can  be  exercised  only  on 
high  s<*as,  and  is  limite<l  to  time  of  peace. 

III«<-k.  At  c;en..  18«0.  1>  Op.  455. 

rhe  <*aptain  of  a  merchant  steamer  when  brought  to  by  a  man-of- 
r  is  not  privileged  from  sending  his  papers  on  board,  »f  so 
(iiiriHl,  by  the  fact  that  he  has  a  Government  mail  in  his  charge, 
the  contrary,  he  is  l)ound  by  that  circumstance  to  strict  |)erfonn- 
T  of  neutral  <luties  and  to  sjxjcial  resiKJct  for  belligerent  rights. 

T\w  IVterhoff.  5  WnU.  28. 

'lariy  in  August,  18f>2,  Mr.  Stuart,  British  charge  d'affain^s  ad 
i*rim,  repres<»nte<l  to  Mr.  Seward,  on  the  str«»ngth  of  inforniation 
•ivihI  from  British  naval  officers,  that  a  British  steamer  had  Ihmmi 
^■^1  and  finnl  on  by  a  I"nite<l  States  cruiser  without  display  of  lier 
>rs,  and  ha«l  then  lKH»n  captured  without  any  search,  an<l  that  the 
iyr  TnitcHl  States  naval  officer  pres<»nt  had  declared  that  the  Amer- 
t  cniis<»rs  had  orders  to  s(»ize  anv  British  vessels  wlios(>  names  Inul 
II  forwarde<l  to  them  from  the  (lovernment  at  Washington.  Mr. 
^«irt  pn>test(Hl  against  thes4»  instructicms  as  Iwing  '*entin»ly  at 
imnce  with  the  recognized  principles  of  internaticmal  law."  On 
•Hh  of  August  Mr.  Seward  conimunicate<l  to  Mr.  Stuart  a  ropy  <»f 
Hter  which  he  had  address^^l  on  tlie  pHM^t^ling  <lay  t<»  Mr.  Welles, 
nvfarv  of  the  Xavv,  convevini'  the  din^ctinn  <»f  the  Pn*>i<lent  that 
Itiii  instructions,  which  were  set  forth  in  the  letter,  should  Im» 
»Oed  to  naval  officers.  Instructions  wi'n*  issue<l  l»v  Mr.  WeHes 
ipist  1ft,  1802.  They  emlxMlied  the  substance* of  Mr.  SewanKs draft 
th  certain  amendments.  They  contained  the  following  dans***-: 
*  First.  That  you  will  exercise  cons-tant  vigilance  t<»  pn»vent  ^^up- 
»  of  ann&,  munitions,  and  contraband  of  war  from  being  conveyed 
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to  the  insurgents,  but  that  under  no  circumstances  will  you  seize  any 
vessel  within  the  waters  of  a  friendly  nation. 

"  Secondly.  That,  while  diligently  exercising  the  right  of  visita- 
tion on  all  suspected  vessels,  you  are  in  no  case  authorized  to  chase 
and  fire  at  a  foreign  vessel  without  showing  your  colors  and  giving 
her  the  customary  preliminaiy  notice  of  a  desire  to  speak  and  visit 
her.     .     .     . 

"  You  are  specially  informed  that  the  fact  that  a  suspicious  vessel 
has  been  indicated  to  you  as  cruising  in  any  limit  which  has  beoi 
prescribed  by  this  Department  does  not  in  any  way  authorize  you  to 
depart  from  the  practice  of  the  rules  of  visitation,  search,  and  capture 
prescril:)ed  by  the  law  of  nations." 

Blue  Book.  North  Amorica.  No.  5  (18C»3)  ;  Official  Kocords  of  the  Union 

and  Confederate  Navies,  Ser.  I.,  vol.  1,  p.  417. 
For  the  letter  of  Mr.  Seward  to  Mr.  Welles  of  August  8,  18«2,  see  PirL 

Pai)crs,  North  America,  No.  5  (18G3),  3. 

Octolier  21,  1888,  the  American  steamer  Haytian  Republic* ^  while 
coming  out  of  the  Bay  of  St.  Marc,  in  Hayti,  was  stopped  by  the 
Haytian  war  steamer  Desacdiries  for  an  alleged  attempt  to  break  i 
bloc'kade.     The  commander  of  the  man-of-war  then  sent  a  boat  load 
of  armed  men  alongside  the  Haytian  Republic  and  ordered  her  master 
to  repair  on  board  the  Dcssarmes  with  his  papers.     No  officer  was 
sent  on  board  the  Tlaytian  Repuhlic  to  examine  her  pajx^rs,  nor  were 
the  papers,  shij),  or  cargo  examined.     The  first  officer  of  the  Ilaytkm 
Repuhlic  was,  on  the  contrary,  taken  on  board  the  Dessaliius  with  the 
passt»nger  list  and  a  statement  as  to  the  voyage  of  the  vessel;   and  he 
was  detained  on  the  Dcsmlincs  as  a  prisoner  till  her  arrival  at  Port 
au  Prince,  when  he  was  sent  to  the  office  of  the  captain  of  the  port, 
where  he  was  held  till  set  at  liberty  at  the  request  of  the  United 
States  minister.     By  article  24  of  the  treaty  lx»tween  the  United 
States  and  llayti,  of  November  3,  1864,  it  was  provided  that  where  a 
ship  of  war  of  one  of  the  contracting  parties  should  meet  with  a 
neutral  vessel  of  the  other  the  former  should  remain  at  a  convenient 
distance  and  might  send  its  boats,  with  two  or  three  men  only,  to 
examine  the  ])ai)ers  relating  to  the  ownership  and  cargo  of  the  vessel, 
without  causing  any  extortion,  violence,  or  ill-treatment;  and  that  in 
no  case  shouhl  the  neutral  i)arty  be  recjuired  to  go  on  board  the 
examining  vessel  for  the  purpose  of  exhibiting  his  papers  or  for  any 
other  j)urp()se  whatever.     By  article  27  it  was  further  provided  that 
it  should  not  be  lawful  to  remove  the  master,  commander,  or  super- 
cargo of  any  ca])ture<l  vess(»l  from  on  board  thereof  during  the  time 
the  vessel  might  be  at  sea  after  her  capture,  or  i)ending  the  proceed- 
ings against  her  or  her  caigo,  and  that  in  no  C4ise  should  her  officers 
passengers,  and  crew  be  imprisoned.    It  was  therefore  held  that  ti« 
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prooeedingH  of  the  Ilaytian  authoritii»s  wore  in  clear  violation  of  the 
express  terms  of  the  treaty,  and  wlioUy  improjjer  and  inadmissible. 

Mr.  Bajanl,  8o<».  of  State,  to  Mr.  Preston.  Ilaytian  min..  Nov.  28,  1888, 
For.  ReL  1888,  1001. 

"  13.  This  right  should  l)e  exercised  with  tact  and  consideration, 
and  in  strict  conformity  with  treaty  provisions,  wherever  they  exist. 
The  following  directions  are  ^iven,  subject  to  any  special  treaty  stipu- 
iBtions:  After  firing  a  blank  charge,  and  causing  the  vessel  to  lie  to, 
the  cnii.ser  should  send  a  small  boat,  no  larger  than  a  whaleboat, 
with  an  officer  to  conduct  the  st^arch.  Theixj  uuiy  l)e  arms  m  the  boat, 
but  the  men  should  not  wear  them  on  their  p(»rsons.  The  officer 
wearing  only  his  side  arms,  and  accompanieil  on  lx)ard  by  not  more 
than  two  men  of  his  boat's  crew,  unarmed,  should  first  examine  the 
vesseFs  papers  to  ascertain  her  luitionality  and  her  ports  of  departure 
ftnd  de»<tination.  If  she  is  neutral,  and  trading  l)etween  neutral  ports, 
the  examination  goes  no  further.  If  she  is  neutral,  and  bound  to  an 
enemy^s  fjort  not  blockaded,  the  pajK^rs  which  indicate  the  character 
of  her  cargo  should  be  examined.  If  tlies<»  show  contraband  of  war, 
the  vessel  should  be  seized;  if  not,  she  should  l)e  set  free,  unless,  by 
reason  of  strong  grounds  of  suspicion,  a  further  search  should  seem 
to  be  requi.site.^^ 

U.  R.  InBtmctionR  to  Blockndlnp:  Vowvls  and  CmlsorH,  General  Orders, 

No.  492,  June  20.  1808.  For.  Rel.  18J«.  781. 
As  to  the  exercise  of  visit  iind  w»ar<'h  by   SjmnlHh  rnilaorH,  «oe  War 

Derr«e  of  Spain,  April  2.3.  181)8.  liondon  Gazette,  May  3,  1808,  For. 

Bel.  1808.  775.  77t}. 

3.  Mah.  STEAyiaiA  a!vd  Mails. 

§  1201. 

In  the  postal  treaty  between  the  United  States  and  Great  Britain 
of  1848  it  was  provided  that  in  cast*  of  war  Ix^tween  the  two  nations 
the  mjiil  packets  sliould  Ik'  unmolested  for  ^ix  win^ks  after  notiiv  hv 
either  Government  that  the  mail  s«Tvice  was  to  Ih?  discontinued,  in 
which  case  thev  should  have  safe  conduct  to  return. 

9  8tat  ma 

••  DurliiK  the  Mexican  war.  British  mall  stoninors  were  nUowM  by  the 
United  8tateH  forci^s  to  imss  In  and  out  of  Vera  Cnir.."  (Duna'H 
Wheaton,  §  TiOI.  note  22S.  p.  VC^\^. ) 

"The  Trrnt^  though  she  carriecl  mails,  was  a  contract,  or  merchant 
fenel,  a  common  carrier  for  liin'.  Maritime  law  knows  onlv  thre<' 
risiwri  of  vessels — vesK»ls  of  war,  n*vpnne  vessels,  and  merchant  vt»s- 
ida.  The  Trent  falls  within  the  latter  class.  AMiatever  disputes 
hmrt  existed  ocmoeming  a  right  of  visitation  or  search  in  time  of 
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peace,  none,  it  is  supposed,  has  existed  in  modern  times  about  the  right 
of  a  belligerent  in  time  of  war  to  capture  contraband  in  neutral  and 
even  friendly  merchant  vessels,  and  of  the  right  of  visitation  and 
search  in  order  to  determine  whether  they  are  neutral  and  are  docu- 
mented as  such  according  to  the  law  of  nations." 

Mr.  Seward  to  Lord  Lyons,  Dec.  26,  1861.  55  Br.  &  For.  State  Papen  027, 
631. 

"Lushington  (Naval  Prize  Law,  Introd.,  p.  xii)  says,  that  to  give 
up  altogether  the  right  to  search  mail  steamers  and  bags,  when  des- 
tined to  a  hostile  port,  is  a  sacrifice  which  can  hardly  be  expected 
from  belligerents;  citing  Desp.  of  Earl  Russell  to  Mr.  Stuart,  No- 
vember 20,  1862,  Parliamentary  Papers,  No.  Amer.,  Nov.  5, 1863." 

Field,  Int.  Code,  §  862. 

"  The  right  of  search  is  to  be  exercised  with  strict  regard  for  the 
rights  of  neutrals,  and  the  voyages  of  mail  steamers  are  not  to  be 
interfered  with  except  on  the  clearest  grounds  of  suspicion  of  a  vio- 
lation of  law  in  respect  of  contraband  or  blockade." 

Proclamation  of  the  President,  Apr.  26,  1898,  Proclamations  and  DeciWi 
during  the  War  with  Spain,  77,  78. 

At  the  time  of  the  breaking  out  of  the  recent  war  with  SpaiH)  t 
Spanish  mail  steamship  was  on  a  voyage  from  New  York  to  Ha>'ana, 
cjirrving  a  general  cargo,  passengers,  and  mails,  and  having  mounted     \ 
on  board  two  breech -loading  Hontoria  guns  of  9  centimeter  bore, 
and  one  Maxim  rapid-firing  giin^  and  having  also  on  Ixjard  twenty 
Remington  rifles  and  ten  Mauser  rifles,  with  ammunition  for  all  tb« 
guns  and  rifles,  and  thirty  or  forty  cutlasses.     Her  armament  b*^ 
))een  ])ut  on  hoard  more  than  a  year  before  for  her  own  defense,  ^^ 
required  by  her  owner's  mail  contract  with  the  Spanish  Government* 
wliicli  also  provided  that  in  case  of  war  that  Government  mig'^*' 
take  possession  of  the  vessel  with  her  equipment,  increase  her  ann«' 
uient,  and  use  her  as  a  war  vessel,  and  in  these  and  other  provision^ 
contemplated  her  use  for  hostile  purposes  in  time  of  war.    Hd"? 
that  she  was  not  exempt  from  capture  as  prize  of  war  by  the  fourth    i 
clause  of  the  President's  proclamation  of  April  26,  1898. 
The  Panama  (IJKX)),  176  U.  S.  535. 

"  Fourthly.  That,  to  avoid  difficulty  and  error  in  relation  to  papeW 
whicii  strictly  belong  to  tlie  captured  vessel,  and  mails  that  are  ciT- 
ried,  or  parcels  under  official  seals,  you  will,  in  the  words  of  tlieUw, 
'  preserve  all  the  papers  and  writings  found  on  board  and  transmit 
the  whole  of  the  originals  unmutilated  to  the  judge  of  the  district  to 
which  ^:uch  prize  is  ordered  to  proceed ; '  but  official  seals,  or  lods» 
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fastenings  of  foreign  authorities,  are  in  no  case,  nor  on  any  pre- 
U  to  be  broken,  or  parcels  covered  by  them  read  by  any  naval 
borities,  but  all  bags  or  other  things  covering  such  parcels,  and 
y  seized  and  fastened  by  foreign  authorities,  will  be,  in  the  dis- 
ion  of  the  United  States  officer  to  whom  they  may  come,  delivered 
the  consul,  commanding  naval  officer,  or  legation  of  the  foreign 
emment,  to  be  opened,  upon  the  understanding  that  whatever  is 
traband  or  important  as  evidence  (joncerning  the  character  of  a 
tured  vessel  will  be  remitted  to  the  prize  court,  or  to  the  Secretary 
■^tate  at  Washington,  or  such  sealed  bag  or  palfcels  may  l)e  at  once 
Mranled  to  this  Department,  to  the  end  that  the  proper  authorities 
he  foreign  government  may  receive  the  same  without  delay." 

Instruct  ions  fiwuGd  by  tlie  8ccretary  of  the  Navy,  Aug.  18,  1802,  to  naval 
offlcere  of  the  Tnlted  StatoH,  Otflcial  Records  of  the  Union  and  Con- 
fwlerate  Navlw.  Ser.  I.,  vol.  1,  pp.  417,  418. 

Tie  foregoing  instructions  were  based  on  a  letter  of  Mr.  Sewartl 
^r.  Welles  of  August  8,  1802. 

hi  October  31,  1802,  as  the  result  of  discussions  with  the  British 
ition  at  Washington,  Mr.  Seward  wrote  to  Mr.  Welles  saying 
t  it  had  been  thought  expe<lient,  where  merchant  vessels  wore  cap- 
imI,  that  '•  the  public  mails  of  any  friendly  or  neutral  power,  duly 
tified  or  authenticate<l  as  such,  shall  not  l>e  searched  or  oix'ned,  but 
put  as  spee<lily  as  may  Im»  convenient  on  the  way  to  their  desig- 
e<l  destinations.*'  Mr.  Seward  added,  however,  that  this  was  not 
protect  "  simulated  mails  verified  by  forged  certificates  or  coun- 
Teited  seals.*'  A  copy  of  this  letter  was  communicated  by  Mr. 
rani  to  the  British  legation,  but  Mr.  Welles  took  no  notice  of  it. 
April,  18f>i^,  Lord  Lyons  claimed  that  the  course  laid  down  in  Mr. 
"ard*s  letter  should  l)e  ol>serve<l  in  the  case  of  mails  nipturiKl  on 

British  vessel  Peterhoff,  On  the  13th  of  April  Mr.  Welles  wn)te 
Mr.  Seward  declining  to  comply  with  the  request.  It  appears 
t  when  the  Peterhoff  was  brought  in,  the  court  at  first  dinvted  the 
I«  found  on  lK>ard  to  hn}  opened  in  the  preseniv  of  the  British  con- 

who  was  to  select  such  letters  as  seeme<l  to  him  to  relate  to  the 
pability  of  the  cargo,  and  to  nvserve  the  rest  to  U»  forwardcnl  to 
destination.  The  British  consul  refuscnl  to  take  such  action,  pro- 
ting  that  the  mail  should  Ih»  forwanled  unofN^mMl.  It  wrt>  at  this 
idure  that  Lortl  Lyons  apiK^aled  to  Mr.  Seward.  As  Mr.  Welles 
iised  to  yield  to  Mr.  Seward's  wishes,  the  latter  apptMiled  to  the 
yident,  who  addressed  a  series  of  iiitern»gsitories  to  each  of  the  two 
imk.  They  both  resp<mded,  but  it  schmus  that  Mr.  Welles  was  not 
i«d  of  the  contents  of  Mr.  Seward's  answer.  But  on  April  21, 
I,  Mr.  Seward  wrote  to  Mr.  Adams  at  Ixmdon  that  the  Ptfer/infTx 
I  would  be  forwarded  uiio{K4ied.  and  at  the  ::ume  time  ^et  forth 
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his  views  as  to  the  desirableness  of  "  arriving  at  some  regulation " 
that  would  at  once  save  the  mails  of  neutrals  from  unnecessary  in- 
terruption and  exposure  and  at  the  same  time  prevent  them  from 
being  made  use  of  as  auxiliaries  to  unlawful  designs  of  irresponsible 
persons  seeking  to  embroil  friendly  states  in  the  calamities  of  war. 

Mr.  Seward.  Sec.  of  State,  to  Mr.  WeHes,  Sec.  of  Navy,  Oct  31,  1862,  Dip. 
Cor.  18G3.  I.  402 ;  Mr.  Seward  to  Mr.  Stuart,  British  charge,  Nov.  3, 
1862,  id.  402;  Mr.  Welles  to  Mr.  Seward,  April  13.  1863,  Wdles's 
Lincoln  and  Seward,  02 ;  Dana's  Wheaton,  §  504.  note  228. 

For  Mr.  Seward's  letter  to  Mr.  Welles  of  Aug.  8,  1862.  see  Blue  Book, 
North  America,  No.  5  (18(53),  3. 

"  With  very  great  deference  for  j'oiir  views,  I  must  confess  that  I 
remain  of  the  opinion  that  there  is  no  recognized  sanction  of  the  prin- 
ciple that  a  hona  -fide  authenticated  and  sealed  public  mail  of  » 
friendly  or  neutral  power,  found  on  board  of  a  commercial  vessel 
navigating  between  two  neutral  ports,  can  be  violated  lawfully  either 
by  a  naval  officer  or  a  prize  court,  merely  because  the  vessel  on  which 
it  is  found  is  searched  and  seized  as  contraband;  that  the  general 
terms  in  which  the  act  of  Congress  is  couched  do  not  contemplate 
hana  fide  authenticated  public  government  mails,  among  the  papers 
which  are  directed  to  be  delivered  to  the  prize  court  and  opened  by 
them ;  that  it  is  an  unfavorable  time  to  raise  new  questions  or  pre- 
tensions under  the  belligerent  right  of  search,  and  that  to  insist  upon 
opening  the  mails  of  the  Pvterhoff  would  l>e  to  raise  such  a  question 
irritating  to  an  extreme  degree,  not  only  in  reference  to  the  British 
Government  but  to  all  neutral  commercial  states.  I  think  farther 
that  the  reservation  in  mv  note  to  vou  of  the  31st  of  October,  in 
regard  to  simulated  or  forgt^d  mails,  is  sufficient  for  ample  protec- 
tion to  the  rights  of  the  United  States,  and  that  it  would  be  inexpe- 
dient and  injurious  to  tlie  public  welfare  to  search  the  mails  of  the 
Pctcrhoff  unless  there  is  reason  to  believe  that  they  are  spurious  and 
simulated. 

"  I  have  therefore,  to  recommend  that  in  this  case,  if  the  district 
attorney  has  any  evidence  to  show  that  the  mails  are  simulated  and 
not  genuine,  it  shall  be  submitted  to  the  court.  If  there  be  no  rea- 
sonable grounds  for  that  belief,  then,  that  they  be  put  on  their  way  to 
their  original  destination.'' 

Mr.  Sowjinl.  See.  of  State,  to  Mr.  Welles.  Sec.  of  Navy,  April  15,  1863,60 
MS.  Doin.  Let.  %'A. 

"  In  reply  to  your  note  of  the  18th  instant  on  the  subject  of  flw 
mails  of  tlie  Peterhoff^  it  seisms  ]iro])er  for  me  to  say  that  when  the 
(piestion  of  detaining  the  public  mails  found  on  board  of  vessels 
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riflited  and  searche<l  by  the  blockading:  forces  of  the  United  States 
i^'as  presented  to  this  Department  last  year,  I  took  tlie  instructions 
jf  the  President  thereiii>on.  Not  only  the  note  whicli  I  addressed  to 
jrou  on  the  8th  day  of  August  last,  but  also  the  note  which  I  addre,ssed 
to  you  on  the  31st  of  Octolx»r  last,  concerning  this  question  was 
written  with  the  approval  and  under  the  direction  of  the  President. 
The  views  therein  expressed  were  then  coiunuinicated  to  the  British 
ffovernment  by  authority  of  the  President,  as  defining  the  course  of 
proceedings  which  would  l)e  pursued  when  such  cases  should  occur 
thereafter.  On  receiving  your  note  of  the  13th  instant,  intimating 
A  view  of  the  i>olicy  to  be  pursued  differing  from  what  had  thus 
lieen  determined  by  the  President  on  the  31st  of  October  last,  I  sub- 
mitted to  him  that  note  together  with  all  the  previous  correspondence 
liearing  upon  the  subject,  together  with  the  act  of  Congress  to  which 
vou  have  called  mv  attention.  I  then  asked  his  instructions  in  the 
cmfle  of  the  mails  of  the  Peterhoff,  The  note  which  I  addressed  to  you 
on  the  15th  was  the  result  of  these  instructions  and,  having  been 
petd  and  approved  by  him,  it  was  transmitted  to  you  by  his  direction. 
I  was  also  directed  to  comnuniicate  the  contents  thereof  to  the  district 
attorney  of  the  Unite<l  States  for  the  southern  district  of  New  York, 
and  aLso  to  announce  to  I>ord  Lyons,  for  the  information  of  the 
British  Government,  that  the  mails  of  the  Pcterhoff  would  1h»  for- 
irarded  to  their  destination.  I  was  also  din»cted  bv  the  President 
lo  make  some  special  repn^^ntations  to  the  British  (lovernuient  on 
the  general  subject  of  the  mails  of  neutrals  which  an*  now  in  prepa- 
ration. I  need  hardlv  to  sav,  that  no  part  of  mv  note  of  the  15th 
instant  was  intended  or  was  un<lerst<KMl  by  ine  as  iuiputiug  to  you  the 
liaving  raise<l  or  Inking  disposiMl  to  raise  new  questions.  What  was 
•«aid  on  that  subje<*t,  was  said  by  way  of  showing  that  a  cours<»  of 
proeeeilings,  differiMit  from  what  I  was  rea)mmen<Iing.  would  in- 
volve, on  the  part  of  this  (lovenunent,  the  raising  of  a  question  which 
lia<l  been  waivwl  by  it  in  my  correspon<lence  with  the  Britisli  Gov- 
pmment  in  October  last." 

Mr.  8ewan].  He<\  of  State,  to  Mr.  Wolh's.  S4><-.  of  Nnvy.  April  '2s^,  ISIW.  «K) 
MS.  Dom.  \M.  LHJT. 

**  I  have  the  honor  to  acquaint  you  that,  l)y  the  President's* direc- 
tion, I  have  had  a  confereiKv  with  I^ord  Lyons,  Her  Britannic 
Majesty *s  minister  accn»dited  to  this  (lovornnient,  on  the  subject  of 
public  mails  found  on  Inmnl  of  vess4»K  captured  for  a  brtnich  of  the 
blockade.  In  the  course*  of  the  interview.  i»y  thi'  authority  of  the 
E^resident,  I  informe<I  his  lonNhip  that,  until  notiiv  should  Ix'  given 
ifter  further  experienc<»,  su<h  mails  would  not  Ih»  oj)ened,  but  would 
le  forwarded  to  their  destination.     The  Pivsident  conso<iuently  di- 
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rects  tiiat  instructions  to  this  effect  be  transmitted  to  the  several 
officers  commanding  United  States  blockading  squadrons." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  WeHes,  Se<\  of  Navy,  May  21.  1863. «) 
MS.  Doni.  Let.  475. 

"  The  rule  in  Mr.  Seward's  instructions  of  31st  October,  1862,  re- 
lates only  to  public  mails  duly  authenticated;  and  the  capturing 
government  reserves  the  right  to  make  sure  of  the  genuineness  of  the 
authentication.  A\nien  the  vessel  is  a  private  one,  but  carrying  mails 
under  a  government  contract,  like  the  Cunard  or  Peninsula  and 
Oriental  steamers  and  the  lines  subsidized  by  the  United  States  for 
that  purpose,  a  government  mail  agent  is  usually  on  board,  having 
them  in  charge.  Although  this  fact  does  not  in  law  protect  the 
mails  from  search,  yet  it  affords  opportunity  for  general  arrange- 
ments between  nations,  and  makes  special  arrangements  between  the 
captors  and  the  mail  agent,  in  particular  cases,  more  probable." 

Dana's  Wheaton,  §  504.  note  228,  p.  060. 

In  May,  1898,  a  sealed  package  of  mails  from  the  Spanish  consulate 
at  Ponce,  Porto  Rico,  addressed  to  the  Spanish  consulate  at  New 
York,  found  its  way  into  the  hands  of  the  postmaster  in  New  York 
City.  The  Postmaster-General  expressed  the  opinion  that  the  postal 
treaties  had  no  bearing  upon  the  question  of  its  disposition.  With 
reference  to  the  general  question  of  the  disposition  of  mails  found  on 
board  captunnl  vessels,  the  Postmaster-General  said:  '*  Our  treaty 
obligations  in  connection  with  them  are  contained  in  the  Univeri^l 
Postal  Convention  of  Vienna,  .  .  .  Article  IV.  (sec.  1)  of  which 
provides  that  '  tlie  right  of  transit  is  guaranteed  throughout  the  en- 
tiro  territory  of  the  Union.'  This  provision  is  held  to  insure  the 
safe  transit  under  any  conditions  of  closed  mails  passing  from  one 
country  of  the  Postal  Union  to  another  country  of  the  Union;  but 
has  no  bearing  on  mails  passing  from  one  post-office  to  another  post- 
office  in  the  same  countrv.-' 

Mr.  Smith,  P.  M.  Gon..  to  the  Sec.  of  State,  June  1, 1808,  MS.  Misc.  Letteri 
See,  also.  Mr.  Moore,  Act.  Sec.  of  State,  to  Sec.  of  Navy,  May  28,  1898. 

220  MS.  Doni.  Let.  Ki;  ^Ir.  Moore,  Acting  Sec.  of  State,  to  P.  M.  Geo, 

May  28,  18D8,  220  MS.  Dom.  Let  17. 

4.  Resistanck  to  or  Evasion  of  Search. 

§  1202. 

"A  persistent  resistance  by  a  neutral  vessel  to  submit,  to  a  searA 
rend(»i's  it  confiscable,  according  to  the  settled  determinations  of  the 
English  Admiralty.     It  would  be  much  to  be  regretted  if  any  of  our 
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vessels  should  be  cond^nned  for  this  cause,  unless  under  circum- 
stanoes  which  oompromitted  their  neutrality." 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Buchanan,  min.  to  England,  April  13, 
1854,  H.  Et,  Doc.  103,  33  Cong.  1  sem,  12,  13. 

"A  vessel  under  any  circumstances  resisting  visit,  destroying  her 
papers,  presenting  fraudulent  papers,  or  attempting  to  escape,  should 
be  sent  in  for  adjudication. '^ 

U.  S.  InatnictionH  to  Blockading  Vesaelfl  and  Cniiaers,  General  Orders, 
No.  492,  June  20,  1898.  For.  Rel.  1898,  780. 

^  14.  Irrespective  of  the  character  of  the  cargo,  or  her  purported 
des^inatioiK  a  neutral  vessel  should  be  seized  if  she — 

*•(  1)  Attempts  to  avoid  search  by  escape;  but  this  must  be  clcLrly 
evident. 

**(2)  Resists  search  with  violence. 

"(3)  Presents  fraudulent  papers. 

**(4)  Is  not  supplied  with  the  necessary  papers  to  establish  the 
objects  of  search. 

*'(5)   Destroys,  defaces,  or  conceals  paix»rs. 

**  Tho  papc*rs  generally  to  be  expected  on  l>oard  of  a  vessel  are : 

*•  ( 1 )  The  register. 

**(2)  The  crew  list. 

^(3)  The  loglMK)k. 

**(4)  A  bill  of  health. 

^(5)   A  charter  party. 

^(0)   Invoices. 

*-(7)   Bills  of  lading.'' 

Ini«tru<*tion8  to  r.  S.  Blo<>kndlng  Vwwls  nnd  rrulson*.  Ctonoral  Orders, 
No.  4tK!,  June  20.  181>8.  For.  Hvl  ISIW,  7S1. 

Ht<M*kton,  In  his  Navul  War  (VkIi*.  art.  2:t.  tznw  tin*  following  as  tli«' 
"  IMIIHTM  gi»n«Tally  rxiHH'ti^l  to  Ih'  on  Iwiard  of  a  v<»ss4»l  :'*  {\\  U«»glMtiT 
(2)  rrevi'  and  |mHM4>ng(*r  liHt.  ('U  log  tMN>k.  (4>  l»ni  of  liealth.  (Tii 
manifest  of  nirg«».  MS)  fhartor-party.  If  the  vi^sHel  Ik  <'lmrtore<l.  c7) 
lnvf»livt«  and  billK  of  lading. 

The  British  steamship  RctjuluH  was  mmzimI  off  Sagna  la  (iraiide. 
Cuba,  by  a  I'nited  Statt*s  cniisc»r.  It  apjM^an'tl  that  the  >teaiin»r  wa-- 
dearetl  for  Vera  Cruz,  Mexico,  or  Kingston,  Jamaica,  and  not  for 
Smgua  la  (irande;  that  certain  of  the  pa|><*r>  were  nii^^ing.  and  that 
tlie  master,  when  the  vestjel  was  S4»ize<l,  refiixMl  to  stale  what  was  the 
nature  of  the  cargo  deliveriMl  by  him  to  the  Spanish  authorities  at 
Sapia  la  (Irande.  It  subsiHiuently  (levelojMMl  that  his  onler>  were 
to  pnK'ee<l  to  Sagua  la  (irande.  if  not  blockadtMl,  and  otherwise  t(» 
Kiofpston,  in  arconlance  with  his  clearaiKV,  for  order*.  The  I'nited 
StotieES  district  attorney  agreed  to  the  release  of  the  vc^bcl  on  the  pay* 
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ment  by  her  of  costs  and  expenses.  The  •Department  of  Justice, 
although  holding  that  under  the  circumstances  the  condemnation 
should  not  be  enforced,  expressed  the  opinion  that  the  seizure  was 
justified,  and  that  the  costs  and  expenses  were  properly  imposed  on  tiw 
vessel,  but  agre<?d,  as  the  prize  court  had  very  full  discretion  as  to 
costs,  to  resubmit  the  question  of  costs  to  the  court. 

Mr.  Day,  Sec.  of  State,  to  Sir  Julian  Pauncefote,  British  amb..  No.  11T9, 
Sept  12.  1898,  MS.  Notes  to  Britisli  Leg.  XXIV.  317. 

If  a  vessel  has  a  Spanish  register,  and  sails  under  Spanish  colors, 
and  has  on  board  accounts  describing  her  as  Spanish  property,  there 
is  probable  cause  for  seizing  her  as  belonging  to  Spanish  subjects. 

Del  Col  17.  Arnold,  3  Dall.  333. 

"  It  is  certainly  the  duty  of  neutrals  to  put  on  board  of  their  ships 
sufficient  papers  to  show  the  real  character  of  the  property,  and  if 
their  conduct  be  fair  and  honest,  there  can  rarely  occur  an  occasion 
to  use  disguise,  or  false  documents.  At  all  events,  when  fake  or 
colouring  documents  are  used,  the  necessity  or  reasonableness  of  the 
excuse  ought  to  be  very  clear  and  unequivocal  to  induce  a  couit  of 
prize  to  rest  satisfied  with  it.  To  say  the  least  of  it,  the  excuse  is  not, 
in  this  case,  satisfactory ;  for  the  disguise  is  as  strongly  pointed  to 
elude  American,  as  British  or  Spanish  capture." 

The  Dos  Ilermanos  (1817),  U  Wheat.  76,  89,  Mr.  Justice  Story  dellTering 

the  opinion  of  the  court. 

Under  the  Spanish  treaty  of  1795,  stipulating  that  free  ships  shall 
make  freo  goods,  tiie  want  of  such  a  sea  letter,  passport,  or  such  cer- 
tificates as  are  descTii)e(l  in  the  seventeenth  article  of  the  treaty,  is  not 
a  substantive  ground  of  condemnation.     It  only  authorizes  capture 
and  sending  in  for  adjudication,  and  the  proprietary  interest  in  th^ 
ship  may  he  proven  by  other  equivalent  testimony.     The  Spani^ 
character  of  the  ship  being  ascertained,  the  proprietary  interest  of  ti^^ 
cargo  can  not  be  incpiired  into,  luiless  so  far  as  to  ascertain  that  it 
not  l)elong  to  citizens  of  the  United  States,  whose  property,  en| 
in  trade  with  the  enemy,  is  not  protected  by  the  treaty. 
Tlie  IMzjirro,  2  Wlient.  2*27. 

"A  certificate  under  the  authoritv  of  the  United  States  must-  ^ 
taken  by  foreign  powers  as  genuine,  and  can  l)e  impeached  by  th^^ 
only  by  application  to  the  (lovernnient  of  the  United  States." 

Wharton,  Int.  Law  Digest,  §  40!),  (iiioteil  in  The  Conrad  (1902),  .37  Gt  ^ 
4r»J). 

Thou^rh  under  the  treaty  of  amitv  and  commerce  with  France  of 
1788  (arts.  25,  27)  an  American  ship  on  the  high  seas  having  a  pass- 
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t  and  manifest  was  exempt  from  search,  a  ship  without  either  is 
subject  to  condemnation,  being  simply  without  the  benefits  of 
treaty,  but  subject  to  the  rules  of  international  law. 

The  Veniw  (1802),  27  Ct.  CI.  110;  Cole  r.  United  Statefi,  Ibid. 

Tie  act  of  Congress  of  July  9,  1798,  1  Stat.  578,  which  authorized 
*chant  ve55sels  to  carry  arms  for  protection,  could  not  change  the 
'  of  international  law  which  gave  a  belligerent  the  right  of  search, 
save  a  vessel  from  lawful  confiscation  for  resisting  such  right. 

The  Jane  (11»1).  37  Ct.  CI.  24. 

It  wan  held  In  this  caHe  that  where  an  American  vefwel  attempted  flight 
from  an  unknown  veasoK  but,  after  dlHcovering  that  the  latter  was  a 
French  cruiser,  hove  to.  and,  after  being  fired  into  with  ball  and 
musketry,  returned  the  fire,  it  was  resistance  to  search. 

5.  Use  by  Neutral  of  Armed  Enemy  Ship. 

§  1203. 

'•,  a  Spanish  subject,  chartered  a  British  ship,  called  the  Nereide^ 
inting  ten  guns  and  manned  by  sixteen  men,  to  make  a  voyage 
n  Ijondon  to  Buenos  Ayres  and  return,  with  cargo  each  way.     It 

Ktipulated  that  she  should,  after  taking  in  cargo,  sail  with  the 
t  convov  from  Great  Britain  for  Buenos  Avres;  and  she  sailed 
>nlingly,  under  convoy,  in  XoveinlxT,  1813,  with  a  cargo  Inslong- 

partiy  to  P.  and  partly  to  British  subje<'ts.  The  Xereide^  how- 
r,  became  separated  fn>ni  the  convov,  and  in  I)e<»eml)er,  1813,  was 
tured,  after  an  action  of  fiftet^n  minutes,  by  a  United  States  priva- 
r.  P.  was  at  the  time  on  Ixmrd,  but  he  retired  into  the  cabin  at 
beginning  of  the  action  and  t(K>k  no  part  in  it.  lie  had  taken  no 
t  in  equipping  or  arming  the  ship;  but  it  was  maintaimnl  that 
conduct  had  b(*en  such  as  to  iiiipivss  upon  him  a  hostile  char- 
T — that,  as  charterer  of  the  wliole  ship,  he  was  n*s|)onsible  for  her 
^ance  to  capture.  The  evi<len<*t»  showed,  however,  that  the  only 
i^J  which  P.  had  over  the  ship  ended  with  her  lading,  and  that 
rwise  she  remained  under  the  ilirection  of  the  owner;  an<l,  as 
Ook  no  part  in  the  action,  the  case  was  nnhutHl  to  the  question 
ther  a  neutral  might  put  his  gtHnls  on  Ixmrd  an  armed  l)elligerent 
^antman. 

^n4uill,  C.  J.,  delivering  the  opinion  of  a  majority  of  the  (*ourt, 
^  it  was  admitted  that  a  neutral  might  lawfully  place  his  gcMnls 
board  a  Mligerent  ship  for  i*onveyanct»,  and  the  rule  was  laid 
•^  in  terms  which  compn»hen<hMl  an  arnu^l  as  well  as  an  unarme<l 
»*L  Indeed, as  lielligeitMit  inmhant  ves>4»ls  ran»ly  sailed  uinirnHHl, 
-  exception,  if  any  existed  as  to  armeil  vetwels,  would  Ik?  greater 

IL  Doc.  551— vol  7 32 
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than  the  rule ;  and  it  was  noteworthy  that  the  rule  related  back  to  a 
time  when  almost  every  merchantman  was  in  a  condition  for  sdf- 
defense.  The  belligerent  had  a  perfect  right  to  arm  in  his  own 
defense,  and  this  right  did  not  interfere  with  that  of  the  neutral  to 
transport  his  goods  in  a  belligerent  vessel.  But,  it  was  argued  tiiat 
by  depositing  goods  on  an  armed  belligerent  the  right  of  search 
might  he  impaired,  perhaps  defeated.  The  right  of  search  was,  how- 
ever, but  a  means  to  an  end ;  and,  if  the  property  was  neutral,  what 
mischief  was  done  by  escaping  its  exercise?  While  the  neutral  could 
not  justify  the  use  of  force  or  fraud,  he  might  avail  himself  of  means, 
lawful  in  themselves,  to  "  escape  this  vexatious  procedure."  Nor 
was  it  true  that  the  neutral  assumed  a  hostile  character  by  placing 
his  goods  in  an  armed  vessel  of  the  enemy.  Whether  the  vessel  was 
armed  or  unarmed,  his  object  was  merely  the  transportation  of  his 
goods ;  and  in  either  case  he  paid  freight.  So,  in  either  case,  it  was 
the  duty  of  the  carrier  to  avoid  capture  and  to  prevent  a  search;  and 
in  neither  case  was  any  resistance  on  the  part  of  the  vessel  chargeable 
to  the  goods  or  their  owner,  he  having  taken  no  part  in  it  In 
the  case  of  the  Swedish  convoy,  all  that  was  decided  was  that  a 
neutral  may  arm,  but  can  not  by  force  resist  a  search.  The  case  of 
the  Cafha/rlne  Klizaheth  approached  more  nearly  to  that  of  the 
Nereide^  lx»cause  in  that  case  there  were  neutral  goods  and  a  bellig- 
erent vessel.  But  it  was  the  reasoning  of  the  judge,  and  not  his 
decision,  of  which  the  claimants  would  avail  themselves.  The  judg? 
(listintyiiislied  between  the  effect  which  the  employment  of  force  by  a 
belli<j:(»rent  owner  or  by  a  neutral  owner  would  have  on  neutral  goods; 
and  from  a  marginal  note  it  appeared  that  the  reporter  understood 
the  case  to  decide  in  principle  that  resistance  by  a  belligerent  vessel 
would  not  (confiscate  the  cargo.  Moreover,  if  the  neutral  character 
of  tlie  goods  was  forfeited  by  the  resistance  of  the  belligerent  vessel, 
wliy  was  not  tlie  neutral  character  of  the  passengers  forfeited  by  the 
same  cause?     On  the  whole,  the  ]iroperty  of  P.  must  be  rastored. 

Johnson,  J.,  delivered  a  concurring  opinion.  He  said  that  he 
would  not  express  an  opinion  upon  the  abstract  case  of  an  individual 
neutral  to  all  the  world.  P.  was  liable  to  capture  both  by  the  French 
and  the  Carthagenians.  This  justified  him  in  placing  himself  under 
liritish  protection :  and  if  in  so  doing  he  had  incidently  impaired  the 
exercisi*  of  the  United  States'  right  of  seizure  for  adjudication,  there 
was  nothing  to  coini)lain  of.  The  charter  party  gave  him  the  occu- 
j)ation  of  the  hold  of  the  ship,  and  of  two  berths  in  the  cabin,  but 
no  more.  Hiough  he  had  an  incidental  interest,  as  a  freighter,  in 
the  defense  of  the  vessel  and  in  her  fate,  he  had  no  power  over  the 
conduct  of  the  master  and  crew;  nor  did  it  appear  that  he  had  ever 
acted  under  the  impression  that  he  possessed  such  power. 
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The  Nerelde  (1815),  9  Crancb,  388. 

Story,  J.,  difwenting  maintained  that  tliere  was  a  clear  distinction 
between  putting  goods  on  an  armed  and  on  an  unarmed  vessel,  though 
the  elementarv  writers,  whose  worlcs  were  deficient  in  many  import- 
ant doctrines  of  every-day  application,  might  not  have  expressed  it 
The  neutral  must  preserve  a  iierfect  imimrtiality.  He  must  submit 
to  the  belligerent  right  of  search;  and  if  he  resisted  it.  or,  with  a 
view  to  resist  it,  sought  **  the  protection  of  an  armed  neutral  convoy,** 
be  was  treated  as  an  enemy.  (The  Maria,  1  Rob.  340;  the  Elsebe, 
5  Rob.  173.)  The  argument  that  he  might  avail  himself  uf  **the 
resistance  of  a  belligerent  ship*'  or  convoy,  because  such  resistance 
was  laicfuh  assumed  the  very  ground  of  controversy.  An  act  i)er- 
fectly  lawful  in  a  belligerent,  might  be  flagrantly  wrongful  in  a 
neutral.  A  belligerent  may  lawfully  resist  search ;  a  neutral  is  bound 
to  submit  to  it,  and  the  character  of  the  act  was  to  l>e  Judged  not 
merely  by  that  of  the  parties  who  immediately  committed  it,  but  also 
by  the  character  of  those  who.  having  cooperated  in,  assented  to,  or 
sought  protection  from  it,  would  yet  withdraw  themselves  from  its 
penalties.  Tlie  principle  that  tlie  resistance  of  a  neutral  convoy 
communicated  itself  to  all  the  associated  shiiw  as  an  unlawful 
opposition  to  the  right  of  search,  applied  a  fortiori  to  the  (*as4*  of  a 
lielligerent  convoy,  for  the  resistan<*e  must  l>e  presumetl  to  1h>  more 
obstinate  and  the  search  more  i>eriious.  The  sailing  under  convoy 
is  **an  8(*t  per  9C  inconsistent  with  neutraiitj'.**  (See  cast*  of  the 
Sampmm.  Barney,  otwervations  of  Sir  W.  S(t>tt :  also  arginnent  of  Sir 
W.  Scott,  then  advoc*ate-generai.  in  Smart  r.  Wolff,  H  T.  R.  .{2;$.  ;i:^\) 
Such  seemed  to  be  the  senses  of  the  Kurofiean  soven^igiiH.  as  might 
be  inferred  from  the  fa<*t  that  none  of  tiiom  had  calle<l  In  question 
the  assertion  of  tlie  principle  by  Denniaric  In  the  case  of  the  American 
vessels  capturetl  while  under  Hritish  c<mvoy.  (State  l»aiK»r».  isil. 
IK  r>27. )  **  It  might,  with  as  much  pmprlety,  Ih»  ninlntaiiHMl  that 
neutral  goods,  gunnlefl  by  a  liostili*  aniiy  in  tlicir  passairc  tltn>ugl) 
a  country,  or  voluntarily  lo<l>:<»<l  In  a  hostile  f<»rtn»ss,  for  tlie 
avowe<l  pur]>o^'  <'f  evading  the  iiiunlciiKil  rl^htn  and  rcinilatlons  of 
that  country,  should  not  in  msc  of  capture  l>c  lawful  plunder  (a 
pretension  never  yet  asserted),  as  tliat  neutral  proiiorty  on  the  ocean 
should  enjoy  the  double  pn>tectlon  of  war  and  |>eace.** 

A  Briti.sh  amied  ship  was  captured  in  1814  on  a  voyage  from 
Dfdetux  to  Pensacola  by  the  United  States  man-of-war  Wnf<p^  and 
nt  to  Savannah,  Georgia,  where  she  was  lial>h'  to  rondemnation  as 
"ixe.  The  fargo,  which  was  chiimed  for  a  Frencli  merclnmt.  was 
HO  condemned,  but,  on  apixMil,  the  circuit  court  ordcnMl  further 
•oof,  and  then  docree<l  restitution.  From  thi>  <hMre*»  an  apfH^al  was 
J(en  to  the  Supreme  Court.  Marshall,  (\  J.,  di'Iivering  the  opinion 
'  the  court,  said  that  the  case  di<l  not  differ  csMMitiaiiy  from  tliat  of 
e  Sereidr:  that  the  opinion  then  given  !)y  thnv  ju<lgi»s  was  n»taine<l 
r  them:  that  the  ^  principle  of  th<'  law  of  natitms,  that  the  giKMls  of 
friend  are  safe  in  tlie  lK)ttom  of  an  enemy,  may  Im',  and  probably 
ill  be  changed,  or  so  impainMl  as  to  leave  no  obj(H*t  to  which  it  is 

ypUcable;"^  but  that,  so  long  ab  the  principle  iihould  be  ackuowl- 


490  MARITIME   WAB.  [§1203. 

edged,  the  court  "  must  reject  constructions  which  render  it  totally 
inoperative." 

Mr.  Justice  Johnson,  who  delivered  a  concurring  opinion  in  the 
case  of  the  Nereide^  said  that  it  had  always  been  the  rule  with  him 
never  to  decide  more  in  any  case  than  what  the  case  itself  necessarily 
required.  Accordingly,  he  had  declined  in  the  case  of  the  Nereidt  to 
express  an  opinion  upon  the  general  question,  because  the  cargo,  con- 
sidered as  Spanish  proi)erty,  was  exposed  to  capture  by  the  Car- 
thagenian  and  other  privateers,  and,  considered  as  belonging  to  a 
revolted  colony,  was  liable  to  Spanish  capture.  The  neutral  shipper, 
therefore,  could  not  be  charged  with  evading  the  belligerent  rights 
of  the  United  States  in  availing  himself  of  the  protection  of  an 
armed  belligerent  when  sailing  between  "Scylla  and  Charybdis.'' 
But  the  cause  now  l^efore  the  court  was  one  "  of  a  vessel  at  peace  with 
all  the  world.'"  He  thought  that  the  evils  which  were  apprehended 
from  allowing  neutrals  to  put  their  goods  in  armed  belligerent  ves- 
sels were  "  visionary."  It  was  not  likely  that  a  belligerent^s  armed 
ships  would  be  converted  into  carriers.  Nothing  could  be  more  de- 
sired by  the  enemy.  The  subject  had  not  altogether  escaped  the 
notice  of  publicists.  He  alluded  to  a  dictum  of  Casaregis,  saying 
"  that  if  a  vessel  laden  with  neutral  merchandise  attack  another  ves- 
sel, and  be  captured,  her  cargo  shall  not  be  made  prize,  unless  the 
owner  of  the  goods,  or  his  supercargo,  engage  in  the  conflict"  Mr. 
Justice  Johnson  thought  the  present  case  different  from  that  of  ves- 
sels under  neutral  convoy,  a  case  which  had  been  so  often  invoked. 
Such  a  convoy  might  Ix^s  considered  as  an  association  of  neutrals  for 
a  hostile  object.  But  the  hostile  vessel  had  a  right  to  resist.  It  did 
not  impair  any  right  of  search,  or  of  capture,  or  of  adjudication. 
The  right  of  capture  applied  only  to  enemy  ships  or  goods;  the 
right  of  search  to  enemy  goods  on  board  a  neutral  carrier.  Neither 
of  these  rights  was  impaired.  Nor  was  the  right  of  adjudication  im- 
paired. The  neutral  did  not  deny  the  right  of  the  belligerent  to 
decide  the  question  of  proprietary  interest.  If  the  property  was 
really  neutral,  it  did  not  matter  to  the  belligerent  who  carried  it 

Tlie  Atalaiita,  Mar.  4.  1818,  W  Wlieat,  400.  Further  proof  was  ordered  on 
tlie  question  of  proprietary  Interest.  Justices  Todd  and  Duvall  did 
not  sit  in  tlie  case. 

"The  Supreme  Court  of  the  United  States  has  held  that  there  is 
no  valid  distinction  of  right  between  the  act  of  a  neutral  merchant 
who  loads  his  goods  on  hoard  an  enemy  merchant  ship,  and  the  act 
of  a  neutral  merchant  who  ships  his  goods  in  an  armed  vessel  belong- 
ing to  the  enemy.  The  opinion  of  Chief  Ju.stice  Marshall,  who  with 
the  majority  of  tlie  court  decided  in  the  C4ise  of  the  Nereide^  *  that  a 
neutral  merchant  had  a  right  to  charter  and  lade  his  goods  on  board 
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a  belligerent  armed  vessel  without  forfeiting  his  neutral  character,' 
in  entitled  to  great  weight,  not  nien»ly  from  the.  authority  which 
attaches  to  the  opinions  of  that  eminent  judge,  but  also  from  the 
stolidity  of  the  reasoning  upon  which  his  judgment  in  that  cas^»  pro- 
reetled.  But  the  opinion  of  Mr.  Justice  Stor\'  was  the  other  way, 
and  coim'ided  with  the  view  of  Jjord  Stowell.  The  Supreme  Court 
of  the  I'nitecl  States,  in  PVbruarv  term,  1818,  maintained  the  same 
view  in  the  case  of  the  Atalanta  as  it  had  previously  maintained  in 
the  Xerelde;  so  that  the  decisions  of  the  highest  tribunal  of  the 
United  States  is  on  this  point  in  dirt»ct  conflict  with  the  ;udgment  of 
the  English  high  court  of  admiralty.''* 

TwlHH,  I^w  of  Nations  In  War  (2(1  ed.),  ISS. 

Rlr  WUUam  8f«tt  drew  a  <*Ioar  dlHtlnctlon  l>etwoen  the  case  of  nentral 
goodn  on  an  enemy  merchantman  and  that  of  neutral  koo<1h  on 
an  enemy  amicHl  vchhi*!.  In  the  former  casc\  lie  lH*ld  that  the 
renlKtanee  of  the  nuiHter  to  ttf^arch  did  not  render  the  neutral  fcooda 
llahle  to  capture,  for  the  double  reason  (1)  that  the  master  had 
thi»  full  ri|?ht  to  save  himw^lf  fnnn  <*aptun*  if  he  could,  and  (2) 
tliat  tlie  neutral  could  not  1k>  aHsumcHl  to  have  calculated  or  intende<l 
that  the  master  should  resist  visit.  (The  (*athnrina  KIizalM*th,  r>  (\ 
Roh.  2:i2.)  **But/*  said  th<'  same  Jud^e.  *Mf  he  (the  neutral]  puts 
hia  fcoods  on  boanl  a  ship  of  force,  which  he  has  ever>'  n^ason  to  pre- 
mime  will  l»e  defended  against  the  enemy  by  that  forc<'.  the  case  then 
be<t>mcH  very  different.  He  l»etrays  an  intention  to  resist  visitation 
and  aearch,  which  lie  ifiuld  not  do  by  putting;  them  <m  Isiard  a  mere 
n]en*hant  vessel,  and  so  far  as  he  does  this  he  adlien^  to  the  l>elli|C- 
erent:  .  .  .  If  a  party  at-ts  in  !isso<*iation  with  a  hostile  force, 
and  relii»s  upon  that  forc<»  for  prt»tc<'tion,  he  is.  pru  ht\v  vice,  to  Ih» 
(t>nsldere«l  as  an  enemy.**     (The  Fanny.  1  IKmIsou.  44.'?.  44H.) 

A  merchant  ves-sel  which  was  armed  strictlv  for  dcfenM*.  and  whost* 
only  objwt  was  trade,  was  not  liable  to  S4»izure  by  French  cruis<»rs 
and  to  (*ondemnation  as  prize,  although  ^hc  was  lic<'ns<Ml  to  (*arrv 
ami.*<  I>y  the  act  of  Congn»ss  of  June  -J."*,  171>s,  or  by  the  act  of  July 
0,  17!>H,  authorizing  her  to  capture*  arunMl  Fn»nch  vesst»ls.  and  to 
ppcapture  American  v*»ss*»ls  captunMl  by  the  French. 

IIoo|MT  r.  rnitcd  States.  22  <*t.  ri.  loS;  CushioK  r.  rnit«»<l  States,  22 
Ct  CL  1. 

<).  Convoy. 

(1)     MulTRAL. 

§  12(>4. 

TTi^  nentral  claim  of  convoy  '*  was  not  included  in  the  armed  nen- 
tmlitv  of  1780,  hut  fonns  an  aiiicle  in  that  of  isoo.  Alth«Migh  the 
[7nited  States  can  not  but  lM»friend  it  as  favorable  to  the  *M»curity  and 
interest  of  neutral  commerce,  yet  the  plausible  objection^  made  to  the 
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claim  by  Great  Britain  in  its  indefinite  extent,  and  her  probable 
inflexibility  in  the  objections,  may  render  it  expedient  to  substitute 
the  modifications  already  admitted  by  Russia  in  the  treaty  of  June, 
1801.  With  such  modifications  the  right  seems  to  be  sufficiently  valu- 
able to  deserve  a  place  in  a  general  provision  for  neutral  rights." 

Mr.  Madison,  See.  of  State,  to  Mr.  Armstrong,  min.  to  Prance,  Mar.  14, 
1800,  MS.  Inst.  U.  States  Ministers,  VI.  322. 

It  was  stated  t>y  Baron  Krudeuer,  Russian  minister  at  Washington,  Id 
1820.  by  direction  of  his  Government,  tliat  **  subsequent  events  "  bad 
annulled  the  treaty  l)etween  Uussia  and  Great  Britain  of  1801.  (Mr, 
Van  Buron,  Sec.  of  State,  to  Mr.  Randolph,  min.  to  Russia,  No.  2, 
June  18,  1830,  MS.  Inst.  U.  States  Ministers,  XIII.  127.) 

That  the  rljjlit  of  convoy  is  denied  by  the  English  prisse  courts,  see  the 
Maria,  1  C.  Rob.  340 ;  Hall,  Int.  Law,  5th  ed.  710 ;  The  Sea  Nymph 
(1901).  30  Ct  CI.  309. 

"  Calhoun  asked  [at  a  Cabinet  meeting  on  October  26,  1822]  if  we 
could  authorize  the  merchant  vessel  itself  to  resist  the  belligerent 
right  of  search.  I  said,  no;  and  the  British  claimed  the  right  of 
searching  convoyed  vessels,  but  that  we  had  never  admitted  that  rigbt, 
and  that  the  opposite  principle  was  that  of  the  armed  neutrality. 
They  maintained  that  a  convoy  was  a  pledge  on  the  part  of  the  con- 
voying nation  that  the  convoyed  vessel  has  no  articles  of  contraband 
on  board,  and  is  not  going  to  a  blockaded  port;  and  the  word  of  honor 
of  the  commander  of  the  convoy  to  that  effect  must  be  given.  But,  I 
added,  if  we  could  instruct  our  officer  to  give  convoy  at  all,  we  can 
not  allow  him  to  submit  to  the  search  by  foreigners  of  a  vessel  under 
his  charge:  for  it  is  ])lacing  our  officer  and  the  nation  itself  in  an  atti- 
tude of  iuferiorilv  and  humiliation. 

"  The  President  agreed  with  this  opinion,  and  Mr.  Calhoun  de- 
clared his  acquiescence  in  it ;  and  it  was  determined  that  the  instruc- 
tions to  Biddle  should  be  drawn  accordingly.'' 

(>  J.  Q.  Adam's  Mem.  80. 

"  It  is  an  ordinary  duty  of  the  naval  force  of  a  neutral,  during 
either  civil  or  foreign  wars,  to  convoy  merchant  vessels  of  the  nation 
to  which  it  b(»longs  to  the  ports  of  the  belligerents.  This,  however, 
.should  not  be  done  in  contravention  of  belligerent  rights  as  defineil  by 
the  law  of  nations  or  by  treaty.  The  only  limitations  of  the  right  to 
convoy  rc^cognized  by  the  treaty  between  the  United  States  and  Mex- 
ico are  tho>e  contained  in  the  24th  article,  which  declares  that  when 
vessels  are  under  convov,  the  verbal  declaration  of  the  commander  of 
the  convoy,  on  his  word  of  honor,  that  the  vessels  under  his  protection 
belong  to  the  nation  whose  flag  he  carries,  and,  when  they  are  bound 
to  an  enemy's  port,  that  they  have  no  contraband  goods  on  board 
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flhmll  be  sufficient.    With  these  conditions  the  United  States  have  at 
all  times  been  ready  to  comply." 

Mr.  Foreytb,  Sec.  of  State,  to  Mr.  Monasterio,  May  18,  1837,  MS.  Notes  to 
Mexico,  VI.  74. 

Mr.  Seward,  replying,  August  12,  1861,  to  an  inquiry  of  the  Dutch 
minister  as  to  whether  the  United  States  recognized  the  rule  of  convoy 
embraced  in  the  instructions  of  the  Netherlands  to  the  commander  of 
its  naval  forces  bound  to  North  American  waters,  said :  '^  No  objection 
is  entertained  to  a  recognition  of  the  rule  so  far  as  it  may  apply  to 
merchant  vessels  proceeding  under  convoy  to  ports  not  blockaded. 
No  merchant  vessels  of  the  Netherlands,  however,  or  of  any  other 
power,  will  be  allowed  to  enter  a  port  blockaded  by  the  naval  forces 
of  the  United  States,  whether  such  vessel  be  under  convoy  or  with- 
out it'' 

Mr.  Rewanl.  Sec.  of  State,  to  Mr.  Von  Llmbonc,  Ann;.  12,  IHfSI,  MS.  Ntites 

to  NetherlandH  Ij^,  VI.  175. 
The  rljpht  of  neutral  convoy  Ih  nH\)fniiauMl  in  Stookton'«  Naval  War  fwle, 

wbieh  was  iHMued  June  27.  IWNJ,  but  revoked  Fel>.  4,  IINM. 

"  Merchant  vessels  sailing  under  militar>'  convoy  of  an  allied  or 
neutral  |>ower  are  not  subjected  to  exuiiiiimtioiu  provided  the  com- 
mander of  the  convov  furnishes  u  certificate  us  to  the  nuinlK'r  of 
vessels  being  convoyed,  their  iiationuiity,  and  the  destination  of  the 
ciftrgo(*s«  and  also  as  to  the  fact  that  there  is  no  contraband  of  war  on 
the  vesseLs,  The  stoppage*  and  examination  of  thesi*  vesstOs  is  jht- 
mitted  only  in  the  following  castas:  (1)  When  the  roinniander  of  the 
cimvoy  n'fuses  to  give  the  certificate  mentioned  :  (2)  when  he  declares 
that  one  or  another  ves.si4  dtK's  liot  l>elong  to  the  nuiiiU'r  of  those 
sailing  under  his  convoy,  and  (*\)  when  it  Ix'c*oihcs  evident  that  a 
vesHpl  l)eing  convoyinl  is  preparing  to  commit  an  act  constituting  a 
breach  of  neutrality.'^ 

Roffilan  RefTulatlonn  on  Maritime  Prize.  .Marrb  27,  18ir>.  I  (>,  For.  Rel. 
190I.  73a 

(2)    BEIXIGERE5T. 
§   1205. 

Rufiis  King«  American  minister  in  I^^ndon,  having  expressed 
diimpproval  of  a  proposal  of  the  British  (iovcrnnicnt  to  onl<T  convoys 
for  American  vessels  trading  from  (inMit  Britain  to  the  Tnitini 
States  as  a  protection  against  Fn*nch  captun*,  Mr.  Pickering  siiid 
that  Mr.  King's  action  at  the  time  it  was  taken  was  very  pnijHT,  so 
far  »8  oonoemed  American  vc*ss<»ls  sailing  fn>m  the  jx^rts  of  (in»at 
Britmiiit  but  that  the  recent ''  piratical  conduct ''  of  French  privateers 
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"  in  the  American  seas,  and  even  on  the  coast  of  Spain,  must  render 
any  measures  of  protection  and  defence  both  eligible  and  lawful,"  and 
that  under  the  changed  conditions,  in  which  danger  to  American 
commerce  had  greatly  increased,  convoys  were  "  certainly  not  to  be 
refused.'-     In   the   West  Indies,  said  Mr.   Pickering,  "  the  French 
agents  and  privateers  capture  and  condemn  every  American  they 
meet,  if  boimd  to  or  from  a  British  port,  or  even  to  their  own  ports, 
in  a  variety  of  instances,  and  strip  and  abuse  our  citizens.    These 
have,  for  some  months  past,  been  in  the  practice  of  accepting  British 
convoys.    And  what  legal  consequence  can  result  from  accepting  a 
convoy  in  any  case,  except  that  of  its  being  a  cause  of  condemnation 
in  case  of  capture,  although  the  vessel  should  really  be  neutral!    It 
would  then  seem  to  be  a  matter  of  calculation  whether  to  accept  or 
decline  a  convoy." 

Mr.  Pickorinff.  Soo.  of  State,  to  Mr.  King,  min.  to  England,  May  9,  1T97, 
MS.  Inst.  i:.  States  Ministers.  IV.  49;  Am.  State  Papers.  For.  ReL 
VI.  89. 

In  the  course  of  representations  designed  to  secure  the  removal  of 
the  British  export  tax,  first  levied  in  1798,  in  the  form  of  a  duty 
ostensibly  designed  to  defray  the  cost  of  furnishing  British  convoy 
to  vessels  carrying  goods  from  that  country,  Mr.  Madison  said*. 
"  Even  during  war  the  exports  are  generally  made  as  American  prop- 
erty and  in  American  vessels,  and  therefore,  with  a  few  exceptions 
only,  a  convoy  which  would  subject  them  to  condemnation,  froivA 
which  thev  would  otherwise  be  free,  would  not  be  a  benefit  but  »^ 
injury.'' 


Mr.  Madison,  Soo.  of  Stato,  to  Mr.  Monroe,  min.  to  England,  Mar.  6, 
MS.  Inst.  r.  States  Ministers,  VI.  271. 

"  The  act  of  sailing  under  belligerent  or  neutral  convoy  is  of  it^^^ 
a  violation  of  neutrality,  and  the  ship  and  cargo  if  caught  in  deti^- 
are  justlv  confiscable;  and  further,  that  if  resistance  be  necessarV-    ^ 
in  my  ()j)ini()n  it  is  not,  to  perfect  the  offence,  still  that  the  resistfii-^^ 
of  the  convoy   is  to  all   pui-poses  the  resistance  of  the  associ^*^^ 
fleet.     .     .     .     T  am  unable  to  perc^nve  any  solid  foundation  on  wh^^ 
to  rest  a  distinction  between  the  resistance  of  a  neutral  and  of   ^^ 
enemy  master.     .     .     . 

''  I  can  not  brin<i:  my  mind  to  believe  that  a  neutral  can  chart^^ 
an   armed  enemy  ship,  and   victual   and   man  her   with  an  eneff'- 
crew,     .     .     .     with  the  avowed  knowledge  and  necessary  intent  th3 
she  should  resist  every  enemy :    that  he  can  take  on  board  ho^u^ 
shipments  on  frei«^ht,  conunissions  and  profits;     .     .     .     that  he c^ 
Ih^  the  entire  j)n)jeetor  and  conductor  of  the  voyage,  and  cooper*^'' 
in  all  the  plans  of  the  owner  to  render  resistance  to  search  secui* 
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ectual;  and  that  yet,  notwithstanding  all  this  conduct,  by  the 
nations  heniay  slielter  liis  proj^erty  from  confiscation,  and 
he  privileges  of  an  inoffensive  neutral/' 

tory.  J.,  The  Nerelde,  0  ('ranch,  388,  445.  4W.  454,  difwenting  opinion. 
hi8  Ih  followed  hy  the  Court  of  ClniinH,  sih  to  l>elligerent  convoy.  In  the 

Nancy  (1802),  27  Ct.  CI.  IK);  the  brig  Sea  Nymph  (1901),  36  Ct  CI. 

309. 

the  acceptance  by  a  neutral  vessel  of  the  convoy  of  a  bellig- 
lan-of-war  is  an  illegal  act,  and  in  itself  affords  good  ground 
idenination,  if  the  vessel,  while  under  such  convoy,  l)e  cap- 
)y  the  other  l)elligerent,  is  maintained  by  the  English  courts 
iglish  writers,  and  also  by  leading  publicists  of  the  United 

among  whom  may  be  mentioned  Kent,  Duer,  Woolsey,  and 

he  other  hand,  the  Government  of  the  United  States  on  one 
n  took  the  opposite  ground,  maintaining,  in  a  controversy 
k^nmark,  which  arose  in  1810,  that  so  long  as  the  association 
neutral  vessel  with  the  lx»lliger(»nt  convoy  was  not  attended 
ly  attempt  at  concealment  or  dt^ceit,  nor  with  any  participation 
actual  resistance  of  the  convoying  force,  she  did  not  lose  her 
character.     In  this  controversv  the  United  States  was  ulti- 

• 

n»presented  by  Mr.  Wheaton,  who  thus  liecame  committed  to 
ew.  But,  while  it  was  ccmtended  bv  Mr.  Wheaton  that  the 
ssociation,  though  voluntary,  of  the  neutral  vessel  with  the 
r<»nt   txmvov   did   not  justifv   <'()n<leuuuition,   vet   it    was  not 

by  him  that  such  ass<K'iation  atTonled  ground  for  bringing 
vessel  for  adju<li(*ation.  although  he  intimated  in  the  course 
argument  that  in  at  least  some  of  the  ras4»s  lH»fon»  him  then» 
)  other  ass<H*iatioii  than  that  which  resulted  from  an  acci- 
and  temi>orary  coincidence  of  routes. 

William  Ik»ach  Lawrence,  referring  to  the  negotiation  with 
rk,  says:  '*  That  the  success  of  the  negotiation  was,  in  a 
legnH\  to  l>e  attributed  to  tlie  |H»rsonal  character  and  s|KH*ial 
»s  of  Mr.  AMieaton  can  not  Ik»  doubt e<l  bv  anv  one  who  n»ads 
vsagi»s  which  we  have  cited  from  eminent  publicists/*  In  the 
L^  thus  refernnl  to  the  view  opj>osite  to  that  expounded  by 
heaton  is  maintaiiuMl.  an<l  it  app<'ai*s  to  1m»  snpjMirtetl  by  the 
derance  of  nn^ent  opinion.  Snow,  referring  to  the  <]ue>tion 
ler  neutral  vesst»l^  wlio  phice  theniM'lves  under  tin*  convoy 
Higi»rent  cruiser  are  liable  to  caj)ture  and  confiscation,"  states 
the  weight  of  opinion  favor>  tlie  doctrine  that  such  acts  are 
fit  to  condemn  the  ve^-el/'  Savs  Uivier:  "A  neutral  mer- 
vessel  which  saiK  nnd(»r  eneniv  convov  violates  neutralitv: 
are  and  confiscation  would  be  legitimate.'' 
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Dana's  Wheaton,  708,  note  245:  Lawrence's  Wheaton  (1863),  871; 
Stockton's  Snow,  103;  Rivier.  Principes  du  Droit  des  Gens.  11.424. 

The  controversy  between  the  United  States  and  Deuniarls  grew  out  of 
the  enforcement  of  certain  revised  instructions  wliich  were  Issued 
to  the  Danish  men-of-war  and  privateers,  Mar.  28,  1810.  By  one 
clause  of  these  instructions  all  vessels  were  declared  to  be  good 
prize  which  had  "  made  use  of  British  convoy  either  in  the  Atlantic 
or  the  Baltic."  Under  this  clause  18  American  vessels  were  seized 
in  1810,  out  of  a  total  of  122  captures  of  American  vessels  by  Danish 
cruisers  in  that  year. 

The  convoy  cases  were  first  discussed  on  the  part  of  the  United  States  by 
Mr.  George  W.  Erving,  who  was  sent  as  si)ecial  minister  to  Copen- 
hagen in  1811.     In  the  course  of  a  comprehensive  general  reiiort  of 
June  23,  1811,  on  the  Danish  captures,  he  thus  referred  to  the  convoy 
cases :  "  The  ground  on  which  they  stand,  I  am  aw^are,  is  not  per- 
fecjtly  solid,  yet  I  did  not  feel  myself  authorized  to  abandon  them, 
and  therefore  have  taken  up  an  argument  which  may  be  difficult,  but 
which  I  shall  go  as  far  as  possible  in  maintaining.'*     The  Danish 
Government,  however,  contended  **  that  neutral  vessels  that  make  use 
of  the  convoy  or  protection  of  the  vessels  of  war  of  Great  Britain 
are  to  be  considered  as  good  prize  If  the  Danish  i)rivatcers  capture 
them  under  convoy."     Such  was  the  construction  given  by  I>enniark 
to  the  convoy  clause,  which,  as  thus  interpreted,  that  Government 
refused  to  modify.     The  principle  on  which  the  clause  was  Justified 
was,  as  stated  by  Mr.  de  Kosenkrantz,  Danish  minister  of  foreign 
affairs,  "  that  he  who  causes  himself  to  be  protected,  by  that  act 
ranges  himself  on  the  side  of  the  protector,  and  thus  puts  himself  in 
opi)osition  to  the  enemy  of  the  protector,  and  evidently  renounces  the 
advantages  attached  to  the  character  of  friend  to  him  against  whom 
ho  seeks  the  protection.     If  Denmark  slnmid  abandon  this  principle, 
the  navigators  of  all  nations  would  find  their  acc<nint   in  carrying: 
on  the  conHiiere<'  of  Great  Britain  under  the  j)rotection  of  English 
ships  of  war,  without  running  any  risk.     We  every  day  «ee  that  this 
is  done;  the  Danisli  Government  not  being  able  to  place  in  the  way 
of  it  sullicient  ol>stacles."     (Am.  State  Papers,  For.  Bel.  III.  .TiS).  .'>21. 
T)!'!,  r)2().) 

After  May,  ISll,  few  American  vessels  were  molestwl  by  the  Danes,  and 
l)etween  May,  1812,  when  Mr.  Christopher  IIughes*s  special  ndssion 
oiuiwl,  and  1S27,  when  Mr.  Wheaton  was  sent  as  minister  to  IVn- 
niark.  little  serious  effort  was  made  to  effect  a  settlement  of  any  of 
the  claims  against  that  Government. 

Mr.  Wheaton's  principal  argument  in  relation  to  the  convoy  cases  was 
made  in  a  note  of  Nov.  24,  1820.  (11.  Doc.  249.  22  Cong.  1  sess. 
81-.'W;  Moore.  Int.  Arbitrations,  V.  4555  et  seq.)  He  assumed  tin* 
following  grounds: 

1.  That  uiuier  the  convoy  clause  vessels  and  cargoes  were  condemned  by 
the  high  court  of  admiralty,  although  in  most,  if  not  in  all,  such  cases 
th<M*e  was  satisfactory  proof  that  the  vessels  had  been  comitelliMl  to 
join  the  British  convoy,  and  although  the  Danish  prize  ordinamv  was 
not  known  at  St.  P<»tersl>urg  when  they  sailed  fnmi  that  port.  This. 
it  may  b(»  o!)served.  was  in  the  nature  of  a  confession  and  avoidance. 
since,  while  admitting  the  presence  of  the  vessels  with  the  convoy.  It 
suggested  as  excuses  want  of  notice  and  coerciou. 
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2.  BQt  It  wan.  Mild  Mr.  Wheaton«  lem  material  to  dwell  on  this  uspect  of 

the  case,  nlnce  the  Tnlted  States  wholly  denied  the  principle  on  which 
the  clause  wnn  founded.  This  clause,  as  construed  hy  the  Danish 
tribunals,  Involvetl,  so  Mr.  Wheaton  declared,  **  the  application  of  a 
principle  (to  say  the  least)  of  doubtful  authority,**  and,  as  inter- 
preted by  the  Danish  tribunals,  made  "  the  fact  of  having  navigated 
under  the  eneniy*s  ctmvoy  .  .  .  per  se  a  Justifiable  cause  (not 
of  capture  merely,  but)  of  condemnation." 
From  this  amrument  of  Mr.  Wheaton*s  it  is  to  be  Inferred  that  the 
Danish  tribunals  gave  to  the  clause  in  question  a  more  extensive 
eflTe^t  than  that  ascribed  to  it  by  the  Danish  Government  The  con- 
struction of  that  Government,  expressed  In  the  ct>rres|)ondence  with 
Mr.  Ervlng,  was,  as  has  been  seen,  that  vessels  seized  on  the  f?round 
of  accepting  British  protection  were  **  good  prize  if  the  Danish 
privateers  mpture  them  under  convoy :"  while,  as  stated  by  Mr. 
WhcMiton,  •*  the  fact  of  having  sailed  under  Itelligerent  convoys  "  was 
lield  by  the  tribunals  to  l>e  In  itself  a  cause  of  condemnation. 

3.  Mr.   Wheaton  also  contended  that  as  Denmark   had,   when  neutral, 

asserteil  the  right  to  pPote<*t  her  commence  against  lielligerent  visit- 
ation and  search  by  means  of  artueil  convoys  of  her  own  public  shi|m. 
she  was  a  fortiori  pr€H^lude<1  from  asserting  a  right  to  condenni 
neutral  vessels  for  Milling  under  lielligerent  convoy.  Great  liritaln 
treatetl  navigating  under  the  convoy  of  a  neutral  ship  as  a  ground  of 
condemnation.  iMmius**  it  tendeil  to  defeat  the  lawful  right  of  Ih»I 
ligerent  S4»arch  and  n»nder  every  attempt  to  exercise  it  a  ^•ontwt  of 
violence.  Kut  the  iM'Iligerent,  <'ontinue<l  Mr.  Wheaton,  had  a  right 
to  resist :  and  the  masters  of  vessels  under  his  c(»nvoys,  not  par- 
tici|»ating  In  his  rfn<istanc<'.  could  no  mort*  Ih^  invoive<l  in  the  legal 
conse(|uenct*s  of  r«*sistanci*  than  (*ouid  the  neutral  ship|K*r  of  giNMls 
on  a  U'lligerent  vessel  or  the  neutral  owner  of  gisHls  found  In  a 
lielllgerent  fortress.  This  bran<'h  of  Mr.  Wheaton's  arginnent  em- 
bract's  the  (pn^stions  of  (1)  neutral  convoy  and  (2)  neutral  giKnls 
shipiied  on  an  arin<Nl  enemy  v<»ss4»l.  As  to  tln»  first  tpH'stitni.  It  inny  Ih» 
obser^'ed  that  the  con<vptl(»n  of  nentnil  «-onvoy  by  nations  which 
re<H>gnize  an<l  pra<'ti(v  it  Is  not  that  of  resistance  t(»  S4>:irch.  but  of  the 
sul»stltutlon  for  the  pr(K'<*ss  of  M*arch  of  a  res|K)nsible  governmental 
iniarantee.  As  to  the  second  (juestion.  Mr.  Wheaton's  <*(»ntention.  and 
to  a  great  extent  his  langmitfe.  were  drawn  from  tin*  niK«»  of  The 
Nerelde,  1>  ('ranch,  .'WS.  In  whith  neutral  goo<ls  on  an  arin«Hl  vessel 
that  resisteil  s«»an*h  were  held  to  In*  exempt.  Mr.  Justitv  St«»ry  and 
one  other  Justi<v  dlsH«»ntlng.  while  two  oth«»rs  were  altsent.  <  Dana's 
Wheaton,  (KW,  uutv  24'A.)  It  is.  lH*sid«»s,  to  U'  uotiti^il  that  in  a  sub 
S4H|uent  case  the  Supreme  (Vnirt  sharply  distingnisli<Ml  the  ("ise  i»f 
lading  goods  on  an  aruHHl  enemy  Vi>ss4>l  from  that  of  tla*  a«'<>«>ptaii(-«> 
of  U'lligerent  ♦'onvoy.  (The  Atalanta.  ;i  Wheat..  H«>.  i  .Mr.  WlH'ati»n 
himself.  In  his  treatise  on  international  law,  tlins  suiiiniariz<*s  the 
^^♦urt's  reasoning  on  the  snhJ«H*t  of  Ijclligeri'nt  «*onvi>y  :  "A  t-onvoy 
was  an  assMx-iation  for  a  lM»stile  olijcnt.  In  nntlertaking  it.  a  ^^tate 
l«pn^'lds  over  the  inenliant  vi'sst'ls  an  innnnnity  fnau  sc'areh  wliidi 
belongs  only  to  a  national  ship:  and  by  Ji»iniiig  a  etmvoy.  every  hull 
vidual  vessel  puts  off  her  ])arith' character,  and  undertak<*s  for  the  (1i*«- 
charge  of  duties  which  iM'long  only  to  the  military  marine.  If.  then. 
tlie  ajMocitttiou  be  voluntary,  the  neutral,  iu  suffer ini;  the  fate  uf 


498  MARITIME   WAR.  [§1205. 

tbo  entire  convoy,  has  only  to  regret  his  own  folly  in  wedding  Ills 
fortune  to  theirs;  or  if  involveii  in  the  resistance  of  the  convoying 
ship,  lie  shares  the  fate  to  which  the  leader  of  his  own  choice  Is 
liable  in  case  of  capture."     (Daua*s  Wheaton,  098.) 

4.  Mr.  Wheaton  further  contended  that  in  view  of  the  multiplied  ravages 

to  which  American  commerce  was  then  es:i)osed  on  every  sea,  from 
the  sweeping  decrees  of  confiscation  fulminated  by  the  great  bellig- 
erent i)owers.  the  conduct  of  the  vessels  in  question  might  be  suffi- 
ciently a(;counted  for  without  resorting  to  the  supposition  that  they 
meant  to  resist,  or  even  to  evade,  the  exercise  of  the  belligerent 
rights  of  Denmark.  Even  admitting  that  the  neutral  American  had 
no  right  to  put  himself  under  convoy  in  order  to  avoid  the  exercise 
of  the  right  of  visitation  and  search  by  a  friend^  as  Denmarlc  pro- 
fessed to  be,  he  had  still  a  perfect  right,  said  Mr.  Wheaton,  to 
defend  himself  against  his  enemy,  as  France  had  shown  herself  to  be, 
by  her  conduct,  and  the  avowed  principles  upon  which  she  had 
declared  open  war  against  all  neutral  trade. 
With  regard  to  this  contention,  it  may  be  suggested  that«  while  it  assnmes 
that  tlie  British  convoy  was  accepted  for  protection  against  French 
and  not  against  Danish  cruisers,  and  therefore  (contrary  to  conten- 
tion 1 )  deliberately,  it  also  assumes  that  a  neutral  vessel  may,  at 
the  exi)ense  of  the  rights  of  one  belligerent,  seek  from  another  that 
protection  which  its  own  government  may  fail  to  give  against  the 
exorbitant  pretensions  of  a  third  belligerent.  In  order  to  supiwrt 
this  contention,  it  should  seem  that  the  facts  would  In  any  event  have 
to  be  clearly  established. 

5.  But,  finally,  even  supposing  that  it  was  the  intention  of  the  American 

shipmaster,  in  sailing  with  the  British  convoy,  to  escape  from  Ehinish 
as  well  as  French  <*ruisers,  that  intention  had,  Mr.  Wheaton  further 
contended,  faileil  of  its  effect ;  and  it  might  be  asked  what  bellig- 
erent right  'v<  Denmark  had  been  practically  injured  by  such  an 
abortive  attempt?  "If  any,**  said  Mr.  Wheaton,  "It  must  be  the 
right  of  visitation  and  search.  But  the  right  of  visitation  and  search 
Is  not  a  substantive  and  Independent  right,  with  which  l)elligerents 
are  investtnl  by  the  law  of  nations  for  the  purpose  of  wantonly 
vexing  and  intorrnpting  the  cDUunerce  of  neutrals.  It  is  a  right 
growing  out  of  the  greater  right  of  caiiturlng  enemy's  pi-oix^rty  or 
contraband  of  war,  and  to  In?  nse<l  as  a  means  to  an  end  to  enforce 
the  exercise  of  that  right.  Here  the  exercise  of  the  right  was  never, 
in  fact,  oi)posed.  and  no  injury  has  accrued  to  the  l)elllgerent.  But  it 
may  be  said  that  it  might  have  l)een  oj)i)osed,  and  entirely  defeated, 
had  it  not  have  i>eeii  for  the  accidental  circumstance  of  the  separa- 
tion of  these  v(»sscls  from  the  ccmvoying  force,  and  that  the  entire 
commerce  of  the  world  with  the  Baltic  Sea,  might  thus  have  been 
effectually  protected  from  Danish  capture.'  And,  It  might  be  asked 
in  reply,  what  injury  wcmld  have  resulteil  to  the  Itelligerent  rights 
of  Denmark  from  this  clrcnnnstance?  If  the  j)roi)erty  be  neutral,  and 
the  voyage*  lawful,  (as  they  were  in  the  present  instance.)  what  in- 
jury would  result  from  the  vessels  escaping  from  examination?  On 
the  other  hand,  if  the  proi)erty  was  that  of  the  enemy,  its  escjipe  most 
ho  attrlbuteil  to  the  sui)erlor  force  of  the  enemy,  which,  though  a 
loHS,  would  not  be  an  injury,  of  which  Denmark  would  have  a  lestl 
right  to  complain-'* 
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With  refcard  to  this  special  phase  of  the  case,  it  may  be  obserred  that  the 
contention  that,  whether  or  no  the  vessel  was  enemy's  property  or 
otherwise  subject  to  capture,  no  injury  was  done  to  the  belligerent 
whose  exerc'lse  of  the  rijcht  of  search  was  prevented,  is  merely  a  reas- 
sertlon  of  one  view  of  the  controversy,  since  It  obviously  assumes  the 
point  at  isHue,  viz,  whether  such  prevention  was  an  injury  of  which 
the  lielligerent  had  a  right  to  complain,  or,  in  other  words,  a  substan- 
tial injury. 

Considering  Mr.  Wheaton's  argument  as  a  whole,  it  appears  (1)  that  it 
was  directed  against  tbe  condemnation  and  not  against  the  capture 
of  the  vessels;  (2)  that  it  was  chiefly  designed  to  show  that  the 
condemnations  were,  under  tbe  s|)ecial  circumstances  of  the  case. 
Improper;  (3)  that  it  alleged  that  the  condemnations  proceeded  upon 
a  construction  of  the  instructions  of  1810,  which  was,  as  has  been 
iwinted  out,  more  extensive  in  its  effect  than  that  which  was  origi- 
nally given  to  them  l>y  the  DaniRh  Government;  (4)  that  it  nowhere 
suggests  that  the  acceptance  of  iK'lIigerent  convoy  did  not  create  an 
adverse  presumption  which  jUHtifled  the  sending  in  of  the  vessels  for 
adjudication. 

On  March  28,  IH30,  a  convention  was  signed  by  which  the  King  of  Den- 
mark, while  renouncing  all  claims  against  the  United  States,  agreed 
to  pay  a  lump  sum  of  r>ri(MMio  Si>anish-milled  dollars  **  on  account  of 
the  citixens  of  the  United  8tati*H.  who  have  i>referred  claims  relating 
to  the  seizure,  detention,  condemnation,  or  (t)nfls(*ation  of  their  ves- 
sels, cargoes,  or  property  whats(K»ver,  l)y  the  public  or  private  arme<l 
shliNi,  or  by  the  tribunals  (»f  Denmark,  or  in  the  Stat€*s  sul)je(«t  to  the 
Danish  sceptre.'*  during  the  maritime  war  in  quention.  And  it  was 
further  stipulateil  that  **  the  intention  of  tbe  two  high  I'ontracting 
I»arties  being  nolely  to  terminate,  definitely  and  irrevtK'ably,  all  the 
claims  which  have  hitherto  Ihhmi  prefernMl.  tliey  expresuly  declan* 
that  the  present  cimvention  Ih  only  a])pli(*able  to  the  (*]iHes  tlierein  men- 
tlone<l.  and.  having  no  othtT  objwt,  mn  never  lien»after  l)e  invoked 
by  one  party  or  tlie  other  as  a  pret-edent  or  rule  tor  the  future." 

L  neutral  vessel,  though  liable  to  captun*  without  search  when 
inp  under  lM*llipen»nt  convoy,  is  not  liable  to  capture  or  condemna- 
I  for  sailing  luxler  such  convoy  after  she  has,  voluntarily  or  invol- 
irily,  separated  fnmi  it. 

The  Galen  (1001),  37  Ut.  <'l.  89. 

X.  (\\rT(  RE. 
1.  What  Uonkiitites. 

§  1-200. 

,n  American  vessel,  l)ound  for  an  American  i>ort.  having  iKvn 
p<l  by  an  American  privateer,  tiie  captor  cntenMl  into  an  under- 
idiii^ir  with  the  master  by  which  it  was  arrangeil  that  the  captor 
iild  preserve  hisclaiui  to  any  Briti>h  g(MMi>  which  might  Ik*  found 
board,  the  re^ddue  to  belong  to  the  claiinantb,     A  single  man. 
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but  no  prize  crew,  was  then  put  on  board  the  vessel.  Subsequently, 
on  the  arrival  of  the  vessel  in  port,  all  the  goods,  as  well  as  the  vessel, 
were  libelled,  on  the  ground  of  a  trading  with  the  enemy.  The  claim- 
ants of  the  vessel  and  goods  contended  that  there  was  no  capture; 
that  the  prize  master  alone  was  unable  to  secure  the  vessel  against 
a  rescue  should  one  be  attempted ;  that  he  was  unable  to  bring  her 
into  port  without  the  assistance  of  the  original  crew;  and  that 
even  if  it  should  be  held  that  there  was  a  capture  it  extended  only  to 
the  British  goods.  The  vessel  and  cargo  were,  however,  condemned. 
Marshall,  Ch.  J.,  delivering  the  opinion  of  the  court,  said:  ''That 
the  America?}  [privateer]  took  possession  of  the  Alexander  with 
the  intention  of  making  prize  of  that  part  of  her  cargo  which  might 
bo  deemed  British,  is  not  controverted.  How  was  this  intention  to 
be  executed  .  .  ."  if  it  was  not  by  capture?  "And  if  such  part 
of  the  cargo  as  might  eventually  be  British,  was  captured,  and 
the  whole  remained  together  in  the  vessel,  how  can  the  capture  be 
considered  as  partial  ?  But  it  has  been  truly  observed  that  it  is  not 
non-capture,  but  abandonment,  for  which  the  complainants  in  fact 
contend.  But  while  the  whole  cargo  remains  together,  claimed  by 
the  captor,  if  it  be  enemy  property,  how  can  any  part  of  it  be  said  to 
be  abandoned?  If  it  was  entirely  abandoned,  for  what  purpose  was 
one  of  the  crew  of  the  America  put  on  board  the  Ahxand^rf  The 
inability  of  the  prize  master  to  secure  the  captured  vessel  against  a 
rescue,  should  one  he  attempted,  his  inability  to  bring  in  the  vessel 
without  the  aid  of  the  hands  belonging  to  her,  is,  in  reason,  no  proof 
of  abandonment.  If  the  circumstances  of  the  captured  vessel  be  such 
as  to  do  away  [with]  all  apprehension  of  rescue,  and  inspire  confi- 
dence that  the  crew  will  bring  her  into  port,  no  reason  is  perceived 
why  the  property  of  the  captor,  may  not  be  retained  as  well  by  a  prize 
master  alone,  as  bv  a  considerable  detachment  from  his  crew." 

The  Aloxaiuler  (1814),  8  Cranoh.  169. 

To  constitute  a  capture  some  act  should  \ye  done  indicative  of  an 
intention  to  seize  and  retain  as  prize;  and  it  is  sufficient  if  such 
intention  is  fairly  to  be  inferred  from  the  conduct  of  the  captor. 

The  (irotius,  1)  Crunch,  ;U'>8. 

A  tortious  possession  under  an  illegal  capture  can  not  make  a  valid 
title  l)v  a  sale. 

'i'he  Fanny,  0  Wheat.  (;58. 

'J'lioiigh  a  superior  j)hysical  force  is  not  necessary'  to  make  a  seizure. 
there  ninst  be  an  open,  visible  possession  claimed,  and  a  submission  to 
the  control  of  the  seizing  oflicer.    If  a  seizure  be  voluntarily  aban- 
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doned  it  becomes  a  nullity,  and  it  must  be  followed  up  by  appropriate 
proceedings  to  be  effectual  in  conferring  rights  of  property. 

The  Jof«efa  Sogunda,  10  Wheat.  :\V2, 

Tlliere  a  vessel  seized  as  contraband  of  war  is  lost  while  in  the 
hands  of  its  captors,  without  their  fault,  they  are  not  liable  therefor. 

The  <'arollno  WlhiianK,  27  Ct.  CI.  215. 

Where  the  illegality  of  a  seizure  is  shown,  the  owners  are  entitled 
to  indi*mnitv. 

The  Nancy,  37  Ct.  01.  401. 

"  I  am  just  informe<l  that  two  American  seamen,  Daniel  Tripe  and 
Benjamin  Yeaton,  are  in  prison  at  Point  Peter,  (Tuadaloii|)e,  and  that 
the  govenmient  of  that  place*  refuses  to  exchange  them  and  thivatens 
to  punish  them  as  criminals.  The  offence  committed  is  said  to  have 
been  the  n»s<Mie  of  their  vessel,  in  doing  which  the  prize  master  was 
killcHl. 

**As  the  fact  is  completely  justifiable  by  the  laws  and  usages  of  war, 
it  will  not  authorize  the  n»venge  which  the  government  of  (ruadalon|M* 
pro|His<»s  to  exercise  on  these  prisoners.  Nor  will  the  (ioveriunent 
of  the  United  States  p<»rmit  such  practices  to  n*nuiin  unpunisluHl; 
however  n*taIiation  may  wound  the  filings  of  humanity,  a  just 
n'ganl  for  the  lives  of  our  citiz<»ns  and  a  sound  iM>licv  will  comjK'l  us 
to  resort  to  it. 

*^*  I  nnist  therefore  request  that  you  will  endeavor  to  have  the>e  men 
exchanged,  and  that,  if  it  is  pn»tended  that  they  <uight  to  Ik?  detained 
as  criminals  and  to  l)c  punished  as  murderers,  you  remonstrate  against 
mn  act  alike  lawless  and  inhuman,  and  make  such  <le(*larations  as  you 
may  lielieve  will  Ik»  productive  of  good,  of  the  ivrtainty  that  the 
American  (Jovenmient  will  retaliate.'' 

Mr.  ManthaU.  See.  of  State,  to  Mr.  Clarkson,  Anj:.  1,  1800,  MS.   Tn.«<t. 
i:.  States  MiiilHtern.  V.  'Mi\. 

"  In  reference  to  your  letter  of  the  2d  February'  last.  T  soon  after 

took  oci.*asion  to  intimate  to  y<m  what  api)earcd  to  Ix* 
the  President's  way  of  thinking  on  the  subject.  I 
have  now  the  honor  to  state  to  you  that  while,  by  th<»  law  of  nations, 
the  right  of  a  lielligerent  power  to  capture  and  detain  the  merchant 
vea^^ds  of  neutrals,  on  just  suspicion  of  having  on  Ixmrd  enemy's 
property,  or  of  carrying  to  such  enemy  any  of  the  articles  which  an* 
contnlMind  of  war,  is  unquestionable,  no  prinvdent  is  rtn'ollected.  nor 
does  any  reason  occur  which  should  nnpiire  the  neutral  to  exert  its 
power  in  aid  of  the  right  of  the  iM'lligenMit  nation  in  such  (*aptun'< 
and  detentions.    It  is  conceived  that,  after  warning  itd  citizens  or 
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subjects  of  the  legal  consequences  of  carrying  enemy's  property  or 
contraband  goods,  nothing  can  be  demanded  of  tlie  sovereign  of  the 
neutral  nation  but  to  remain  passive.  If,  however,  in  the  present 
case,  the  British  captors  of  the  brigantine  Experience^  Hewit,  master; 
the  ship  Lucy^  James  Conolly,  master,  and  the  brigantine  Fair  Colum- 
hia^  Edward  Carey,  master,  have  any  right  to  the  possession  of  those 
American  vessels  or  their  cargoes,  in  consequence  of  their  capture  and 
detention,  but  which  you  state  to  have  bi^,n  rescued  by  their  masters 
from*  the  captors,  and  carried  into  ports  of  the  United  States,  the 
question  is  of  a  nature  cx)gnizable  before  the  tribunals  of  justice, 
which  arc  opened  to  hear  the  captors'  complaints;  and  the  proper  offi- 
cer will  execute  their  decrees/' 

Mr.  IMckerlng,  Sec.  of  State,  to  Mr.  LIston,  British  min..  May  3, 1800,  Dip. 

(^or.  18<)2.  149. 
See,  as  to  tlic  ease  of  the  Emily  St»  Pierre^  Moore  on  Extradition,  I.  ^ 

The  crew  of  a  captured  vessel,  in  charge  of  a  prize  crew  of  inferior 
force,  are  not  bound  to  attempt  a  rescue,  since  such  attempt  would  in 
case  of  recapture  expose  the  vessel,  though  otherwise  innocent,  to 
condemnation. 

Brig  Sliort  Staple  r.  Unitwl  States  (1815),  0  Cranch,  55. 

The  right  of  search  carries  with  it  the  correlative  duty  of  submit- 
ting to  search ;  henc^,  where  a  vessel  has  been  seized  by  a  belligereni 
and  is  being  sent  in  for  adjudicatitm,  her  rescue  by  her  master  a^^^ 
crew  is  unlawful. 

The  Mary  (1001),  37  Tt.  CI.  33. 

It  is  the  duty  of  the  captors  to  place  an  adequate  force  upon  ^"^ 
oaptured  v(»ss(»l,  and  the  omission  to  do  so  is  at  their  own  risk. 

(inindy.  At.  (U»ii.  (1S;W),  :i  Op.  377. 

2.  Who  may  Make, 

§  1207. 

Restitution  of  property  was  claimed  on  the  ground  that  the  cap^^^ 
of  the  privateer  which  made  the  capture  was  an  alien.     Johnson*  *'" 
de]iv(»rin<r  the  opinion  of  the  court,  said  that  this  circumstance,  if  ' 
could  have  any  l>earing  at  all  on  the  question  of  condemnation,  wou* 
only  lead  to  the  condemnation  of  the  captain's  interest  to  the  (^*' 
ernment    as   a   droit    of   admiraltv.     The  owners   and   crew  of  tn** 
privateer  were  as  much  parties  to  th(»  suit  as  the  commander,  andn^* 
national  character  could  not  att'ect  their  rights.     But  the  courts*^ 
"'  no  reason  why  an  alien  enemy  should  not  be  commissioned  as  cod' 
mander  of  a  privateer.     There  is  no  positive  law  prohibiting  it;  9SA 
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as  l>cen  the  universal  practice  of  nations  to  employ  forci^ers, 
even  deserters  to  fight  their  battles.  Such  an  individual  knows 
fate  should  he  fall  into  the  hands  of  the  enemy;  and  the  right  to 
ish  in  such  cases  is  acquiesced  in  by  all  nations.  But,  unre- 
ined by  |)ositive  law,  we  can  see  no  reason  why  this  (iovernment 
lid  be  incapacitated  to  delegate  the  exercise  of  the  rights  of  war 
iiy  individual  who  may  command  its  c^onfidence,  whatever  may  be 
national  character."' 

Tlie  Mnry  nml  Ruhoii  (181(5).  1  Whont.  4«,  57. 

*laimants  of  property  which  is  liable  to  condemnation  can  not 
Jate  the  question  of  the  captor's  commission.  They  have  no 
iding  before  the  court  U)  assert  the  right.s  of  the  United  States.  If 
capture  was  witliout  a  commission,  the  condemnation  nuist  be  to 
United  States  generally;  if  with  a  conunission  as  a  national 
«1,  it  must  still  be  to  the  United  States,  but  the  proceeds  are  to 
[listributed  by  the  court  among  the  captors  according  to  law. 

The  I>oM  Ileriimtios,  2  Wheat  70;  The  Ainiuble  iMilieUa.  a  Wheiit  l.iVl 

rhe  capture  of  a  Spanish  vessel  and  cargo,  made  by  a  privateer 
nmissioneil  I)y  the  province  of  Carthagena  while  it  had  an  organ- 
<l  government  and  was  at  war  with  Spain,  can  not  be  int.^ferred 
h  bv  the  courts  of  the  United  States. 

The  Neustra  Sefiora  <le  la  C'arldad.  4  Wheat.  497. 

he  commission  of  a  public  ship,  signed  by  the  proper  authorities 
he  nation  to  which  she  belongs,  is  complete  proof  of  her  national 
("meter;  and  the  courts  of  a  foreign  country  will  not  inquire  into 
Uieans  by  which  the  title  to  the  property  has  been  acquired. 

The  Santimlma  Trinidad,  7  Wheat.  283. 

'".,  a  loyal  citizen  of  the  United  States,  residing  in  Illinois,  owned 
"^'fifths  of  a  vessel  called  the  KiUitport^  which  early  in  the  civil 
was  tied  up  at  Paducah,  Kentucky,  her  home  port,  in  (H>nse- 
^^ce  of  the  blockade  of  the  Mississippi  River  by  the  I -nited  States. 
*«W|uently,  without  W.'s  knowledge  or  consent,  the  vessel  was  taken 
h^r  master  within  the  ConfetK'rate  liiu*s  and  apparently  sohl  by 
^  to  the  Confederate  forces,  who  procee<led  to  convert  her  into  a 
^boat.  Before  the  conversion  was  amiplete<l  the  vessel,  which  was 
•^g  under  the  bank  of  the  Tenness«»e  River,  near  ( Vrro  (lordo,  Ten- 
^^,  was  captured  by  detachments  of  men  in  small  Umts  fn)m  thnn? 
^ited  States  gunboats,  conunande^l  by  a  lieutenant  in  the  Navy, 
d  forming  part  of  the  United  States  naval  forivs  on  the  western 
^teis,  under  command  of  Captain  Foote.  Captain  F<H)ie  n»|)orte<l 
(capCare  to  the  Secretarj'  of  the  Navy,  and  the  vessel,  on  Captain 
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Foote's  recommendation,  was  converted  by  the  United  States  into 
a  gunboat,  which  Was  afterwards  sunk  by  running  upon  a  torpedo 
and  was  then  blown  up  to  prevent  her  capture  by  the  Confederates. 

The  capture  of  the  Eastport  by  the  United  States  forces  took  place 
February  26,  1862,  and  she  was  commissioned  as  a  gunboat  about 
August  of  the  same  year.  She  was  destroyed  in  April,  1864.  She 
and  all  other  vessels  of  the  Navy  serving  on  western  waters  were 
under  the  control  of  the  War  Department  till  October  1,  1862,  when 
they  were  turned  over  to  the  Navy  Department  under  the  act  of  Con- 
gress of  July  16,  1862.  (12  Stat.  587.)  In  the  army  appropriation 
act  of  July  17, 1861,  the  sum  of  one  million  dollars  was  appropriated 
for  "  gunboats  on  the  western  rivers." 

The  court  said :  "  We  are  not  prepared  to  hold  that  the  capture 
was  made  by  the  Army,  and  not  by  the  naval  forces  of  the  United 
States,  although  the  latter,  at  the  time  and  place,  were  under  the 
general  control  of  the  War  Department." 

Oakes  v.  United  States  (1899),  174  U.  S.  778,  782,  788-789. 

3.  Rights  of  Captob. 

§  1208. 

If  a  captured  ves.sel  is  abandoned  at  sea  by  the  captors,  and  being 
tlius  derelict  is  taken  ])ossession  of  by  a  neutral  and  brought  into  a 
neutral  port  and  libeled  for  salvage,  the  district  court  has  jurisdiction 
to  entertain  such  libel,  mikI,  ex  necessitate,  may  also  adjudicate  upon 
the  conflicting  claims  of  the  captors  and  former  owners  to  the  surplus. 
In  such  a  case  the  claim  of  the  captors  was  allowed,  as  no  neutral 
nation  can  impugn  or  destroy  the  right  vested  in  the  belligerent  by 
the  capture. 

McDonough  v.  Daniiery.  3  Dull.  188. 

The  right  of  the  captor  in  the  captured  property  vests  at  the  time 
of  the  cai)ture,  and  can  be  taken  away  only  on  act  of  supreme  legis- 
lative power,  a  statute,  or  a  treaty. 

The  Mary  'm\(\  Susan  (181(J).  1  Wheat.  4C. 

Causes  of  jjrize  are  usually  heard,  in  the  first  instance,  upon  the 
papers  found  on  hoard  the  vessel,  and  the  examination  taken  in  prepa- 
ratorio;  and  it  is  in  the  discretion  of  the  court  to  order  further  proof. 
The  prima  facie  effect  of  a  bill  of  lading  being  to  vest  the  ownership 
of  the  goods  in  the  consignee  named  in  it,  where  the  consignee  so 
named  is  an  enemy  the  goods  are  prima  facie  liable  to  condomnation. 
(^aptnre  at  s(»a  of  enemy's  proj)erty  clothes  the  captors  with  all  the 
rights  of  the  owner  at  the  connnencement  of  the  voyage;  and  no  lien 
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created  after  the  capture,  or  after  the  eominenceiiient  of  the  yoyn£;\ 
can  deprive  the  captors  of  their  rights, 

Tbe  Sally  Magee,  3  Wall  451. 

Bv  the  treaty  Iietween  the  United  States  and  France  of  18()0,  Article 
VI.,  it  was  pnivided  that  "  property  captured,  an<l  not  yet  definitively 
condemned,  or  which  may  l)e  captunnl  lK»fore  the  exchange  of  ratificn- 
tions  (contraband  goods  destined  to  an  enemy's  jwrt  exceptetl),  shall 
Ix*  mutually  restored."'  This  provision  was  upheld  by  the  Supreme 
Court. 

(-lilted  8tat«»H  r.  The  S<lM>oner  ToKKy.  1  Crnncli,  ia*{. 
K<*c  oplnlonn  of  LIik'oIii.  At.  (ieii..  1  Op.  111.  114.  110. 
Ou  KevprnI  (KtmHloiiM  durliif;  the  war  with  Spain  the  rn^nidoiit  of  the 

Unltetl  States  ordere<l  eaptiire«l  vetuiels  to  be  releaned  prior  to  the 

Imstltutlou  of  Judleial  proi.'eediiifcii. 

4.  l^mAHLE  Causk. 

§  1209. 

AMiere  a  vessel,  alleged  to  l)e  Danish  property,  was  seized  as  P^nMich 
pn>|)erty,  on  the  south  side  of  the  island  of  St.  Domingo,  and  while 
prfx;ee<ling  for  an  examination,  under  the  protecticm  of  the  American 
flag,  was  seized  by  a  British  arme<l  ship  and  taken  into  Jamaica  and 
there  amdemned,  and  a  claim  was  made  by  the  Danish  subject  u|K)n 
the  Government  of  the  United  States  for  compensiition,  it  was  advisee! 
thmt  the  first  captors  were  not  liable  for  the  first  capture  and  detention 
for  examination,  then*  U»ing  probable  cans«»  for  thes4»izun*,  nor  for  the 
second  capture;  and  that  the  (lovermnent  of  the  Uniteil  States  was 
not  Ixmnd  for  the  unlawful  captures  of  its  subjects. 

Lincoln.  At.  (Sen..  1802.  1  f)p.  MHl 

Capture  is  justifie<l  only  where  the  circumstances  afford  it  probable 
rai].«^  of  guilt:  but  a  public  offict»r.  executing  atx'ording  to  the  Ix^st  of 
liis  judgment,  the  orders  he  has  nn^eived.  even  though  those  orders 
exceed  the  law,  ought  not  to  1h»  assi»ssed  "  vindictive  or  speculative 
damages.-' 

Marray  r.  Schooner  Charnilnf?  Betsy  (IftM),  2  ('ranch,  «H,  124. 

During  the  Revolutionary  war  the  schcKMier  (rrorfjr  was  captured 
by  the  American  privateer  Addition^  and  was  condemned  by  the 
court  of  a<lmiralty  for  the  State  of  New  Jersey.  This  sentence  was 
rengrved  l>y  the  Continental  amvX  of  api>eals,  and  restitution  was 
ordered  but  never  obtained.  In  May,  1790,  the  owner  of  the  sloop, 
one  Jennings,  a  Dutch  subje<*t,  domiciled  in  the  island  of  St.  Eusta- 
tioSy  filed  a  bill  in  the  district  court  of  the  United  States  for  the 
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district  of  Pennsylvania  against  the  owner  of  the  privateer,  praying 
for  relief.  It  appeared  that  while  the  appeal  to  the  Continental 
court  of  appeals  was  pending  the  vessel  was  sold,  but  that  the  pro- 
ceeds were  held  by  the  marshal,  and  never,  in  fact,  came  into  the 
hands  of  the  owner  of  the  privateer.  It  was  therefore  held  that  the 
decree  of  restitution  operated  upon  the  marshal  and  not  upon  the 
captors.  It  was  argued,  however,  in  behalf  of  Jennings,  that  at  any 
rate  the  captors  were  wrongdoers,  responsible  for  all  the  losses  which 
had  been  produced  by  their  "  tortious  "  act,  and  that  they  were  bound 
to  grant  relief.  This  argument  the  court  refuses  to  accept.  A  bel- 
ligerent cruiser  who,  with  probable  cause,  seized  a  neutral  and  took 
her  in  for  adjudication  was  not,  said  the  court,  a  wrongdoer.  The 
act  was  not  "  tortious."  The  order  of  restoration  proved  that  the 
])roperty  was  neutral,  not  that  it  w^as  taken  without  probable  cause. 
Indeed,  the  testimony  in  the  record  showed  that  there  was  cause  for 
the  seizure  and  the  decree  of  the  Continental  court  of  appeals, 
though  it  ordered  restoration,  did  not  award  damages  for  the  cap- 
ture and  detention  nor  allow  costs  in  the  suit  below. 

Jennings  v.  Carson  (1807),  4  Cranch,  2. 

It  being  contended  that  "  probable  cause "  meant  "  prima  facie 
evidence,  or,  in  other  words,  such  evidence  as,  in  the  absence  of 
exculpatory  proof,  would  justify  condemnation  "  of  goods  seized  for 
violation  of  the  revenno  laws,  Marshall,  C.  J.,  said:    "This  argu- 
ment has  been  very  satisfactorily  answered.     .     .     .    The  term  *"  prob- 
able  cause,'   according   to    its   usual   acceptation,   means    less   than 
evidence  which  would  justify  condemnation;   and,  in  all  cases  of 
seizure,  has  a  fixed  and  well  known  meaning.     It  imports  a  seizure 
made  under  circumstances  which  warrant  suspicion." 

Locke  r.  United  States  (1813),  7  CYaneli,  .^S0. 

A  belligerent  cruiser  who,  with  probable  cause,  seizes  a  neutral 
and  takes  her  into  port  for  adjudication,  and  proceeds  regidarly,  is 
not  a  wrongdoer. 

Jennings  r.  Cai'son  (1807),  4  Craneli,  2. 

AVhere  a  j)arty,  whose  national  character  does  not  appear,  gives  his 
money  to  a  neutral  house,  to  be  shipped  with  money  of  that  house  ami 
in  their  name,  and  an  attorney  in  fact,  on  capture  of  the  monev  ami 
libel  nf  it  as  prize,  states  that  such  neutral  house  are  the  owners 
thenM)f,  and  that  '"  no  other  persons  are  interested  therein/'  the  cap- 
ture and  sending  in  will  be  justified:  though  in  the  absence^  of  pnNtf 
of  an  enemy's  character  in  the  party  shipping  his  money  with  the  neu- 
tral's, a  condemnation  may  not  ensue.     AVhere  a  vessel  has  been  guilty 
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(*arelessn«ss  and  a  portion  of  her  cargo  is  of  a  supicious  nature, 
co«ts  and  exjwnses  of  the  capture  may  be  ratably  apportioned 
ween  tlie  vessel  and  the  suspicious  portion  of  the  cargo,  though 
li  are!  n'stonMl. 

Tlie  DaKbiug  Wave.  r>  Wall.  170. 

6.  WaoNoruL  Caftubk. 

§  1210. 

>iiring  the  state  of  limited  war  between  the  United  States  and 
inee,  1798-1800,  the  Danish  ship  M creator  was  captured  at  sea  by 
ptain  Maley,  commanding  the  IT.  S.  S.  Experiment.  The  cap- 
e  of  tlie  vessel  was  due  to  the  suspicion  that  she  was  in  reality  an 
lerican  v*»ss<»l  engaged  in  violating  the  nonintercourse  with  France. 
>uit  was  subsequently  brought  by  the  owners  against  Captain 
ley  for  damages  for  the  wrongful  st»izure  of  the  vessel,  and  judg- 
nt  was  recovered.  Tlie  United  States  district  attornev  at  Phila- 
phia  was  instructed  to  appear  in  l)ehalf  of  Captain  Maley,  and  the 
giiH^nt  was  paid  by  the  United  States. 

Maloy  r.  Shnttuck  (18DC]).  3  Cranch.  458. 

For  the  inMtnictioDM  to  the  dlKtrlct  attorney  to  appear  In  the  caae,  xee  Mr. 
Madiiion.  Sec*,  of  8tate.  to  Mr.  DaUaii,  June  15,  1802,  14  M8.  Df>m. 
I.**t.  25. 

For  till*  nppn)priation  for  the  payment  of  the  judgement,  ace  ac*t  of  Fob. 
2,  1K13,  «  Stat.,  Private  I.awK,  lir^llT. 

For  a  Kumuiar>'  of  diplomatic  (t»rr(*}«|Hiud<*ucv  ct>m'<ernlng  the  eaae,  aec 
Moore,  Int.  Arhltnitlons,  V.  45r»:{. 

ThiH  <*ase  eHtahliMhen  the  rule  that  the  i-ommandlnf^  otfloer  of  a  man-of- 
war  may  lie  Hm*d  in  damuKt^  f(»r  the  alU»);ed  wnin^ful  nipture  of  a 
vemel.  hut  thiri  doeH  not  sifcnify  that  Kueh  o(fl(*er  Im  iN^raonally  answcT- 
able  for  the  damat^^H.  On  the*  contrary,  the  deniicn  of  the  rule  Im  to 
promote  JUMtU*e.  Ah  tlie  (iovernnuMit  c^ould  not  be  directly  Rue<!  In 
itM  own  courts,  suit  wan  |H*rmltted  to  l>e  maintained  aKnluKt  itM 
Individual  officer;  hut  the  (xovernment  waa  MUp|)oHed  to  stand  lM*hind 
Ita  servant,  as  In  riMiiity  it  did.  ami  save  him  from  |M'nM»nal  liability. 
In  this  way  a  ummIc  was  (established  of  obtaininfr  dama^f^s  from  the 
(kivernnient  thniu^h  Judicial  pnM'«*<Hllnp«.  No  d(»ubt  an  otti<vr  mi^ht, 
by  malicious  acts  done  outside  the  sco|m»  of  his  duty  and  unautlM>rize<l 
by  any  instruction.s.  nMider  himself  |K*rsoiially  liable  for  his  \vn>np«, 
but  this  Is  In  no  wise  in<'ompatihle  with  what  has  Wh^w  statnl  as  tf> 
tbe  meanlnic  and  puniose  of  tin'  nile  laid  down  in  Mah'y  r.  Shattuck. 

'wo  vesBek,  sailing  from  Halifax,  Nova  Scotia,  in  NovemlM»r, 
15,  with  British  lii-en.ses  and  cargoes  of  British  ^immIs  destiiHMl  for 
United  States,  were  (»aptun»d  on  the  same  day  near  the  KagpHl 
mdi*  by  a  small  Amerinin  privatcMT.  Their  crews  were  put  ashore 
Jie  islands  and  the  vess^^ls  were  conducted  (me  into  Salem  and  the 
pr  into  Plymouth,  Massachusetts.    They  were  apparently  ol  lvj>x- 
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eign  nationality,  but  had  on  board  Swedish  papers  which  were  ad- 
mitted to  be  false  and  simulated.  Immediately  on  their  arrival  they 
were  seized  by  the  collectors  at  Salem  and  Plymouth  for  an  alleged 
viohition  of  the  nonimportation  act;  prize  proceedings  were  also 
begun  by  the  captors.  The  court,  deeming  the  capture  collusive,  con- 
demned the  vessels  and  their  cargoes  to  the  United  States  and  dis- 
missed the  captor's  libel.  The  captor  appealed,  but  the  circuit  court 
affirmed  the  condemnation,  and  the  case  was  then  brought  before  the 
Supreme  Court.  Johnson,  J.,  delivering  the  opinion  of  a  majority 
of  the  court,  said  that  while  the  voyage  of  the  vessels  was  "  loaded 
with  infamy,"  yet  the  evidence  was  not  suflBcient  to  fasten  on  the 
captor  a  participation  in  the  fraud.  Almost  every  feature  in  the  case 
might  be  "  indifferently  pronounced  the  lineament  of  guilt  or  inno- 
cence." In  such  a  case  the  court  "  must  pronounce  in  favor  of  inno- 
cence." The  decree  below  was  therefore  reversed,  and  the  vessels  and 
cargoes  adjudged  to  the  captor. 

The  Bothuea  and  Jahnstoff  (Mar.  4,  1817).  2  Wheat  160.  In  this  ded- 
8iou  great  weight  was  given  to  the  circumstances,  as  evidence  in  faTor 
of  the  captors,  that  nine  out  of  fifteen  members  of  the  priyateer'i 
crew  were  to  praticlpate  as  Joint  owners  in  lier  prizes.  This  was 
stated  by  Mr.  Justice  Johnson,  delivering  the  opinion  of  tlie  court  in 
the  case  of  tlie  Qeorge,  in  which  the  fact  that  the  privateer's  crew 
were  ail  engaged  on  wages  was  accepted  as  adverse  to  tlie  captor. 
(The  George,  Mar.  14,  1817,  2  Wheat  278.) 

The  schooner  George  (see  report  in  1  Wheat.  408,  whei^  further 
proof  was  ordered)  was  condemned  to  the  United  States  on  the 
o^round  that  her  capture  by  the  American  privateer  Fly  was  collusive. 
Johnson,  J.,  delivering  the  opinion  of  the  court,  said  that  during 
the  restrictive  system  and  the  ensuing  war,  English  manufactures  in 
immense  quantities  were  accumulated  on  the  west  coast  of  Nova 
Scotia,  from  which  they  were,  by  the  fraudulent  ccmtrivance  of  per- 
sons in  both  countries,  introduced  into  the  United  States.  The 
George  was  ostensibly  bound  from  Nova  Scotia  to  Havana,  but  she 
was  utterly  deficient  in  equipment  for  such  a  voyage.  The  Fly  was 
the  sole  property  of  her  captain,  and  every  man  under  him  was 
engaged  on  wages.  In  the  case  of  the  Bothnea  (2  Wheat.  U>9) 
th(»  court  had  attached  great  weight  to  the  fact  that  nine  out  of  fifteen 
of  the  privateer's  crew  in  that  case  were  joint  owners,  and  it  was 
thought  improbable  that  such  a  transaction,  if  there  was  fraud  in  it, 
Avould  have  l)een  confided  to  so  manv  witnesses.  But  in  the  case  of 
I  ho  Fhj  the  captain  was  to  have  all  the  prize  money.  It  also  ap- 
|; 'ared  that  sometime  before  the  capture  the  Fly  lay  at  Machias,  io 
Maine,  and  that  the  lieutenant,  a  brother-in-law  of  the  captain,  wis 
absent  at  Moose  Island,  holding  comnmnication  with  certain  notorious 
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smngglers.  The  pilot  of  the  Fly  swore  that  he  considered  the  capture 
amicable.  Another  witness  swore  to  the  same  effect  as  well  as  to  other 
rircumstances  of  fraud.  On  the  whole  the  capture  was  pronounced 
collusive,  and  tlie  decree  below  affirmed. 

Tbe  George  (1817),  2  Wheat.  27a 

^  Wliether  the  amimander  of  a  squadron  be  liable  to  individuals 
for  the  trespasses  of  those  under  his  command  is  a  question  on 
which  it  would  be  equally  incorrect  to  lay  down  a  general  proposi- 
tion either  negatively  or  affirmatively.  In  case  of  positive  or  i)er- 
mi.ssive  onlers,  or  in  case  of  actual  presence  and  co-operation,  there 
could  not  l)e  a  doubt  of  his  liability.  But  on  the  other  hand,  when 
we  consider  the  partial  independence  of  each  commander  of  a  vessel, 
and  that  the  association  is  not  a  subject  of  contract,  but  founded  on 
ihe  orders  of  their  government,  which  leave  them  no  election,  it  would 
be  dangerous  indeed,  and  dampening  to  the  ardour  of  enterprise, 
to  trammel  a  commander  with  fears  of  liability,  where  it  is  not  possi- 
ble, from  the  nature  of  the  service,  and  the  delicate  rules  of  eti(|uette. 
For  him  alwavs  to  direct  or  control  the  actions  of  those  under  his 
»nimand.  We  feel  no  inclination  to  extend  the  principle  of  cxm- 
(tructive  trespass,  and  will  leave  each  case  to  be  decided  on  its 
>wn  merits  as  it  shall  arise.  AMiere  a  capture  has  actually  taken 
)lace  with  the  assent  of  the  commodore,  express  or  implieil,  the  (|nes- 
ioii  of  liability  assumes  a  diffenmt  as{)ect;  and  the  prize-master  may 
lo  <t>nsidered  as  bailee  to  the  use  of  the  whole  squadron  who  are  to 
hare  in  the  prize  money.  To  this  cast*  there  is  much  reason  for 
ipplying  the  principle*,  tliat  qui  sentlt  commothun  arntlre  debit  rf 
tnujt:  but  not  so  as  to  mere  trespasses  unattendeil  with  a  convtTsion 
o  the  use  of  a  squadnm. 

*"  Tlie  case  of  the  commander  of  a  single  ship  varies  materially 
'roni  that  of  the  commander  of  a  squadron,  and  the  rigid  ruli^  of  lia- 
lility  for  the  nets  of  those  under  our  command  may,  with  mon*  pro- 
>riety,  be  applied  to  him.  The  liability  of  the  owners  of  a  privatcvr 
W  the  acts  of  their  comnuuuK»rs  has  never  be<»n  disputinl.  And  it  is 
lecmuse  they  are  left  at  large  in  the  s(*lei*ti(m  of  a  commander,  and 
ire  not  i)ermitt(Hl  to  disavow  his  actions  as  l)eing  unauthorixtMl  by 
ihem.  So,  in  the  case  of  a  commander  of  a  ship,  the  nh^ilute  siib- 
[Hrdination  of  every  officer  to  his  nmunand  attaches  to  him  the  inipu- 
tmlion  of  the  marine  tn»spass4»s  of  his  subalterns  on  the  projHTty  of 
individuals,  wlien  acting  within  the  s<h>|h*  of  his  couunands.  Oni*  r^ 
fvrn  giving  a  iHscretion  to  a  sulH>rdinate  in  such  cas<*s  is  no  vm-.w 
than  adopting  his  actions  as  the  a(*tions  of  the  (H>mnuinder:  aixl  phic- 
ing  him  in  a  command  which  re<|uires  skill,  inte^j-ritv.  (t  prihleiKt* 
makes  the  commander  the  pltMlge  to  the  iiuMvi  lual  T  r  hi-  (*t>!!! 
pHencc  to  discharge  the  duties  of  the  undertaki*  <;. 
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"  With  these  views  on  the  subject  we  sliould  have  found  no  difficulty 
in  deciding  on  the  liability  of  Captain  Smith,  of  the  Coiigreins^  had 
he  been  a  party  to  this  lil)el,  and  the  facts  of  the  case  had  made  out  a 
marine  trespass  in  himself,  or  in  Lieutenant  Nicholson,  or  a  vrant  of 
comj>etence  or  due  care  in  the  latter  to  discharge  the  command 
assigned  him.  But  we  are  of  opinion  that  no  one  act  is  proven  in 
the  case  which  did  not  comport  with  the  fair,  honorable,  and  reason- 
able exercise  of  the  rights  of  war." 

The  Eleanor  (1817),  2  Wheat  345,  35^  Johnson,  J.,  delivering  the  opinion 
of  the  court 

It  was  claimed  in  a  certain  case  that  the  captors  had,  by  their 
misconduct,  forfeited  the  rights  given  by  their  commission,  so  (hat 
the  condemnation  ought  to  be  to  the  United  States.  Just  what  the 
misconduct  consisted  in  does  not  appear.  The  court  thought  that 
the  capture  w^as  made  in  neutral  waters,  but  it  also  thought  that 
the  captured  vessel  had  forfeited  the  neutral  protection  by  begin- 
ning the  hostilities.  It  is  evident,  therefore,  that  there  were  other 
irregularities  in  the  case.  Mr.  Justice  Story,  delivering  the  opinion 
of  the  court,  said : 

"  There  can  be  no  doubt,  that  if  captors  are  guilty  of  gross  mis- 
conduct, or  laches,  in  violation  of  their  duty,  courts  of  prize  will 
visit  ui)on  them  the  penalty  of  a  forfeiture  of  the  rights  of  prize, 
especially  where  the  Government  chooses  to  interi>ose  a  claim  to 
assort  such  forfeiture.  Cases  of  gross  irregularity,  or  fraud,  may 
readily  be  imagined  in  which  it  would  become  the  duty  of  this 
court  to  enforce  this  principle  in  its  utmost  rigour.  But  it  has 
never  been  suppos(»d  that  irregularities,  which  have  arisen  from  mere 
mistake,  or  negligence,  when  they  work  no  irrei)arable  mischief, 
and  are  consistent  with  good  faith,  have  ordinarily  inducted  such 
penal  consequences.  There  were  some  irregularities  in  this  casi^: 
but  there  is  no  evidence  upon  the  record  from  which  we  can  infer 
that  there  was  any  fraudulent  suppression,  or  any  gross  misconduct 
inconsistent  with  good  faith;  and,  therefore,  we  are  of  opinion, 
that  condemnation  ought  to  be  to  the  captors." 

The  Anne  (1818),  3  Wheat  435,  448. 

Search  and  seizure  l>eing  lawful  processes,  the  burden  is  on  the 
neutral  to  show^  that  they  w^ere  improperly  employed;  but  a  seizur? 
presumptively  lawful  may  be  rendered  illegal  by  subsequent  wrong- 
ful acts  of  the  captor,  such  as  breaking  open  hatches  and  removing 
merchandise  and  depriving  the  master  of  the  ship's  papers.  Pro- 
ceedings to  condemn  must  be  in  all  essentials  legal,  and  the  omis- 
sion of  any  important  factor  vitiates  the  judgment. 

Tlie  Nnncy  (1002),  .-^7  Ct  CI.  401. 

See  The  SaUy  (1002).  id.  TA2\  The  Snow  Thetis  (1902),  Id.  47a 
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6u  Captubb  in  Neutral  Terbitobt. 

§  1211. 
Ree  Neatrallty,  infra,  fifi  1334-1335. 

"  In  the  case  of  the  Anna^  captured  by  a  British  cruiser  in  1805, 
near  the  mouth  of  the  Mississippi,  and  within  the  jurisdiction  of  the 
United  States,  the  British  court  of  admiralty  not  only  restored  the 
captureil  pro|)erty,  but  fully  asserted  and  vindicated  the  sanctity  of 
neutral  territory  by  a  decree  of  costs  and  damages  against  the  captor. 
If  a  neutral  state  neglects  to  make  such  restitution,  and  to  enforce 
the  sanctity  of  its  territory,  but  tamely  submits  to  the  outrages  of 
one  of  the  belligerents,  it  forfeits  the  immunities  of  its  neutral  char- 
acter with  respect  to  the  other,  and  may  be  treated  by  it  as  an  enemy. 
Phillimore  on  Int.  Law,  vol.  iii,  S$§  155-157;  the  Vrow  Anna  Catha- 
rina,  5  Rob.  15;  the  Anna,  5  Rob.  M8;  Heffter,  Droit  International, 
iJS  146-150;  Bello,  Derecho  Intemacional,  pt.  ii,  cap.  vii,  §  0; 
Kiquelme,  Derecho  Pub.  Int.,  lib.  i,  tit.  ii,  cap.  xvii." 

Halleck*8  Int  Law  (3d  ed.,  by  Baker),  II.  171. 

Dnring  a  war  between  the  United  States  and  another  power  a  cap- 
ture a^  prize  of  war  may  be  made  within  the  territorial  waters  of  the 
United  States  at  any  place  beyond  low-water  mark. 

The  Joseph  (1814),  8  Cranch.  461,  455. 

The  seizure  of  a  vessel  by  the  naval  force  of  the  United  States  in 
waters  belonging  to  a  friendly  power,  though  an  offense  against  that 
power,  is  a  matter  to  be  adjusted  between  the  two  Governments  and 
not  within  the  cognizance  of  the  court,  and  does  not  render  unlawful 
judicial  proceedings  against  the  vessel,  instituted  after  her  arrival 
within  the  jurisdiction  of  the  United  States. 

8hlp  Richmond   v,  TTiilted   Statefl    (1815),  9  Cranoh,  102:  The  Merino 
(1824),  0  Wheat.  :i91. 

It  was  alleged  that  certain  property,  libeled  as  British  and  enemy 
property,  was  captured  in  Spanish  and  neutral  waters.  The  court 
Baid  that  as  there  was  not  sufficient  evidemv  of  the  truth  of  this  alle- 
gation, it  was  unnecessary  to  say  what  influence  the  fact,  if  estab- 
lisshed,  might  have  had  on  the  decision  of  the  (*ourt. 

CarKO  of  the  ship  Hazard  r.  CanipboU  (18ir>),  9  Cranch,  20n. 

A  British  vessel  and  cargo  wore  captured  by  the  American  privateer 
Ultor.  near  the  .shore  of  the  Spanish  part  of  the  island  of  San  Do- 
mingo, and  were  brought  in  for  adjudication.    A  claim  of  neutral 
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territory  was  set  up  by  the  Spanish  consul  at  New  York,  merely  by 
virtue  of  his  office,  without  the  special  authority  of  his  Grovemment 
Held,  that  his  official  character  gave  him  no  authority  to  make  such 
a  claim. 

The  Anne  (Man  7,  1818),  3  Wheat  435. 

"  There  is  one  other  point  in  the  case  which,  if  all  other  difficulties 
were  removed,  would  be  decisive  against  the  claimant.  It  is  a  fact 
that  the  captured  ship  first  commenced  hostilities  against  the  pri- 
vateer. This  is  admitted  on  all  sides;  and  it  is  no  excuse  to  assert 
that  it  was  done  under  a  mistake  of  the  national  character  of  the 
privateer,  even  if  this  were  entirely  made  out  in  the  evidence.  ANTiile 
the  ship  was  lying  in  neutral  watei's,  she  was  bound  to  abstain  from 
all  hostilities,  except  in  self  defence.  The  privateer  had  an  equal 
title  with  herself  to  the  neutral  protection,  and  was  in  no  default  in 
approaching  the  coast  without  showing  her  national  character.  It 
was  a  violation  of  that  neutrality  which  the  captured  ship  was  bound 
to  observe,  to  commence  hostilities  for  any  purpose  in  these  waters; 
for  no  vessel  coming  thither  was  bound  to  submit  to  search,  or  to 
account  to  her  for  her  conduct  or  character.  When,  therefore,  she 
commenced  hostilities,  she  forfeited  the  neutral  protection,  and  the 
(•aj)ture  was  no  injury  for  which  any  redress  could  be  rightfully 
sought  from  the  neutral  sovereign." 

'i  he  Anne  (Mar.  7,  181S),  a  Wheat.  435.  447. 

Where  it  is  claimed  by  a  foreign  minister  that  a  seizure  made  by 
an  American  vessel  was  a  violation  of  the  sovereignty  of  his  Gov- 
ernment, and  he  satisfies  the  President  of  the  fact,  the  latter  may, 
where  there  is  a  suit  i1ei)ending  for  the  seizure,  cause  the  Attorney- 
General  to  file  a  suggestion  of  the  fact  in  the  cause,  in  order  that  it 
mav  be  disclosed  to  the  court. 

Wirt.  At.  Gen.,  1821,  1  Op.  504. 

"A  capture  made  within  neutral  waters  is,  as  between  enemies, 
deemed,  to  all  intents  and  purposes,  rightful ;  it  is  only  by  the  neutral 
sovereign  that  its  legal  validity  can  be  (»alled  in  question;  and  as  to 
him  and  him  onlv,  is  it  to  \ye  considered  void." 

The  Anne  (1S18),  :\  Wlieat.  4:jr,,  447:  The  Lilla.  2  Spnifjue,  177:  The  Sir 
William  IVel.  5  Wall.  517:  The  Adela.  C.  Wall.  2(>3;  Wheatoii,  l>ana's 
note,  201):  .Judtje  Holmes's  note  to  1  Kent,  118. 

Tf  a  ship  or  cargo  is  enemy  property,  or  if  either  be  otherwise  liable 
to  condemnation,  the  circumstance  that  the  vessel  at  the  time  of  tho 
capture  was  in  neutral  waters  would  not,  bv  itself,  avail  the  claimant^ 
in  a  prize  court.    It  migh<  constitute  a  ground  of  claim  by  the  neutral 
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power  whose  territory  had  siiffereil  trespass  for  apology  or  inileni- 
iiity.  But  neither  a  hostile  belligerent,  nor  a  neutral  acting  the  part 
of  such  lielligerent,  can  demand  restitution  of  captured  pro|)erty  on 
the  sole  ground  of  capture  in  neutral  waters. 

Tlie  8lr  WUUuiu  Peel,  5  WaU.  517;  The  Adela,  6  Wall.  2WI 

As  the  United  States,  in  the  case  of  American  vessels  seized  by 
Freiirh  privatiHM*s  and  carried  into  Spanish  ports  and  held  there, 
I  Mending  prizi»  pnK*tH»dings  in  French  territory,  expressly  relinquished 
any  claim  against  Spain  and  looked  to  France;  alone  for  indemnity,  it 
mu.^t  Im»  assume<l  that  the  United  States,  in  the  exercise  of  impartial 
Justice,  tacitly  n*linquished  similar. claims  against  Sweden  and  the 
X€»therlands;  but  where  a  neutral  nation  iH»rmitted  American  vessels 
to  Im*  i*ondemned  by  French  consuls  in  its  territory,  or  permitted  such 
V€»sM»ls  to  lx»  seiztnl  theiv,  it  alone  would  be  responsible,  and  France 
would  Im»  n'lease<l. 

Tbe  Happy  Hoturii  (llMrj).  37  i't.  C\.  262. 

In  ISMl  Mr.  Evarts  complained  to  the  Chilean  minister  that  the 
Anieri<*an  s<*luH)ner  ^/aJ*y  E.  Hall  had  l)een  fired  at,  brought  to,  and 
M*:in*h4Ml  by  the  Chilean  man-of-war  Ammonas  in  Colombian  waters. 
Mr.  Kvarts  cxpresscMl  the  conviction  that  the  forcible  s^Mirch  of  a  ves- 
M»l  of  a  fricndlv  siate  within  the  waters  of  another  friendly  state, 
uiithT  rircumstanc*»s  imperiling  the  lives  of  those  on  Imard  and  after 
ronciu^ivc  aMvrtainmeiit  of  her  nationality  and  of  her  destination  to 
:i  ni'iitnil  jMirt  under  regular  pa|K»rs,  would  Ik*  the  sul>ject  of  such 
fn»ijk  and  positive  action  on  the  part  of  (^hile  as  would  remove  the 
i-iir-k-  fnnn  the  sphere  c»f  diplonuitic  acti(m.  Mr.  Evarts  addcnl  that 
tlif  failun*  of  the  authorities  of  the  State  of  Panama  to  find  in  the 
<M*<Mirn»n<'«»  any  ground  of  grievan<*e,  lH*caus4»  it  t<H)k  phuv  in  the  juris- 
«li<*tion:il  wat«Ts  of  that  State,  was  not  conivived  to  preclu<le  action  o!i 
iIm*  part  of  x\\i*  United  States,  inasmuch  as  the  forcible  search  of  the 
v*'-Md  under  tlu'  cir<Mnn*'tancc>  narrated  w«)uhl  have  Ikhmi  equally  con- 
t«'^te<l  by  the  United  States  if  it  had  Imhmi  committiMl  on  the  high  s4mis. 

Mr.   KvarN.  S4h\  of  .^t;itc.  to  Mr.  Asta   HnniiiKJi.  riillean   inln..   Mar.  X 
ISSI.  MS.  Notes  to  Chilean  Lej;.  VI.  2,V»». 

••All  .Vnierican  ginxls  in  American  liottoms  will  U*  subject  to  cap- 
ture by  Spani-'h  cruisers  on  the  high  S4»a^  and  in  all  but  neutral 
waters." 

Mr    Mi»<»n\   .Vet.   Sih-.   of   State,   to   Mr.    Huntley.   May   :i.    IHSW,  22S   .MS. 

iN>in.  u»t.  inrj. 
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7.  Sending  in  of  Pbize. 

§  1212. 

It  is  the  duty  of  the  captors,  as  soon  as  practicable,  to  bring  the 

ship's  papers  into  the  registry  of  the  district  court, 
nty       en  in.    ^^^^^j  ^^  have  the  examinations  of  the  principal  officers 

and  seamen  of  the  captured  ship  taken  upon  the  standing  interroga- 
tories. 

The  Dos  Ilenuauos,  2  Wheat.  7G ;  The  Pizjirro,  2  Wheat  227. 

'*•  20.  Prizes  should  be  sent  in  for  adjudication,  unless  otherwise 
directed,  to  tlie  nearest  home  port  in  which  a  prize  court  may  be 
sitting. 

'*  21.  The  prize  should  be  delivered  to  the  court  as  nearly  as  i>ossi- 
ble  in  the  condition  in  which  she  was  at  the  time  of  seizure;  and  to 
this  end  her  papers  should  l)e  sealed  at  the  time  of  seizure,  and  kept 
in  the  custody  of  the  prize  master.  Attention  is  called  to  articles 
Nos.  IG  and  17  for  the  Government  of  the  U.  S.  Navy.     (Exhibit  X.) 

"22.  All  witnesses  whose  testimony  is  necessary  to  the  adjudica- 
tion of  the  prize  should  be  detained  and  sent  in  with  her,  and  if  cir- 
cumstances permit  it  is  preferable  that  the  officer  making  the  searcli 
should  act  as  prize  master. 

'"  23.  As  to  the  delivery  of  the  prize  to  the  judicial  authority,  con- 
sult sections  4(;i5,  4G16/and  4G17,  Revised  Statutes  of  1878/  (Ex- 
hibit B.)  The  papers,  including  the  log  book  of  the  prize,  are  deliv- 
ered to  the  prize  commissioners;  the  witnesses,  to  the  custody  of  the 
United  States  marshal;  and  the  prize  itself  remains  in  the  custody 
of  the  prize  master  until  the  court  issues  process  directing  one  of  it^ 
own  officers  to  take  charge."' 

Unitod  states  Instructions  to  Blockading  Vessels  and  Cruisers,  Genoral 
Orders,  No.  41)2,  Juno  20.  1808,  For.  Rel.  1808,  780,  782. 

-/ 

*•  EXHIBIT   A. 

"AuT.  U>.  No  porson  in  the  Navy  shaU  take  out  of  a  prize^  or  vessel  seized 
as  a  prize,  any  money,  plate,  goods,  or  any  part  of  her  e<iui[>nieut. 
unless  it  be  for  the  better  i>reservation  thereof,  or  unless  such  arti- 
cles are  absolutely  needed  for  the  use  of  any  of  the  vessels  or  ariueil 
forces  of  the  United  States,  before  the  same  are  adjudgeil  lawful 
prize  by  a  eomjietent  eourt ;  but  the  whole,  without  fraud,  conceal- 
ment, or  embezzlement,  shall  be  brought  in,  in  order  that  judgment 
may  be  pass(»d  thereon  ;  and  every  i>erson  who  offends  against  this 
article  shall  be  punisheil  as  a  c(au*t-martial  may  direct. 

"Art.  17.  If  any  i^erson  in  the  Navy  strips  off  the  clothes  of,  or  pillages, 
or  in  any  manner  maltreats,  any  person  taken  on  board  a  prize,  he 
shall  suffer  such  punishment  as  u  court-martial  may  adjud|^ 
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EXHIBIT   R. 

*  Bbt.  -^$15.  The  rominandfnfr  offloer  of  any  vewiel  mnktn^  n  cjiptnre  shall 
He(*uro  tlie  cltMniiiients  of  the  Hhip  niid  cargo,  iiidmlhig  i\w  log  lN>ok, 
with  all  ottMT  d<K'UiiientH,  letterH,  and  other  paiiers  found  on  hoard,. 
aiMi  make  an  inventor>'  of  the  same,  and  Heal  them  up,  and  kcmkI 
tlieni,  with  the  Inventory,  to  the  court  In  which  pnHtH><lingK  are  to  Ik» 
had,  with  a  written  statement  that  they  are  all  the  imiK.*rH  found,  and 
are  in  the  condition  in  which  they  were  found;  or  explaining  the 
abfience  of  any  docanients  or  impers,  or  any  change  In  their  condi- 
tion. He  shall  also  send  to  such  court,  as  witneRaeH,  the  uiaater,  one 
or  more  of  the  other  officers,  the  supercargo,  purser,  or  agent  of  the 
prize,  and  any  person  found  on  board  whom  he  may  8U[>|M>se  to  he 
Interested  In,  or  to  have  knowledge  res|>ecting,  the  title,  national 
character,  or  destination  of  the  prize.  He  shall  send  the  prize,  with 
the  docimients,  papers,  and  witnesses,  under  charge  of  a  com|>etent 
prize  master  and  prize  crew.  Into  |M>rt  for  adjudication,  explaining 
the  absence  of  any  usual  witnesses;  and  in  the  al»sence  of  instruc- 
tions from  su|)erior  authority  as  to  the  |K>rt  to  which  it  shall  be  sent, 
he  shall  select  such  iwrt  as  he  shall  deem  most  (convenient,  in  view 
of  the  interests  of  probable  claimants,  as  well  as  of  the  captors.  If 
the  captured  vessel,  or  any  part  of  the  captured  profierty,  is  not  In 
condition  to  l>e  S4»nt  in  for  adjudication,  a  survey  shall  t)e  had 
thereon  and  an  appraisement  made  by  iiersons  as  com|)etent  and 
Impartial  as  can  be  obtained,  and  their  re|N>rts  shall  l»e  sent  to  the 
court  in  which  proceedings  are  to  l>e  had ;  and  su<*h  pro|»erty,  unh^s 
appro|)rlate<l  for  the  use  of  the  Government,  shall  be  S4ild  by  the 
authority  of  the  commanding  officer  present,  and  the  proceeds  de- 
positetl  with  the  assistant  treasurer  of  the  T'nite<l  States  most  acces- 
sible to  such  court,  and  subjei't  to  Its  onler  In  the  cause.  (See  Sec. 
1<?24,  Art.  in.) 

••Sec.  AOICk  If  any  vc^ssel  of  the  Tnlted  States  shall  claim  to  share  in  :i 
prize,  either  as  having  made  the  capture,  or  as  having  Iw^en  within 
signal  distance  of  the  vessel  or  vessels  making  the  captuns  the  com- 
manding officer  of  such  vessel  shall  make  out  a  written  statement  of 
his  claim,  with  tlie  gn>unds  on  which  it  Is  foundtnl,  the  principal 
facts  tending  to  show  what  v(^.«4els  ma<le  the  nipture,  and  what  V(»s- 
sels  were  within  signal  distance  of  tlM>se  making  the  captun\  with 
reast>nable  itarticnilarity  as  to  tinu's,  distances.  lo<*alitles,  and  sig- 
nals made,  seen,  or  answcn'^l ;  and  such  statement  of  chilni  sluill  Is* 
signed  by  him  jind  s4Mit  to  the  (*ourt  In  which  pnMi»e<llngs  shall  l>e 
had.  and  shall  t>e  fllinl  in  the  tau.s^v 

••  Sec.  4ni7.  The  prizi*  master  shall  make  his  way  diligently  to  the  s<»l»M't«»<l 
|Mirt.  aiul  there  inniMNliately  deliver  to  a  priZ4«  (*<miniissi(»iier  tlH»  dixMi- 
nients  ami  |m|iers.  and  tlie  Inventory  tlK*r(H»f.  and  make  affidavit  that 
tlM\v  an*  tlie  s:ime.  and  are  in  the  same  <iindition  as  tleiivennl  to  him, 
or  explaining  any  abs4Mi('e  or  change  of  (i»ndition  tlierein,  and  that 
tlie  prize  property  Is  in  the  siinie  <'ondition  as  driivon^il  to  him.  or 
explaining  any  l<»ss  or  damage  tlicret(»:  and  Im'  shall  further  n'|M>r( 
to  tlie  district  attorney  and  give  to  him  all  the  informatbai  in  his 
gioKsession  res|M^-ting  the  prize  an<l  ta^r  <^iptun':  and  lie  shall  deliver 
over  the  |ien«ons  s«Mit  as  witn«*ss4*s  to  tls*  cnstiMly  of  Wh*  marshal,  and 
shall  r:*tfiin  tlie  priz4*  in  his  fusttsly  until  it  shall  Is*  taken  th«*refn»m 
by  process  from  tin*  priz<*  (xairt.     (See  Sec.  r>441.)** 
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In  an  article  bv  Mr.  John  A.  Bolles,  in  1872,  under  the  title  "  WTiv 

Semmes  of  the  Alabaina  was  not  tried,'"*  extracts  are 

anestion  of  do-    gjvon  from  instructions  of  the  Secretary  of  the  Navv 

to  various  commanders,  during  the  war  of  1812,  en- 
joining the  destruction  of  enemy  ships  taken  as  prize.  Mr.  BoUe:-' 
article  was  quoted  by  Sir  Alexander  Cockburn,  in  his  dissenting  opin- 
ion at  Geneva,  and  has  since  been  cited  by  Hall  and  other  writers. 
The  instructions  in  question  were  published  with  a  petition  presented 
to  Congress  in  behalf  of  various  naval  officers  for  an  allowance  in 
lieu  of  prize  money,  in  the  cases  of  the  vessels  which  they  had 
destroyed.  Claims  were  made  on  account  of  74  such  captures,  G  of 
which  were  made  by  the  Essex;  5  by  the  Constitution;  8  by  the  Presi- 
dent; 8  by  the  corvette  AJam^;  1  each  by  the  Chesapeake^  the  Hornet. 
and  the  Rattlesnake  and  Enterprise  combined;  2  each  by  the  Siren, 
the  Frolic^  and  the  Rattlesnake;  11  by  the  Wasp;  13  by  the  Arffus, 
and  14  by  the  Peacock.  The  instructions  do  not  appear  to  have  bet»n 
general,  but  to  have  been  given  from  time  to  time,  «.s  occasion  arose. 
Thus,  Lieutenant  Allen,  of  the  Ai^gus^  was,  on  June  5,  1813,  directed 
to  "  proceed  upon  a  cruise  against  the  commerce  and  light  cruisers  of 
the  enemy,"  which  he  was  to  ''  capture  and  destroy  in  all  cases,"  unless 
the  "  value  and  qualities  "  should  "  render  it  morally  certain  that  they 
may  reac^h  a  safe  and  not  distant  port.  Indeed,  in  the  present  state  of 
the  enemy's  force,  there  are,"  continued  the  paper,  "  very  few  cases 
tliat  would  justify  the  manning  of  a  prize,  because  the  chan(*es  of 
reaching  a  safe  port  are  infinitely  against  the  attempt,  and  the  weak- 
ening the  crew  of  the  Argus  might  expose  you  to  an  unequal  conte-t 
with  the  enemv.  It  is  exceed iuirlv  desirable  that  the  eneniv  should  he 
made  to  feel  the  effects  of  our  hostilitv  and  of  his  barbarous  svsteni  of 

•  ft 

warfare;  and  in  no  way  can  we  so  effectually  accomplish  this  object 
as  ])v  annoving  an<l  destrovinff  his  commen  .,  fisheries,  and  coastinir 
trade.  The  latter  is  of  the  utmost  importance,  and  is  much  more 
exposed  to  the  attack  of  such  a  vessel  as  the  Argus  than  is  generally 
understood.  This  would  carrv  the  war  home  directlv  to  their  ftH^linff- 
and  interests  and  produce  an  astonishing  sensation." 

In  a  letter  of  September  ID,  181;^,  Captain  Charles  Stewart,  of  the 
Constitution,  was  instructed: 

^'  The  commerce  of  the  enemy  is  the  most  vulnerable  point  we  can 
attack,  and  its  destruction  the  main  object;  and  to  this  end  all  vour 
efforts  should  be  directed.  Therefore,  unless  your  prizes  shall  be  very 
valuable  and  near  a  friendly  i)ort,  it  will  be  imprudent  and  wor<t» 
than  useless  to  attiMiipt  to  send  them  in.  The  chances  of  reca])tun* 
>ire  excessively  gn^at.  the  crew  and  the  safety  of  the  ship  under  vour 
command  would  be  diminished  and  endangered,  as  well  as  vour  own 
fame  and  the  national  honor  by  hazarding  a  battle  after  the  reduction 
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of  your  officvrs  and  crew  by  manning  prizes.  In  every  point  of  view, 
;lien,  it  will  U»  propiT  to  destroy  what  you  capture,  except  valuable 
an<l  f*oinpact  articles  that  may  Ix*  transshipped. 

'*  This  system  pves  to  one  ship  the  force  of  many,  and  by  ;j:ranting 
to  pris4>ners  a  cartel,  as  suflicient  numlH»rs  ac<'uniulate,  our  account  on 
that  hea«l  will  Ih»  increased  to  our  credit,  and  not  only  facilitate  the 
'•\«-han^»,  but  insure  l)etter  treatment  to  our  unfortunate  countrymen 
who  are,  or  may  bi»,  captured  by  the  enemy.'' 

In  a  sul>s4Hjuent  instruction  t*)  Captain  Stewart,  XovemlH?r  2J>,  1814, 
the  S<H*n»tarv  of  the  Naw  said  that,  as  he  had  on  former  iwcasions 
••  nr^nl  the  suiH»rior  atlvanta^e  of  destroying ''  captures,  unless  in  the 
vicinitv  of  a  frien<llv  iK)rt  and  onlv  in  the  cast»  of  verv  valuable  and 
flet't -sailing  priz<*s,  he  neeil  not  dwell  on  that  subject,  and  added: 
•*  I>»ily  ex|)erience  and  the  grievous  complaints  of  the  merchants  of 
(in*at  Britain  sufficientlv  attest  the  efficacv  of  the  system." 

In  a  letter  of  I)ec<»mlxT  8,  1813,  Master  Onnmandant  George 
Parker, of  the  ^Sm/*,  was  adn)oni>lied  that  as  the  most  effectual  way  of 
harassing  and  distressing  the  enemy  was  the  destruction  of  his  trade 
;iii(i  connnerce,  it  '•ought  to  Ik»  the  ruling  principle  of  action  with 
••very  commander.  A  single  cruiser,  if  ever  so  successful,  can,"  de- 
olanMl  the  S<»cretary  of  the  Xavy,  '•  man  but  a  few  prizes,  and  every 
prize  is  a  serious  diminution  of  her  force;  but  a  single  cruiser, 
clestrf>ving  every  captured  ves.^x»l,  has  the  capacity  of  continuing  in 
full  vigor  her  destructive  power  so  long  as  her  pn)visions  and  stores 
«'aii  Im»  n*plenished,  either  from  friendly  ports  or  from  vess<»ls  cap- 
tured. Thus  has  a  single  cruistM',  ujxm  the  destructive  plan,  the 
|)Ower,  iM»rhaps,  of  twenty,  acting  upon  pecuniary  views  ah>ne:  and 
thus  nnist  the  employment  of  <Mir  small  forces  in  souje  degret*  com|>en 
sate  for  the  gn»at  inequality  compared  with  that  of  the  enemy.'' 

Similar  instructions  wen»  given  to  other  commanders  on  I)ivemlH»r 
±i,  l.Sia,  January  G,  1814,  February  l>r»,  1814,  March  3,  1814,  and 
XovemlMT  30,  1814. 

American  State  ra|)erH,  Nnvnl  .Vffalrs,  1.  t\i:^-<Mi\, 

Mr.  Ik>IIeH'8  article,  in  wiiU'li  tlie  fc»rcp»lnjr  instructions  arc  <'it<Hl.  ni:iy  In? 
found  in  the  Atlatitic  Mmithly  (lS72h  XXX.  SS.  IKVl^T. 

*•  I'erhiipt*  the  only  mvasloiis  on  wlilrh  enemy's  vt^ss«»ls  linve  Ummi  sys- 
teinatienlly  destroyiM,  apart  from  any  serious  dlfHmlty  in  otlierwiM» 
di^pofiing  of  them,  were  dnrint:  tlie  Amerlran  Revolutionary  war  and 
tfiat  lK?tween  (treat  Britain  and  the  iiiit«'<l  Stat<»s  in  isll!.  •  •  • 
Tlie  destruction  of  prizes  by  the  ships  iitinmissioneil  hy  the  (NinfiMl- 
erate  Sates  of  Amerh-i  was  not  parallel  Us-anse  tlM»re  w<»n»  no  |Hirts 
hito  which  tlM»y  eiaihl  take  them  with  reasonable  safety;  ami  the 
pr«etl<'e  of  tlie  Rni^lish  and  Fn*ni'h  navh»s  has  always  l>een  to  hrln^ 
lo  capturiHl  vess<»ls  in  the  alwemv  of  strong  n»as<ins  to  the  n»ntrary. 
It  In  at  the  Hnnie  time  im|MiHsihle  to  i>;nore  the  fonv  of  the  nmsidera- 
tlon  nogfMted  by  the  Goverument  of  the  I'nited  States  In  the  latter 
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of  the  foregoing  extracts.  It  would  be  unwise  to  assume  that  a  jinie- 
tice  will  he  invariably  maintained  which  has  been  dictated  by  motives 
not  necessarily  of  a  permanent  character.  Self-interest  has  hitherto 
generally  combined  with  tenderness  towards  neutrals  to  make  bel- 
ligerents unwilling  to  destroy  valuable  property;  but  the  growing 
indisposition  of  neutrals  to  admit  prizes  within  the  shelter  of  tbeir 
waters,  together  with  the  wide  range  of  modern  commerce,  may  alter 
the  balance  of  self-interest  and  may  Induce  belligerents  to  exercise 
their  rights  to  the  full."     (Hall.  Int.  Law,  5th  ed.,  457-450.) 

Hall  quotes  Bluntschii,  §  672,  as  declaring  that  the  destruction  of  a  cap- 
tureil  ship  is  Justifiable  only  in  case  of  absolute  necessity,  and 
Woolsey.  §  148,  as  pronouncing  **  the  practice  a  barbarous  one,  which 
ought  to  disapi^ear  from  the  history  of  nations."  Hall  ob8er\*es  upon 
this  that  it  is  somewhat  difficult  to  see  In  what  the  harstiness  consists 
of  destroying  proiwrty  which  would  not  return  to  the  original  o^iier. 
but  adds  that  destruction  of  neutral  vessels  or  of  neutral  property 
on  an  enemy's  vessel  "  would  be  a  wholly  different  matter."  What 
assurance,  however,  can  there  be  without  the  intervention  of  prize 
courts  that  questions  of  ownership  and  of  culpability  will  be  ade- 
quately invt»sti gated,  and  that  neutral  trade  will  not  be  exposed  to 
destructive  depredations? 

For  the  citation  of  Mr.  Bolles*s  article  by  Sir  Alexander  Cockbnm,  see 
Parliamentary  PaiKjrs,  North  America,  No.  2  (1873),  92. 

"  28.  If  there  are  controlling  reasons  why  vessels  may  not  be  sent 
in  for  adjudication,  as  un.sea worthiness,  the  existence  of  infectious 
disease,  or  the  lack  of  a  prize  crew,  they  may  be  appraised  and  sold; 
iind  if  this  can  not  be  done  they  may  be  destroyed.  The  iinniinent 
(lan«j:er  of  recapture  would  justify  destruction,  if  thei*c  was  no 
doubt  that  the  vessel  was  ^ood  prize.  But  in  all  such  cases  all  the 
pa|wrs  and  other  testimony  should  be  sent  to  the  prize  court  in  order 
that  a  (hn'ree  mav  be  dulv  entered." 

Instructions  to  United  States  Blocivading  Vessels  and  Cruisers.  (Jeneral 

Orders.  No.  4i>2,  June  20.  1808. 
"  NcM'ossity  will  excuse  th(»  cai)tor  from  the  duty  of  sending  in  his  prize," 

(Dana's  Wlioaton,  §  :J88,  note  180,  p.  485.) 

Order  402,  while  it  author iz(^s  four  modes  of  dealing  with  a  capture*! 
vessel,  including  destruction  in  certain  contingencies,  does  not  punH)rt 
to  authorize  its  destruction  as  a  means  of  converting  it  to  public  use: 
and,  where  a  vessel  is  destroyed  to  prevent  recapture,  the  captors  are 
entitled  to  bounty  under  sec.  4t)35,  Revised  Statutes,  and  not  to  prize 
monev. 

Tlie  Santo  Doming)   (lOO:?).  110  Fed.  Uep.  aSC). 

"'In  extraordinary  cases,  when  the  preservation  of  a  detained  v*^- 
^el  ])rov(»s  imj)ossibIe  in  cons<»quence  of  its  l)ad  condition  or  extn*inoly 
small  valiK*  (sic),  the  danger  of  its  recapture  by  the  enemy,  or  the 
considerable  distance  or  bhxkade  of  the  ports,  as  well  as  of  danger 


g  1212.]  SENDING   IN    OF   PRIZE.  519 

thnMteiiin^  the  detaining  vessel  or  the  success  of  its  operations,  the 
naval  nmiinamler  is  i)erinitted,  on  his  {personal  responsibility,  to 
hum  or  sink  the  detained  vessel  after  having  first  taken  all  the  iHH)ple 
off  it,  and,  as  far  as  possible,  the  cargo  on  lK)ard,  and  also  after  having 
taken  measures  for  preserving  the  documents  and  other  objects  found 
on  lioard,  and  which  might  prove  essential  in  elucidating  matters 
wlien  the  case  is  examined  according  to  the  method  prescribed  for 
firize  cases. 

*'  CoiRvrning  the  circumstanc^es  which  led  to  the  destruction  of  the 
detaineil  vessel,  the  naval  commander  prepart»s  a  memorandum  ac- 
conling  to  article  353  of  the  Xaval  Regulations.'' 

UuBHian  Prize  Uegulationn,  March  27,  18(K3,  fi  21,  For.  Hoi.  lOOl,  735,  73a 

**In  the  following  and  other  similar  extra ordinarj'  cases  the  com- 
niandcT  of  the  im])erial  cruiser  has  the  right  to  burn  or  sink  a  detained 
vt?ssc»l  after  having  previously  taken  therefrom  the  crew,  and,  as  far 
as  {Kissible,  all  or  part  of  the  cargo  thereon,  as  well  as  all  documents 
and  objects  that  may  be  essential  in  elucidating  the  matter  in  the 
prizi*  iHHirt: 

"(1)  When  it  is  impossible  to  preserve  the  detained  vessel  on 
ac<*tHint  of  its  bad  condition. 

*M'i)  AMien  the  danger  is  imminent  that  the  vessel  will  he  recap- 
turiMl  bv  the  eneniv. 

"(3)  When  the  detained  vessel  is  of  extremely  little  value,  and  its 
i-onduct  into  i)ort  nHfuires  t<M)  nuich  waste  of  time  and  coal. 

"(1)  When  the  conducting  of  the  vess<4  into  |M)rt  apjWMirs  dif- 
ficult owing  to  the  remoteness  of  the  iK>rt  or  a  blockade  tlu»nH)f. 

"(Ti)  When  the  conducting  of  the  <letaiiHMl  vess**!  might  interfert» 
witli  the  success  of  the  naval  war  o]MTations  of  the  im|K.Tial  cruiser 
or  thn»aten  it  with  danger. 

••  The  officer  preparers  a  meniorandum  under  his  signature  and  that 
«»f  all  the  officers  c<m(vrning  the  circuuistanivs  which  have  leil  him 
to  destniy  the  detained  vess4»l,  whi<*h  memorandum  he  transmits  to 
thf  authorities  at  the  earliest  iK>ssible  moment. 

'•  Xinx.— Although  article  *il  of  the  Regulations  on  Mnritinie 
Prizes  of  1805  {>ennits  a  detained  vessel  to  Ih»  burned  or  sunk  'on  the 
|M-i>4>iiai  n^sjKinsibility  of  the  conunander,'  nevertheless  the  latter  by 
nil  means  assumes  such  resjK visibility  when  the  detaine<l  vess4»l  is 
a(*tti«lly  sul>ject  to  (confiscation  as  a  prize,  and  tlu*  extraonlinary 
firrumstam-es  in  which  the  imin^rial  vesx*!  finds  itself  al>solutelv 
il«*niand  the  destruction  of  the  detaine<l  vessi»l." 

RaKHiaii  S|M*i*iiil   Ifwtru<tloii**,  s«»pt.  IM.    VMm,  $   40.   For.   Rel.    H«M.   7:UV 
747.  .7ri2. 

In  a  telegram  to  Mr.  Choate,  at  Ixmdon,  July  20.  1004,  the  Depart- 
lueot  of  State  said  that  the  Ameri(*an  minister  at  Tokio  had  n*iK)rted 
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that  the  crew  of  the  Knight  Commander  testified  that  the  vessel  was 
sunk  for  want  of  coal  to  proceed  to  Vladivostok,  and  that  the  United 
States  (iovernment  considered  that  the  sinking  of  the  vessel  was  not 
justified  by  the  bare  fact  that  there  was  contraband  of  war  aboard. 
The  Department  cited  as  authorities  the  note  to  Dana's  Wheaton,  p. 
485,  Hall,  Twiss,  and  Lawrence.  In  a  subsequent  telegram  to  Mr. 
Choate,  on  August  6th,  Mr.  Hay,  Secretary  of  State,  said  that  the 
Department  was  not  sufficiently  advised  of  all  the  circumstances  of 
the  sinking  of  the  Knitjht  Commander  to  express  an  opinion  in  the 
case;  nor  could  it  say  that,  "  in  case  of  imperative  necessity,"  a  prize 
might  not  l)e  lawfully  destroyed  by  a  belligerent  captor. 

For.  Rel.  1904,  333,  337.     See,  also.  Id.  734. 

With  reference  to  the  assertion  by  the  Russian  Government  of  the 
right  of  the  captor  of  a  neutral  ship  to  sink  it,  if  it  was  difficult  or 
impossible  to  carry  it  into  port  for  adjudication,  because,  for  instance, 
the  distance  of  the  port  rendered  such  conveyance  inconvenient,  or 
the  voyage  would  take  too  much  time  or  coal,  or  the  captor  lacked 
men  to  provide  a  prize  crew,  the  British  Government  declaimed  th«t 
such  measures  would  "  occasion  a  complete  paralysis  of  all  nentnl 
trade,"  and  characterized  them  as  "  contrary  to  acknowledged  prin- 
ciples of  international  law  "  and  "  intolerable  to  all  neutrals."  The 
British  Government  added  that  it  objected  to  and  could  not  acqui- 
esce in  the  introduction  of  a  new  doctrine  under  which,  on  the  discov- 
ery of  articles  alleged  to  be  contraband,  the  ship  carrying  them  ^a^^ 
without  trial  and  in  s])ite  of  her  neutrality,  subjected  to  j)enalti<^ 
whi(;h  were  "  reluctantly  enforced  even  against  an  enemy's  slup? 
and  that  "  should  the  Russian  Government  act  upon  their  extreme 
contentions  with  regard  to  contraband  of  war,  and  the  treatment  of 
vessels  accused  of  carrying  it.  His  ilajesty's  Government  tvIH  ^ 
constrained  to  take  such  precautions  as  may  seem  to  them  desirable 
and  sufficient  for  the  protection  of  their  commerce." 

Lord  Lansilowno  to  Sir  (\  Ilardinge,  Rritisli  ambass.  to  Russia,  Aog«  ^* 
1004,  Pari.  Papers.  Russia,  No.  1  (1005),  11,  12. 

"For  the  protection  of  what  may  prove  to  be  innocent  neiiti*^ 
])roperty,  the  captor  is  bound,  in  ordinary  cases,  to  place  a  prize  cre^ 
on  lK)ard  the  captured  vessel,  and  to  send  her  in  for  adjudication") 
a   prize  court.     lie  may,  however,  find   difficulties  in  the  way  oi 
doing  this.    He  may,  for  instance,  be  in  immediate  danger  of  att»» 
by  a  superior  force  of  the  enemy,  may  be  unable  to  spare  the  m^ 
needed  to  navigate  the  prize   (especially  now  that  the  work  on » 
wai'ship  is  so  much  more  highly  specialized  than  wa^  formerly  thf 
case),  or  may  be  unable  to  spare  coal  for  a  prize  which  has  i)Ossibly 
exhausted   her   own   suj)plies   of   fuel.     Under   these   circumstancss 
what  steps  may  be  taken  by  him? 


If  ship  and  cargo  belong,  beyond  question,  to  the  enemy,  he  may, 
r  taking  off  the  crew,  sink  the  ship,  the  property  in  which  is  now 
wl  in  his  own  government. 

If,  however,  the  ship  or  cargo  be  neutral,  the  matter  in  not  so 
[lie.  Tlie  neutral  government  is  not  bound  to  acqui(^sci»,  in  the 
niction  of  tlie  i>ossibly  innocent  property  of  its  subjects,  at  any 
unless  some  overwhelming  necessity  can  be  shown  for  the  course 
ch  has  l)een  adopted;  if,  indeed,  even  overwhelming  necessity 
Id  be  sufficient  to  justify  it. 

This  is,  of  course,  the  question  raised  by  the  sinking  of  the 
ish  ship  Knight  Commander^  which  was  effected  on  July  23, 1904, 
(•cordance  with  the  Russian  instructions,  and  was  approved  of  by 
Vladivostok  prize  court.  The  attitude  of  the  British  Government 
lieen  all  along  adverse  to  the  legitimacy  of  such  a  step.  Before 
iKTcurrence,  our  ambassador  had  intimated  our  disapproval  of 
Russian  instructions  on  the  point,  and  he  presented  a  strong  pro- 
against  the  sinking  five  days  after  it  had  happened.  The  incident 
discussed  in  both  Houses  of  Parliament  (July  28,  August  11) 
was  spoken  of  by  ministers  as  an  'outrage,'  'a  serious  breach 
international  law.'  I  am  not  sure  that  this  languagi^  could  bo 
y  supi)orted  by  a  reference  to  the  opinion  and  practice  of  nations, 
ile  it  is,  on  principle,  most  undesirable  that  neutral  property 
lid  Ik»  exposeil  to  destniction  without  enquirj',  cases  may  oc(»sion- 
occur  in  which  a  lH»lligerent  could  hardly  lx»  exi)ected  to  pennit 
♦•«cape  of  such  pro|K»rty,  though  he  is  unable  to  si»nd  it  in  for 
iclication.  The  contrary  opinion  is,  I  venture  to  think,  largely 
Vf»d  from  a  reliance  upon  detached  paragraphs  in  one  of  Lord 
^'elFs  judgments  on  the  subject,  judgments  which,  taken  together, 
*!'  little  more  than  that,  in  his  view,  no  plea  of  national  interest 
I>ar  the  claim  of  a  neutral  owner  to  U»  fully  c*ompensjited  for  the 
^  of  his  proiK»rty,  when  it  has  Ikh^u  destroyed  without  judicial 

»f  of  its  noxious  character.     *  When»  doubtful  whether  enemv's 

• 

>^rty,  and  imi>ossible  to  bring  in,  the  safe  and  proiH»r  (*ourse/ 
Ix)rd  Stowell,  *  is  to  dismiss.'  The  Admiralty  Mntnial  of  1888 
^ttlingly  dirtK'ts  conunanders.  who  xxrv  unable  to  S4»n<l  in  their 
*>,  to  •  n»lea.st»  the  vess(»l  and  cargo  without  ransom,  unh»ss  there 
•^«r  pn>of  that  she  U^longs  to  the  enemy."  This  in<lnlgi»nce  can 
*lly,  however,  U»  prcK'laimed  as  an  t^stablislied  rule  of  international 
•  in  the  face  of  the  fact  that  the  >inking  of  neutral  i)riz4»s  is, 
\»T  certain  circumstanct»s,  jH»rmitte<l  by  the  prize  cmles  not  only 
Russia,  but  also  of  .^uch  i)owei-s  as  Fninci\  the  I'niteil  States,  and 
mil  (19(M).*' 

Neutral  Duties  In  n   Maritini«'  War.  by  TlnmiaH  KrHklm*  IloUaml.  Pro- 
ceedings of  ttie  British  Actitleiny.  II.  12-13. 
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The  foregoing  extract  from  Holland  seems  very  fairly  to  exhibit  the 
prosenl  state  of  opinion  with  regard  to  the  sinking  of  neutral  priases. 
As  ht»  adverts  to  the  reliance  sometimes  placed  ui>on  certain  para- 
graplis  in  one  of  Lord  Stowell's  judgments,  it  may  \)e  i>ointed  out 
that  Hall,  in  laying  down  the  rule  that  the  captor  must  bring  in 
neutral  property  for  adjudication,  says  it  follows  as  of  course  "that 
a  neutral  ve^sc»l  must  not  be  destroyed,"  and  adds:  "The  principle 
that  destruction  involves  compensation  was  laid  down  in  the  broadest 
manner  by  I^rd  Stowell :  Wliere  a  ship  is  neutral,  he  said,  '  the  act 
of  destruction  can  not  be  justified  to  the  neutral  owner  by  the  gravest 
importance  of  such  an  act  to  the  public  service  of  the  captor's  own 
state;  to  tlie  neutral  it  can  only  be  justified  under  any  such  circum- 
stances by  a  full  rei^titution  in  value.'     It  is  the  English  practice  to 
give  costs  and  damages  as  well;  to  destroy  a  neutral  ship  is  a  punish- 
able wTong;  if  it  can  not  be  brought  in  for  adjudication,  it  can  and 
ought  to  1)0  released.""     For  this  ])assage  Hall  cites  as  authority  the 
cases  of  the  Zee  Star^^  the  Felkdty^  and  the  Leucade.*    The  passage 
which  he  cites  from  I^rd  Stowell  mav  be  found  in  the  case  of  the 
Felicity.    This  was  a  case  of  an  American  merchantman  burned  at 
sea  in  January,  1814,  by  a  British  cruiser  under  circumstances  which 
would  have  justified  the  destruction  of  an  enemy's  ship.     The  owners 
afterwards  claimed  damages  on  the  ground  that,  although  when  the 
burning  took  place,  the  ITnited  States  and  Great  Britain  were  at  wan 
the  vessel  was  sailing  under  a  British  license*.     Lord  Stowell  rejected 
the  claim,  finding  upon  the  evidence  before  him  that,  when  the  de- 
struction was  committed,  the  possession  of  a  British  license  was  not 
disclos(»d  or  alleged.     The  statement  of  principle  quoted  by  Hall  wa? 
then^fore  not  involved  in  the  c(mclusion  actually  reached.    It  will 
also  he  ol)sorved  that  Lord  Stowell,  while  declaring  that  the  destnic- 
tion  can  not  be  justified  "  to  the  neutral  owner  "  even  by  the  grayei?t 
importance  of  the  act  to  the  captors  Government,  remarks  that ''it 
can  onlv  be  iustifi(»d     .     .     .     bv  a  full  restitution  in  value.''   Tli<^ 
cas(»  of  the  Zee  Star  was  that  of  a  ship  and  cargo  restored  by  consent, 
and  because  of  an  unexplained  delay  in  giving  the  constant  Lonl 
Stowell  allowed  the  claimants  two  months'  demurrage.     There  wa? 
no  question  of  destruction,  nor  any  discussion  of  it.     The  case  of  tn? 
Lenedde  was  decided  in  1855,  by  Doctor  Lushington.     The  vessel  ^*^ 
lu'ought  in  for  adjudication,  but  the  learned  judge,  in  the  course  o* 
his  opinion,  endeavored   to  elucidate   various  questions  of  practice 
which  th(»  ])ul)lis]ied  repoils  had  left  ol)scure.     In  connection  with  the 
(juestiou  of  costs  and  dauiages,  he  observed  that  there  was  a  wide 
ditlerence  l)etwecu  (lie  (h^tention  of  vessels  under  enemy  colors  and 

a  IImU,  Int.  Law  (4th  (m1.).  HX:\\    (Hth  chI.),  730. 
ft  4  ('.  Kol).  71. 
rl>  l)<Klson.  :t8:5, 
d  Splnxs»  221. 
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'Ls  under  neutral  flags;  that  a  neutral  vessel  had  '*  the  riglit  to 
mught  to  adjudication,  arcording  to  the  ivgidar  course  of  pro- 
iug  in  the  prixe  court/'  and  that  it  was  "  the  very  first  duty  of 
'ai>tor  to  bring  it  in  if  it  Im'  pra(*ticable.''  Continuing,  he  said: 
^'nrtu  the  |K'rfonnani*e  of  this  duty  the  captor  can  Ik?  exonerated 
hy  showing  that  he  was  a  lx)na  fide  possessor,  and  that  it  was 
»>sil)le  for  him  to  discharge  it.  No  excuse*  for  him  as  to  incon- 
Miiv  (»r  difficulty  can  l)e  admitted  as  In'tween  captors  and  claim- 
If  the  ship  be  lost,  that  fact  alone  is  no  answer;  the  captor 
show  a  valid  cause  for  the  detention  as  well  as  the  loss.  If  the 
lie  <K»stroytHl  for  reasons  of  |>olicy  alone,  as  to  maintain  a  block- 
>r  <itherwise,  the  claimant  is  entithnl  to  costs  and  danuiges.  The 
nil  rule,  therefon*,  is  that  if  a  ship  under  neutral  colors  be  not 
gilt  to  a  comiK*tent  court  for  adjudication,  the  claimants  are,  as 
1st  the  captor,  entitlcnl  to  costs  and  damages.  Indeed,  if  the 
>r  doubt  his  |K)wer  to  bring  a  neutral  vessel  to  adjudication,  it 
<  dutv,  uniler  ordinarv  circumstances,  to  n»lease  her." 
lese  authorities  hardlv  sustain  HalFs  statement  that  the  neutral 
if  it  can  not  lie  brought  in,  *'  can  and  ought  to  be  rc»leased,"  if 
itended  to  lay  this  down  as  a  rule  of  unqualified  and  universal 
^tion.  I^t  us  take,  for  example,  the  case*  of  a  neutral  vesstd, 
I  with  a  cargo  of  arms  and  munitions  of  war,  which  is  ca])tureil 
cniis<"r  of  one  l)eHigen»nt  while  approaching  a  jwrt  of  the  other. 
\  afterwards  a  sujwrior  force  of  the  latter  lK»lligen»nt  apjHMirs,  so 
the  only  way  to  prevent  the  arms  and  nnuiitions  of  war  fnmi 
U  conducted  to  their  hostile  destination  is  to  burn  or  sink  the 
»1  in  which  they  are  lK)rne.  Is  the  captor  l)ound  under  snrh  cir- 
itan«»s  practically  to  hand  over  the  vess<»l  an<l  cargo  to  his  enemy  i 
lylor,  in  his  work  on  international  law,  says:  *' It  is  g«»n<»rally 
jhI  that  a  neutral  prizi*  should  never  Ik*  burned.""  He  gives  no 
oritv  for  this  statement.  He  adds  that  it  is  the  American  ruh» 
It  whenever  captured  vess<»l>,  arm>,  munitions  of  war,  or  other 
Tial  an»  destroyed  or  taken  for  the  us4»  of  the  lM»lligi>rent  iM'fon? 
ng  into  the  custody  of  a  prize  court,"  they  are  to  Ih»  <urvrve<l, 
ntorie<l,  and  appraised,  and  the  hmhihI  s4Mit  to  a  prize  r<iurt  for 
lier  proceedings.  This  statement  is  undoubte<lly  sustained  by  thr 
isions  of  the  Revised  Statutes.'*  Tlie  Revis4»d  Statutes  al>o  pro- 
that  *'  if  by  reason  of  the  (*ondition  of  the  (*aptured  pro|>«»rty,  <ir 
ituse  the  whole  has  Immmi  appropriat«Ml  to  tlie  us4»  of  tiie  l'nit<*d 
?s,no  part  of  it  has  lKM»norcan  U^s^Mit  in  for  adju<lication,or  if  th«» 
erty  has  been  entirely  lost  or  destroyed  "  pnxxMMlings  f«)r  adjudi- 
«  may  lie  l)egtu)  in  any  di>tri<*t  which  th(»  S4Mn'tary  of  the  Xavy 
designate:  and  if  no  surh  proct^M lings  are  taken  within  a  n»a- 

•  Intrmiitloiml  ruhlU*  Law.  Tull. 
»  Sec.  4615,  quoted  sapra  In  thim 
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sonable  time,  either  by  the  Secretary  of  the  Navy  or  by  the  captors, 
the  parties  claiming  the  captured  property  may  take  steps  to  compel 
proceedings  on  the  part  of  the  captors,  or  may  themselves  institute 
proceedings  for  restitution.* 

T.  J.  Lawi'ence,  adverting  to  the  fact  that  a  captor  sometimes  sells 
a  prize  lx»fore  condemnation,  remarks  that  neutrals  may  perhap? 
claim  more  than  the  thing  brought  at  forced  sale,  and  adds  that 
**  their  complaints  would  have  still  greater  justification  if  a  bellig- 
erent destroyed  at  sea  any  prizes  taken  from  neutrals."  He  obsen^es 
that  *'  this  question  has  given  rise  to  much  discussion  in  recent  years," 
and,  after  summarizing  what  Hall  says  on  the  subject,  reaches  the 
somewhat  indefinite  conclusion  that  it  is  far  l>etter  for  a  naval  officer 
to  release  a  ship  or  goods  ''  as  to  which  he  is  doubtful  than  to  risk 
personal  punishment  and  international  complications  by  destroying 
innocent  neutral  property.''  ^  This  phrase  seems  to  convey  an  impli- 
cation that  if  the  neutral  property  be  clearly  guilty  it  need  not 
invariably  be  released. 

« 

.  Oppenheim,  in  his  very  recent  work,  clearly  recognizes  the  fact 
that  the  question  whether  the  destruction  of  the  neutral  prize  may 
ever  be  justified  or  excused  and  the  question  whether  compensation 
must  bo  made  for  such  destruction  are  bv  no  means  necessarily  iden- 
tical.     Attentively  observing  the  language  of  Lord  Stowell,  he  states 
that  the  British  j)ractice  does  not  hold  the  captor  in  any  case  jus- 
tified "  as  regards  the  neutral  owner  of  the  vessel,'-  with  the  resiili 
that  indemnities  must  be  paid.     Upon  the  question  whether  destruc- 
tion is  ever  jxTiuissible.  he  cites,  in  the  negative,  Taylor  and  Kleeii. 
and,  in  the  aflirmntive,  (leiTcken,  Calvo,  Fiore,  Martens,  Dupuis,  and 
Perels.     He  says  tliat  the  j)ractice  of  other  states  does  not  reco^iz^ 
the  absolute  English  rule,  and  in  this  relation  refers  to  the  Unite*l 
States  and  France,  as  well  as  to  Russia.     He  also  remarks:  'Slapaw. 
which  according  to  article  20  of  her  prize  law  of  1894  ordered  h<>^ 
caj^tors  to  release  neutral  prizes  after  confiscation  of  their  contrahainu 
goods,  in  <'asc  the  vessels  cannot  be  iu'ought   into  port,  .dtennl  l.^«?^ 
attitude  in  IIXM.  and  al'owetl  in  ccrtaii!  case^  the  destruction  of  n.^*' 
tral  prizes."'-     A  clo>c  scrutiny  of  article  -0  of  the  Japanese  p*:^''-*' 
law  of  1S04  secTHs  scp.rcelv  to  betir  ont  this  statement.     The  art    ^n'- 
does  not  in  terms  embrace  vessels  not  brought  in,  but  refers  to  c^^"^*^ 
in  which  thi   prize  was.  in  conformity  with  article  18,  brought  i^"*  •' 

"  U«'vis(Ml    statutes.   se<'.   4(525.     For   an    illustration   of   the   appwpriatio  "'^ '' 
captuiHMl   neutral  j)ropert.v   by  the   rnlted  States,  sec  The  Neiiestra  Senor=« 
Ue^'la.  IdS  r.  S.  1)2.     The  history  of  the  rase  Is  given  in  Moore.  Int  Arbitrat  t««» 
II.  1()1C>-101S,  note. 

&  I*rincii)les  (»f  Int.  Law.  -lo.")  et  se(i. 

c  luternatiunul  Law,  §  431,  IL  409  et  seq. 
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ii«>r  to  the  port  where  tho  prize  conit  sits,  then  to  the  pori  ne.in^t 
then'ti>,  <;r,  if  that  wiis  iinpr:i(*ti(*nl)U\  th<»n,  in  confcu'inity  with  jirtirle 
11>,  to  tile  j)ort  nearest  the  phuv  of  capture;  nnd  in  this  rehition  it 
pnivide^:  "In  the  above  mentioned  cases,  if  the  vessel  is  not  an 
•neniy's  vessel,  the  conunander  should  release  the  vesK»l  after  c«)n- 
'iscation  of  the  contraband  g(Kxls/''» 

A  slnin«rer  in)[)lication,  to  the  effect  stated  by  Oppenheim,  might 
lia\'e  Ikvu  drawn  from  article  ±2  of  the  i)rize  law  of  ls<)4,  whicli 
r-ads:  "  If  the  enemy's  vess<*l:^  are  unfit  to  l)e  ^x»nt  to  a  port  as  stntt^l 
in  article  IS,  the  commander  should  break  uj)  the  vt^sels,  after  t.d:i:ig 
the  <'n'V.,  the  ship's  papers  ;jn<l  the  carjr<>  if  i>o-;sible  into  his  sliij). 
The  cH'W,  the  ship's  papers  and  the  cargo  shoidd  Ik»  si»nt  to  a  pnri 
as  stated  in  article  18."     (Takahashi,  IHH. ) 

()p|M*idieim,  in  dis<»ussing  the  caM^s  in  v.hi<*h  liie  destruction  of 
captured  enemy  vesscds  is  exceptionally  lawful,  adviTts  to  the  qiu'stion 
whether  indemnities  nuv^t  be  [mid  to  neutnil  corners  of  g<MMls  on 
IxMini.  He  cites  the  cas<»  of  two  (lerman  nu^nhantmen  seiztnl  and 
destroyed  bv  the  Fren<'h  cruistT  DeHsatx^  in  IHTO,  in  which  the  French 
CohsimI  d'!*^tat  refuseil  to  grant  indemnities  to  the  ownei*s  of  the  cargo, 
ufi  the  grcmnd  that  the  act  of  the  captor  was  lawful,  it  lieing  imprac- 
li(*able  to  spare  a  prize  crew. 

We  have  quoted  alwve  the  provisions  of  paragraph  28  of  United 
States  (reneral  Orders,  No.  492,  which  were  issutnl  during  the  war 
with  Spain.  This  paragraph  was  evidently  foundeil  ujHm  a  note  of 
I>tna,  in  hiscnlition  of  Wlieaton,  as  follows: 

**  Necessity  will  excuse  the  captor  from  the  duty  of  sending  in  his 
prize.     If  the  prizc»  is  uns<*a worthy  for  a  voyage  to  the  pro|M»r  port, 
or  there  is  impending  danger  of  immediate  recapture  from  an  enemy's 
'■^ssel  in  sight,  or  if  an  infectious  disease  is  on  board,  or  other  caus«? 
of  a  controlling  character,  the  law  of  nations  authorizes  a  destruction 
^  abandonment  of  the  prize,  but  requires  all  ix)ssible  preservation  of 
*^dence  in  the  way  of  papers  and  persons  on  board.    And,  even  if 
'^^^hing  of  pecuniar}'  value  is  saved,  it  is  the  right  and  duty  of  the 
^ptor  to  proceed  for  adjudication  in  such  a  case,  for  his  own  protec- 
tion and  that  of  his  government,  an<l  for  the  satisfaction  of  neutrals."  '^ 
*^uiragraph  28  of  General  Orders,  No.  402,  was  afterwards  inc^or- 
P'^*^te<l,  witli  some  unesst»ntial  verbal  changi*s,  in  St«M*kton's  Xaval 

• '^'okahniOii.  182-18:1. 

IHiw'h  Wbentoii.  note  18fi,  p.  48I>.     Dnnn  nd<ln :  "  In  tl»e  i-ase  of  the  Trviit, 

^    v>flM>D  aii8lfnie<i  l»y  (\»nnn<Ml(>re  \VUk«*s   for  not  stMnUnf;  bis  prize  in  fur 

^J^«llcatloD  wax  the  great  Iniiuivenieni'e  that   wonlil  result  t(»  tbe  numenmM 

•|**^^ti|ppni  on  lM>ard  and  to  tlie  <-oninier('ial  world,  as  tlien»  w»»n»  malls  on  ImnihI 

*^    ^11  [wrtu  of   Eurofte  wliloh   would    have   t4»   \h*  subje«*te<l    ti»  delay.     This 

*^^^c.  tboucb  creditable  to  tbe  iH»niujander  in  that  iiis«N  Is  ui»t  retxitndziHl  by 

^w  of  natlona  as  an  excuse.** 
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War  Code,  as  article  50."  This  code  was  promulgated  by  the  Secre- 
tary of  the  Navy  on  June  27,  1900,'  but  was  revoked  by  the  same 
authority  on  February  4,  1904.  So  long  as  it  was  in  force  this  code 
superseded  General  Orders,  No.  492,  but  it  did  not  materially  alter 
paragraph  28  of  tl)e  latter. 

In  the  instructions  for  the  French  navy  of  July  25,  1870,  it  is  pro- 
vided that  if  an  overmastering  circumstance  compels  a  cruiser  to 
destroy  a  prize  for  the  reason  that  its  preservation  endangers  iU 
own  safety  or  the  success  of  its  o()erations,  it  must  carefully  preserre 
all  ])a|)ers  on  hoard  and  other  things  necessary  to  the  rendering  of  a 
judgment  by  the  prize  court  and  the  ascertainment  of  the  indemnities 
due  to  neutrals  on  account  of  any  nonconfiscable  property  which 
may  have  i)eon  destroyed,  and  that  it  must  use  this  right  of  destruc- 
tion with  the  greatest  reserve.'' 

According  to  the  R^.glement  of  the  Institute  of  International  Law, 
adopted  at  Turin  in  1882,  a  prize  may  be  burned  or  sunk  in  five 
cases:  (1)  When,  because  of  the  bad  condition  of  the  vessel  and  the 
state  of  the  weather,  she  can  not  be  kept  afloat;  (2)  when  she  can  not 
keep  up  with  the  man-of-war  and  may  easily  be  retaken  by  the 
enemy;  (3)  when  the  approach  of  a  superior  enemy  force  creates 
fear  of  recapture;  (4)  when  the  captor  can  not  put  aboard  a  pri» 
crew  without  dangerously  depleting  his  own;  (5)  when  the  neare* 
j)ort  to  which  the  vessel  may  possibly  be  taken  is  very  remote.  In 
any  case  the  captor  must  remove  the  persons  on  board  and  as  much  as 
possible  of  the  cargo,  and  must  secure  the  ship's  papers  and  thin^ 
important  to  a  judicial  inquiry  and  to  the  determination  of  the  claims 
of  the  owners  of  the  cargo  for  damages.*'  Nothing  is  expressly  stated 
in  the  Reglement  with  regard  to  neutral  prizes,  and  it  appears  that 
no  distinction  was  intended  to  be  made.  The  original  draft  of  tk 
Reglement  was  made  by  M.  de  Bulmerincq  in  1879-80.  In  thi? 
project  the  paragraph  regarding  destruction  was  numbered  55.'  Id 
some  observations  upon  it  Sir  Travers  Twiss  suggested  the  insertion 
of  an  express  authorization  of  ransom,  as  well  as  of  a  distinctiiw 

o  "Art  50.  If  there  are  controUiiij::  reasons  why  veBsels  that  are  fiTGpff^ 
capturHl  may  not  be  sent  in  for  adjudieation.  such  as  unseaworthine**.  ^^ 
existence  of  infections  disease,  or  the  hick  of  a  prize  crew,  tliey  may  •* 
api)raised  and  sold.  an<l  if  this  can  not  l>e  done,  they  may  be  destroyed  "^ 
innninent  danj^iT  of  recapture  would  justify  destruction,  if  tliere  should  be  i"' 
tloubt  that  the  vessel  was  a  proper  i)rize.  But  in  aU  such  cases  all  of  *'* 
papers  and  other  testimony  should  1k»  sent  to  the  prize  court,  in  order  that  * 
dccrtH'  may  be  duly  entered." 

^Instructions  Comidementaires,  art.  20,  Snow,  Cases  on  Int.  I>aw.  577. 

<'  KcjrlcnuMit  International  des  I'rises  Maritimes,  ado))te<l  at  Turin,  St»pt.  1^^* 
188-J.  §  r)0,  Annuaire  de  I'lnstitut  de  Droit  Int.  (1882-83).  VI.  213,  221. 

"Aunualre,  VI.  105,  114. 
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neutral  and  enemy  vessels.*  In  a  discussion  at  Wiesbaden, 
er  6,  1881,  M.  de  Bulnierinc({  declared  that  he  had  deliber- 
:luded  any  such  distinction.  Sir  Travers  Twiss  continued 
ain  that  it  was  exorbitant  to  permit  a  neutral  ship  to  be 
hout  condemnation.  MM.  Bluntschli  and  Den  Beer  Poor- 
lought  that  in  some  of  the  contingencies  mentioned  in  the 
le  right  given  ap})eared  to  be  excessive.  Various  members, 
VIM.  de  Martens  and  Perels,  observed  that  if  the  seized  ship 
ontraband  of  war  the  captor  could  not  be  required  to  release 
of  the  cases  mentioned.  On  the  motion  of  various  members, 
icularly  of  M.  Den  lieer  Poortugael,  the  article  was  amended 
ling  its  general  application  to  *'  enemy  "  ships,  but  by  adding 
id  that  "the  same  right  shall  exceptionally  l)elong  to  the 
1  case  of  the  seizure  of  a  neutral  ship  which  is  subject  to 
ation."*  Subsequently  these  amendments  were  dropped  and 
le  was  adopted  in  the  fonn  in  which  it  now  stands.^' 
iscussion  between  Great  Britain  and  Russia,  during  the 
[>anese  war,  serves  to  emphasize  the  potentially  important 
[)f  the  question  of  contraband  to  the  question  of  destruction. 
Liblicists  have  spoken  of  the  presence  of  "  contraband  "  as 
g  or  excusing  the  destruction  of  a  neutral  ship  that  could 
ought  in,  they  have  no  doubt  had  in  mind  cargoes  com))oseiI 
s  specially  adapted  to  usc»  in  war  and  confessedly  contra- 
ch  as  arms  ajid  ammunition,  and  can  not  l)e  assumed  to 
itemplated  the  subjetrtion  of  neutral  conmieriv  to  general 
ion  under  an  extension  of  the  categorizes  of  contraband. 

Ire.  VI.  l.-M. 

Ire.  VI.  ir^t-i,v>,  n»-nK). 

n  text  of  the  article  is  nH  followH:  **  |  TiO.     II  ftern  perniiM  au  cnpteur 
ou  de  (tmler  Inih  le  iiavin^  saisi,  a|>n'*M  avoir  paH»H*r  Hur  le  navire  de 

|)er8oiine8  <|ul  se  tniuvaient  k  Nird.  et  de<*liarK«'*  aiitant  que  itotwlhle 
on.  et  apr^  que  le  <t»n)inandaiit  du  iiavirt*  mpteur  auni  prin  ft  Ha 

IMipiem  de  bonl  et  \vh  ol»jets  iiu|N)rtant  |H>ur  TenquMe  Judlclart*  et 
nVlamatloDH  deH  proprirtaires  de  ia  rarKalxon  en  donunaici*H  et  in- 
iK  lew  ciis  KulvantH : 

|U*il  n'eiit  iian  iiofwiMe  de  tenir  le  navire  h  tlot.  A  cauMe  de  Hon  niauvais 
T  etant  houleune ; 

\w  le  navire  iuan*lH*  si   nial   (lu'il   n4'  pcnit   pas  suivre  le  navin*  de 
Mmrralt  fael  lenient  ft  re  reprls  par  IVnnenii : 

ae  rn|»|)rocbe  d*une  forM'  onneniie  suK'ri<»nre  fait  i-niindre  la  n»prlm» 
miIhI; 

ue  le  navire  de  foierre  n«*  |HMit  inettre  siir  l<*  navire  KaisI  un  t'tpiiiiai:!* 
iiiH  tn>|>  dinilnuer  <i»liil  <|ul  <^t  in'Mi»ss;ilr«»  A  s;i  pn>pre  sftn»te: 
ine  l«»  fiort  ort  il  s«T:ilt   iM»s«<il»le  de  ouithiin*  le  navin»  sjiisl  i»st  tn»p 
(.\nnuaire,  VI.  221.) 
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8.  Recaptube — Salvage. 

§  1213. 

A  neutral  vessel  and  cargo,  having  been  unlawfully  captured  by  a 
belligerent,  were  captured  by  another  l)elligerent  more  than  twenty- 
four  hours  after  the  first  capture.    The  second  captors  claimed  that 
the  property  had  then  passed  to  the  first  captors,  both  under  the  law 
of  nations  and  the  ordinance  of  Congrcss,  and  was  therefore  to  b^^ 
considered  as  good  prize.    Held,  that  the  first  capture  being  iUegal^p 
the  twenty-four  homes'  occupation  did  not  operate  to  transfer  this 
property,  and  that  the  vessel  and  cargo  were  not  good  prize. 

Case  of  The  Resolution,  Federal  Court  of  Appeals,  1781,  2  Dallas,  L 

With  reference  to  the  ordinance  of  Congress,  providing  that  afiair 
a  capture  and  occupation  of  twenty-four  hours  the  property  captures 
should  be  prize,  the  court  said :  '*  The  ordinance  of  Congress  is  in 
truth  a  new  regulation  of  the  jus  post  liminii^  and  limits  it  to  a  recap- 
ture within  twenty-four  hours,  and  therefore  can  only  relate  to  the 
subjects  of  the  United  States.    It  adopts  the  ordinance  of  France,  and 
that  ordinance  relates  only  to  the  subjects  of  France.     In  both  cases^ 
with  regard  to  the  owner,  a  subject^  the  property  captured  is  not 
passed  away  l)efore  the  expiration  of  twenty-four  hours.    But  pot    j 
the  case  of  a  capture  and  the  sale  of  it  before  twenty- four  hours  to  i 
neutral  subject;    the  sale  is  certainly  good  and  conclusive  ujOn  the 
owner ;  for  the  question  must  1k^  decided  by  the  law  of  nations,  and  by 
the  law  of  nations,  the  property  captured  is  transferred  to  the  captor 
as  soon  as  it  is  taken.     Both  the  ordinances  therefore  of  Congres* 
and  of  France,  in  our  opinion,  relate  only  to  property  captured  frojn 
a  subject  and  recaptured;  and  not  to  property  captured  from  a  neu- 
tral and  recaptured.'' 

Case  of  The  Kesolution,  Fodenil  Court  of  Api>eal8,  1781^  2  Dallas,  l,i 

• 

In  September,  1791),  the  U.  S.  ship  of  wviv .Constitution,  Gap^ 
TallK)t,  recaptnnul  the  Ainelhi^  an  armed  Hamburg  vessel,  which ^ 
then  on  its  way  to  San  Domingo  in  charge  of  a  French  prize  af^^ 
for  adjudication.  Captain  Talbot  libeled  the  vessel  at  New  Yoi* 
as  j)rize,  under  the  act  of  Congress  authorizing  the  seizure  of  FreiKfl 
armed  vessels.  The  owners  j)ut  in  a  claim,  insisting  that  as  Hainta'? 
was  at  peace  with  France  the  Amch'a  was  not  lawful  prize  and  tl* 
proi)erty  lia<l  not  (•lian'rc<K  and  that  nothing  was  due  to  the  recapto^ 
The  district  court  of  tlie  United  States  decreed  one-half  of  the  f*^ 
amount  of  the  sale  of  the  vessel  and  cargo  to  the  recaptors  and  tb^ 
other  half  to  the  owners.  AA"ashin<;ton,  Justice,  in  the  circuit  i^*^' 
reversed  the  decree,  holding  that,  as  the  vessel  could  not  have  be<^ 
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ully  condemned  by  the  French,  nothing  was  due  to  the  recaptors. 
ri  this  judgment  an  appeal  was  taken  to  the  Supreme  Court. 
irshalK  0.  J.,  delivering  the  opinion  of  the  court,  said  that,  in 
r  that  salvage  might  be  demanded,  two  circumstances  must  (x>n- 
(1)  the  taking  must  be  lawful,  and  (2)  there  must  be  n  men- 
us ser\'ic«  rendere<l  to  the  captured.  As  to  the  first  point,  the 
ulness  of  the  taking  must  de|)end  on  the  state  of  the  relations 
een  the  United  States  and  Franc*e,  since  a  recapture  by  a  neutral 
?r  would  be  unjustifiable  and  an  act  of  hostility.  The  laws  of 
[Jnited  States  at  the  time,  however,  authorized  the  capture  of 
ch  armed  vessels,  and  regulated  the  salvage  in  case  of  recapture; 
it  was  a  universal  principle,  which  applied  to  those  engaged  in 
ial  as  well  as  to  those  engaged  in  a  general  war,  .that  where  the 
'I  met  with  at  sea  was  in  the  condition  of  one  liable  to  capture 
as  lawful  to  take  her  and  subject  her  to  the  examination  and 
dication  of  the  courts.  The  Amelia  was  an  anned  vessel  com- 
ded  and  manned  by  Frenchmen,  and  apparently  there  was  no 
ence  on  board  from  which  to  ascertain  her  character.  It  was 
i^fore  un<{uestionable  that  there  was  probable  cause  to  bring  her 
NT  adjudication,  and  that  the  recapture  was  lawful, 
ut  it  was  contended  that  the  i-ecapture  was  lawful  only  in  conse- 
ice  of  the  doubtful  character  of  the  Amelia^  and  that  a  right  to 
ige  could  not  aivrue  from  an  act  which  was  foundinl  in  mistake. 
.  said  Marshall,  it  was  the  opinion  of  the  court  that,  had  the 
•acter  of  the  Aitulia  Immmi  comi)lctely  ascertained  by  Captain 
X)t,  vet,  as  she  was  an  armed  vcss*»l  under  French  authoritv,  and 
con<lition  to  annoy  American  commerce,  it  was  his  duty  to  cap- 
her  and  bring  her  in. 

his  l^ing  so,  was  there  n  meritorious  s<»rvice  n^ndennl?  It  was 
^1,  said  Marshall,  that  no  scTvicc  was  renderc»d  in  recapturing  a 
^ral  from  a  lx»lligert»nt,  Invausc*  it  was  in  no  danger,  and  conse- 
Uly  that  no  salvage  was  due  in  such  a  case*.  Hut  suppose'  a  nation 
lid  so  changf^  its  laws  us  to  subject  to  condcmnaticui  all  neutrals 
iirwl  bv  its  cruisers?     The  neutral  would  then  Ik*  in  as  much 

m 

KIT  as  if  he  ha<l  Ihhmi  captured  by  his  own  en<»niy.  Hy  the  Fren<*h 
•«»  of  January  IH,  17*.>S.  it  was  made  a  grouiul  <»f  (^Hulenination 
I  neutral  to  have  on  board  nien*li}indi>e  the  producticHi  of  Kiigland 
tr  [¥>ssi»ssi<ms.  It  apiMMinMl  tliat  the  .!///<////.  when  captured,  was 
t  voyage  from  Calcutta,  in  nen<r:il.  laden  with  the  products  and 
iiifictures  of  that  conntrv.  A  French  c<»iirt  doubtless  would  have 
Iwnne^l  her,  ludess  it  hnd  Ikh^ii  phiinly  >luiwn  that  the  (-argo  was 
«a  jMirt  of  liengal  not  within  tlie  nriti>h  |K)wer.  The  .lw/7/V/, 
^fon\  was  in  dangi>r,  nor  was  the  <langi*r  less  real  Uvausc*  the 
v^  in  question  was  violative  of  tiie  law  of  nations. 
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Under  all  the  circumstances  it  was  held  that  one-sixth  was  a  "rea- 
sonable allowance  "  for  salvage. 

Tallwt  r.  Seemau  (1801),  1  Crundi,  1. 

The  word  '"  captured,''  as  used  in  the  fourth  article  of  the  treaty 
with  France  of  1800   (expiivd  by  limitation),  as  a  technical  w 
descriptive  term,  does  not  include  (he  meaning,  and  ought  not  to 
construed  to  have  the  effect,  of  the  term  "  recaptured  "  in  the 
of  the  treaty. 

Lincoln,  At.  Gen.,  1802,  1  Op.  111. 

A  vessel,  the  property  of  a  resident  of  St.  Thomas,  then  neutiiLl, 
was,  while  on  her  way  to  the  French  island  of  Guadaloupe  with  m 
cargo  of  American  produce,  captured  by  a  French  privateer.   She 
was  subsequently  recaptured  by  the  conmiander  of  a  United  Stites 
frigate,  who  claimed  salvage.     The  court,  referring  to  the  case  of  tlie 
Amelia,  said  that  it  was  a  i)recedent  to  be  followed  in  similar  circum- 
stances, one  of  which  was  that  the  ve^ssel  recaptured  should  be  anned 
and  in  a  condition  to  annoy  American  commerce.     In  the  present 
case  there  was  on  board  of  the  vessel  only  one  musket,  a  few  ounces  of 
powder,  and  a  few  balls.     Her  capacity  for  defense  did  not  warrtnt 
her  capture  as  an  armed  vessel;  nor  was  it  proved  that  she  was  in 
such  "  imminent  hazard  of  being  condemned  as  to  entitle  the  recip- 
lors  to  salvage."     The  claim  for  salvage  was  dismissed. 

Murray  v.  Schooner  ('harming  Betsy  (1804),  2  Cranch,  64,  121. 

A  donation  on  the  high  seas  by  a  captor  to  a  neutral  does  not 
exempt  the  property  from  recapture,  and  the  donee  who  brings  it  into 
a  port  of  his  own  country  must  be  treated  as  a  salvor. 
The  Adventure,  8  Cranch,  221. 

In  cases  of  recapture  the  rule  of  reciprocity  is  applied.  If  France 
would  restore  in  a  like  case,  then  we  are  bound  to  restore;  if  other- 
wise*, tlien  the  whole  ])ropoi'ty  must  be  condemned  to  the  recapto^ 
It  appears  tliat  by  the  law  of  France  in  cases  of  recapture,  after tW 
])roperty  has  been  twenty-four  hours  in  po8ses.sion  of  the  enemy,  tW 
wliole  property  is  adjudged  }x^uk\  prize  to  the  recaptors,  whether  it 
belonged  to  her  sul)jects,  to  Iier  allies,  or  to  neutrals.  We  are  Iwund* 
tlicrefore,  in  tliis  case  to  apply  the  same  rule;  and  as  the  pro^)ortyi^ 
tliis  case  was  recaptured  after  it  had  l)een  in  possession  of  the  enemy 
ni(»re  than  twenty-four  hours,  it  must,  so  far  as  it  belonged  to  por^ 
domiciled  in  France,  \h}  condemned  to  the  captors. 

Schooner  A(lelin(\  1>  ("ranch.  244. 

''  lvecaj)turcs  are  ein|)hn(ically  cases  of  prize;  for  the  definition Oi 
prize  goods  is,  that  they  are  goods  taken  on  the  high  seas,  jure  hetth 
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>f  the  hands  of  the  eiu»niy.  When  s«  taken,  the  captors  have  an 
mbtinl  right  to  pitxitHl  against  them  as  Iwlligerent  property  in  a 
i  of  prize:  for  in  no  other  way,  and  in  no  other  court  can  the 
tions  presented  on  a  capture  jure  belli  l>e  pro|H>rly  or  effectually 
linetl.  The  very  circumstance  that  it  is  found  in  the  possession 
le  enemy,  affords  prima  fade  evidence  that  it  is  his  proi>erty.  It 
have  previously  i)ossessed  a  neutral  or  friendly  character;  but 
e  proiK»rty  has  been  changed  by  a  sentence  of  condeiniuition,  or 
iich  ixissession  as  nations  recognize  as  firm  and  effectual,  the 
ral  or  friendly  owner  is  forever  ousted  of  his  right." 

Tlie  Adenne  (1815),  U  Cruucb.  244, 2M. 

16  American  letter  of  marque,  Adeline^  from  Bordeaux  to  the 
led  States  with  a  cargo  owned  partly  by  citizens  of  the  United 
88  and  partly  by  French  subjects,  was  captured  on  March  14, 
,  by  a  British  scpiadron.  Six  days  afterwards  she  was  recaptured 
Ji  Americ*an  privateer,  brought  into  the  United  Statics,  and  lilx?led, 
question  arose  as  to  the  rate  of  salvage  to  Im>  allowed  to  the  recap- 
upon  the  cargo.  By  the  act  of  Congress  of  March  3, 1800,  it  was 
iridwl  that,  upon  the  n*capture  of  any  vessel  other  than  a  vessel  of 
or  privattH?r,orof  anygo<Kls  Ix^longing  to  jhtsous  rt*sident  within 
inder  the  protection  of  the  United  States,  such  vessel  and  gcnwls,  if 
ptured  by  a  private  vess(d  of  the  United  States,  should  be  restored 
myinent  of  one-sixth  of  the  value;  and  if  the  vesst^l  so  recaptunnl 
iild  appear  to  have  lxH»n  armed  as  a  vessel  of  war,  lx»fore  such 
tun*  or  afterwards,  she  should  Ik»  n»>tored  on  payment  of  one-half 
»er  value.  It  was  argued,  in  l)ehalf  of  the  recaptors,  that,  as  the 
'line  was  an  armed  vess4»l,  they  were  entitle<l  to  a  half  of  the  value 
he  cargo  as  well  as  of  the  vessel.  The  court  held  that  the  statute 
clear,  and  that  it  gave  in  any  can*  oidy  one-sixth  of  the  value  of 
cargo,  whether  a  vessel  was  armed  or  unarmed. 

The  AdeUne  (1815).  1)  <'rnn<h,  244,  2S7. 

iTiere  a  British  vessel  was  captured  by  an  American  privatetT. 
I  recapture<l  by  another  British  vessel.  an<l  then  captunnl  again 
mother  American  privat(»er,  it  was  held  that  prize  vested  in  the 
captor;  Marshall.  U.  J.,  for  the  court,  saying:  ^'An  inten*>t 
lired  by  possession,  is  (leveste<l  by  the  loss  of  ]>osse>sion  from  the 
r  nature  of  a  title  accpiired  in  war.  The  law  of  our  own  country. 
o  salvage,  settles  the  qu<*stion,  and  the  caM>  of  the  Ad*'entuir  \< 
rfly  in  jwint  and  conclusive.'' 

TbeaMrptt  (181ii>,  1  Wliont.  12."». 

The  .idrrntwrr  wan  a  v«»hs«»I  (Rritisb)  onptiirwl  by  two  French  friirntt»s. 
and,  after  a  fwrt  of  tlu>  rarpi  wsis  taken  out,  pri*s<*tit<<<l  to  tvrtniii 
cttlaens  of  tlie  Uuited  Stute^,  tbeu  uoutral,  wboae  veiwei  tbc  frigatt^M 
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bad  before  taken  and  burnt.  It  was  beld  to  be  a  case  of  salvage, 
oue-balf  beinj;  allowed  to  tbe  salvors,  and  tbe  other  half  reserved 
for  prolan*  disposition  after  tbe  close  of  tbe  war  between  the  United 
States  and  Great  Britain. 

The  American  privateer  Cadet,  having  captured  a  British  vessel, 
was  standing  in  for  tlie  shore  with  her  when  another  American  pri- 
vateer, the  Paul  Joncs^  flying  American  colors  but  having  sails  of 
PInglish  canvas,  began  a  pursuit.  The  Cadet^  supix)sing  the  pur- 
suer to  be  British,  parted  company  with  the  prize,  and  the  PanlJona 
then  pursued  the  latter,  firing  at  her.  When  near  the  shore  the  prize 
crew  abandoned  tlie  vessel  and  the  Paul  Jones  took  possession  of  her, 
and,  raising  Ihutish  colors,  carried  her  away,  though  aware  that  she 
was  a  prize  of  the  Cadet,  Held,  that  the  vessel  should  be  restored  to 
the  first  captor,  with  damages. 

The  Mary  (1817),  2  Wheat.  123. 

The  general  salvage  act  of  March  3,  1800,  expressly  excepted  from 
its  operation  recaptured  property  which  had  lx»en  condemned  by 
competent  authority.  Section  5  of  the  prize  act  of  ^une  26,  1814 
provided  for  the  restoration  of  recaptured  property  to  the  "original 
ow-ners,"  on  payment  of  salvage  *'  agreeably  to  the  provisions  hereto- 
fore established  by  law;.'-  Held,  that  the  latter  provision  did  not 
repeal  the  former,  but  was  merely  affirmative  of  it,  and  that,  where 
tlie  cajitured  i)rop(»rty  had  lx»en  condemned,  the  '*  lawful  owners" 
were  not  the  original  owners,  but  those  who  held  title  under  the 
condenniation. 

Tbe  Star  (1818),  3  Wheat.  78. 
Soo  a  ionjr  note  by  Wbeaton  to  this  ease,  on  tbe  subject  of  salvage,  3 
Wheat.  0,-?-l()l. 

By  tlie  British  statuteof  13  George  IL,  chapter  4,  the  jus  postliminii 
was  reserved  to  '*  British  subjects  "  upon  all  recaptures  of  their  vessel? 
and  goods  by  British  ships,  even  though  they  had  been  previously 
condemned,  except  where  such  vessels  had,  after  capture,  set  forth «s 
shi])s  of  war.  This  rule  was  not  altered  by  the  statute  of  43  Georp 
III.,  chapter  100,  section  »S9,  which  established  uniform  rates  of  sa- 
vage.    Xeitlier  of  these  statutes  extended  to  neutral  property. 

Tlie  Star  (1818).  3  Wheat.  78. 

"  It  is  admitted,  on  all  side-^,  by  public  jurists,  that  in  cases  of  c«p* 
tnre  a  iirni  possession  changes  the  title  of  the  property;  and  altnonp 

« 

there  lias  l)een  in  former  times  mucli  vexed  discussion  as  to  the  tini' 
at  which  this  change  of  property  takes  place,  whether  on  thecaptui* 
or  (m  the  pvnuxtntinti^  or  on  the  carrying  infra  prtpsidia^  of  »^ 
prize;  it  is  universally  allowed,  that  at  all  events,  a  sentence  of  c<*- 
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^mnation  completely  extinguishes  the  title  of  the  original  proprit^toi , 
nd  transfers  a  rightful  title  to  the  raptors  or  their  sovereign/' 

Story,  J.,  delivering  the  opinion  of  tlie  court.  Tlie  Star  (1818).  3  Wheat. 
78.  »5. 

As  the  conduct  of  the  French  prize  courts  during  the  period  of 
poliations  rendered  a  recapture  of  an  American  vessel  a  rescue  from 
dual  danger,  the  recaptors  were  entitled  to  salvage. 

Hooper  r.  United  States,  22  Ct.  CI.  408. 

The  act  of  March  3, 1800,  providing  for  salvage  in  cases  of  recapture, 
'MS  substantially  embodied  in  the  act  of  June  30,  1804,  and  Kovised 
tatutes,  sec.  4052.  In  order  to  come  within  its  terms  the  property  in 
uestion  must  "have  l)een  taken  bv  an  enemv  of  the  United  States/' 
nd  "  retaken  '^  by  a  public  or  private  vessel  of  the  ITnited  States. 
STiere  there  had  been  no  capture  there  could  be  no  recapture. 

Oakes  r.  United  States  (1899).  174  U.  S.  778,  792-7a^ 

9.  SArE-coNDUCTs ;  Ransoms. 

§  1214. 

Sometimes,  instead  of  submitting  to  lx>  sent  in,  the  original  owner 
f  the  property  repurchases  hi.-,  right  by  a  ransom,  and  the  crew  is 
please<l  instead  of  bt*coming  prisoners  of  war.  The  master  gives  a 
ansom  bill,  by  which  he  contracts,  for  himself  and  the  owner  of  the 
essel  and  cargo,  that  a  stiinilated  sum  shall  he  paid  to  the  captor. 
L  copy  of  the  ransom  bill  is  retained  by  himself  and  serves  as  a  safe- 
(mduct,  protecting  the  vessel  from  seizure  by  ships  of  the  enemy 
ountry  or  its  allies  so  long  as  a  prescribed  course  is  kept  for  a  port 
if  destination  agreed  on.  Any  divergence  or  delay,  except  from 
Iress  of  weather,  renders  the  vessel  subject  to  a  new  capture,  and  any 
excess  realized  from  her  sale  over  the  amount  stipulated  in  the  bill 
pes  to  the  second  captors.  Usually  the  captor,  besides  holding  the 
nmsom  bill,  keeps  an  officer  of  the  vessel  as  a  hostage  for  the  payment 
of  the  stipulated  sum;  and  if," on  his  way  to  port  with  the  bill  and 
iMMlage,  or  either  of  them,  on  Inmrd,  the  captor  is  himself  captunMl. 
the  owner  is  exonerated  from  his  debt.  But,  as  the  i)ill  and  hostage* 
Wf  the  equivalent  of  the  prize,  this  consequence  dcH»s  not  follow  if 
both  have  previously  arrived  in  a  place  of  safety. 

Hall.  lot  Law  (5th  ed.),  4r,0-4«l :  Twl«s.  War,  II.  ft  181 :  Woolfiey.  ft  KM*: 
Coma  r.  Blackbume.  2  Douglas.  r>40. 

The  RnallHb  coart»  do  not  f>ennit  the  captor  to  sue  on  the  rannom  l»ni. 
beeaiwe  of  hin  hein^  an  alien  enemy,  hut  riMiuire  tlie  action  to  Ih* 
broogbt  Indirectly  hy  the  inipriMuieil  luMttnice  for  tin*  rec«>very  of 
hto  freedom.     (ADthoD  i\  FUher.  2  Douglas,  049,  note.) 
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Sec,  nlao,  the  cnsos  of  the  Chiirnilnff  Nnncy  nnd  the  Patrlxent,  Mnraden'-* 
Admiralty  (^ases,  :«)8;  tho  Hoop,  1  C.  Kob.  200. 

Wheaton  takes  the  gnmnd  tliat  a  ran»om  eoiitraot  is  to  be  regarded  as 
Kiisi»endhiK  the  enemy  character,  ho  that  tlie  captor  may  trae  direct!) 
on  tlie  hill ;  and  this  view  generally  jirevails  iu  the  eourt»  of  tbf 
Continent.  (Lawrence's  Wheaton  (18(kJ),  <iSir>.)  Raiisoin  bills  were 
often  taken  by  the  Confederate  cruisers. 

Below  are  copies  of  two  marine  passports  issued  by  the  United 
States  to  vessels  in  order  to  protect  them  from  molestation: 

"  I,  Timothy  Pickering,  Secretary  for  the  Department  of  State, 
of  the  United  States  of  America,  heroby  certify  and  make  known, 
that  the  ship  Benjamin  Franklin^  whei'eof  Lloyd  Jones,  a  cition 
of  the  said  States,  is  master,  and  Francis  Breuil,  also  a  ciliKn 
thereof,  is  owner,  is  employed  as  a  flag  of  truce  by  the  consul-genenl 
of  the  French  Kei)ublic  to  the  said  United  States,  to  transport  i 
nunilxu'  of  the  citizens  of  his  nation  to  France:  T\Tierefore  I  request 
all  armed  vessels,  sailing  under  the  flag  of  the  said  States,  and  whom- 
soever else  it  may  concern,  to  i)ermit  the  said  ship  Benjamin  Franklin* 
f  ret»ly  to  pursue  her  intended  voyage  without  giving  or  suffering  to 
be  given  to  her  any  let  or  molestation,  but  on  the  contrary  to  afford 
her  every  aid  and  protection  of  which  she  may  stand  in  need.  In 
faith  whereof  I  have  signed  these  presents  and  caused  my  official  sell 
to  l)e  hereto  affixed,  at  Philadelphia,  the  first  day  of  June,  A.  D.  IIJ^ 
and  in  the  twenty-second  year  of  the  Independence  of  the  said  States. 

[l.  8.]  "  Timothy  Pickering.'' 

10  MS.  Dom.  Let.  422. 

"  Department  or  State, 

''December  2U  ISU^ 

''To  all  to  whom  these  presents  shall  come,  greeting: 

"  ^^^le^eas  Andrew  de  Daschkoff,  esq.,  envoy  extraordinary  and 
minister  plenipotentiary  of  His  Imperial  Majesty  the  Emperor  of 
tlie  Russias,  is  desirous  of  obtaining  a  passport  for  the  steamboat  to 
come  from  Xow  York  or  I^liiladelphia  to  Alexandria  in  the  Pistrift 
of  Columbia,  loaded  with  wines,  furniture,  &c.  for  his  use:  and  it 
has  IxMMi  determined  on  the  part  of  the  Government  of  the  Fnitw 
States  to  atl'onl  hiin  this  accommodation:  In  pursuance,  thereforf 
of  a  provision  in  the  second  section  of  a  law  of  Congress  entitW  *»*^ 
net  to  prohibit  the  use  of  licenses  or  passes  granted  by  the  authority 
of  (ireat  Britain  and  Ireland,'  authority  is  herc»by  given  to  the  steam- 
boat   ,  whereof is  commander  or  master,  to  proceed  on  tw 

voyage  aforesaid  notwithstanding  the  passport,  or  license  which  thf 
said  v(»ssel  may  have  from  anv  British  admiral  or  other  offif^f* 
Pro  rifled^  hoircrrr.  That  the  said  vessel  does  not  in  other  respects 
violate  the  laws  of  the  United  States. 
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"In  ftith  wherecif,  I  have  caused  tho  seal  of  the  Department  of 
Slate  to  be  hereunto  affixed.  Done  at  Washington,  this  21st  day  of 
December,  anno  Domini  eighteen  hundred  and  fourteen,  and  of  th<» 
Independence  of  the  United  States  the  thirty-ninth. 

*'  Ja8.  Monroe." 
16  MS.  Dom.  Let  181. 

July  22, 1898,  the  United  States  consul  at  Martinique  was  instructed 
by  telegraph  to  issue  to  the  Spanish  transatlantic  steamer  Alicante  a 
safe  conduct  as  follows:  "By  directi<m  of  the  Pre^^ident  of  the  United 
States  I  hereby  issue  this  safe  ccmduct  to  the  Spanish  steamer  .1//- 
eante^  while  proceeding  under  contract  with  the  (iovernment  of  the 
United  States  to  Santiago  de  Cuba  and  sailing  therefrom  to  Spain 
with  Spanish  prisoners  surrendered  to  the  Army  of  the  United  States 
in  Cuba.  All  persons  under  the  jurisdiction  of  the  United  States  are 
eomoianded  to  respect  this  guarantee.'' 

Mr.  Moore,  Act.  Sec.  of  State,  to  Sec.  of  War.  July  25,  1808.  230  MS. 

l)oiu.  I^t  374. 
Tbe  United  States  consul  at  Vera  Cruz  was  instructed  to  issue  safe 

conduct  ill  a  siniilnr  form  to  tbe  Spanish  steamers  Montevulco  and 

Villa  Vrrdr,  if  they  had  on  board  only  Hutnotent  coal  and  provisions 

each  to  transport  l.CiOO  ]>risoners  from  Santiago  de  ('uba  to  Cadiz. 

(Mr.  Moore.  \vt  Se<-.  of  State,  to  Sec.  of  War.  Auk*  1.  1«W,  2^^ 

MS.  Doni.  I^t.  478. ) 
Bee,  also,  Mr.  Moore,  Act  Sec.  of  State,  to  Mr.  Canada,  consul  at  Vera 

Cmi,  Aug.  1,  18(^,  163  MS.  Inst.  Consuls,  147. 

XII.  PRIVATEERS. 
1.  What  Abe,  and  What  ajue  Not. 

§  1215. 

"A  private  armed  vessel  or  privateer  is  a  vessel  owned  and  officere<l 

by  private  i>ersons,  but  acting  under  a  eoniinission 
from  the  State,  usually  called  letters  of  nian]ue.  It 
Answers  to  a  company  on  land  raised  and  coinnuindtHl  by  private 
penons,  but  acting  under  rides  from  the  supivnie  authority,  rather 
Uian  to  one  raised  and  acting  without  license,  which  would  res4Mnble 
^  privateer  without  commission.  ( It  is  iM|uii)iHHl  not  so  nnich  to  fi/^rht 
^  enemy ^s  war  ships*  to  which  it  would  lie  uniH|ual.  as  to  plunder  his 
^Qouneroe;  its  value  to  the  state  commissioning  it  is  thus  nuiinly 
^llcidental.)  The  commission,  on  lK)th  elements,  alone  ^ivi^  a  ri^iit 
^o  the  thing  captured,  and  insun\<  ^(mmI  tn^atment  from  the  enemy. 
A.  private  iressel  levying  war  without  suc'h  Ii<vi  S4».  ahhoutrh  not 
in  a  piratical  act,  would  fare  liai  lly  in  tlu'  .*nemy*s  hands.** 

Wooley'M  lot  Law.  I  127. 
H.  Doc.  651— vol  7 35 
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"  By  Swift,  a  privateer  is  defined  to  be  an  armed  vessel,  belon^ng 
to  one  or  more  private  individuals,  licensed  by  Government  to  take 
prizes  from  an  enemy. 

"  In  Wilhelm's  Military  Dictionary  (Phil.  1881),  the  name  'par- 
tisan '  is  stated  to  bo  given  to  '  small  corps  detached  from  the  mm 
body  of  an  army^  and  acting  independently  against  the  enemy.  In 
partisan  warfare  viuch  liberty  in  allowed  to  partisans.'*  But  if  so 
in  military,  why  not  in  naval  warfare?  The  objection  is  to  the 
plunder  of  private  property  on  the  high  seas,  against  which  the 
United  States  liave  always  remonstrated,  not  to  the  partictilar  agency 
employed. 

''  In  McCullooh's  Commercial  Dictionary,  Tjondon,  1882,  privateers 
are  defined  to  l)e  *  ships  of  war  fitted  out  by  private  individuals  to 
annoy  and  plunder  the  enemy.  Bvt  before  eommeneing  their  oper- 
ations^ it  is  indispensable  that  they  obtain  letters  of  marq^ie  and 
reprisal  from  the  government  xehose  subjects  they  are^  authorizing 
them  to  commit  hostilities^  and  that  they  conform  strictly  to  the 
rales  laid  dovm  for  the  regulation  of  their  conduct.  All  private 
individuals  attacking  othei*s  at  sea,  unless  empowered  by  letters  of 
marque,  are  to  be  considered  pirates."  " 

Wharton.  Com.  Am.  Law,  §  201,  note:  citing  Bntler- Johnstone,  Handbook 
(»r Maritime  KiRhtH  (Lomloii,  1876).  12. 

• 

"  Though  she  [a  merchant  vessel]  has  arms  to  defend  herself  in 
lime  of  war.  in  the  course  of  her  regular  commerce,  this  no  more 
makes  hor  a  privateer,  than  a  husbandman  following  his  plough,  in 
time  of  wiir,  with  a  knife  or  pistol  in  his  pocket,  is  thereby  made  a 
soldier.'' 

Mr.  Jt»,Torson,  Sor.  of  State,  to  Mr.  Morris,  Aug.  16.  1793,  1  Waifs  State 
Papers.  147:  Am.  State  Papers.  For.  Rel.  I.  167. 

The  term  '"  letter  of  marque,"  though  originally  indicating  the  com- 
Iili^sion  issued  to  a  j  rivateer,  came  in  the  course  of  time  to  be  applied 
r.lniost  ex('lusiv(»ly  t(»  a  trading  vessel  that  was  authorized  to  make 
reprisals,  whether  in  jx'aee  or  in  war.  The  term  "  privateer*'  was  re- 
served for  a  vessel  which,  although  j)rivately  fitted  out,  was  employed 
solely  as  a  cruiser.  Hamilton,  tlu^refore,  in  his  circular  of  August  4. 
170'^,  said  :  "  The  term  i)rivateer  is  understood  not  to  extend  to  vessel? 
armed  for  merchandise  and  war,  conunonlv  called  with  us  Mtern  of 
ntar(j\ie^  nor.  of  course,  to  v(»ssels  of  war  in  the  immediate  servitv  of 
the  governmiMit  of  either  of  th<»  powers  at  war." 

\in.  State  Papers.  For.  Kel.  I.  140. 

''Op.  the  1st  March,  ISO:^,  the  King  of  France  lent  the  .«?hip  InJif^. 
f(»r  the  term  of  threi'  veur>  to  the  Prince  of  Luxembourg.  The  Primv 
then  ceded  his  right  to  the  State  of  South  Carolina;  and  in  order  to 
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man  the  vessel,  a  legion  was  raised  in  France,  called  the  legion  of 
Lnxenitioiirg. 

**The  State  of  South  Carolina  agreed  to  pay  the  Prince  100,000 
francs  cash,  and,  in  case  the  vessel  should  be  lost,  400,000  francs  more; 
in  addition  to  which  the  Prince  was  to  receive  one  quarter  of  the 
value  of  the  prizt»s.  The  legions  were  engaged  upon  the  terms  at 
which  i^ersons  were  then  commonly  enlisted  to  serve  on  board  ships 
of  war. 

"  The  Prince,  at  the  period  of  these  engagements,  owed  the  King 
248«0(N)  francs  for  sums  a<lvan(*ed  to  him. 

**  Th«»  //«//*V/i,  under  the  name  of  South  Carolina^  made  many  prizes 
whilt*  in  the  employment  of  the  American  State,  but  was  finally  taken 
bv  thi*  enemy. 

•'  Two  orders  of  creditors  then  pres(»nt  themselves,  claiming  their 
shares  of  the  prize  nioncy :  to  wit,  the  princ^e  of  Luxembourg  and  the 
memliers  of  the  legion. 

"After  the  |K»ac<».  as  the  Prince  was  indebted  to  France,  the  royal 
tn*asury  protesti^l  against  the  sum  lK»ing  |)aid  to  him.  In  conse- 
quciirt*.  an  arnuigcnipnt  was  cifoctcd,  by  which  the  Pi'ince's  debt  was 
ultinuitely  diM»harg«Hl  by  South  Carolina  in  1807.  There  now  remain 
only  the  rhiimant^  of  -hares  in  the  prizes  in  the  name  of  the  legion. 

••Tl?e  lapse  of  time,  the  characlt^*  of  the  clainuints,  death  and  dis- 
per^iion.  have  ciuhmI  these  claims  to  pass  into  an  inKnite  numU^r  of 
hands.  Syndics  of  doubtful  cn^ation.  or  whose  |>owers  an*  obsolete, 
lawyers  in  the  saiiv*  pre<lirament.  the  smallness  of  the  individual 
cla»m>.  and  other  circumstances,  combine  to  lengthen  out  the  prcHHHMl- 
inp^.  and  increase  the  accuuiulation  of  pajHTs,  without  advantage  to 
any  one  except  the  agent,  who  has  established  himsi>if  for  life,  as  he 
expects,  at  (^luirleMon. 

"All  these  diflicuhies  can  not  but  increase,  on  acc<»iint  of  the  deaths 
of  the  primitive  claimants;  and  esjH'cially  to  the  United  States,  will 
their  lu^irs  lx»come  troubles<mie. 

-But  one  (equitable  uiodt^  of  adjusting  the  affair  presents  it<«»lf. 
Let  the  State  of  South  Carolina,  which  h:is  no  interest  in  the  di'-lri- 
biition.  >urren<ler  to  the  KhmicIi  (fOV«TiinH»Mi  a^  th«»  natural  prot«»ctor 
of  the  rights  of  its  subject-,  antl.  above  :ill.  ;i<  the  guardian  of  the 
French  seamen,  all  th<»  shan»>  <>f  th**  prize  money  now  dcpo-ited  in  its 
mn*:  the  French  (Tovernuient  b<'ing  charir<Ml  with  distributing  it  to 
Cbo<o  w!?o  iM;»ke  trood  tlvir  rlniin^." 

Fn*m-li   niliii«tor  nf  fnn'iirii   MfTnir-i  !«»   Mr.    Kivi»«».   iniiii^iKT  <»f  tho  t'nitp<l 
Stiitcs,  .Iiiii*.  I.-.  is:tl.  II.  K\.  !>«•.•.  1  »T.  L'J  ('.HI-   *J  -«••*<.  r.M,  \\YX 

-  Tlii>  is  obviously  a  que-tion  UMwtM'u  th«»  l«*irioiinain*-^  and  the 
State  c»f  South  C^art»lina,  to  which  the  iTOvernment  of  the  Union  is 
entirely  a  stranger.'' 
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Mr.  Riven,  niin.  to  Franco,  to  Count  Sebastlnni,  French  minister  of  foreign 
affairs,  June  11),  1831,  H.  Ex.  Doc.  147,  22  Cong.  2  sess.  201,  207. 

"In  1814,  during  the  war  between  the  United  States  and  Great 
Britain,  the  legislature  of  New  York  passed  an  act  to  constitute  every 
association  of  five  or  more  persons,  embarking  in  the  trade  of 
privateering,  a  body  politic  and  corporate,  with  corporate  poweirs, 
on  their  complying  with  certain  formalities." 

2  Halleck's  Int,  Law  (Halier's  ed.)  13. 

The  fact  that  (he  commander  of  a  private  armed  vessel  is  an  alien 
enemy  does  not  invalidate  a  captiu'e  made  by  it. 

The  Mary  and  Susan,  1  Wheat.  4G. 

Writing  to  Lord  Lyons,  Mr.  Seward  said :  "  There  are  no  private- 
armed  or  uncommissioned  vessels.  A  portion  of  our  public  marioe 
service  are  commissioned  through  the  War  Department  as  trans- 
ports ;  a  portion  through  the  Treasury,  as  revenue.  All  are  subjected 
to  the  regulations  of  the  Navy  as  to  foreign  and  maritime  war." 

Mr.  Seward,  Sec.  of  State,  to  Lord  Lyons,  British  min.,  Jan.  4,  196^  M& 
Notes  to  Great  Britain,  X.  453. 

'*  The  two  points  in  the  declaration  [of  Paris]  upon  which,  is 

already  i^emarked.  considerable  light  has  been  thix)WD 

nxi  lary    nava      (im-junr  the  Frauco-German  war  of  1870,  are  the  inter- 
forces.  ...  » 
pretation  that  is  to  be  given  to  the  term  '  la  course, 

which  occurs  in  the  first  resolution,  and  likewise  the  interpretation 
to  l)e  given  to  th(»  term  '  contraband  of  war,'  which  occurs  in  the 
second  and  third  resolutions.     The  phrase  '  la  course '  dates  from  > 
l)erioJ,  when  it  was  the  practice  of  staters,  whenever  there  was  occa- 
sion to  have  recourse  to  an  aruied  exi)edition  on  the  high  seas  again?^ 
another  state,  to  grant  letters  of  marque  to  the  commanders  of  privat-^ 
cruisers,  autliorising  them  to  make  reprisals  against  the  vessek  aU^ 
cargoes  of  the  subjects  of  the  other  state.     By  and  by  commissions  ^^^ 
war  come  to  be  issued  by  sovereign  princes  to  private  ships  fitted  o'*-^ 
eitlier  by  their  own  subjects,  or  by  the  subjects  of  other  powers,    ^ 
that  it  was  comj)etent  for  a  power  which  had  no  public  ships  of  war    ^ 
its  own  to  harass  the*  connnerce  of  its  enemy  by  issuing  letters     ^ 
marque  and  r(q)risals  not  nu^rely  to  vessels  of  itsowm  subjects,  but  tot:  ^■ 
vessels  of  the  subjects  of  other  powers,  and  when  commissions  of  w^^ 
cauie  lO  b(*  granted  to  both  classes  of  such  vessels  in  the  sixteenth  cer^ 
turv,  they  had  lawful  authority  to  exercise  l>elligerent  rights  agair*^^ 
neutrals  as  well  as  agaiust  (he  enemy.     It  can  well  be  imagined. as tl^^ 
crews  of  such  ships  were  brought  together  by  the  prospect  of  plund^^"^ 
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d  were  tinder  no  naval  discipline,  that,  when  a  single  corsair  or 
ivateer  hove  in  sight  on  the  high  seas,  it  cans<»d  a  greater  terror  to 
leutral  merchant  shi[)  than  a  fliK't  of  public  ships  of  war. 
'  In  the  presc*nt  ct»ntiiry,  liowever,  as  the  practict*  of  states  in  in- 
isting  their  defence  on  land  to  n'ginients  of  foreign  origin  s4»rving 
?ni  for  |)ay  has  generally  l>een  discarded,  k)  tlie  practice  of  granting 
iiniissions  of  war  to  tlie  subjects  of  foreign  states,  serving  for  plun- 
r,  has  fallen  into  disrepute,  to  say  nothing  of  the  license  of  maritime 
rfare  so  conducted  Imng  intolerable  to  the  civilisation  of  the  pres- 
b  age.  Tliat  a  main  object,  which  the  two  allied  powers  in  the  war 
1854  against  Russia  had  in  view,  was  to  put  an  end  to  the  practic*e 
belligerents  issuing  letters  of  marque  and  rt*prisals  to  the  subjects 
neutral  states,  is  confirmed  by  the  memoir  of  M.  Drouyn  de  Lhuys, 
"eadv  mentioned. 

*  *  What  influenced  especially  the  English  Government  was  the  fear 
America  inclining  against  us,  and  lending  to  our  enemies  the  co- 

eration  of  her  hardy  volunti»ers.  The  maritime  |M>puIation  of  the 
lited  States,  their  enterprising  marine,  might  furnish  to  Russia 
?  elements  of  a  fleet  of  privateers,  which,  attached  to  its  s^Tvice  by 
ters  of  marque  and  covering  the  s<»as  with  a  net  work  wouM  harass 
d  pursue  our  commerce  even  in  the  most  n»mote  waters.  To  pre- 
nt  such  a  danger  the  cabinef  of  I^cmdon  held  it  of  im|N>rtaiuv  to 
nciliate  the  favourable  disposition  of  the  Federal  (iovernment.  It 
d  conmved  the  i<lea  of  projiosing  to  it  at  the  same  time  as  to  the 
?ench  (iovernment  and  to  all  the  maritime  states,  the  con(*lusion  of 
i  arrangement,  having  for  its  objt^ct  the  suppressi<m  of  privattvring, 
id  pennitting  to  Ik*  tn»at<Ml  as  a  pirate  everyone,  who  in  time  of  war 
ould  \h*  found  funiishcHl  with  letters  of  man|ue.  This  project, 
iich  was  in  the  end  abandoned,  is  evidence  of  the  dis<piiet  f«»lt  by 
t^and.  We  thought,  as  they  did,  n»sjx»cting  privateiTing,  a  bar- 
■oiis  practiw  which  marked  t<H)  ofti»n,  under  an  ap|H»aramH»of  patri- 
'  devotion,  violence*  excited  by  the  alluivment  of  lucn*.  At  former 
^hs,  justified  by  the  fury  of  war.  it  was  able  in  the  midM  of 
H*rous  iniquities,  to  give  rist*  to  some  heroic  action,  to  tnuismit 

*  to  history  some  gloriou>  names.  Hut  wt*  con^idfred  it  to  Ih* 
•^ipatible  henceforth  with  the  usjigos  of  <*ivilizt'd  nation^,  whi^'h 
•1^)1  allow  private  |M»rH>ns  to  Ih»  nnn«M|  with  tlir  rights  of  war.  luul 
*1^  reserve  their  terrible  application  to  the  publir  jM»w«'r  of  tMab- 
^1  slates.' 

^lich  was  the  object  in  view  of  the  allie<l  |M)wers  in  the  war 
**lst  Rus-sia,  aeconling  to  the  highest  authority.  We  find  also  a 
^•nent  from  the  same  anthoritv.  nanielv.  the  Fn»n<*h  minister 
foreign  affairs,  in  his  n^port  to  the  Kin|H»ror  of  the  Fn^nrh.  of 
'^  Ifarch,  1854,  tliat  the  motive  of  the  allied  iH>wen>  wa:)  to  initi- 
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gate  the  disastrous  effects  of  Avar  upon  the  commerce  of  neutral 
nations  and  to  relieve  it  from  all  unnecessary  shackles,  and  accord- 
ingly the  Enii)er()r  of  the  Fren(;h  i)ublished  a  declaration  at  the 
conclusion  of  which  he  announced  that  he  had  no  intention  to  deliver 
'  let t res  de  nuirtiue  pour  autoriser  les  arnieuients  en  coiir-ii'.'  On  the 
other  hand  the  British  Goveriunent  issued  a  corresponding  declara- 
tion on  '2Sth  March,  1854,  announcing  that  is  was  not  the  intention 
of  the  Queen  of  the  United  Kingdom  to  issue  letters  of  marque  for 
the  commissioning  of  privateers. 

"  No  occasi(m  for  the  interpretation  of  the  first  article  of  the 
declaration  of  Paris  of  185()  arose  in  its  application  to  a  war,  in 
which  both  the  belligerent  i)arties  were  signatories  of  that  declara- 
tion, l)efore  the  Kranco-(Jerman  war  of  1870,  w^hen  the  Prussian 
Government  issued  a  decree  (24th  July,  1870),  relating  to  the  con- 
stitution of  a  volunteer  naval  force.  Under  that  decree  the  King 
of  Prussia  invited  all  (Tcrman  seamen  and  shipowners  to  place  them- 
selves and  their  forces  and  ships  suitable  thereto  at  the  service  of 
the  fatherland.  The  officers  and  crews  were  to  be  enrolled  by  the 
owners  of  the  ships  and  were  to  enter  into  the  Federal  navy  for  the 
continuance  of  the  war,  and  to  wear  its  uniform  and  badge  of  rank, 
to  acknowledge  its  competence  and  to  take  an  oath  to  the  articles  of 
war.  The  ships  were  to  sail  under  the  Federal  flag  and  to  be  armed 
and  fitted  out  for  the  service  allotted  to  them  by  the  Federal  royal 
navy.  The  ships  destroyed  in  the  service  of  their  country  were  to 
be  paid  for  to  their  owners  at  a  price  taxed  by  a  naval  commission, 
and  a  sum  was  to  be  ])aiil  by  the  state  as  a  deposit,  when  the  ships 
were  j)laced  at  the  service  of  the  state,  which,  at  the  end  of  the  war, 
w-lien  the  ships  were  restored  to  their  owners,  was  to  he  reckonetl  a^ 
hire.  The  French  (lovernment,  regarding  the  institution  by  Prussia 
of  a  volunteer  naval  force  as  the  revival  of  privateering  under  a 
disguised  form,  lost  no  time  in  calling  the  attention  of  the  Briti-h 
(lOvernuuMit  to  the  Koyal  Prussian  decree,  as  instituting  an  auxil- 
iary nuirine  contrary  to  Prussia's  engagements  under  the  declaration 
of  IS.'iC).  Karl  (iranvilh\  on  l)ehalf  of  the  British  (loverninent, 
referred  the  matter  to  the  law  ofticcTs  of  the  Crown,  and  in  accordance 
with  their  o])inion  returned  for  answer,  '  that  there  was  a  substantial 
dillerence  between  the  pro])osi'd  naval  vohnitoer  force  sanctioned 
by  the  Prussian  (lOvernment  and  the  system  of  privateering  which, 
under  the  designation  of  '"la  course/'  the  declaration  of  Paris  was 
intended  to  supj)ress.  inasnnu'h  as  the  vessels  referred  to  in  the  Hoyal 
TVussian  decree  would  be  for  all  intent  and  purposes  in  the  service 
of  the  Prussinn  (lOvcrnment,  and  the  crews  would  l)e  under  the  same 
discipline'  :is  the  (lu^ws  on  board  vessels  behmging  permanently  to 
t^-*  FediM'il  navy.'  lij)()n  thes(»  considernticms  the  British  fiovi^m- 
ment  could  not  <»l)ject  to  the  decree  of  the  (lernian  Government  as 
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infringing  the  declaration  of  Paris.  (Brit,  and  For.  St.  Pap.,  LXI. 
I>.  WhJ..  Perelrt,  Manuel  de  Droit  Maritime  International,  p.  195. 
Paris,  1884.) 

"There  is  not  an  unanimity  of  opinion  amongst  text  writers  on 
nternational  law  on  the  subject  of  this  Prussian  auxilian^  marine, 
IS  to  whether  its  institution  was  in  conflict  with  the  declaration  of 
I*aris  or  not.  M.  Charles  Calvo,  ancien  ministre,  considers  that  ves- 
<»ls  <H|ui[)i)e<1  in  accordance  with  the  Prussian  decree  may  1x3  re- 
ranled  as  privateers  of  an  aggravated  diameter,  seeing  that  the 
>wners  an*  not  re<iuin»d  to  give  security  for  their  good  conduct  (Le 
Droit  International.  Troisieme  edition.  Tome  Troisieme,  p.  tWl. 
I^aris,  IHHO) :  and  Mr.  W.  E.  Hall,  in  his  recent  work  on  International 
I-*aw,  |).  455  ( Inteniational  I^w.  Oxford,  at  Clarendon  Press.  1880.) 
observes  'that  unless  a  volunteer  navy  could  l)e  brought  into  closer 
ronnertion  with  the  state  tlian  seems  to  have  Ix'en  the  case*  in  the  Prus- 
'ian  pn>j(H;t,  it  would  l)e  difficult  to  show  that  its  establishment  did  not 
lonKtitutc  an  evasion  of  the  dechiration  of  Paris.'  Rut  neither  of 
hewi»  eminent  publicists  seem  to  have  given  sufficient  weight  to  the 
>rovisions  of  the  Prussian  decree,  under  which  the  offiwrs  and  cn»w 
irere  rt»quire<l  to  enter  into  the  Fcnleral  navy  for  the  c<mtinuance  of 
he  war,  were  to  wear  its  uniform  and  to  take  an  oath  to  the  article's 
»f  war.  Further,  the  vessels  were  to  l)e  fitted  out  bv  the  state,  and 
rere  to  sail  under  the  public  flag  of  the  state. 

**i)n  the  other  hand.  Professor  (ietfcken,  in  his  rectMit  edition  of 
lefl'ter's  l)n)it  International  de  rEuro|)e  (Paris,  188.'^),  p.  *i78,  and 
Dr.  Charles  1).  HcMM^k  in  his  masterly  tn»atise  on  enemy's  proiK»rty 
inder  an  enemy's  flag,  have  nHf)gniM»d  a  broad  distinction  lM»tw(H»n 
iicli  an  auxiliarv  fom».  which  under  the  Koval  decnn*  was  intended 
o  lie  employed  s^ilely  against  the  t»nemv,  and  priv  te<»r^,  which  may 
le  of  no  matter  what  nationality,  and  whos<>  main  object  it  has 
ilways  lx?en  to  pn»y  ui>on  neutral  conunerce,  keeping  up  the  worst 
raditions  of  private  warfare  untler  cover  of  letters  of  nuiniue.  It 
houhi  Ik»  ol)serve<l  that  the  Prussian  (iovenunent  never  pivc  prnr- 
i<"al  effect  to  the  Royal  decnn*  <»n  this  >ul>ject.  and  that  no  ve-scl  of 
he  'seewehr,'  as  institutcnl  in  l^<70,  ever  put  to  simi.     (Staats  Arrliiv.. 

^5, 4:Mr».)*' 

Twlnn,  BeUliserent  Rljrhts,  oto..  T/>n(lon.  1W4. 

8ee.  nlwi.  W.  If.  Ijiwrnuf*  in  127  N.  Am.  K«»viow  for  July.  1S7S.  :V2,  citing 
22  SoUritor'H  .TiMiriinl.  .Vjrt:  1»  lirw  <h»  limit  Int.  .Vi2. 

April  22,  1808,  the  iVpartmcnt  of  State,  in  a  telegraphic  instruc- 
UHi  to  the  difilomatic  n'i)rcsciitativcs  of  the  I'nittMl  Statt»s,  diM*lan*d 
iniong  other  things  that,  in  the  event  of  hostilities  with  Spain,  the 
*  policy  **  of  the  United  States  *•  will  Ih'  not  to  n»s4)rt  to  private^»riiig.*' 

lis  annuuiicemeiit  was  reallirnied  in  a  proclamation  isbued  by  the 
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President  on  the  2()th.  of  April.  The  Spanish  Government,  by  a  royal 
decree  of  April  23,  18t)8,  embodying  the  rules  which  it  proposed  to 
observe  during  the  war,  reserved  the  right  to  issue  letters  of  marque. 
Of  this  reservation  Spain  afterwards  took  no  advantage.  The  decree 
also  dechired  that  the  Government  would,  for  the  purposes  of  cruis- 
ing, organize  a  service  of  "  auxiliary  cruisers  of  the  navy,"  composed 
of  ''ships  of  the  Spanish  mercantile  navy''  and  "subject  to  the 
statutes  and  jurisdiction  of  the  navy." 

The  United  States  organized  an  auxiliary  force,  under  the  com- 
mand of  officers  of  the  Navy.  The  conditions  under  which  this  senr- 
ice  was  established  are  set  forth  in  the  case  of  The  Rita,  relating  to 
the  distribution  of  i)rize  money  among  the  officers  and  crew  of  the 
auxiliary  cruiser  Yahu  formerly  the  steamer  City  of  Paris  of  the 
International  Navigation  Company,  commonly  called  the  American 
Line. 

The  City  of  Paris  was  one  of  a  class  of  steamers  which  were,  under 
the  provisions  of  the  mail-subsidy  act  of  March  3,  1891,  subject  to  be 
taken  by  the  United  States  as  cruisers  or  transports  upon  the  pay- 
ment of  their  actual  vahie.  By  a  charter  party  and  supplementary 
agreement  entered  into  April  30,  1898,  l)etween  the  company  and  the 
Secretary  of  the  Na\y,  possession  of  the  ship  was  transferred  to  the 
Government,  by  which  she  was  heavily  armed  and  converted  into  an 
auxiliary  cruiser.  The  charter  party  provided  that  the  ship  shoidd 
be  ''  manned,  victualled,  and  supplied  at  the  expense  of  the  charterer.'' 
The  charterer  was  also  to  pay  all  other  expenses  and  at  the  termina- 
tion of  the  charter,  which  was  to  be  at  the  charterer's  will,  was  to 
return  the  ship  in  good  repair,  less  ordinary  \vear  and  tear.  The 
supplementary  agreement  provided  that  the  ship  was  "  to  l)e  manned 
by  her  regular  officers  and  crew,  and  in  addition  thereto  was  to 
take  on  board  two  naval  officers,  a  marine  officer,  and  a  guard  of 
thirty  marines,  and  was  to  be  victualled  and  supplied  with  two 
months'  provisions,  and  about  four  thousiind  tons  of  coal:  the  actual 
cost  to  the  owner  of  such  additi(mal  equipment  and  services  to  be 
reimbursed  bv  the  charterer  ui)on  bills  to  be  certified  bv  the  senior 
naval  oflicer  on  board/*  There  were  also  stipulations  protecting  the 
owner  against  all  exi)enHes  and  liability,  and  a  provision  that  during 
the  continuation  of  the  supplementary  agreement  the  steamship  was 
to  be  ''  under  the  (»ntire  control  of  the  senior  naval  officer  on  board.'' 
Under  these  agreements  the  (lovernment  of  the  United  States  placed 
on  board  llu*  ship  a  captain  and  a  lieutenant  of  the  Navy  and  « 
niarini*  guard  of  *2.^  enlisted  men.  There  were  also  on  board  269  other 
|)ersons,  not  connnissioned  by  or  regularly  enlisted  in  the  service  of 
the  United  States,  but  comprising  the  ship's  company,  both  officer? 
and  men.  who  were  doing  duty  on  board  and  were  borne  on  the  boob 
of  the  ship.     On  a  question  that  arose  as  to  the  distribution  of  prii* 
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money  it  was  held  that  the  Talr  was  neither  a  "  vessel  of  the  Navy  " 
nor  a  privateer,  but  came  within  the  statutory  class  of  vessels  "  not 
of  the  Navy,  but  controlled  by  either  executive  department,"  and 
was,  as  an  ^*  anne<l  vessel  in  the  service  of  tlic  United  St^U^s,'" 
'•entitled,"  in  the  words  of  the  statute,  "  to  an  award  of  prize  money 
in  the  same  manner  as  if  such  vessel  belonged  to  the  Navy." 

Ttie  RIU,  8D  Fed.  Rep.  763. 

By  the  uct  of  March  3,  18()9,  for  tt)e  reorgnn|zat|on  of  the  United  Stnten 
Nnvy  aud  Marine  C4>r\m,  ail  proviHionH  of  law  authorizing  the  diH- 
tribution  aoMmic  captont  of  prize  money  or  providing  for  the  pa^'uient 
of  iMmnty  are  rei»eaied.     (:U)  U.  8.  Stat.  KNM.  1<N)7.) 

Ree.  af»  to  the  **  volunteer  navy  "  oncanize<]  liy  Prussia  during  the  Franco- 
Genuan  war.  Hall.  Int.  I^aw  (4th  ed.),  rAl-tiTiO;  and  supra,  p.  538. 

2.    BONDINO  AND  RcSPONSIBniTT. 

§  1216. 

By  the  act  of  July  0, 1798,  privateers  were  required  to  give  security 
in  $14,()0(K  if  the  vessel  carried  more  than  one  hundred  and  fifty  men, 
and  in  half  that  sum  if  she  carries  less. 

1  Stat.  578. 

An  to  tlie  administration  of  this  provision,  see  Mr.  Pickering.  Sec.  of 
8tate.  to  Anierimn  ministerM,  1Xh>.  :t.  171)8.  M8.  Inst.  IT.  States  Min- 
isters, v.  1 ;  Mr.  Pickering.  Sec.  of  State,  to  Mr.  Simons,  collector 
at  Charleston.  8.  C.  March  3(».  17U9.  11  MS.  I>oni.  Ixrt.  275 

**  By  the  laws  of  most  of  the  nations  of  Europe,  the  owners  of  priva- 
teers are  re<|uired  to  jj^ve  l>oiid  and  security,  in  amount  fnmi  $8,()00 
to  $12,000,  to  comply  with  the  regulations  concerning  their  cruising, 
and  to  prevent  them  from  committing  illegal  act^*^ 

1  I>e  Bow*8  Rev.  517.  as  quoted  in  \Vharton*s  Int.  I^aw  Digest.  III.  470. 

The  owners  of  a  privateer  are  res|>onsil>le  for  the  con<luct  of  their 
aipents,  the  officers  and  crew,  to  all  the  world,  to  the  full  value  of  the 
pro|)erty  injured  or  destn»yed. 

I>el  To!  r.  Arnold  <17iMl).  :\  I>allas.  333. 

A  privateer^  commi.ssion  fraudulently  ol>taine<l  is,  as  to  vesting  the 
ifilere»4s  of  prize,  utterly  void.  Hut  a  (H>nunis.vion  in:iy  U*  lawfully 
oblaiiMMl,  although  the  i^irties  intended  to  ns4'  it  as  n  c'lver  for  illegal 
parpoieH.  If  a  commission  is  fairly  ohtained.  without  iin|H»sition  or 
frmod  upon  the  officers  of  government,  it  is  not  void  men^ly  iNvause 
the  parties  privately  intend  to  violate,  under  its  pn>te<*tion,  the  laws 
of  their  coiintrj'.  A  collusive  captun»  conveys  no  title  to  the  captors. 
becaiiHe  the  commission  is  then*l>v  niatle  void,  hut  Ui*2iusi«  the 
thereby  forfeit  all  title  to  the  prize  profK^rty. 
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The  Exporlmont.  8  Whent.  201. 

Ah  to  the  right  to  impui^n  the  capture,  where  the  capturliijc  vewel  i* 
equIpiMMl  In  vlolatiou  of  the  neutrality  laws,  see  The  Fann>%  9  Wheat. 

aw. 

When  there  is  an  invasion  of  neutral  rights  by  privateers  commis- 
sioned by  the  United  States,  their  commissions  will  be  withdrawn. 

Mr.  Monroe.  Sec.  of  State,  to  Mr.  Rademaker.  May  1,  1814,  MS.  Notes  to 
For.  I-.ejf»,  II.  8, 

In  March,  18i?8,  a  sum  of  money  was  paid  by  the  Russian  Govern- 
ment to  the  United  States  as  indemnity  to  the  Weymouth  (Mass.) 
Importing  Company  on  account  of  the  ship  Cammerce^  which  was 
captured  at  sea  in  1807  by  a  Russian  privateer,  in  the  Mediterranean, 
and  carried  into  Corfu  and  there  condemned  by  a  Russian  prize 
court. 

Mr.  Brent,  chief  clerk,  to  Messrs.  I^ud  et  al..  July  3,  1829.  23  MS.  Dom. 
I/et.  7 

3.   INSTBUCTIONS,    1812. 

§  1217. 

"1.  The  tenor  of  your  commission  under  the  act  of  Congress,  en- 
titled, "An  act  concerning  letters  of  marque,  prizes  and  prize  goods,' 
a  copy  of  which  is  hereto  annexed,  will  be  kept  constantly  in  your 
view.  The  high  seas,  referred  to  in  your  commission,  you  will  under- 
stand generally,  to  refer  to  a  low-water  mark;  but  with  the  exception 
of  the  space  within  one  league,  or  three  miles,  from  the  shore  of 
countries  at  peace  both  with  Great  Britain  and  the  United  States. 
You  may  nevertheless  execute  your  commission  within  that  distance 
of  the  shore  of  a  nation  at  war  with  Great  Britain,  and  even  on  the 
waters  within  the  jurisdiction  of  such  nation,  if  pennitted  so  to  da 

"  2.  You  are  to  pay  the  strictest  regard  to  the  rights  of  neutral 
powers,  and  the  usages  of  civilized  nations;  and  in  all  your  proceed- 
ings towards  neutral  vessels,  you  nre  to  give  them  as  little  molesta- 
tion or  interruption  as  will  consist  with  the  right  of  ascertaining 
their  neutral  character,  and  of  detaining  and  bringing  them  in  for 
regular  adjudication,  in  the  proper  easels.  You  are  particularly  to 
avoid  even  the  aj)pearance  of  using  force  or  seduction,  with  a  view 
to  dej^rive  such  vessesls  of  their  crews  or  of  their  passengers,  other 
than  persons  in  the  militarv  service  of  the  enemv. 

''  8.  Towards  enemy  vessels  and  their  crews,  you  are  to  proceed,  in 
exeivising  the  rights  of  war,  with  all  the  justice  and  humanity  which 
characterize  the  nation  of  which  you  are  members. 

"  4.  The  master  and  one  or  more  of  the  principal  persons  belonging 
to  the  captured  vessels,  are  to  be  sent,  as  soon  after  the  capture  as 
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may  l>e,  to  the  judge  or  judges  of  the  proper  court  in  the  United 
Stuu*>,  to  U»  exauiiued  ujHm  oath,  touching  the  inteii»st  or  prc»|HTty 
of  the  captured  vessel  and  her  lading;  and  at  the  same  time,  are  to  be 
delivennl  io  the  judge  or  judges  all  passi»s,  charter-parties,  bills  of 
latling,  invoices,  letters  and  other  documents,  and  writings  found  on 
iMwinl :  the  said  pajK'rs  to  Ik?  proveil  by  the  atiidavit  of  the  commander 
of  the  capturing  vesst»l,  or  some  other  |H»rs<in  present  at  the  capture, 
to  U»  pnxluced  as  they  wen»  receiveil,  without  fraud,  addition, 
>ulMiu4-tion  or  einliezzlement/' 

Cftirnil   ItiMtnirtioiiK  of  Pn»»hlcnt  MadiKon   to   Private  Arnieil    Vefweln,. 
JJ^IJ,  2  \Vbt»at..  App.  HiMil. 

By  section  8  of  the  prize  act  of  1812  the  President  was  authorized 
"*  to  c*stablish  and  order  suitable  instructions  for  the  U^tter  governing 
bihI  dinn^ting  the  conduct  "*  of  privattvrs  conmiissioned  thereunder. 
The  Pn»sident,  by  instructions  of  August  28,  1H12,  din^ctwl  privateers 
uot  to  interrupt  vessi»ls  "  lH.'longing  to  citizens  of  the  Unittnl  States, 
:*omiiig  from  British  jiorts  to  the  United  States  laden  with  British 
merchandise,  in  conse<|nenc<*  of  the  alleg<»d  r<»|)eal  of  the  British 
mlers  in  council/*  Held,  that  these  instructi(ms  came  within  the 
[•resiilent's  |M)wers  nnder  the  prize  act.  No  opinicm  was  expreswHl 
IS  to  whether  the  President  might  have  issued  such  instructions 
iiiid«*r  his  giMienil  powers  as  Uonmian<lcr  in  Chief  of  the  Army. 
Tho  Tlionias  (SlbNuw  (1S14).  s  Craiioh.  421. 

Held,  that  the  instnictions  of  the  Presi<lent  of  August  2H.  1812, 
'orbiilding  the  interruption  of  vess<»ls  coming  from  (inrnt  Britain  in 
•c»n>^>qu«»ncv  of  the  rep<»al  of  the  British  onler-^  in  council.  nm>t  havo 
jeen  known  to  the  <-omnuin<lers  of  men-of-war  or  privat<H»r^,  at  or 
lefort*  the  H»izure,  in  ordi^r  t<»  invalidat**  captun»s  made  contrary  to 
he  ktter  and  spirit  of  the  instruction-.  The  court,  JohnMin,  J., 
ia.se<I  this  decision  on  the  ground  that  the  instructions,  unlik<»  stat- 
it€»s,  which  have,  imnuMliatt^ly  on  their  enactunMit.  "  a  logal  ubiquity.'' 
iirere  appli<'able,  as  the  word  "  instrurtion  "  its4»lf  denotiMl.  only  to 
mlividuals.  The  same  «)|M»ration  as  that  of  a  >tatute  might  ind«MMl 
ie  given  by  law  to  the  Pre>i<l«»nt's  instru(tion>:  but.  in  nullity,  tln^ 
:Iau^e  which  vestwl  the  jHiwrr  in  the  President  held  out  the  idea  of 
the  neivssity  of  noti<i\  By  captun*  the  indivitlual  at^piired  an 
inchoate  statutory  right  which  rould  Im»  defeated  o\\\y  by  tin*  tiel  of 
the  supn»me  legislative  power  of  the  Union.  >uch  a>  the  -u>iM»n--ioii 
r>f  the  prize  act  by  a  treaty.  IxtwetMi  the  time  of  captun*  and  of  judi- 
ciml  decision.  But  there  was  nothing  in  the  objiM-ts  of  the  law 
authorizing  the  President  to  is>ue  hi-  in>tructions,  or  in  the  instrue- 
tioDS  ihenkselves,  to  support  the  idea  that  that  which  wab  lawfully 
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prize  of  war  at  the  time  of  capture  should  cease  to  be  so -upon  sub- 
sequent notice  of  the  instructions. 

The  Mary  and  Susan  (181(5).  1  Wheat  46,  57. 

4.  Asylum. 

§  1218. 

Under  the  construction  adopted  by  General  Washington's  adminis- 
tration of  the  nineteenth  article  of  the  French-American  treaty 
'^pfivateers^  o'lljS  of  the  enemies  of  France,  were  absolutely  excluded 
from  our  ports,  except  as  l^efore,  when  compelled  to  enter  through 
stress  of  weather,  pursuant  to  the  twenty-second  article  of  the  treaty; 
while  the  national  ships  of  war  of  any  other  nation^  were  entitled  to 
an  asylum  in  our  ports,  excepting  those  which  should  have  made 
prize  of  the  people  or  property  of  France  coming  in  with  their 

Mr.  Pickering.  Sw.  of  State,  to  Mr.  Pincknej',  Jan.  16,  1797,  1  Am.  State 
Papers.  For.  Kel.  5r>t>,  5(i5. 

It  is  not  uncommon  for  neutFal  nations,  while  granting  asylum 
in  their  ports  to  belligerent  men-of-war,  wholly  to  exclude  privateers. 

Cushing.  At.  Gen.,  1855,  7  Op.  122. 

The  neutrality  proclamation  issued  by  the  Netherlands  during  the 
civil  wnr  in  the  United  States  excluded  privateers,  with  or  without 
prizes,  from  Dutch  ])orts,  save  in  case  of  distress. 

Baron  van  Zuylon.  Dutch  niin.  of  for.  aff..  to  Mr.  Pike,  American  min.. 
Sept.  17,  18(;i,  Dip.  Cor.  1S61,  352;  same  to  same.  Oct  29,  1861. 
id.  'MM). 

The  noto  of  Baron  van  Zuylon  of  Sept.  17.  1861.  controverts  the  statement 
of  Mr.  Seward  tliat  tlic  Confederate  cniiser  Sumter  was  a  "pri- 
vateer." and  imints  out  that  she  was  a  ship-of-war  commissioned 
by  the  government  of  the  Confederate  States. 

5.  Legality  and  Poucy. 
§  1219. 

"  The  ri^ht  to  employ  this  kind  of  extraordinary  naval  force  is 
iinqnostionod,  nor  is  it  at  all  again.st  the  usage  of  nations  in  times  pa>'t 
to  grant  commissions  even  to  privateers  owned  by  aliens.  The  advan- 
tages of  employing  privateers  are  (1)  that  .^amen  thrown  out  of 
work  by  war  can  thus  gain  a  livelihood  and  l>e  of  use  to  their  country. 
(2)  A  nation  which  maintains  no  great  navy  is  thus  enabled  to  call 
into  activity  a  temporary  force,  on  brief  notice,  and  at  small  cost 
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Thus  an  inferior  state,  with  a  large  commercial  marine,  can  approach 
on  the  sea  nearer  to  an  e<]iiality  with  a  lar^T  rival,  having  a  |)owerfiil 
fleet  at  its  disposal.  And  as  aggressions  are  likely  to  come  from  largi» 
|K>wers,  privateering  may  be  a  means,  and  jwrhaps  the  only  effectual 
means,  of  obtaining  justice  to  which  a  small  connnercial  state  can 
resort. 

^  Un  the  other  hand,  the  system  of  privateering  is  attended  with 
very  great  evils.  (1)  The  motive  is  plunder.  It  is  nearly  impossible 
that  the  feeling  of  honor  and  regard  for  professional  reputation 
should  act  upon  the  privateersman^s  mind.  And  when  his  occupation 
on  the  s<»a  is  ended,  he  returns  with  something  of  the  spirit  of  a  rob- 
ber to  infest  society.  Add  to  this  that  it  is  by  no  means  certain  that 
the  motive  of  plunder  or  booty  can  be  long  endured  in  the  inter- 
national law  of  Christian  nations.  (2)  The  control  over  such  crews 
18  slight,  while  they  need  great  control.  They  are  made  up  of  bold, 
lawless  men,  and  are  where  no  sujx^rior  authority  can  watch  or  direct 
them.  The  resi)onsibility  at  the  l)est  can  only  be  remote.  The  officc*rs 
will  not  lie  apt  to  be  men  of  the  same  training  with  the  commanders 
of  public  ships,  and  can  not  govern  their  crews  as  easily  as  the  masters 
of  commercial  vessels  can  govern  theirs.  (8)  The  evils  an»  height- 
ened when  privateers  are  employecl  in  the  exwution  of  lielligerent 
rights  against  neutrals,  where  a  high  degn»e  of  character  and  for- 
l)earance  in  the  (commanding  officer  is  of  espec*ial  importance. 

**  Hence  many  have  felt  it  to  Ix?  desirable  that  privateering  should 
be  place<l  under  the  ban  of  international  law,  and  the  feeling  is  on  the 
incn*as4N  in  our  age  of  humanity,  that  the  system  ought  to  come  to 

Wwlwey,  Int.  IJiw,  ||  127,  12H. 

Ak  to  prlvat(H»rH  in  tin*  .\nioririin  Hevolntion.  s<*o  2  John  AdaiuH'fi  Workfi. 

WM:  3  Id.  37.  LNrr;   7  Wl.  21.  2:;.  ITiS*.  I7r,.  1«!>.  273.  2JW».  312,  3ri«5:    lO  Id. 

27.  31. 
An  to  iMiIh-^'  ami  lawfiilnetw.  8<h»  U  John  AdiiniM'K  Workn.  «)07;  13  IIunt*M 

Men-liantM*  MnKnxine.  4riHK  4rit\:  H  F^llnbnrKli  Hfvlow.  13:  2  N.  Am. 

H«»vlew  <N.  S.)  ur*. 
For  Mr.  SaninerV  vlewn  n^nlnst  iirlvattf»rlnK.  mh*  7  SunintTV   Workn, 

27H. 

In  acknowledging  the  receipt  of  a  note  of  the  KnMirh  minister  of 
Oct.  9, 171h2,  "  proposing  a  stipulation  for  the  alN)lition  of  xhv  prarticv 
of  privateering  in  times  of  war,"  Jefferson  said :  "  The  UMievoleiuv 
of  this  proposition  is  worthy  of  thr  nation  from  which  it  (*onu^,  and 
oar  sentiments  on  it  have  Ix^en  (leclan»<l  in  the  treaty  to  which  you 
are  pleased  to  refer,  as  well  as  in  some  others  which  have  Imhmi  pro- 
pofled.^  Writing,  however,  to  Monr<M\lM»fore  tlu»  signing  of  the  tn»aty 
of  Ghent  was  known,  he  said :  ''  Privateers  will  tind  their  own  men 
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and  money.    T^et  liothing  tx5  spared  to  encoura/afft  them.     They  are 
the  (hi^<^er  which  strikes  at  the  heart  of  the  enemy,  their  commerced 

Mr.  Jefferson.  Sec.  of  State,  to  M.  Ternant.  French  mln..  Oct.  U'k  1i1»1 
4  MS.  Am.  Ijct.  417;  Mr.  Jefferscni  to  Mr.  Monroi%  Jan.  I,  ISlo.  G 
Jeffcrson'H  Works,  4(M>. 

For  Mr.  Jefferson's  message  of  Jan.  :U,  1805,  see  2  Am.  State  Tapen*,  For. 
Rel.  (KXi. 

Gallatin,  in  a  si>eeoh  Feb.  10.  1797,  advocated  privateering  as  "our  only 
mode  of  warfare  against  Euroi)ean  nations  at  sea.**  (Annals  of 
(Ningress,  4  Cong.  2  ses.s.  212&-2130;  Adams's  Gallatin,  170.) 

Mr.  Jeffer.-on,  in  a  paper  dated  July  4,  1812,  vindicating  privateer- 
ing, says:  '' AVhat  is  war?  It  is  simply  a  contest  between  nations, 
of  trying  which  can  do  the  other  the  mo.st  harm.  WHio  Carrie's  on  the 
war?  Armies  are  formed  and  navies  manned  by  individuals.  Hov 
is  a  l)attle  gained?  By  the  death  of  individuals.  What  produce? 
peace?  The  distress  of  individuals.  Wliat  difference  to  the  sufferer 
is  it  that  his  pro[)erty  is  taken  by  a  national  or  private-armed  vessel? 
Did  our  merchants,  who  have  lost  nine  hundred  and  seventeen  vessels 
by  British  cai)tures,  feel  any  gratification  that  the  most  of  them  were 
taken  by  Ilis  Majesty's  men-of-war?  Were  the  spoils  less  rigidly 
exacted  by  a  s4»venty-four-gun  ship  than  by  a  privateer  of  four  guns: 
and  were  not  all  equally  condemned?  War,  whether  on  land  or  i?ea, 
is  constituted  of  acts  of  violence  on  the  persons  and  proj^rty  of  indi- 
viduals; and  rxc(*ss  of  violence  is  the  grand  cause  that  brings  al)out 
a  i)eace.  One  mnn  fights  for  wages  paid  him  by  the  government,  or 
a  i)ntrioti(r  zeal  for  the  defense  of  his  countrv:  another,  dulv  author- 
ized,  and  giving  the  proper  i)ledges  for  his  good  conduct,  undertake^ 
to  pay  himself  at  the  expense  of  the  fo(^,  and  serves  his  country  n- 
effectually  as  the  former,  and  government  drawing  all  its  suppli^- 
from  (he  pe()])le,  is,  in  reality,  as  much  affected  by  the  losses  of  tJK' 
one  as  the  other,  the  eflicacy  of  its  mea.snres  depending  upon  th;^ 
energies  and  resourc^es  of  the  whole.  In  the  United  States,  every 
possible  encoui'agenient  should  be  given  to  privateering  in  time  of 
war  with  a  commercial  nation.  We  have  tens  of  thousands  of  seamen 
Ihat  without  it  would  be  destitute  of  the  means  of  support,  and  useless 
to  Iheir  coniitrv.  Our  national  ships  are  too  few  in  numl)er  to  pve 
iMnj)lovment  to  a  twentieth  part  of  them,  or  retaliate  the  acts  of 
the  enemy.  But  by  licensing  private  armed  vessels,  the  whole  naval 
force  of  the  nation  is  truly  brought  to  Ix^ar  on  the  foe,  and  while  the 
contest  lasts,  thnt  it  may  have  the  speedier  termination,  let  everv 
individual  ('()ntribute  his  mite,  in  the  lx»st  way  he  cjin,  to  distress  and 
harass  the  enemy  and  compel  him  to  ixjace." 

Co^'p'slijiUs  riist.  Am.  Privateers,  introduction,  xllil. 
'*  We  li.Mvc  IuMMi  \vni*st('{l  in  most  of  our  naval  oncramters,  nnd  bafllfd  in 
liiost  nf  our  iMiti'i'iu-ist's  l»y  iiiiul.     With  a  naval  force  on  their  cwirt 
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oxowHllnpr  that  of  tlio  enoniy  in  tho  proportion  of  ten  to  one.  we  have* 
Umi  two  out  of  tlire<»  of  nil  the  nea  flghtH  in  whi<*h  we  hjiv«»  U»eii 
enfca9ce<l.  and  at  least  three  tlniett  as  many  men  aM  our  opiNMUMits; 
while  their  prlvateern  swarm  unrhe<*ked  round  all  our  sottleun-nts, 
and  even  on  the  (-oasts  of  Eurois*.  and  have  alreiuly  made  prize  of 
more  than  seventetMi  hundred  of  our  merchant  vesaels.*'  (24  Kdin 
Imrgh  Kevlew.  24»,  Nov.  1814.) 

*'  Ho  [Captain  Perry]  will  ol)serTe  that  by  the  practice  of  Euro|H'i.ii 
nations  p*nerally,  and  by  the  approved  principles  of  (he  most  eini- 
niMit  writers,  it  is  held  that  no  privateer  can  legally  hold  connnissioiis 
fnini  two  states,  or  sail  under  two  dilTerent  flags  at  the  same  time. 
That  it  has  bi»en  found  essi»ntially  neci»ssarj'  from  the  expi»rience  of 
all  maritime  nations  to  place  all  privateers  navigating  by  their 
authority  under  rigorous  instructions,  to  pn'vent  them  from  degen- 
ei*ating  into  pirates.  That  it  is  generally  required  that  the  masters 
an4l  at  least  two-thirds  of  the  crews  U'lcmging  to  them  should  Ik*  sub- 
jects or  citizens  of  the  country  issuing  the  (!(»mmission.  That  Inrnds  of 
a  large  amount  and  unquestionable  security  are  requin^d  from  those* 
to  whom  (he  commis.sions  are  delivered,  as  jdedgi^s  of  the  giKxI  con- 
duct o{  the  masters  and  crews,  and  to  guard  the  pn)perty  of  neutral 
Hiid  pacific  navigators  from  their  depredati<ms.  That  ruh^s  and  regu- 
lations for  the  government  of  privatt*<*rs,  and  trii)unals  for  the  trials 
of  captures  made  by  them  conformably  to  the  laws  of  nations,  an* 
hcdd  to  Im*  indispensable,  and  art*  the  oidy  safeguanl  by  whi(*h  foreign 
fiHtions  can  trace  the  line  of  discrimination  Ik*(w(hm)  fnH*lMN)ters  and 
Ihwful  Itelligerents.  That  from  the  omission  of  th(*se  priM'nutions,  or 
the  neglcH't  of  these  principles,  many  of  the  priv:it4M*r>  commissiontMl 
by  the  South  American  governments  have  JM^rome  (*ommon  nuisaiuvs 
to  the  |)eaceful  comment*  of  all  nations.  Tha(  we  have  S4»en  pnK*lama- 
tions  fnmi  PuevrnMlon,  at  Huenos  Avres,  ami  from  (leneral  Aris- 
i>ien<Ii,  at  Margarita,  theins<»]vc*s  declaring  s«mie  of  such  vess*»ls 
pirates.  That  of  others  (he  crew>  have  revolted  and  munlered  or 
turn«*<l  on  shore  their  captains:  }itta<*ked,  plunden*d  and  ravatred 
defenseless  islands;  robUnl  indiscriminately  every  vc»sm»I  that  i*«me 
within  their  jwwer;  s<Hlu«vd  (he  crews  of  some  ((»  join  them  in  (heir 
depreciations;  sul)orne<l  otheiN  to  nuike  fals4»  d<H*lani(ioii>  nf  pn»|M'rty. 
to  alter  and  disguise  the  marks  u{M)n  bale>  or  cas<*^  of  mer(*h:indiM>: 
tran«shippe<l  whole  cargoes,  and  straiuK^d  captun»d  v«»>s«»|>,  to  e^'ajH* 
the  <lete<'tion  of  their  guilt,  or  evade  the  nMh*eming  pnH*«*ss  <»f  tlu*  law. 
That  the  ministers  of  the  nations  in  amity  with  (he  Inited  States  have 
made  frecpuMit  and  urgi*n(  n'pn*senta(ions  and  nM*lamations  (o  (hem: 
that  the  men*hants  of  almo>(  all  (he  M*a  |>or(s  of  the  Tnion  have 
iniplonHi  the  pn>tec(ion  of  the  (lovernmeiK  to  their  pro|N*rty  (hus 
exposed  upon  the  ocean,  and  (lui(  i(  was  im|x>ssible  (o  Itxtk  uinm  (his 
tstate  of  ihiugs  without  making  an  etfoH  for  etTeotual  iuteriMisition.*' 
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Mr.  Adnmn,  Sec.  of  State,  to  Mr.  Tbonipsun.  Sec.  of  Navy,  May  20.  1819, 
17  MS.  Dom.  Let.  304. 

See  <»  J.  Q.  Adains'8  Memoirs,  IGR  See,  also,  as  to  the  exemption  of  pri- 
vate proi)erty  at  sea  from  wipture,  supra,  (  1108w   . 

July  14,  1824,  Mr.  Adams,  as  Secretary  of  State,  instructed  Mr.  Anderson, 
at  Bogota,  to  remonstrate  against  the  provisional  privateering  ordi- 
nance of  Coloml)ia.     (MS.  Inst.  U.  States  Ministers,  X.  189.) 

"  In  answer  [to  I^rd  Clarendon]  I  admitted  that  the  practice  of 
privateering  was  subject  to  great  abuses;  but  it  did  not  seem  to  me 
possible,   under   existing   circumstances,   for  the   United   States  to 
agree  to  its  suppression,  unless  the  naval  powerfj  would  go  one  step 
further,  and  consent  that  war  against  private  projierty  should  be 
abolished  altogether  upon  the  ocean,  as  it  had  already  been  upon  the 
land.     There  was  nothing  ideally  diiferent  in  principle  or  morality  be- 
tween the  act  of  a  regular  cruiser  and  that  of  a  privateer  in  robbing 
a  merchant  vessel  upon  the  ocean,  and  confiscating  the  proi^erty  of 
private  individuals  on  board  for  the  benefit  of  the  captor.     But  how 
would  the  suppression  of  privateering,  without  going  further,  op- 
erate upon  the  United  States?     Suppose,  for  example,  we  should 
again  unfortunately  l)e  engaged  in  a  war  with  Great  Britain,  which 
I  earnestly  hoped  might  never  be  the  case;  to  what  a  situation  mui^ 
we  be  reduced  if  we  should  consent  to  abolish  privateering.    The 
navy  of  (ireat  Britain  was  vastly  superior  to  that  of  the  United  SUtes 
in  the  numlx»r  of  vessels-of-war.     .     .     .    The  onlv  means  which 
wo  would  possess  to  counterbalance  in  some  degree  their  far  greater 
numerical  strength,  would  Ix*-  to  convert  our  merchant  vessels,  cast  oni 
of  employment  by  the  war,  into  privateers,  and  endeavor,  by  their 
assistance,  to  inflict  as  much  injury  on  British  as  they  would  be  able 
to  inflict  on  American  commerce."' 

Mr.  Ruchanan,  minister  at  London,  to  Mr.  Marcy,  Mar.  24,  18r>4.  II.  ^ 
Doc.  lo:i,  :i3  CoufT.  1  soRS.  10-11. 

In  April,  1854,  the  British  and  French  ministers  at  Washing!^ 
stated  that  their  Governments  had  determined  in  the  war  with  R"^ 
sia  not  to  authorizt*  privateering  by  letters  of  marque,  and  asked  thit 
no  Russian  privateers  be  fitted  out,  or  victualled,  or  admitted  ^^^^ 
their  prizes  into  United  States  ports,  and  that  American  citi^^ 
l)e  restrained  from  aiding  in  the  equipment  of  such  vessels.  The^*^ 
rotary  of  State  rei)lied  ''  that  the  laws  of  the  United  States  imjH**" 
s<»vere  restrictions,  not  only  upon  its  own  citizens,  but  uiwn  all  p^r^ 
who  might  l)e  residents  in  this  country,  against  equipping  privatefP^ 
iN'cciving  commissions,  or  enlisting  men  therein,  for  tiie  purpo*^^ 
l:)kiiig  a  |)art  in  any  foreign  war;  that  it  was  not  appreheiidcdtl"^ 
there  wouhl  l)e  any  attenii)!  to  violate  these  laws:  but  should  the  JB^ 
expectations  of  the  President  be  disappointed,  he  would  not^^ 
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duty  to  use  tho  power  with  which  lie  was  invested  to  enforce 
ilieniY  to  them." 

Meniorondnni  act*oini>an3*inK  Mr.  Seward,  Sch*.  of  State,  to  Da^'ton,  luin. 
to  France.  No.  421.  Ih^X.  24,  1S««.  Dip.  Cor.  1H<«.  II.  728-721). 

lie  United  States  in  1854,  on  the  outbreak  of  the  Crimean  war, 
hchI  ne^i^otiations  with  maritime  nations  for  the  general  adoption 
he  rule  that  free  ships  nnike  fni'  ^o<kIs,  and  to  that  end  submitted 
rojiH-t  of  a  treaty.  The  Kin^  of  Prussia,  whih»  approving  the 
jivt,  propos^nl  an  *'artieh»  providing  for  the  renunciation  of  pri- 
H*ring.  Such  an  ailich\  for  most  obvious  reasons,  is  mudi  desircnl 
nations  having  naval  establishments  large  in  |)ro|)ortion  to  their 
»ign  coninierc<».  If  it  were  a<lopted  as  an  intermit ional  rule,  the 
inierr«»  of  a  nation  having  comparatively  a  small  naval  force 
lid  Ik*  verv  much  at  the  mercv  of  its  enemv  in  case  of  war  with  a 
er  of  (li^cided  naval  sufwriority.  The  ban»  statement  of  the  con- 
on  in  which  the  United  States  wouhi  Ih»  placcnl,  after  having 
vmlereil  the  right  to  resort  to  privatei»i*s,  in  the  event  of  war  with 
i»Iligen»nt  of  naval  supremacy  will  show  that  this  (lovernment 
Id  never  listen  to  such  a  proposition.  The  navy  of  the  first  mari- 
»•  jHiwer  in  Euroj>e  is  at  least  ten  times  as  large  as  that  of  the 
tod  States.  The  fon»ign  commerce  of  the  two  countries  is  nearly 
aK  and  alxMit  e<|ually  e.\pose<I  to  hostile  depnMlations.  In  war 
ivei»n  that  power  and  the  United  States,  without  resort  on  our 
1  to  our  mercantile  marine,  tin*  means  of  our  enemv  to  inflict 
iry  uiKMi  our  c<m!merce  wouhl  Ih»  tenfold  greater  than  ours  to 
iliate.  We  could  not  extricate  our  country  from  this  un<H]ual 
idition,  with  such  an  enemy,  unless  we  at  oncv  departiMl  from  our 
•^ent  |H»aceful  j>i)li<\v  an<l  In^came  a  great  naval  power.  Xor  would 
scountrv  Ik*  U'tter  situated  in  war  with  one  of  the  s<»condarv  naval 
vers.  Thtuigh  the  naval  disparity  would  Ih»  less,  the  greater  e.x- 
t  and  mon»  ex[K>sed  condition  of  our  widespread  conunerce  would 
cany  of  them  a  like  advantap*  over  us. 

Tlie  pro|H>sition  to  enter  into  enpip»ments  to  forego  a  resort  to 
viteers  in  ca.se  this  country  should  Ih»  forci'd  into  war  with  a  great 
'•1  |K>wer  is  not  entitle<l  to  more  favorable  con>i<leration  than 
'•Id  Ik»  a  proposition  to  agnM»  not  to  actvpt  the  s<»rvi(vs  of  volun- 
^  for  o|x»rations  on  land.  When  the  honor  or  the  rights  of  our 
'itry  n*quire  it  to  assmne  a  hostile  attitude,  it  confidently  ndies 
^n  the  patriotism  of  its  <uti/j'ns,  not  onliiiarily  ilevoted  to  the  mili- 
y  profession,  to  augment  tin*  Army  an<l  the  Navy  so  as  to  nuike  them 
V  idequate  to  the  emergi'iicy  which  calls  them  into  action.  The 
^pOKtl  to  siim»nder  the  right  to  employ  privateers  is  pn)fes<«»dly 
^ded  upon  the  principle  that   private  property  of  luiofTending 
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noiicombatants,  though  enemies,  should  he.  exempt  from  the  raT?{r»s 
of  war;  but  the  proposed  surrender  goes  but  little  way  in  carr}'i]i|i 
(lit  that  principle,  which  tH|ually  requires  that  such  private  propriv 
should  not  lx»  seized  or  molested  by  national  ships  of  war.  Shoni.' 
the  leading  powers  of  Europe  concur  in  proposing,  as  a  rule  of  inter- 
national law,  to  exempt  private  property  upon  the  ocean  from  seizure 
by  public  armed  cruisers,  as  well  as  by  privateers,  the  United  States 
will  readily  meet  them  upon  that  broad  gi'ound." 

l*ri»sidi»iit  riorco,  annual  inessa^e.  Dot?.  4,  1854,  Ric'burdtM>ii*8  Messaffps. 
v.  27C,. 

Se<>,  to  tlH»  sanio  offeot,  Mr.  Maroy,  Sec.  of  State,  to  Bnnm  <ierolt,  Trus- 
siaii  mill.,  Dch^.  1),  18r>4,  MS.  NoteH  to  PruHsiau  lieg.  VII.  28,  Inclosing 
a  copy  of  tlio  jneHsaso. 

"  This  Government  Is  not  i)repared  to  Usten  to  any  pro|H)8ition  for  a  total 
suppression  of  privateering.  It  would  not  enter  into  any  convention 
whereby  it  would  pn»olude  itself  from  resorting  to  the  niercbnut 
marine  of  the  country  in  case  it  should  become  n  belligerent  party." 
(Mr.  Maroy,  Sec. 'of  State,  to  Mr.  Buchanan,  niin.  to  England,  Apr. 
13,  1854,  II.  Ex.  Doc.  103,  liS  Cong.  1  sess.  12-13.) 

"  The  policy  of  the  law  which  allows  a  report  to  privateers  has 
l>een  questioned  for  reasons  which  do  not  command  the  assent  of 
this  (iovernment.  Without  entering  into  a  full  discussion  on  this 
point,  the  undersigned  will  confront  the  ordinary  and  chief  objection 
to  that  policy,  by  an  authority  which  will  l)c  regarded  with  profound 
respe(!t,  particularly  in  France.  In  a  commentary  on  the  Frenoh 
urdonnaiice  of  1()S1,  Valin  savs: 

'*'  However  lawful  and  time-honored  this  mode  of  warfaiv  mav  l»f, 

• 

it  is,  nevertheless,  disapproved  of  by  some  pretended  philoisopliers 
According  to  their  notions,  such  is  not  the  way  in  which  the  state 
and  the  sovereign  are  to  be  s(»rved,  whilst  the  profits  whidi  individ- 
uals may  derive  from  the  pursuit  are  illicit,  or  at  least  disgraceful. 
But  this  is  the  language  of  l)ad  citizens,  who,  under  the  stately  mask 
of  a  spurious  wisdom,  and  of  a  crafty,  sensitive  conscience,  seek  ti> 
mislead  the  judgment  l)v  a  concealment  of  the  s(»cret  motive  wliioli 
gives  ])irth  to  their  inditference  for  the  welfare  and  advantage  of  tin* 
state.  Such  are  as  worthy  of  blame  as  are  those  entitled  to  praise 
who  generously  expose  tluMr  property  and  their  lives  to  the  danger* 
of  privateering.' 

"  In  a  work  of  nuich  repute  published  in  France  almost  simul 
taneously  with  the  j)roceedings  of  the  congress  at  Pari.s,  it  is  declare*! 
that — '  the  issuing  of  letters  of  manpie,  therefore,  is  a  constantly  cus- 
tomary Ix'lligerent  act.  Privateers  an*  7)ona  fdc  war- vessels,  mannotl 
!)V  volunteers,  to  whom,  by  way  of  reward,  the  sovereign  resigns 
such  prizes  as  they  make,  in  the  same  manner  as  he  sonletinw^ 
assigns  to  the  land  forces  a  portion  of  the  war  contributions  levied 
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on  the  (*cmquerecl  onemy/ — (Pistoye  ot  Duverdy,  '  I)es  Prises  Mari- 
t  lines/) 

"  X<>  nation  wliirh  has  a  <lue  st»nse  of  self-respect  will  allow  any 
oiJMT.  lH»lli<ri»nMil  <»r  neiitraK  to  deterniine  the  character  of  the  forct» 
whirh  it  may  <ln»ni  |>ro|M'r  to  use  in  prostM-utini^  hostilities;  nor  will 
It  act  wis4'ly  if  it  voluntarily  surrenders  the  right  to  ixisort  to  any 
niean^,  s:inrti4>ned  bv  international  law,  which  under  anv  circuni- 
s*tances,  nniy  l)e  advantageously  used  for  defence  or  aggr4?ssion. 

*'The  rnite<l  States  consider  fH>werful  navies  and  large  standing 
armies,  as  {MTmanent  establishments,  to  Im>  detrimental  to  national 
|)ros|H»rity  and  dangi*rous  to  civil  liberty.  The  expense  of  k(H»ping 
tliem  up  i<<  burdensome  to-the  i>eople;  they  are,  in  the  opinion  of  thi^ 
<rovernnient,  in  some  degree  a  menace  to  ix»ac<>  among  nations.  A 
large  force,  ever  n»ady  to  be  devoted  to  the  purposes  of  war,  is  a 
temptation  to  rush  into  it.  The  policy  of  the  United  States  has  ever 
lieen«  and  never  more  than  now,  adverse*  to  such  establishments,  and 
they  can  never  Ix';  brought  to  acquiesce  in  any  change  in  international 
law  which  mav  render  it  necessarv  for  them  to  maintain  a  |M)werful 
navy  or  Iargi»  regular  army  in  time  of  peace.  If  forctnl  to  vindicate 
their  rights  by  arms,  they  are  content,  in  the  pn^sent  as|HH*t  of  int«T- 
national  relaticms,  to  rely,  in  military  oiMTations  on  lan<l,  ntainly 
njKHi  volunteer  troops,  and  for  the  protection  of  their  connnera*  in  no 
inc^>nsi<Ierable  degrec»  upm  their  mercantile  marine.  If  the  country 
were  deprivi*<l  of  tliesi»  ivs4)urces,  it  would  Ih'  oblig<>d  to  changi»  its 
{K>Iicy,  and  assume  a  military  attitude  lx»fon»  the  world.  In  ivsisting 
an  attempt  to  chilnge  the  existing  maritime  law  that  nniy  prtHluiv 
surh  a  result,  it  hwiks  lx»vond  its  own  interest  and  embraivs  in  its 
view  the  interest  of  all  such  luitions  as  wrv  not  likelv  to  U'  dominant 
naval  |>owers.  Their  situation  in  this  n'S|HH't  is  similar  to  that  of 
the  I'niteil  States,  and  to  them  the  protection  of  connnenv,  and  the 
maintenance  of  international  ivlations  of  {x'aiv,  a|)]H'al  as  strongly 
as  to  this  country,  to  withstand  the  propos4Ml  <*hange  in  the  settled  law 
of  nations.  ...  It  is,  in  the  opinion  of  this  (iovernment,  to 
lie  seriously  apprehende<l  that  if  the  us*»  of  privatinTs  !k»  al>antlt>netl. 
tlie  dominion  over  the  S4»as  will  !k»  surn»ndenMl  to  thos4»  |M>W(»r>  whirli 
adfipt  the  |M>licy  and  have  the  means  of  kn^ping  up  largi*  navie-:. 
Tlie  one  whi4*h  has  a  dtH*i<led  naval  sU|HTiority  wouhl  Ik»  potentially 
fhe  niistn'ss  of  the  (N*ean,  and  by  the  alMilition  of  private4>ring  that 
domination  would  U*  more  firmly  s4H*ured.  Such  a  |M>wer  engagi^l 
in  war  with  a  nation  inferior  in  naval  stn^ngth  would  have  nothing 
Ut  do  for  the  setMirity  and  protection  of  its  <*oiumerc<*  but  to  hnik 
after  the  >\u\is  of  the  n'pilar  navy  of  its  enemy.  Thesi*  miglu  N* 
held  in  ch<'<*k  by  one-half,  or  less,  of  its  naval  f(»rtv,  and  the  other 
niifrht  ^wivp  the  iiunmenv  of  its  enemy  fn»ni  the  iM-i^an.  Xor  wouhl 
the  iujuriuus  effect  of  a  va^t  naval  su|)eriority  to  weaker  states  be 
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much  diminished  if  that  superiority  was  shared  among  three  or  four 
great  [)ovvers.  It  is  unquestionably  the  interest  of  such  weaker  statcss 
to  discountenance  and  resist  a  measure  which  fosters  the  growth  o( 

re<i:uhir  naval  establishments." 

Mr.  Many.  Se<-.  of  Stale,  to  Count  Sartiges,  French  uiiii.,  Jul.v  28.  IKVi. 
55  Hr.  &  Fur.  Stale  I'aixn-s,  581),  591,  replying  to  tlie  invitation  to 
adliere  to  the  iHH'laratlon  of  Paris. 

In  the  same  note  Mr.  Marcy  sfiys :  **  The  right  to  reBort  to  privateer*  is 
as  clear  as  Ihe  right  to  use  puhlic  armed  shii)s,  and  as  incontcKtable 
as  any  other  right  api>ertaining  to  belligerents.**     Id.  50U. 

**  The  right  of  a  commercial  state,  when  unhappily  involved  in  war.  to 
employ  its  merea utile  marine  for  defense  and  aggression,  has  hereto- 
fore proviMl  to  l>e  an  essential  aid  in  checking  the  domination  of  a  tiel- 
ligerent  possessed  of  a  ijowerful  navy.  By  the  surrender  of  tliai 
unconlested  right  one  legitimate  mode  of  defense  is  parted  with  for  a 
lilce  surren<ler  only  in  form  by  a  strong  naval  power,  but  in  effect  tbe 
mntual  surrender  i>laces  the  weaker  nation  more  completely  at  the 
mer<'y  of  the  stronger.**  (Mr.  Alarcy.  Sec.  of  State,  to  Mr.  Gadwlen. 
miu.  to  Mexico,  No.  m,  July  14.  1850.  MS.  Inst.  Mexico.  XVII.  73: 
and.  to  the  same  effecrt.  Mr.  Marcy,  Set*,  of  State,  to  Mr.  Seibels,  Xa 
10,  July  14,  185<>,  MS.  Inst.  Belgium.  I.  94.) 

"  Though  the  President  does  not  seriously  apprehend  that  tbe 
rights  of  the  United  States  in  regard  to  the  employment  of  privateers 
will  be  affected  directly  or  indirectly  by  the  new  state  of  things  which 
may  arise  out  of  the  proceedings  of  the  congreiw  at  Paris,  yet  it  wouW 
be  gratifying  to  him  to  be  assured  by  the  (lovernment  of  Sardirui 
that  no  new  complications  in  our  relations  with  it  are  hkelv  t" 
spring  from  those  proceedings.  He  trusts  that,  so  long  as  Sanlini^ 
is,  and  he  anxiously  desin^s  she  should  ever  Im*,  a  friendly  jxwer. 
her  ports  will  be,  as  they  iierctoforc  have  been,  a  refngi*  from  iIh* 
fhuigers  of  the  sea  and  from  attack  as  well  for  our  privatwrs  ^^ 
for  our  merchant  v<'ssels  and  national  ships  of  war  in  the  event  w 
hostilities  betwcvn  any  other  European  power  and  this  country' 

Mr.  Many.  S«m-.  of  State,  to  Mr.  Daniel,  min.  to  Sardinia,  No.  lS,Jolv* 
lS."i<;,  MS.  Inst.  Italy,  1.  1«. 

**  Yon  will  s(M'  by  th<»  (Miclosed  slip  just  cut  from  the  Ohhc  no'^^1'^' 
per  tiiat  Mr.  ColxhMi  anticipates  for  your  conditional  surreinlt'i' "■ 
|>rivateering,  an  almost  unanimous  decision  in  the  House  of  Cenini^^ 
in  its  favor.  This  is  a  sin<'ere,  and  I  Ixdieve  a  sound  opinion.^'*'*' 
ing  the  (picstion  as  <///  l'!n(/Hsh  <>//<'.  They  will  gain  everything:.  •■'|^' 
for  \\w  s<H'nritv  of  tlx'ir  commerce,  and,  second,  in  the  comvntraii^*' 
eflieaey  of  tiieir  prodigious  naval  armament.  War  will  not  emW 
their  merchant  ships  oi*  their  mamifactures,  and  thus,  n^liovod  fr*' 
all  care  about  the^e  vital  interests,  they  nniy  send  their  flei^ts to W 
and  thunder  where  they  please.     Opposite  i*esults  may  be  drawn  aOD* 
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an  American  viexr,  Ix)sing  the  right  of  privateering,  in  other  words, 
of  arvsailing  the  vital  interests  of  our  ii(lvei*sary,  our  means  of  aggres- 
sion are  nil.  Our  Navy  must  l)e  (hnrked :  and  we  must  l>e  content  with 
whatever  terms  the  adversary  in  this  national  duel  may  prescTilx*  for 
a  iM»a<v,  if  indei^l  a  |K»aee  would  ever  Ik»  desirable  or  attainable.  You 
M»e,  I  haye  my  misgiyings  on  your  great  measure  of  change  in  the 
rights  of  nations  at  war.  If  our  Xavy  approached  anywhere  near 
to  i\w  |M)wer  of  the  one  displayed  off  Portsmouth  last  spring.  I 
*>houId  In.'  quite  willing  to  let  it  take  its  chancv  in  defending  our  coast : 
hut  as  it  now  is,  and  as  I  am  afraid,  by  an  unwise  economy,  it  may 
lie  long  kept,  it  is  impossible  to  say  how  many  jxiints  of  landing 
along  our  ct)aiit,  a  war  would  rapidly  l)ecome  one  of  invasion.*' 

Mr.  IhiUnH  to  Mr.  .Mnrcy,  Sch*.  (»f  State.  IHk.*.  12.  ISTm;.  1  lA*tterM  from  f^)n- 

dun  (18(J0)«  117.  no. 
On  tlio  Hiil»Jc<'t  of  Maritime  \a\\\\  vah}  Mr.  Many.  S****.  of  State.  t(»  Mr. 

DalluK,  No.  48.  Jan.  :il.  18.">7,  MS.  Inst.  <;n»at  lirltaln.  XVII.  Tiii. 

*'  In  relation  to  the  communication  of  K.  H.  ForU^s,  4»s4|.,  a  copy  of 
which  was  stmt  by  you  to  this  iVpartment  on  the  UUh  ultimo,  impiir- 
iiig  whether  letters  of  manpie  cannot  Ih»  furnished  for  the  projH»ller 
I\'mhrokt\  which  is  al)OUt  to  Ik*  despatched  to  China,  I  have  the  honor 
to  >4ate  that  it  apiMUirs  to  me  there  aiv  objiH'tions  to,  and  no  authority 
for.  gninting  letters  of  manpie  in  the  pres*»nt  conteM.     I   am  not 
awan*  that  C'ongre.s.s,  which  has  the  exclusive  power  of  granting  let- 
ters of  manpie  and  n»prisail,  has  authori/AMi  such  letters  to  Im»  issiuMi 
agiiin>t  the  insurgents,  and  were  there  >u(*h  authorization  1  am  not 
I>n*|Mir(*d  to  advi.se  its  exerci.s4»,  lM'caus<*  it  would,  in  my  yiew,  Ih»  a 
rw*«igiiition  of  the  assumption   of  the   insurgents  that   they   an»  a 
«listinct  and  independent  nationality. 

"  I'ntler  the  act  of  August  5,  18(»1,  •  supplementary  to  an  act  entitleil 
«n  a(i  to  pn>tect  the  commeriv  of  the  United  States,  and  to  punish 
the  crime  of  piracy,'  the  Pn»si<lent  is  authorized  to  instruct  the  ctun- 
nianders  of  'armed  vessels  siiiling  un<ler  the  authority  of  any  letters 
**'  niarque  and  reprisal  granted  by  the  Congress  of  the  Cniteil  States, 
'*''  the  conmianders  of  any  other  >uitable  ye»<»ls,  to  >nbdue,  xMze,  take. 
••^cl,  if  on  the  high  seas,  to  S4»n<l  into  any  port  t»f  the  Cnited  States 
■^^y  yesscd  or  l>oat  built,  purchas<Ml,  litte<l  out.  or  held/  etc. 

**  This  allusi<m  to  letters  of  manpie  <hH»^  not  authorize  !-uch  letters 
^  be  issue<i,  nor  do  I  fin<l  any  other  art  containing  ^urh  autht»riza- 
^^^,  But  the  same  act,  in  the  *Jd  Miction.  a-<  alH>ye  (pioted.  gives  the 
•'^s^^Ient  power  to  authorize  the  "  commander*^  of  any  suitable  ve>st»ls 
^  ^'iihchie,  seize,'  etc.  I'nder  this  clause*,  letter^  j>«'rini<-<ive.  inuler 
P'^per  restrictions  and  gmirds  ag:iinst  abus4\  miirht  Ix*  grante<l  to  the 
Pj^pellor  Pvmhrokc.  so  as  to  nuvt  the  yii^ws  4»xpre**-ed  by  .Mr.  ForU^s. 
'^^  would  ^eem  to  be  lawfid  and  |K'rhap:>  not  liable  to  the  objections 
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of  ^ivnlinp:  letter.^  of  nirrquo  a*]^:;in'.  t  o'.ir  own  citizens  antl  thnt,  vru 

without  h\\\  or  jinthority  from  the  only  conHtituted  power  that  can 

gi'iint  it."' 

Mr.  Wcilos.  Se<-.  of  tlu»  .Nnvy.  to  Mr.  Sewanl,  Sen-,  of  State.  Ot-t.  1.  1861, 
MS.  Misc.  Lot. 

'*A  bill  to  juithorize  the  IVesidcnt,  during  the  continuance  of  the 
civil  war,  to  .'.rrant  letters  of  niar<]ne  and  ivprisaK  was  introducetl  at 
the  session  of  18()l-()2,  but  failed  in  conse<iuence  of  the  i>osition  taken 
in  opposition,  th^it  letters  of  nianjue  could  only  l>e  ^'antod  agrainst  an 
independent  state,  and  that  their  issue  nii^ht  l)e  ix»garded  as  a  retMijr- 
nit  ion  of  the  Confederate  States.  It  was  also  objected  that  the  bill  if 
passed  would  be  repirded  as  an  admis.sion  (jf  weakness  on  the  part  of 
the  Federal  Navy,  and  as  conflicting  with  the  position  that  privateer- 
ing, as  conducted  by  the  Confederate  States,  was  piracy." 

LnwrciKos'  Wheaton   (1803),  r>43,  citing  Cong.  Globe  (18<n-18<)2),  3325. 
3335. 

With  reference  to  the  act  of  Congress  of  March  3,  18G3,  entitled 
"An  act  concerning  letters  of  marque,  prizes,  and  prize  g(X)d.sr  Mr. 
Seward  wrote  to  Mr.  Adams:  ''Congress  has  conferred  ujxju  the 
President  ample  power  for  the  execution  of  the  latter  measure 
[issue  of  letters  of  marque  and  reprisal]  and  the  necessary  arrange- 
ments for  it  are  now  engaging  the  attention  of  the  proper  depart- 
ments,'' 

Mr.  Soward,  Sec.  of  State,  to  Mr.  Adams,  niin.  to  England,  March  9. 1S63. 
Dip.  Cor.  ISa'i,  1.  141. 

r 

Under  the  act  of  March  3,  1863,  the  Department  of  State  fonaii- 
lated  and  printed  '"  Instructions  for  the  Private  Armed  Ve.^'^ls  o! 
the  United  States,''  and  a  set  of  "  Kegidations,''  the  latter  bpii- 
dated  "  Dej^artinent  of  State,  Washington,  March  20,  18()3."  Tk*-' 
documents  were  embodied  in  a  printed  circular  of  seven  pages^^'ili. 
Secretary  of  the  Navy,  ilr.  AVelles,  continued  to  oppose  the  puIW. 
setting  forth  his  objections  in  a  letter  to  Mr.  Seward  of  March  SJ. 
18(;:5.  Mr.  AVelles  says  that  no  responsible  person  applied  for  It'tttT* 
of  maniue.  It  api)ears  that  in  April,  18(53,  a  citizen  of  Now  Yort 
applied  for  letters,  and  was  invited  by  Mr.  Seward  to  a  cuii^i'^*' 
\\\urh  rc-uhed  in  the  submission  I)y  the  former  of  certain  pn>P<*'^* 
tions.  Thes(>  were  communicated  by  Afr.  Seward  to  Mr.  Wellf^^' 
with  tlu^  statement  that,  *' in  view  of  a  slight  improvement  of  ^ 
disposition  of  the  British  (lovernment  in  regard  to  a.ssisting  the  fit- 
ting out  of  piratiottl  vessels,"  it  seemed  "  inexi>edieiit  to  proceed** 
this  moment  to  the  issue  of  letters  of  marque." 

MS.  Circulars.  I.  218-221 ;  Welles's  Lincoln  and  9ewai^  145-164;  ^' 
Seward  to  Mr.  Welles,  April  20,  1863.  60  MSv^  Dobq.  Let  VO. 
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•*  Ynii  Itnvi»  riprhtly  intorprotod  to  Mr.  Droiiyn  tlo  riluys  onr  vio\Y> 
«>rnt»niiiijr  tho  is<iic»  of  K»tu»i"s  (»f  iiian|uc.  TIu»  imrostraine<l  issue  of 
piratioil  vivsels  from  KnroiH»  to  destroy  our  conunercr,  break  our 
l)I(N*ka(l4*  of  insurrectionnry  ports,  and  invade  our  loyal  eoast,  would 
praetieally  Im»  an  Kuro|K»an  war  against  the  United  States,  none  tlie 
less  n»al  or  dangerous  for  wanting  the  sanction  of  a  formal  declara- 
tion. Congress  has  eonmiitted  to  the  Presi<lent,  as  a  weaj)on  of 
national  defens<\  the  authority  to  issue  letters  of  manpie.  We  know 
that  it  is  a  weapon  that  cannot  Im>  handled  without  i^rreat  <lan<rer  of 
»iinoynn<'e  to  the  n«'utral  ami  friendly  conniiercial  |K)wers.  Hut 
ewn  that  hazard  mu.l  Ix'  incurred  rather  th:in  (piietly  submit  to  the 
uppn*hcnde4i  greater  evil.  There  an»  now,  jis  you  nnist  have  ol>sc»rved, 
indications  that  that  a j^prehended  greater  evil  may  Inmi verted  through 
the  exercise  of  a  restraining:  i>ower  over  tin*  c»nemies  of  tlM»  Tnited 
State's  in  (in»at  Britain.  HoiM'ful  of  such  a  result,  we  forhear  from 
the  issue  of  letters  of  marque,  and  arc  content  to  have  the  wea|Km 

readv  for  use  if  it  shall  liecome  al)solutelv  necessarv." 

•  *  ■ 

Mr.   S4*wani.   S<h*.  of  State,  to  Mr.   Diiyton,   niin.   to   France.   April  24, 
lHi*i:{.  Dip.  for.  IHtKi.  I.  tMK>. 

^TTiouphtful  and  hopeful  minds  generally  favor  the  propo«5ition 
to  exempt  private  i)ersons  and  i>roix»rty  on  the  lii^h  st»as  from  the 
inflictions  of  war.    So  far  as  I  have  learned,  this  opinion  ha>,  how- 
ever, l)een  hy  no  means  universally  accepti^l.    There  is  a  lar^»  class  of 
pers<ms  who  habitually  n»gard  forcMpm  war  as  always  a  probable  con- 
tingency, besides  many  who  are  continually  exjwcting  a  conflict  with 
£onie  particular  state  or  states.     These  {wrsons  ivgard  privateering 
not  onh*  as  the  strongest  arm  of  naval  defense,  but  as  one  which  the 
United  States  could  use  with  greater  advantage  than  any  foreign 
enemy.    These  persons  are  so  jealous  on  the  subject  of  privateering 
that  they  are  always  unwilling  to  cimsent  to  waive  the  right  in  any 
one  treaty  for  fear  that  the  treaty  may  l)ecomc  a  prci'CMlcnt  for  the 
entire  abandonment  of  that  form  of  public  war.    Certainly  this  latter 
cUss  verv  strongly  prevailed  throughout  the  entiiv  |H»ri(Hl  of  (uir 
civil  war.    I  have  not  recvntly  nuide  any  careful  inquiry  to  asc^ertain 
how  far  that  popular  sentiment  has  Ikh^u  mmlitied  by  the  n»turn  of 
peace," 

Mr.   Sewont  Sec.  of  Stat«».  to  .Mr.   Huiu-mft.   h>h.   r,».    isils.   Dip.  Corr. 
IWW.  II.  4«;,  47. 

In  view  of  the  fact  that  Spain  had  not  adhered  to  the  first  article 
?'  the  declaration  of  Paris  of  is.^r,,  the  Tnitcfl  Statc>,  April  i:».  lsJ»S, 
^  view  of  the  .straine<l  situation  lK»twt»«»n  the  two  <*ountri(v^  inMructe«l 
*^  diplomatic  and  consular  offiivrs  to  Im»  on  the  wati'h  to  prevent  the 
P^*S8ible  fitting  out  or  departure  of  privatwrs  against  the   I'nited 

For.  Bel.  18B6,  Ilea 
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With  his  despatch  No.  350  of  April  16,  1898,  Mr.  Hay,  Unitcnl 
States  ambassador  in  I^ondon,  inclosed  a  letter  addressed  to  The 
Times  by  Sir  (ieorge  Baden-Powell,  proposing  that  in  the  event  of 
hostilities  Iwtween  the  United  States  and  Spain  the  ixnvers  should 
treat  privateers,  if  any,  as  [)ii*ates.  With  his  number  858  of  April  18, 
1898,  Mr.  Hay  enclosed  two  letters  from  I'he  Times  of  that  day,  one 
by  Professor  T.  E,  Holland  and  the  other  by  Sir  Sherston  Baker. 
By  the  former  the  proposal  was  characterized  as  "  an  inadmissible 
atrocitv/'  and  bv  the  latter  as  '^  an  uncivilized  act,  subversive  of  one 
of  the  clearest  and  l>ost  defined  rules  of  international  law.'' 

April  28,  18J)8,  Mr.  Sherman,  Secretary  of  State,  telegraphed  to 
Mr.  Hay :  '*  In  the  event  of  hostilities  between  Uniteil  Statos  and 
Spain,  the  policy  of  this  Government  will  be  not  to  resort  to  priva- 
t<H»rin^,  but  to  adhere  to  the  following  recognized  rules  of  inter- 
national law:  First,  the  neutral  flag  covers  enemy's  goods,  with  the 
exception  of  contraband  of  war;  second,  neutral  goods,  with  the 
exception  of  contraband  of  war,  arc  not  liable  to  capture  under  the 
enemy's  flag;  and,  third,  blockades  in  order  to  be  binding  must  be 
effective." 

July  6,  1898,  the  Department  of  State  cabled  to  Mr.  Hay  a  rm(X 
communicated  by  the  United  States  consul  at  Vancouver,  British 
Columbia,  that  a  Spanish  privateer  was  lying  in  the  (Julf  of  Geoi^gi*- 
The  rumor  was  also  communicated  to  the  British  ambassador  it 
Washington.    Investigation  proved  it  to  be  erroneous. 

For.  Uol.  ISIKS.  070.  071.  084  087. 

"^  The  Spanish  Ciovernment,  while  maintaining  their  right  to  is^^ 
letters  of  marque,  which  they  expressly  reserved  in  their  note  of  the 
l()th  May,  1857,  in  reply  to  the  request  of  France  for  the  adhesion  of 
Spain  to  the  declaration  of  Paris  relative  to  maritime  law,  will  organ- 
ize for  the  present  a  service  of  '  auxiliary  cruisers  of  the  navv/com- 
posi^'d  of  ships  of  the  Spanish  mercantile  navy,  which  will  coop^ra*^' 
with  the  latter  for  the  purposes  of  cruising,  and  which  will  be>ul>' 
ject  to  the  statutes  and  jurisdiction  of  the  navy." 

War  dccrot'  «.f  Spaiin.  April  20.  1808,  London  Gazette,  May  3.  ISSS.^^^' 
i:<'l.  1808.  774. 

XIII.   />/;r7..1/M77r>VN   or  MARITIME  LAW, 

1.    TlIK    AkMKD    Nr.l'TRALITY. 

Soe  FniK'liillr.  Lo  IJ^jnc  dos  .Ventres  de  1780. 

"  Previous  to  the  \Yf\r  which  grew  out  of  the  American  Revolution' 
the  respective  ligiits  of  iH'iitrals  and  In^lligerents  had  lx?en  settled •J^'* 
clearly  deiined  hy  the  conventional  law  of  Europe,  to  which  9\\^ 
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time  powers  had  given  their  sanction  in  the  treaties  conchided 
;ig  themselves.  The  few  practical  infractions,  in  time  of  war,  of 
|>rinciple8  thus  recognized  by  them,  have  In^en  disavowed,  ujwn 
return  of  ]M*ace,  by  new  stipulations  again  acknowledging  the 
ence  of  the  rights  of  neutrals  as  set  down  in  the  maritime  co<le. 
[n  addition  to  the  recognition  of  these  rights  by  the  Euroixjan 
?rs,  one  of  the  first  acts  of  the  United  States,  as  a  nation,  was 
'  uniH]uivocal  sanction  of  the  principles  uix>n  which  they  are 
de<l,  as  declareil  in  their  treaty  of  commerw,  of  1778  with  the 
JT  of  Fmnw.  These  principles  were  that  fri*e  ships  gave  fretnlom 
lie  merchandise,  exct»pt  contraband-  gCMxIs,  which  were  (rlearly 
letl,  and  that  neutrals  might  fiiH?Iy  siiil  to  and  lK»twwn  enemies' 
ri,  exa»pt  such  as  were  blockaded  in  the  manner  theivin  st»t  forth, 
ie  principles  having  thus  Imhmi  established  by  universal  consi^nt, 
me  the  nde  by  which  it  was  exjK^cted  that  the  l)elligerents  would 
[ovenied  in  flie  war  which  broke  out  alK>ut  that  time  Ix'tween 
ice  and  Spain  on  the  one  hand,  and  (ireat  Britain  on  the  other, 
latter  power,  however,  having  soon  l)etrayed  a  disposition  to 
tte  from  them  in  some  of  the  most  material  points,  the  govern- 
ts  which  had  preserved  a  neutral  courst*  in  the  contest  lKH;amo 
Died  at  the  danger  with  which  their  maritime  rights  were  threat- 
I  by  the  encroachments  and  naval  supn^macy  of  England,  and  the 
|)ress  of  Russia,  at  their  head,  undertook  to  unite  them  in  the 
nse  of  thos<»  rights.  On  the  28th  February,  1780,  she  issu<Ml  her 
crated  declaration,  containing  the  principles  acvording  to  which 
commanders  of  her  naval  armaments  would  lx>  instructed  to 
ect  the  neutral  rights  of  her  subjects.  Those  principles  were 
ollows : 

1st.  Neutral  vessels  may  freely  sail  from  jwrt  to  |H)rt,  and  on  the 
ts  of  the  nations  parties  to  the  war. 

id.  The  gcxnls  l>elonging  to  the  subjects  of  the  sai<l  nati<ms  at  war 
with  the  exception  of  contraband  articles,  fn»e  on  Iniard  neutral 
ek 

3d.  With  respect  to  the  definition  of  contraband  articles,  the 
^ress  adheres  to  the  provisions  of  the  10th  and  11th  articles  of  her 
ty  of  commerce  with  (ireat  Britain,  and  exten<l>  the  obligations 
pin  ccmtained  to  all  the  nations  at  war. 

Ith.  To  determine  what  constitutes  a  bl(M'kaded  |)ort,  this  denomi- 
on  is  confined  to  thos«»  the  entranct*  into  which  is  manifestiv  ren- 
d  dangi'rous  in  cons4H]uen(v  of  the  disjnisitions  made  by  the 
[rking  i>ower  with  ships  statione<l  and  sufficient ly  near. 
5th.  Tliese  principles  are  to  mtvc  as  a  rule  in  proceedings  and 
^ments  with  respe<*t  to  the  legality  of  prizes. 
Phis  declaration  was  communicated  to  the  l)elligi>rent  (lovernments 
I  a  request  that  the  principles  it  contained  should  be  observed  by 


560  MARITIME   WAR.  [§1220. 

them  in  the  prosecution  of  the  war.  From  France  and  Spain  it 
received  the  most  cordial  and  unequivocal  approbation,  as  being 
founded  upon  the  maxims  of  public  law  which  had  been  their  rule 
of  conduct.  Great  Britain,  without  directly  approving  or  condemn- 
ing those  maxims,  promised  that  the  rights  of  Russia  would  be 
respected  agrecabh'  to  existing  treaties.  The  declaration  was  like- 
wise communicated  to  the  other  European  powers,  and  the  accession 
by  treaties  or  solenni  declarations  of  Denmark,  Sweden,  Kussia,  Hol- 
land, Austria,  Portugal,  and  the  Two  Sicilies  to  the  principles  assertwl 
by  the  Empress  of  Russia,  formed  the  league,  which,  under  the  name 
of  '  armed  neutrality,'  undertook  to  preserve  inviolate  the  maritime 
rights  of  neutrals. 

"  Whatever  may  have  been  the  conduct  of  the  belligerents  in  that 
war  with  respect  to  the  rights  of  neutrals  as  declared  by  the  armed 
neutrality,  the  principles  asserted  by  the  declaration  of  the  Empress 
Catherine  were  again  solemnly  recognized  by  the  treaty  of  i)eace 
concluded  by  Great  Britain  and  France  at  Versailles  on  the  3d  Sep- 
tember, 1783.  Among  the  si^veral  treaties  thereby  renewed  and  con- 
firmed was  that  of  Utrecht,  in  1713,  by  which  the  same  contracting 
parties  had,  nearly  a  century  before,  given  the  most  solemn  sanction 
to  the  principles  of  the  armed  neutrality,  which  were  thus  again  pro- 
claimed by  the  most  deliberate  acts  both  of  belligerents  and  neutrals 
as  forming  the  basis  of  the  universal  code  of  maritime  legislation 
among  the  naval  powers  of  the  world. 

'*  Such  mav  Ik»  said  to  have  lK»en  the  established  law  of  nations  at 
the  period  of  tlie  peace  of  1783,  when  the  United  States,  recognized 
as  independent  by  all  the  powers  of  the  eartli,  t(H)k  their  station 
amongst  them.  These*  principles,  to  which  they  had  given  their  sjinc- 
tion  in  their  treaties  with  France  of  1778,  were  again  confirmed  in 
those  of  1S73  with  Swedi^n,  and  1785  with  Prussia,  and  contiiuied, 
uncontroverted  by  other  nations,  until  the  wars  of  the  French  Revolu- 
tion broke  nut  and  became  almost  general  in  Europe  in  1703.  The 
maxims  then  advanced  bv  (ireat  Britain  in  her  instructions  to  her 
naval  commanders  and  in  her  orders  in  council  regulating  their  con- 
duct and  that  of  her  privateers  with  regard  to  neutrals,  lieing  iu 
direct  contravention  of  tlu*  principles  set  forth  in  the  declaration  of 
the  armed  neutrality  and  in  her  own  treaty  stipulations,  ccmipelletl 
the  European  powers  which  had  remained  neutral  in  the  contest  to 
unite  ngain  for  the  protection  of  their  just  rights.  It  was  with  this 
view  that  the  Emperor  Paul,  of  Russia,  appeal(»d  to  these  powers,  ami 
that,  at  his  instance,  making  connnon  cause  in  lx»lialf  of  the  general 
int(»rest  of  nations,  Russia,  Sweden,  Denmark,  and  Prussia  united  in  a 
new  leajrue  of  nnned  neutral  it  v,  bound  themselves  bv  new  tn*atii'S, 
reasserted  the  principles  laid  down  in  the  declaration  of  1780,  and 
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itldcil  thereto  ftom<^  new  clauses  extending  still  further  the  privilege's 
>f  neutrnl  eoninien^e." 

Mr.  Vuu  Iiuri*ii.  Soc.  of  Stiito,  to  Mr.  Itumlolpb,  Juno  18,  18^0,  MS.  Innt. 
r.   Statw  MInlHterM.   XIII.   127. 

TIh'  t«Mitli  iiikI  vlovoiith  artU'h's  of  tlu*  trt^iity  of  coinmon'O  an<l  niivlffntion 
lN'tw4><*ii  iln*uX  Hritiiin  and  Kushia  <if  June  'JM  ITCrfi.  rofernnl  to  in 
tlM*  third  article  of  the  dwiaratlon  of  the  KinpresH  Catherine  <»f  Feb. 
lis,  17.s<».  Kupra,  are  as  followK: 

**  X.  I'enniHMlon  Mhall  lie  grunted  to  the  Rubjeots  of  tlie  two  contracting 
(Kirtien  to  ISO,  «"onie.  and  tnide  freely  with  tlM>8o  statics,  with  which 
one  or  other  of  the  parties  nhall  at  that  time,  or  at  any  future 
jterlod.  Ite  engaged  in  war,  i>rovid(Hl  they  do  n<»t  carry  military 
stores  to  the  enemy.  From  thin  iH^nnlRHion,  however,  are  exivpted 
phui's  a<*tually  blocked  up.  or  lK»sl<»g(»<l,  as  well  by  w»a  an  by  land : 
but.  at  all  other  timeM,  and  with  the  Ringie  exct^ption  of  military 
KtoreK,  the  alM>ve-Kaid  Hubjec'tn  may  traiiK|M)rt  to  tlH*Me  pla<*eM  all 
H«»rtK  of  c<»nuiio<litieH,  an  well  an  paHH4Migi*rM  without  the  least  im- 
iMHliment.  With  regard  to  the  mmrching  of  men'hant  Hhiiw,  men 
of  war  and  prlvateiTH  nhall  liehave  as  favourably  an  the  reamm 
of  tlie  war.  at  that  time  exlRtlng.  can  poHsibly  fiermit  towanls  the 
most  frh*ndly  |M>wers  that  shall  remain  neuter:  observing,  as  far  an 
may  \h\  the  i»rinciples  and  maxims  of  the  law  of  nations,  that  are 
generally  acknowle<lged. 

**  XI.  Ail  canniin.  mortars,  muskets,  pistols,  bombs,  grenades,  bullets, 
balls,  fusees.  Hint-stones,  matches,  fxiwder.  sa]t|H*tre,  sulphur,  breast- 
platens.  pik(*s,  sw(»rds,  ltf*lts.  cart  ouch-bags,  saddi«*».  an<l  l»ri<li<w.  Ih«- 
yond  the  ijuantity  that  may  lie  necessar}*  for  the  use  of  the  ship, 
or  lN*yond  what  ever>'  man  serving  on  tM»ard  the  ship,  and  every 
pass4Miger.  ought  to  have,  sliall  1m*  a<'c«)unte<l  ammunition  or  military 
ston^:  and.  if  found,  shall  lie  c<»n(1s<'at4Hl,  a<'<'ording  to  law.  as 
cimtraband  gomls  or  [iroliiliitcd  cimniMNlitii^;  but  neitlier  the  ships 
nor  imssengers.  nor  the  f»thcr  conun<Kliti(*s  found  at  the  same  time, 
shall  l>e  detaine<l  or  hlndere<l  to  prosiMiite  their  voyagt*."  (rhalmers, 
I.  7.) 

See.  as  to  tbe  <|uestion  of  naval  suppitt's.  Fauchille,  (i7. 

See,  also,  as  to  the  ArmtHl  Neutrality.  47  Wi^t.  Uev.  :V49;  8  J.  Q.  Adams's 
Memolm.  07. 

•J.  Deci-aration  of  Pabi8. 

§  1-2-21. 

**  Conriderinpf  that  maritimo  law,  in  time  of  war,  ha«  lonp  l>e<»n  the 
rukjert  of  deplorable  disputes; 

**That  the  uncertainty  of  the  hiw  and  of  the  diitie>  in  siK-h  a  niat- 
^r,  gives  rise  to  differellct»^  of  opinion  l)etwt»«»ii  neiitruN  and  lM»llip»r- 
•fits  whieh  may  fKH-asion  s4»rion<;  diflicultic-,  and  even  <*i»nHict<: 

**That  it  is  ronseipiently  advantageous  to  e^-tahlish  a  uniform  d<H'- 
rine  on  so  imfMirtant  a  |H)int : 

**  That  the  pleni|>otentiaries  as>«»inl»hMl  in  r<mprn*?*?-  at  Pari**  cannot 
tHter  resfwrnl  to  the  intention^  l»y  which  tlu^ir  (fovernment<  arc  ani 
iuit#«1.  than  by  59p«»kin^  to  intr4Mlu<v  into  international  relati<m>  (iximI 
iriociples  in  this  respect ; 
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"  The  above-mentioned  plenipotentiaries,  being  duly  authori%d. 
resolved  to  concert  among  themtselves  as  to  the  means  of  attaining 
this  object;  and,  having  come  to  an  agreement,  have  adopted  the  fol- 
lowing solemn  declaration : 

'*  1.  PrivattH^ring  is,  and  remains  abolished. 

"  2.  The  neutral  flag  covers  enemy's  goods,  with  the  exception  of 
contraband  of  war. 

"  3.  Neutral  goods,  with  the  exception  of  contraband  of  war,  are 
not  liable  to  capture  under  enemy's  flag; 

'•  4.  Blockades,  in  order  to  be  binding,  must  be  effective;  that  is  to 
say,  maintained  by  a  force  sufficient  really  to  prevent  access  to  the 
coast  of  the  enemy. 

"  The  Governments  of  the  undersigned  plenipotentiaries  engige 
to  bring  the  present  declaration  to  the  knowledge  of  the  states  which 
have  not  taken  part  in  the  congress  of  Paris,  and  to  invite  them  to 
accede  to  it. 

'"  Convinced  that  the  maxims  which  they  now  proclaim  cannot  but 
be  received  with  gratitude  by  the  whole  world,  the  undersigned 
plenipotentiaries  doubt  not  that  the  efforts  of  their  Governments  to 
obtain  the  general  adoption  thereof,  will  be  crowned  with  fuD 
success. 

'"  The  present  de<?laration  is  not  and  shall  not  be  binding,  except 
between  those  powers  who  have  acceded,  or  shall  accede,  to  it. 

"  Done  at  Paris,  the  IGth  of  April  1856.'' 

Horlslot's  Map  of  Euroi>o  by  Treiity.  II,  1282. 

The  foregoinj?  doclaration  resi)eetiiig  maritime  law  was  sig^ned  by  tbf 
roproscMitativcs  of  all  tlie  seven  powers  in  the  Congress  of  P^rls. 
namely.  Anstria,  Franc*e,  Great  Britain,  Prussia,  Russia,  Sardlni*- 
and  Tnrkey. 

It  was  aft<M*wanls  aoc'e<le<l  to  as  follows:     Anhalt-Dessjiu-Coethen  0^^ 
17,   lHr»(n  :    Argentine  Confi^loration    (Oct.   1,   1850)  ;    Baden  (Jo^J 
'M\    isnci)  ;     Bavaria    (July    4,    18r>r.)  ;     Belgium     (June   (J,  ^^^'' 
Brazil    (March    IS,    isr)8)  ;     Bremen    (June   11,    1850):     Brun»«rl* 
(Dec.  7,  isr)7)  :    (^lile  (Aug.  l.S.  18.50);    Denmark   (June  25,  li^fi)' 
Ecuador  (Dec.  (>,  IHTif;)  :   Frankfort  (June  17,  1850)  :   Genuanic Con* 
fe<lcration    (July    10,    1S.'»0)  ;    Greece    (.Tune  20.    1850)  ;    GuatrttfJ* 
(Aujr.   no,    ^HrA\)  :     Hamburg    (.July   27,   1850);     Hanover   (May  •'^^• 
isr»(;)  :     llnyti     (Sept.    17,    lS,-»0)  :     Ilesse-Cassel     (June   4.1^^' 
IIcsse-Dannstadt   (June  1.1.  18.10);    TJllHvk   (.Tune  20.  iai«5) :  Me<*- 
lenhnr;r-Schwerin    (July   22.    lS."i(»)  :     M«H-klenhurg-Strelitz   {\xif-^ 
185(;)  ;    Modena    (July  20,  18.'i0)  ;    Nassau   (June  18.  185«i) :  N<»thrt* 
lands  (June  7,  IS.IJ))  ;    New  (Jranada   (July  31,  laiO),  subject  to tk 
ratincati(»n  of  i\w  loj;islature)  :    Oldenburg   (June  9.  1851?) ;   Panol 
(Aug.   20.   18.10)  ;    INtu    (Oct.   5.   18.17)  ;    PortugJil    (.Tuly  28.  iHT/iV, 
Koman    States    (June   3.    JS.10)  ;     Saxe-Altenlnirg    (.Tune  9.   ^9:i^)\ 
Saxe-fN)burg-Gotha     (June    22.    18.10)  ;     Saxe-Melningen    (Jane  », 
I8.K1)  ;    Saxe-Wcimar    (.Tune  22,    lS.l(i)  ;    Saxony    (June  Ifi.  183fir. 
Two  Sicilies  (May  'M.  18.14;)  ;    Sw<Mlen  and  Norway  (June  13.  iSTifi): 
Switzerland  (July  28,  18.10)  ;   Tuscany  (.Tune  5,  I8W?)  ;    WilrtembeTl 
(June  24,  1850).     (Herlstet's  Map  of  Eurojie  by  Treaty,  11.  12W.) 
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**Tbe  GoTemment  of  Uruguay  has  likewise  given  its  entire  assent  to  the 
four  prineiples.  subjei't  to  the  ratifl<*ation  of  tlie  legislative  [)ower. 
8pain,  without  aci*e(ling  to  the  dei^laration  of  April  10.  on  ao<'ount 
of  the  flmt  point,  which  relates  to  the  abolition  of  i privateering,  has 
replied  that  she  approves  the  other  three.  Mexico  has  made  the  same 
reH|K>iiHe/*  (ReiMirt  of  M.  Walewski,  min.  of  for.  aff.,  to  the 
Enipenir  of  the  French,  June  12.  1858.  48  Br.  &  For.  State  Paiiers, 
l.-C*.  133.) 

The  reply  of  the  United  States  is  given  below. 

"•Oil  the  proposition  of  Count  Walewski,  and  recoiniizing  that 
Ls  to  the  common  interest  to  maintain  the  indivisibilitv  of  the  four 
inciples  mentioned  in  the  declaration  signed  this  (hiy.  tli<'  pleniix)- 
ntiaries  agree  that  the  powers  which  have  signed  it,  or  which  shall 
?cede  thereto,  shall  not  in  future  enter  into  any  arrangement,  con- 
^ming  the  application  of  the  law  of  neutrals  in  time  of  war,  which 
oes  not  rest  altogether  upon  the  four  principles  embodied  in  the 
lid  diH*laration. 

**U[X)n  an  obscn*ation  made  by  the  plenipotentiaries  of  Russia,  the 
wigress  c*oncurred  in  the  riew  that  the  presc»nt  ivsolution  could  not 
ive  a  retroactive  effect  nor  invalidate  previous  conventions/' 

Protocol  No.  24.  Congress  of  Paris,  s(*ssion  of  April  10,  18ri4S,  4ti  Rr.  & 
For.  State  Papers.  1:^7. 

Bw.  generally.  Stark's  Al»olition  of  Privateering  and  the  I>eolaratlon  of 
Paris:  New  York.  1S1>7.  This  monograph  pn»w»nts,  in  an  attractive 
style,  an  excellent  ex|Mwition  of  the  sul»j«*<*t  to  whi<'h  it  reIat«»M. 

See.  also,  as  to  the  declaration  of  Paris.  144  l-^tlinburgh  Review,  STk*). 

**Soon  after  the  commencement  of  the  late  war  in  P^urope  this  Gov- 
i^uoent  submitted  to  the  consideration  of  all  maritime  nati<ms  two 
*inciples  for  the  security  of  neutral  commerce — one  that  the  neutral 
•fT  should  cover  enemies'  g(K>ds,  except  articles  contraband  of  war, 
^  the  other  that  neutral  projjerty  on  lH)ard  merchant  ves.M»ls  of  bcl- 
^preuts  should  be  exempt  from  con<lemnation,  with  the  exivption  of 
''^tnbttnd  articles.  These  were  not  pn^senteil  as  new  rules  of  inter- 
•^tonil  law,  having  been  generally  claimed  by  neutrals,  though  not 
^»ys  admitted  by  belligerents.  One  of  the  parties  to  the  war 
•Uadt)  as  well  as  several  neutral  iK)wers,  proujptly  acceded  to  these 
*^^ition&,  and  the  two  other  principal  U'lligerents  ((inmt  Britain 
^  France)  having  consented  to  obsi»rve  them  for  th(»  pre>i»nt  <HM*a- 
*oim  favorable  opportunity  se^Mued  to  Ih»  pres^»nte<l  for  oinaining  a 
Wlfral  n*cognition  of  them,  l>oth  in  Euro|K»  and  America. 

**But  Great  Britain  and  Francv,  in  common  with  most  of  the  states 
f  Europe,  while  forbearing  to  reject,  did  not  affirmatively  act  uiH>n 
le  overtures  of  the  United  States. 

•* While  the  question  was  in  this  position,  the  n»pn*s<»ntatives  of 
BflBft,  France,  Gremt  Britain.  Austria,  Prussia,  Sardinia,  and  Tur- 
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key,  assembled  at  Paris,  took  into  consideration  the  subjecj  of  mari- 
time rights,  and  put  forth  a  declaration  containing  the  two  principles 
which  this  Government  had  submitted  nearly  two  vears  before  to 
the  consideration  of  maritime  powers,  and  adding  thereto  the  follow- 
ing propositions:  *  Privateering  is  and  remains  abolished,'  and *bl(K-k- 
ades  in  order  to  be  binding  must  l)e  effective;  that  is  to  say,  main- 
tained by  a  force  sufficient  really  to  prevent  access  to  the  coast  of  the 
enemy;  ■  and  to  tlie  declaration  thus  comix)St*d  of  four  points,  two  of 
which  liad  already  been  proposed  by  the  United  States,  this  (lovern- 
ment  has  b(»en  invited  to  accede  by  all  the  powers  represt^ntwl  at  Paris 
except  (ireat  Britain  and  Turkey.     To  the  last  of  the  two  additional 
propositions — that  in  relation  to  blocka<los — there  can  certainly  be  no 
objection.     It  is  merely  the  definition  of  what  shall  constitute  the 
effectual  investment  of  a  blockaded  place,  a  definition  for  which ^this 
Government  has  always  contended,  claiming  indemnity  for  losi*a 
where  a  practical  violation  of  the  rule  thus  defined  has  Ijeen  injurions 
to  our  commerce.     As  to  the  remaining  article  of  the  declaration  of 
the  conference  at  Paris,  that '  privateering  is  and  remains  al)olishctV 
I  certainly  can  not  ascril)e  to  the  powers  represented  in  the  confer- 
ence of  Paris  any  but  lil>eral  and  philanthropic  views  in  the  attempt 
to  change  the  unquestionable  rule  of  maritime  law  in  regard  to  priva- 
teering.    Their  proposition  was  doubtless  intended  to  imply  appi^oval 
of  the  principle  that  private  property  upon  the  ocean,  althou<rh  il 
might  belong  to  the  citizens  of  a  belligerent  state,  -hould  Ik»  exempt*^] 
from  capture;  .and  had  that  proposition  been  so  fr:imed  n<  to  irivo 
full  effect  to  the  principle,  it  would  have  received  my  ready  assent  on 
behalf  of  the  United  States.     But  the  measure  proposed  is  inadiM]uiite 
to  that  purpose.     It  is  true  that  if  adopted  })rivate  prop<»rty  upon  the 
ocean  would  be  withdrawn  from  one  method  of  plunder,  but  left  ex- 
posed meanwhile  to  another  mode,  which  could  be  used  with  increaseJ 
effivtiveness.     The  aggressive  capacity  of  great  naval  powei^s  would 
be  thereby  augmented,  while  tlie  defensive  ability  of  othei*s  wouM  l»e 
reduced.     Tliough  the  surrender  of  the  means  of  prost^cuting  ho-lili- 
ties  by  employing  privateers,  as  jn-oposed  by  the  conferen<»e  of  Pari^ 
is  mutual  in  terms,  yet  in  practical  effect  it  would  be  the  relinqui^b- 
ment  of  a  right  of  little  vahie  to  one  class  of  states,  but  of  essential 
importance  to  another  and  a  far*  larger  class.     It  ought  not  to  have 
been  anticipated  that  a  measure  so  inadequate  to  the  accomplishnn^u* 
of  the  proposed  object  and  so  unequal  in  its  operation  would  nnviv 
the  assent  of  all  maritime  powers.     Private  property  would  Ih»  Mill 
left  to  the  depredations  of  the  public  armed  cruisers. 

'*  I  have  expressed  a  readiness  on  the  part  of  this  Government  to  a-  - 
cede  to  all  the  principles  contained  in  the  declaration  of  the  ci»nfen^i.v 
of  Paris  provided  that  the  one  relating  to  the  abandonment  of  priva- 
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leering  can  l»  so  amended  as  to  effect  the  object  for  which,  as  is  pre- 
•iiinunl,  il  was  intended — the  immunity  of  private  property  on  the 
[N*eun  from  hostile  capture.  To  effect  this  object,  it  is  proposed  to  add 
to  the  d(H*la ration  that  '  privateering  is  and  remains  abolished '  the 
following  amendment: 

•* "  And  that  the  private  property  of  subjects  and  citizens  of  a  bellig- 
prent  on  tlio  high  seas  shall  Ix*  exempt  from  seizure  by  the  public 
imHMl  vess4»ls  of  the  other  lx»lligerent,  except  it  be  contraband/  Tliis 
Amendment  has  Ixjen  presented  not.  only  to  the  powers  which  have 
iskeil  orr  assc»nt  to  the  de(*Iaration  to  al>olish  privateering,  but  to  all 
Jther  maritime  states.  Thus  far  it  has  not  l)een  rejected  by  any,  and 
JH  favoniblv  entertained  bv  all  which  have  made  anv  communication 
in  n»ply. 

*•  Several  of  the  governments  regarding  with  favor  the  proposition 
:>f  the  l.^nittnl  States  have  delayed  definitive  action  upcm  it  only  for 
tlie  pur|K)S4'  of  consulting  with  others,  parties  to  the  conference  of 
I*aris,  I  have  the  satisfaction  of  stating,  however,  that  the  Emperor 
[)f  Russia  has  entin^ly  and  explicitly  appn>ved  of  that  modification 
tind  will  <*ooperate  in  entleavoring  to  obtain  the  assent  of  other 
powers.  an<l  that  assuranc(»s  of  a  similar  purport  have  bet»n  revived 
in  r«*iation  to  the  dis]K)sition  of  the  Emperor  of  the  F'rench.'' 

l*nmifIont  ri«*nv.  atiiniiil  tiii*»(H»f;(*.  Imh*,  2.  1H5(S,  Ui<*hfinlM>n*M  MimMii^cnt.  V. 

412. 
See  Lawreiioe'H  When  ton  (1803).  040,  (Ul.  778:    Dnnirfi  Wheaton,  |  475. 

uote   223:    TwiHK.    HelliKereiit    Kigbt   uii    the   IIIkIi   HeaH   H\m^   the 

Deelarutloii  of  TuriH  (I»ndon.  18^)  ;  Wooliiey,  Int.  Law  (6tb  ed.). 

2<«.  313.  344. 

The  representatives  of  the  European  powers  represented  in  the 
.•ongress  of  Pari*^  having  solicited  the  adhesion  of  the  United  States 
:o  the  declaration  concerning  maritime  rights,  Mr.  Marcy,  who  was 
:hen  Secretary  of  State,  entennl  into  correspondence  with  various 
[fOvernnient>  not  represented  in  that  ccmgress  with  the  obj<»ct  of 
K-quainting  them  with  the  views  of  the  United  States  and  of  securing, 
f  {>assible.  concurrence  of  action.  On  July  14,  185(5,  he  instructed 
Mr.  (.ladstlen  to  approach  the  Mexican  (lovernment,  in  tin*  hoj)i»  that 
t  might  Im»  induc(Ml  to  take  the  same  course  as  the  United  States. 
Mr.  <ta<ls<len  was  inforiniMJ  that  the  Unit«»<l  States  Wf)iild  n*:i<lily 
ulliere  to  all  the  rules  of  the  declaration,  exi-cpt  the  Hr^t.  It  had,  in 
fact,  on  the  outbrt»ak  of  the  Urimcan  war  o|M*ncd  negotiation^  with 
naritime  nation.s  for  the  general  adoption  of  the  pro|M)rnitioii^  eni- 
irai.*!**!  in  the  second  and  third  rules:  and  the  fiMirth  rule,  reipiiring 
»lo(*kadi-s  to  U»  effectively  maintaiiUMl.  Inul  always  Uvn  olisiM'vetl  and 
n|»|Mirt<tl  by  the  United  State*-  a-  a  princijile  of  international  law. 
riie  United  States,  however,  was  miwilling  lo  accvpt  the  first  rule, 
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forbidding  privateering,  unless  it  should  be  so  amended  as  to  exempt 
private  property  at  sea  from  capture.  An  apprehension  was  felt 
by  the  United  States  that,  unless  private  property  on  the  ocean  was 
protected  from  seizure  by  public  armed  vessels  as  well  as  by  priva- 
teers, the  rule  would  be  exceedingly  injurious  to  the  commerce  of  all 
nations  not  occupying  the  first  rank  among  naval  powers,  A  similar 
instruction  was  sent  to  the  American  minister  at  Brussels. 

The  argument  mad^  in  these  instructions  was  powerfully  elaborated 
in  the  note  addressed  by  Mr.  Marcy  to  the  Count  de  Sartiges  on 
tluly  28,  185G,  in  formal  reply  to  the  invitation  to  adhere  to  the 
declaration.  The  reasons  against  the  unconditional  abolition  of  pri- 
vateering, as  they  were  outlined  in  President  Pierce's  annual  message 
of  1854,  were  repeated  and  amplified ;  and  an  offer  was  made  on  the 
part  of  the  United  States  to  adhere  to  the  declaration  as  a  whole  if  it 
should  be  so  amended  as  to  exempt  private  property  at  sea  fran 
belligerent  capture,  except  in  the  cases  of  contraband  and  blockade. 

On  the  next  day  Mr.  Marcy  addressed  an  instruction  to  Mr. 
Daniel,  American  minister  at  Turin,  in  which  he  expressed  a  wish 
to  learn  what  would  l)e  the  treatment  of  American  privateers  on  the 
high  seas  and  in  Sardinian  ports  in  case  the  United  States  should  be 
at  war  with  a  power  which  had  acceded  to  the  declaration.  The 
United  States,  he  said,  did  not  seriously  apprehend  that  its  rights 
in  regard  to  the  employment  of  privateers  would  be  affected,  directly 
or  indirectly,  by  the  state  of  things  which  had  arisen  out  of  the  con- 
gress of  Paris ;  but  it  would  be  gratified  to  be  assured  that  no  com- 
plications were  likely  to  arise. 

October  3,  185(),  Mr.  Marcy  informed  Mr.  Vroom,  at  Berlin,  that 
Russia  had  informed  the  United  States  that  if  the  proposed  amend- 
ment should  become  ''  the  object  of  a  collective  deliberation,"  the 
Lnperial  (lovernment  would  favor  its  adoption. 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Gadsden,  mln.  to  Mexico,  No.  06,  July  li 
18r><;,  MS.  Iiist.  Mexico,  XVII.  Hi;  Mr.  Marcy,  Sec.  of  State,  to  Mr. 
Siebds.  inin.  to  Belgium,  No.  19,  July  14,  185(5,  MS.  Inst.  Belgium,  I. 
fU ;  Mr.  Marcy.  Sec.  of  State,  to  Count  Sartiges,  July  28.  185<i,  STi  Br. ft 
For.  State  PaiK^rs,  .^>S0 ;  Mr.  Marcy.  Sec.  of  State,  to  Mr.  Daniel,  min- 
to  Sardinia.  No.  18,  July  21),  1S56,  MS.  Inst  Italy,  I.  93:  Mr.  Marcy. 
See.  of  State,  to  Mr.  Vrooui,  min.  to  Prussia,  No.  33.  Oct  3,  ISTA 
MS.  Inst  Prus.sia,  XIV.  2,'?0. 

The  President  "  finds  himself  unable  to  agree  to  the  first  principle  in  the 
•de<Iaration '  (H)ntain«»<l  in  Protocol  No.  2,S,  which  pro|x>8es  to  abolish 
privattH'rinj:,  or  to  the  proi)osition  in  the  Protocol  No.  24.  which  «i<^ 
Clares  tlie  indivisibility  of  the  four  principles  of  the  declaration,  voA 
surrenders  the  lil>erty  to  negotiate  in  n>gard  to  neutral  rights  oxivi< 
on  inadmissible  conditions.     It  can  not  have  been  the  object  of  the 
govennnents  represented  in   the  congress  at  Paris  to  obstmct  the 
adoption  of  principles  which  ail  approve  and  are  willing  to  observe. 
unless  th(\v  are  en<-umlK»red  by  an  unrelated  principle  to  which  some 
governments  can  not  accede  without  a  more  extended  application  ot 
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It  than  that  which  Is  proposed  by  the  Paria  ConjfreHs."  (Mr.  Marcy, 
He<«.  of  8tat<N  t*>  Mr.  MuHon,  miii.  to  Franw,  No.  87,  July  IS).  ISW^  MS. 
IiiHt  Framv.  XVI.  'XMl) 

"  You  are  inMtru«-t<Ml  by  tlie  Pn^KUlont  to  pro[ioHe  to  tlie  <tovernnieiit  of 
MexUx)  to  enter  hito  an  arrangement  for  Its  adherence  with  the 
Unltml  States  to  the  four  prlncipleH  of  the  declaration  of  the  congress, 
pn)vlded  the  flrst  of  tlieni  is  amended,  as  aiiecifiiHl  In  my  note  to  the 
(*ount  de  Sartiges.  Witliont  such  amendment,  tlie  President  Is  con- 
RtnihuM  for  many  weighty  rtnisons,  some  of  which  are  statisl  in  that 
note,  to  diM'line  acceding  to  the  flrst  principle  of  tlic  *  dec*laratioD.* 
The  President,  however,  will  readily  give  his  ct>iisent  to  tlie  remain- 
ing three  jirinciples."  (Mr.  Marcy.  Sec.  of  State,  to  Mr.  Forsyth, 
Aug.  2!).  18£)<N  MS.  Inst.  Mexl<t>.  XVII.  80.) 

See,  on  the  subject  of  maritime  law.  Mr.  Marcy.  Sec.  of  State,  to  Mr. 
Dallas.  No.  48,  Jan.  .'U.  IH.%7.  MS.  Inst.  Great  Britain.  XVII.  58, 

**  Count  Walewski  lia.s  commnniciite<l  to  Mr.  Mason  confidentially, 
I  v<TV  ilecisivf  terms,  the  determination  of  France  to  concur  in  our 
tnentlment  and  ji^iven  as.suraiu*es  that  he  would  scmhi  agnn;  to  formal- 
x»  a  |)ro|K'r  instrument  for  that  purpose.  Russia  has  infornuMl  this 
rovernment  of  her  willininiess  to  do  the  same  thing.  In  a  less  diiiH't 
lanner  we  an*  informed  that  Holland  is  prepareil  to  act  favorably 
tt  our  pro|)osition.     Prussia  has,  I  Ix^lieve,  always  lx»en  favorable  to 

;  but  her  situation  with  n»gard  to  other  powers,  particularly  (treat 
»ritain,  has  disinclined  her  to  take  the  lead  in  the  cas<».  Public  opin- 
»n  in  (in»at  Britain,  I  Indieve,  is  with  us,  but  the  (loveriiment  will 
^sL-^t  it  as  long  as  it  will  Ik»  safe  to  do  so.  She  will  probably  <lelay 
le  immeiliate  <M)i)sumnuition  of  the  measure,  but  it  will  ultimatelv  U* 
lopte<l.  Portugid  will  los<»  the  credit  which  she  would  have  gained 
y  acting  promptly  on  your  earliest  suggestion." 

Mr.  Many,  S<h*.  of  State,  to  Mr.  O'SuUivan.  min.  to  Portugal.  No.  21,  Nov. 

24,  185(1.  MS.  Inst.  Portugal,  XIV.  IS.".. 
S«*e,  also,  same  to  same,  .\o.  LN».  Cht.  2.'.  IHT)*;.  I<1.  1H.1. 

**  With  reference  to  the  instriK'tions  which  have  hert»tofore  l)een 
iven  to  vou  with  a  view  to  »  nKNiiliration  of  the  rules  of  maritime 
iw  which  were  proiH>s«Hl  by  the  conferen<v  at  Paris,  I  am  dinvteil 
i'  the  President  to  inMruct  y«)U  to  s!isp<»nd  negotiations  upon  the  sub- 
ft  until  vou  shall  have  received  further  instructi<»ns.  lie  has  not 
•t  had  time  to  examine  the  (piestions  involved,  ami  he  di-cms  it  ne<*- 
B«rv  to  do  so  l)efore  anv  further  steps  in  the  nuitter  an»  taken." 

Mr.  Cass,  Sec.  of  State,  to  Mr.  I>all:m.  niiii.  to  Knglaiid.  No.  •»».  .\prll  .% 

1857,  17  MS.  Inst.  <;mit  Hrltaiii.  71. 
A  •dmllar  imssage  may  N*  fouiui  in  Mr.  i'ass,  Sih*.  of  State,  to  Mr.  Vrotmi. 

mln.  to  Prussia.  No.  41.  .\|»ril  7.  lS."i7.  MS.  Inst.  Pnissla.  XIV.  24r». 

•*  Circum.stances  have  delayed  an  answer  to  your  letter,  enquiring 
le  view3  of  the  United  State>  resjHK'ting  the  changes  in  the  maritime 
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law  proposed  by  the  conference  at  Paris.  But  I  have  now  the  honor 
to  inform  your  lordship,  that,  since  the  issuing  of  the  instructions  to 
which  you  refer,  and  which  were  given  to  the  ministers  of  the  United 
States  at  London  and  Paris,  to  suspend  all  negotiations  upon  that 
subject  till  the  farther  views  of  the  Government  were  communicated 
to  them,  the  President  has  not  thought  it  exi>edient  to  authorize  them 
to  renew  the  discussion.  I  do  not  understand  from  your  lordship 
that  any  variation  has  been  made  in  the  propositions  of  the  Paris 
conference  whicli  this  Government  found  itself  unable  to  accept,  and 
the  President  does  not  feel  at  lilxirtv  to  determine  in  advance  what 
might  1h»  the  views  of  the  United  States  upon  this  subject,  if  it  should 
Im*  presented  in  a  new  form.  lie  can  only  promise  to  give  it  that 
respectful  consideration  which  it,s  importance  deserves." 

Mr.  Cass,  Se<'.  of  State,  to  f^rd  Napier,  British  mln.,  Dec.  11,  1858,  MS. 
Notes  to  Great  Rrltain,  Vlll.  190. 

Mr.  Marcy  having  proposed,  in  his  note  of  July  28,  1856,  to  amend 
article  1  of  tlie  dechiration,  and  having  also  stated  that  the  President 
approved  articles  2,  Ji,  and  4,  independently  of  the  first,  Mr.  Dallas, 
American  minister  in  London,  on  February  24,  1857,  "  renewexl  the 
j)roposal  in  regard  to  the  first  article,  and  submitted  a  draft  of  con- 
vention, in  whicli  the  article  so  amended  would  be  emboilied  with 
the  other  three  articles.  But.  U^fore  anv  decision  was  taken  on  thi^? 
pr()])()sal,  a  change  took  place  in  the  American  (iovernment  by  the 
election  of  a  new  President  of  tiie  Unitcnl  States,  and  Mr.  Dallas 
annoiinciMl,  on  the  2.^tli  of  April,  IS.")?,  that  he  was  directed  to  siis]H»nJ 
negotiations  on  the  subject:  up  io  the  present  time  those  negotiations 
have  not  betMi  renew(»(l. 

"The  conse(|u<'nc<'  is,  that  tiie  United  States  remaining  outside  the 
provi>^ions  of  the*  Declaration  of  Paris,  the  uncertainty  of  the  law  aim 
of  intei'iiational  (hities  witii  regard  to  such  matters  nuiy  give  rise  to 
diHerences  of  opinion  between  neutrals  and  belligerents  which  niaj 
occasion  >erious  dilliculties  and  even  conflicts. 

"  It  is  with  a  view  to  remove  hefoi-ehand  such  '  dilKculties,' ami  t<^ 
})rev(»nt  such  'conflicts/  tliat.  I  now  address  you. 

"  For  tliis  |)ur|)ose  I  ])roceed  to  remark  on  the  four  articles.  l)ep"' 
ning,  not  witii  tiie  lirst,  but  with  the  last. 

''  In  a  letti'r  to  the  Karl  of  Clarenilon  of  the  t24th  of  February.  1^*''' 
jVfr.  Dallas,  tlie  minister  of  the  I'nited  States,  while  submit! insr  ^"^ 
draft  of  a  new  convtMition.  (\\i)hnns  the  views  of  the  ( loveriuiient  of 
th(»  United  States  on  the  four  articles. 

"  In  refereiK'e  to  th<»  last  article,  he  says:  *  Th(»  fourth  of  thos'  prin- 
ciples, respecting  blockades,  had,  it  is  believed,  long  since  become  i 
fixed  rule  of  the  law  of  war.' 
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** There  can  l)e  no  differenoe  of  opinion,  tlierefore,  with  n^pinl  to 
he  fourth  article. 

*•  With  respec*t  to  the  third  article,  the  principle  laid  down  in  it  has 
onp  l>een  recopiized  as  law,  lK)th  in  (ireat  Hritain  and  in  the  United 
•^tatts.  Indeed  this  part  of  the  law  is  stated  bv  (.'hancellor  Kent  to 
H>  uniform  in  the  two  countries. 

•*  With  respect  to  the  second  article,  Mr.  Dallas  says,  in  the  letter 
lefore  quote<l :  'Alnnit  two  years  prior  to  the  meeting  of  [the  |  <»on^iVNS 
it  Paris,  negotiations  had  \)evn  originated  and  were  in  train  with  the 
naritinie  nations  for  the  adoption  of  the  second  and  third  pro|)osi- 
ion^  sulistantiailv  as  eiitiuicrated  in  the  declaration.^ 

ft 

*•  The  United  States  have  therefore  no  objection  in  principh*  to  the 
^*ond  pro|H)sition. 

'•  Ind<*«*d  !!«»r  Majesty's  (iowrnuient  have  to  ivniark  that  this  prin- 
•ifde  is  adopted  in  the  treaties  l)etween  the  United  States  and  Ku>sia 
)f  th#*  *J'Jd  of  J!ilv,  IS.M,  and  was  sanctioned  l)v  the  United  Stat<»s 
n  the  earliest  iM»ri«xl  of  the  history  of  th«Mr  independence  l>y  their 
icc'ession  to  the  armed  neutrality. 

'*  With  (ireat  Britain  the  case  has  lK»en  diffen»nt.  Sh«»  foruierlv 
[•onteiideil  for  the  opposite  priiiciph»  a<  the  established  rule  of  the 
law  of  nations. 

*•  But  having,  in  1K5(»,  ufKin  full  <'oiisi<leration,  determined  to  d<'- 
part  from  that  rule,  she  means  to  adhere  to  the  prin(*iple  she  th(*n 
adopted.  The  Unite<l  Stat«»s.  who  have  always  desired  this  chanp*, 
ran,  it  nuiy  Ik»  pn»sumed,  have  no  dif)i<*ulty  in  absenting  to  the  princ'i- 
ple  M»t  forth  in  the  H»rond  article  of  the  Declaration  <»f  Pari^. 

**Then»  n^mains  onlv  to  1h»  considered  the  (irst  articl«»,  nauielv,  that 
f^lating  to  privat(M»ring,  fn)m  which  the  (fovernuH^nt  of  the  United 
^fates  withhold  their  ass<»nt.  UiidtT  the^*  circmnvtances  it  is  r\- 
>^lient  to  consi<ler  what  is  n^piinMl  on  thi-^  >!ibject  by  the  general  law 
f  nations.  Now,  it  must  Ih»  lM)rne  in  mind  that  privat«viN  U^aring 
*o  flag  of  one  or  other  of  the  lM»lligerents  nuiy  Ih»  manned  by  lawless 
^^9\  abandoned  men,  who  may  <*(»mmit,  for  the  sake  c»f  plunder,  the 
*v<t  d«»structive  and  sanguinary  outrag«»s. 

Tliere  can  l)e  no  cpiestion  but  that  the  conuuander  and  crew  of 
ship  l)earing  a  letter  of  maniue  must,  by  law  of  natii»n^,  carry  on 
'*^*ir  hostilities  acconling  to  the  establi>hed  la\v>»  f>f  war.  Ilcr  .Majt»s- 
y*  N  (lovernment  must,  therefore,  hold  any  goveriuiieiU  i«»>uing  such 
'^Mers  of  marque  responsible  for.  and  liable  to  make  go<Hl,  any  loss4»s 
'^stained  by  Her  Maj«»sty's  subject^  in  c<»n>«M|uence  of  wrongful  pro- 
^^ling  of  vessels  sailing  under  sm^h  letters  f>f  marque. 

**  In  this  way  the  obj«»<*t  «»f  the  Declaration  of  I^ari-^  may,  to  a  (vrtain 
extent*  l)e  attaimnl  without  the  ad<»ption  of  any  new  priui-iple. 

"  You  will  urge  tht*s«»  view>  upon  Mr.  Sewanl. 

**The  proposals  of  Her  Majesty's  (iovernment  an*  made  with  a 
new  to  limit  and  restrain  that  destruction  of  pnqK^rly  )Mk\  v\\>iv\\\V*ix- 
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ruptioii  of  trade  which  must,  in  a  greater  or  less  degree,  be  the 
inevitable  consequence  of  the  present  hostilities.  Her  Majesty's  Gov- 
ernment expect  that  these  proposals  will  be  received  by  the  United 
States  Government  in  a  friendly  spirit.  If  such  shall  be  the  case, 
you  will  endeavor  (in  concert  with  M.  Mercier)  to  come  to  an  agree- 
ment on  tlie  subject  binding  France,  Great  Britain,  and  the  United 
States. 

'^  If  these  proposals  should,  however,  be  rejected,  Her  Majesty's 
Government  will  consider  what  other  steps  should  he  taken  with  a 
view  to  protect  from  wrong  and  injury  the  trade  and  the  property 
and  persons  of  British  subjects." 

Earl  RuRseU,  British  foreign  secretary,  to  Jjord  Lyons.  British  min.  at 
Washington,  May  18,  1S«1,  I)ii».  Cor.  IWl,  131,  132-i:«. 

See  Mr.  Marcy.  Sec*,  of  State,  to  Mr.  Dallas,  No.  48,  Jan.  31,  1807,  MS. 
Inst.  Great  Britain  XVII.  58. 

"  The  advocaU»s  of  l)enevolence  and  the  believers  in  human  progress. 
enco!iraged  by  the  slow  thougli  marked  meliorations  of  the  barbarities 
of  war  which  have  obtained  in  modern  times,  have  been,  as  you  are 
well  aware,  recently  engaged  with  much  assiduity  in  endeavoring  to 
effect  some  modifi(;ations  of  the  law  of  nations  in  regard  to  the  rights 
of  neutrals  in  maritime  war.  In  the  spirit  of  these  movements  the 
President  of  the  United  States,  in  the  year  1854,  submitted  to  the  sev- 
eral maritime  nations  two  propositions,  to  which  he  solicited  their  a?- 
sent  as  permanent  principles  of  international  law,  which  were  as 
follows: 

"1.  Free  .ships  make  free  goods;  that  is  to  say,  tliat  the  effects  or 
goods  belonging  to  subjects  or  citiy.ens  of  a  power  or  slate  at  wiir^ri' 
free  from  capture  or  confiscation  when  found  on  board  of  neutral  ves- 
sels, with  the  exception  of  articles  contraband  of  war. 

*'  2.  That  the  property  of  neutrals  on  board  an  enemy's  vessel  isi^^*^ 
subject  to  confiscation  unless  the  same  be  contraband  of  Avar. 

''  Several  of  the  governments  to  which  thesis  propositions  were  ^l*"' 
niitted  expresst»d  their  willingness  to  accept  them,  Avhile  some  otb*'^^' 
which  were  in  a  state  of  war,  intimated  a  desire  to  defer  acting  the r*-*^^ 
until  the  return  of  i)eace  should  present  what  they  thought  woiiK*^ 
a  more  auspicious  season  for  such  interesting  negotiations. 

''On  the  10th  of  April,  1S5(),  a  congress  was  in  st»ssion  at  Pari^^- 

consisted  of  several  maritime  powers,  repres(»nted  by  their  plef*^*. 

tentiaries,  namelv,  (Jreat  Britain,  Austria,  France,  Russia,  Prii^^ 

Sardinia,  and  Turkey.     That  congress  having  taken  up  the  uei'*^*  ' 

subject  to  whieh  allusion  has  already  been  made  in  this  letter,  oi* 

1   li 
day  before  mentioned,  came  to  an  agi'eement,  which  they  adoptt^* 

the  form  of  a  dechiration,  to  the  eflVvt  following,  namely: 

"  1.  Privateering  is  and  remains  abolished. 
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• 

**2.  The  iioutral  fla^  <H)Vi»rs  enemy's,  goods,  with  the  exception  of 
cuiitrabnnd  of  war. 

*'  .H.  NVutnil  p«K)<Is,  with  the  exception  of  contraband  of  war,  are  not 
]iablc  to  (*apture  under  enemy's  flag. 

*'4.  Blockades,  in  order  to  bt»  binding,  must  be  effective;  that  is  to 
say,  nuiintaiiKHl  hy  forces  sufficient  really  to  prevent  access  to  the 
ecwst  of  the  enemy. 

'"The  agrt^ement  pledged  the  parties  constituting  the  congress  to 
bring  the  de<*Iaration  thus  made  to  the  knowledge  of  the  states  which 
had  not  been  represented  in  that  body,  and  to  invite  them  to  accede  to 
it.  The  congress,  however,  at  the  same  time  insisted,  in  the  first  place, 
that  the  dcK^laration  should  1h»  binding  only  on  the  powers  who  were 
or  should  lKHK)me  parties  to  it  as  (me  whole  and  indivisible  compact; 
and,  secondly,  that  the  parties  who  had  agreed,  and  thosc^  wiio  should 
afterwards  acxxde  to  it,  should,  after  the  adoption  of  the  same,  enter 
into  no  arrangement  on  the  application  of  maritime  law  in  time  of 
war  without  stipulating  for  a  strict  obsiTvance  of  the  four  points 
resolveil  by  the  declaration. 

"The  (hH*larat ion,  which  I  have  thus  sul>stantiallv  recited  of 
course  pn* vented,  all  the  powers  which  l)ecame  parties  to  it  from  ac- 
cepting the  two  pro[)ositions  which  had  In^m  lH»fon»  submittiMl  to  the 
maritime  nations  bv  the  President  of  the  Tnited  States. 

^The  declaration  was,  in  due  time,  submitteil  bv  the  (lovernments 
ivpn»sented  in  the  congress  at  Paris  to  the  (lovernment  of  the  lTnite<l 
States. 

"The  l*resident,  alxnit  the  14th  of  July,  18r)r»,  made  known  to  the 

states  (^oiuvrncHl  his  unwillingness  to  acc'ede  to  the  declaration.     In 

making  that  announctMuent  on  U^half  of  this  (lovernment,  my  prede- 

f*'^^>r,  Mr.  Marcy,  callcMl  the  attenticm  of  thos<»  stat(»s  to  the  following 

/^>iiits,  namelv : 

**  1st.  That  the  second  an<l  third  propositions  contained  in  the  Paris 
declaration  are  sul>stantially  the  same  with  the  two  propositions 
*'«it'h  had   liefore  been   submitted   to  the   maritime  states  by   the 
'*'"'p^ident. 

^d.  That  the  Paris  detlaratitm,  with  the  conditions  annexed,  was 

"**^*m»*ible  bv  the  I'niteil  Stat4»s  in  thrw  resiK»cts,  namelv:    1st. 

****tt    the  (lovemment  of  the  TnitiMl  States  could  not  give  its  assent 

">    tli^  fii^^l   pro|K)sition  contained   in  the  de<*laration,  namely,  that 

K"!  vateering  is  and  remains  alM)li>lHMl,'  although  it  was  willing  to 

*^'*^l>t  it  with  an  amendment  which  >h()uld  exempt  the  private  prop- 

^y     of  individual.H,  though   JH'longing  to  lM»lligi»n'nt   states,   fnim 

^*J***ru  or  confi.scation   by   national   vesst»ls   in   nuiritime   war.     2<l. 

J^^  for  this  reason  the  stipulation  annexcMl  to  the  dtM^laration,  viz: 

^^^  the  propositions  nnist  Ih»  taken  altogi»ther  or  n»ject«Ml  altogi»thcT, 

^^Miout  modification,  couUl  not  Ix?  allowed.    Ikl.    That  the  fourtlv 
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condition  annexed  to  the  declaration,  which  provided  that  the  par- 
ties acceding  to  it  should  enter  into  no  negotiation  for  any  modifica- 
tions of  the  hiw  of  maritime  war  with  nations  which  should  not 
contain  the  four  ])oints  (contained  in  the  Paris  declaration,  seemed 
inconsistent  with  a  j)roper  regard  to  the  national  sovereignty  of  the 
United  States. 

'-On  the  t>J)tli  of  July,  IShO,  Mr.  Mason,  then  minister  of  the 
United  States  at  Paris,  was  instructed  hy  the  President  to  propose 
to  the  (Jovernment  of  France  to  enter  into  an  arrangement  for  its 
adherence,  with  the  United  States,  to  the  four  principles  of  the 
Declaration  of  the  C^ongress  of  Paris,  provided  the  first  of  them 
should  be  amended  as  sj)e(!ified  in  Mr.  Marcy's  note  to  the  Count  de 
Sartiges  on  the  iiSth  of  July,  1856.  Mr.  Mason  accordingly  brought 
the  subject  t()  tlie  notice  of  the  Imperial  (Tovernment  of  France, 
which  was  dis[)osed  to  entertain  the  matter  favorably,  but  which 
failed  to  communicate  its  decision  on  the  subject  to  him.  Similar 
instructions  regarding  the  matter  were  addressed  by  this  Department 
to  Mr.  Dallas,  our  minister  at  London,  on  the  31st  day  of  January, 
1857;  but  the  proposition  al)ove  referred  to  had  not  \yeeu  directly 
presented  to  the  British  (loverimient  by  him  when  the  administm- 
tion  of  tliis  (Jovernment  by  Franklin  Pierce,  during  whose  term 
these  jjroc(»edings  occMirnnl,  came  to  an  end,  on  the  Hd  of  March. 
1857,  and  was  su<rce(»ded  bv  that  of  James  Buchanan,  who  directe*! 
tlie  negotiations  to  1h»  arrest(»(l  for  the  purpose*  of  enabling  him  to 
(xauiinc  tlie  (piestions  involved,  and  tliev  have  ever  since  ivmaiiied 
in  that  state  of  suspension. 

"The  President  of  tin*  United  States  has  now  taken  the  snl>je('t 
into  consideration,  and  he  is  prepared  to  ccmnnunicate  his  views 
ui)on  it,  with  a  disposition  to  bring  the  negotiation  to  a  sj)eedy  ami 
satisfaetorv  conclusion. 

"*  For  that  |)nrp()se  you  are  hereby  instructed  to  seek  an  early  op- 
portunity to  call  the  attention  of  Her  Majesty's  (TOvernment  to  tlio 
subject,  and  lo  nscerlain  whethei-  it  is  dis[)osed  to  enter  into  negotia- 
tions for  the  ncci'ssion  of  the  ( JovcM-nnient  of  the  Uniteil  States  to 
the  Declaration  of  the  Pni'is  Congress,  with  the  conditions  amiext*<l  hy 
that  bodv  to  the  same:  and  if  you  shall  find  that  (iovernmeiit  so 
disposed,  you  will  then  enter  into  a  convcMition  to  that  etfect,  suh- 
stantially  in  th<»  form  of  a  project  for  that  purpose*  herewith  trans- 
mitted to  von;  the  convention  to  take  ell'ect  from  the  time  when  tlu» 
due  ratifications  of  th<*  sanu*  shall  hav(»  been  excrhangiHl.  It  is  pre- 
sumed that  yon  will  n(»e(l  no  special  explanation  of  the  sentiment^ 
of  the  l*n'^i(lent  on  this  subject  for  the  purpose  of  conducting  tlu* 
necessarv  confcM-ences  with  the  (lovernment  to  which  vou  are  accrwl- 
ited.  Its  assent  is  (»xpected  on  the  ground  that  the  proposition  i?? 
a(xt*]>te(l  at   its  suggestion,  and  in  the  form  it  has  preferred.    For 
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VfMir  own  information  it  will  l)o  snffi<'iont  to  sav  that  tlio  Prosidont 
aillM'n^s  to  tlu»  o[)inion  oxpivsstMl  l)y  my  pivilocc^ssor,  Mr.  Marry,  that 
it  would  In>  eminiuitly  iiesiral>lo  for  tlie  ^ood  of  all  nations  that  the 
pro|M'rty  and  efFivts  of  privati*  individuals,  not  contraband,  shouhl 
!«•  exempt  from  scMzure  and  (ronfiseation  by  national  voss4»ls  in  mari- 
time war.  If  tlie  time  an<l  eirrumstanees  were  propitious  to  a  proH»- 
eutioii  of  the  negotiation  with  that  objcrt  in  view,  he  wotdcl  dirc^-t 
tlint  it  sliouhl  U*  assithiously  pursue<l.  But  the  ri^ht  season  si^i^ms 
to  liave  passe<l,  at  least  for  th(»  presc»nt.  Europe  sirnis  onee  more  on 
the  vergi».  of  quite  general  wars.  On  tin?  olh(»r  hand,  a  portion  of  the 
Anieri(*an  |)eople  have  raisi^i  the  standard  of  insurrection,  and  pro- 
rlaimi^l  a  provisional  government,  and,  through  their  organs,  have 
taken  the  Inid  rt^solution  to  invite  privateers  to  prey  upon  the  ]K*aceftd 
cummerei'  of  the  United  States. 

"  I*ruden«*e  and  humanity  eoni!)ine  in  |M*rsiuiding  the  I*re.sident, 
uiiiler  the  eireumstan<*es.  that  it  is  wis4»  to  s<M*ure  the  lesM*r  gcwMl 
offen»<I  by  the  Paris  Congress,  without  waiting  indefinitely  in  ho|Hj 
to  obtain  the  greater  one  otTeixsl  to  the  nuiritime  nations  by  the  Presi- 
dent of  tlie  TnittMl  States."  « 

Mr.  Sewanl,  8e«*.  of  State,  to  Mr.  Adaiii8.  iiilii.  to  Kimlniid.  I'irctilnr, 
.\|»rn  24.  \m\.  Dip.  (V>r.  is*;i,  IS.  ^ 

TIh»  KaiiM*  rimihir.  iiiiitatiM  iiiiil:iii<Us.  was  s<>nt  to  tli«'  Aiii«'ri«-aii  minis- 
ters ill  FniiMt*.  KiiMsla.  Prussia,  .\ustria,  Ii<*l);iutii.  Italy,  and  lH»n- 
iiiark.  Alwi  to  tlh»  Ni'therlnials.  (.Mr.  Sowanl.  S«m*.  of  Stat#».  to  Mr. 
V\ki\  No.  2.  .May  lo.  1Si;i.  .MS.  Inst.  NVtlMTlands.  XIV.  l!M.  i 

TIm»  dnift  of  a  i-onviMition.  wnt  to  .Mr.  .Vdanis,  was  as  follows: 

'•TIm»  rnitf*il  Stat»*s  of  .\nM*ri<*a  and  lli»r  Maj«»sty  tlw  (Jihhmi  of  t;ri'at 
Hritnin  and  In^hind.  In^in;;  iNpially  aniniat«'d  hy  a  d«*sin'  tn  dctino 
with  nion»  pnN'isi«in  tiN*  ri;;hts  of  lH>!lim*n'nts  and  niMUrMl^  in  tina'  of 
war.  liavo,  for  that  i»nrf>os«i.  t^tuiff^rnNl  full  |Hiwrrs.  tla*  lYf^idrnt  of 
the  rnitcHl  States  n|M»n  <'harh»s  K.  .\danis.  a(iT«*iii(«>tl  as  tlu»ir  rnvoy 
extraonlinary  aial  ndnist«*r  |il<*ni|Nit<>ntiary  to  li«*r  said  Majt^sty.  ami 
Her  Majf*sty  the  (^ii<H>n  of  (in*at   Britain  and  IrHand.  ii|Min    -    -    . 

••Aim!  th«*  siiid  |»lenl|n»ti'ntiari«'s.  afti^r  having;  vxrhaii^nl  thi»ir  full  jNiwrrs. 
have  concludeil  tht»  following:  artirles: 

*•  .\Rlirl.K   I. 

••  1.  Frlvnteerlnj?  is  and  rtMnains  alKdisluMl.  *J.  Tin*  ii«Mit?*al  tla-.:  «t»v««r4 
eneiuy'H  icoikIs.  with  tlif>  t'.\4  (Option  of  Mintrahand  of  w;ir.  :>  Neutral 
goods,  with  till*  i'\(t>ption  oi'  ii>ntral»and  of  war.  an*  nttt  iialilr  to 
enptun*  und«»r  memy's  iIj:;.  I.  HiiM-kad'-N  in  onl«T  !•!  !»«•  I»indin;r. 
must  lie  Hr«^*tivf>:  that  is  to  say.  maiiitaim*<l  tiy  a  ft»nv  sutlii'iriit 
really  to  prevviit  ucwss  to  tin*  coa^t  of  the  fmany. 

"  Arthik  II. 

••Tlie  preneiit  ^invention  sliall  Ih»  ratitii^I  l»y  tli«»  l'n»«*ldrnt  of  th«»  I'liit***! 
Htaten  of  Ainerh'a.  hy  and  with  the  advi«-«»  and  oaiMMit  of  the  S*»iiat«'. 
ami  by  Her  MaJ<*sty  the  (JU(hmi  of  4;reat  Britain  and  Ireland,  and 
the  ratillcatloiitf  shull  Ik'  exihangitl  at  Washin^tou,  within  the  siiaiv 
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of  six  months  from  the  sipiaturc,  or  sooner  if  {KXtfiible.  lu  faitb 
whereof,  the  resiHK-tlve  plenliwtentlarles  have  signed  the  present 
convention  in  (lui»iicate,  ami  have  tliereto  atHxcd  their  sealH. 

"  Done  at  l^)n(lon,  tlie day  of ,  in  the  year  of  our  Ijord  oue 

tliousand  eiglit  Imndred  and  sixty-one  (1861)." 

"We  slionid  now  .  .  .  vastly  prefer  to  Imve  that  [Marcy]  amend- 
ment a<'cepte<l.  Nevertheless^  if  this  can  not  l)e  done,  let  the  in- 
vention be  made  for  adherence  to  the  declaration,  pure  and  simple." 
(Mr.  Seward,  Sec.  of  State,  to  Mr.  Sanford,  min.  to  Belgium,  No.  9, 
June  21,  18(;i,  Dip.  (^or.  1801,  43.) 

'*  Tliere  is  no  reservation  or  difficulty  about  their  application  [i.e., 
the  application  of  the  rules  of  the  Declaration  of  Paris]  in  the  pres- 
ent case.  We  hold  all  the  citizens  of  the  United  State,s,  loyal  or 
disloyal,  alike  included  by  the  law  of  nations  and  treaties;  and  we 
hold  ourst^ves  bound  by  the  same  obligations  to  see,  so  far  as  may 
be  in  our  power,  that  all  our  citizens,  whether  maintaining  this  Gov- 
ernment or  engaged  in  overthrowing  it,  respect  those  rights  in  favor 
of  France  and  of  every  other  friendly  nation.  In  any  case,  not  only 
shall  we  allow  no  privateer  or  national  vessel  to  violate  the  right*? 
of  friendly  nations  as  I  have  thus  described  them,  but  we  shall  ali» 
employ  all  our  naval  force  to  prevent  the  insurgents  from  violating 
them  just  as  much  as  we  do  to  prevent  them  from  violating  the  laws 
of  our  own  countrv/' 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Dayton,  iiiln.  to  France,  No.  10.  Juno  17, 
ISr.l.  Dip.  (^or.  l««n,  2(i8,  211-212. 

"  You  s<»oiii  to  us  to  have  a(l(>j)te(l  the  idea  that  the  insur^rents  are  iiotvs- 
snrily  a  hcllij;crcnt  iK)wor  lKH-aus4»  the  Hritisli  and  Fn'iich  Govom- 
iiicnts  have  choscMi  in  some  of  their  laihlic  pai>ers  to  say  they  are 
so.  .  .  .  Our  view  is  on  the  contrary.  .  .  .  We  do  not  aulinit. 
and  we  sliall  never  admit,  even  the  fundamental  statement  yon 
as.*<ume,  namely,  that  (ireat  Hritain  and  Frauct»  have  nM)jnii2«I 
the  insnrfjents  as  a  bellij^erent  i)arty.  True,  you  say  that  tliey  have 
so  declarcMl.  We  reply  :  Yes.  but  tliey  have  not  de<'lare<l  so  to  n^- 
Yon  may  rejoin:  Their  pul)iic  declaration  cxindudcs  the  fact.  We 
nevertheless  reply:  It  nuist  l)e  not  their  dei'la  rat  ions,  but  their  lu-tion 
that  shall  conclude  the  fact.  That  action  dot»s  not  yet  ai)pear.  and 
we  trust,  for  tiie  sake  of  harmony  with  them  and  iK»ace  thnaiphout 
the  w()rl<l.  that  it  will  not  happen."  (Mr.  Seward,  Se<'.  of  State,  to 
Mr.  Dayton,  No.  24,  "strictly  confidential,"  July  1.  18(S1,  MS.  InsL 
France,  XVI.  1(>.) 

Mr.  Dayton,  American  minister  at  Paris,  acting  ujwn  the  cin'ular 
instruction  of  Aj)ril  24,  18G1,  brought  tlie  views  then»in  expressed  to 
the  attention  of  ^[^.  Thouveuel,  minister  of  foreign  affairs  of  Fram'e, 
in  a  personal  interview.  Some  correspondence  then  took  i>huv.  ami 
on  the  :Ust  of  May  Mr.  Dayton,  in  view  of  the  fact  that,  sinci>  tlie 
circular  was  written,  the  l)elligerency  of  the  Confederate  States  had 
l>een  acknowledged  by  England  and  France,  proposed  the  accessi«i 
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of  the  United  States  to  the  Declaration  of  Paris,  not  pure  and  simple, 
hut  with  the  Marry  amendment. 

Writing  to  Mr.  Dayton  on  July  fi,  1861,  Mr.  Seward  observed  that 
what  was  directed  to  be  proposed  to  France  in  the  circular  of  April 
24  was  **  equally  and  simultaneously  proposed  to  every  other  mari- 
time |)ower.^'  Understanding,  said  Mr.  Seward,  that  an  attempt  to 
ot)(ain  the  acceptance  of  the  Marcy  amendment  "  would  require  a 
negfitiation  not  merely  with  Franco  alone,  but  with  all  the  other 
original  parties  of  the  Congress  of  Paris,  and  every  government 
that  has  since  acce<le<l  to  the  declaration,"  as  well  as  the  unanimous 
cfmsent  of  all  those  powers,  the  United  States  had  decided  to  offer  to 
adhere  to  the  declaration,  pure  and  simple.  "  In  this  way,"  declared 
Mr.  Seward,  "  we  exix»cted  to  remove  every  cAUse  that  any  foreign 
[Kiwer  couhl  have  for  the  recognition  of  the  insurgenti>  as  a  belligerent 
power.'*    Continuing,  Mr.  Seward  sjiid : 

*•  We  sliall  not  ac<|nies<*e  in  any  d<»<*laration  of  the  Government  of 
Franci»  that  assumes  that  this  Government  it  not  now,  as  it  alwavs 
has  li«MK  exclusive  soven»ign,  for  war  ns^well  as  for  peace,  within  the 
States  and  Territories  of  the  Federal  Union,  and  over  all  citizens,  the 
disloval  and  loval  all  alike.  We  treat  in  that  character,  which  is 
our  legal  character,  or  we  do  not  treat  at  all,  and  we  in  no  way 
consent  to  compromise  that  character  in  the  least  degree;  we  do  not 
even  suffer  this  character  to  Ix^coine  the  subject  of  discussion.  (lood 
faith  and  honor,  as  well  as  the  same  ex|>ediency  which  prompted  the 
proffer  of  our  acc^ession  to  the  IVclnration  of  Paris,  pure  and  simple, 
in  the  first  instana»,  now  nKjuin*  us  to  adhere  to  that  proposition  and 
abide  by  it;  and  we  do  adhere  to  it,  not,  however,  as  a  divided,  but  as 
an  undivided  nation.  The  pn)position  is  tendered  to  France  not  as  a 
neutral  but  as  a  friend,  and  the  agreement  is  to  l)e  obligatory  upon 
the  United  States  and  France  and  all  their  legal  de|K'ndoncies  just 
alike. 

**  The  case  was  peculiar,  and  in  the  aspect  in  which  it  presented 
itscdf  to  you  portentous.  We  wen*  content  that  you  might  risk  the 
experiment,  so,  however,  that  you  should  not  bring  any  n»sponsibility 
for  delay  up<m  this  Governnn»nt.  Hut  you  now  stH»  that  by  iiicor|)o- 
rating  the  Marcy  amendment  in  your  pro|)osition,  yo!i  have  en<»oun- 
tere<l  the  verv  difficultv  whicli  was  at  first  fores^HMi  bv  us.  The  fol- 
lowing  nations  are  parties  to  the  IKvlaration  of  Paris,  namely :  Pa<leu 
Bavaria.  Ik»lgium,  Bi-emen,  Brazils.  l)u<'hy  of  Brunswick,  Chili,  the 
Argentine  Confederation,  the  (lerniaiiic  Confcileration,  Denmark,  the 
Two  Sicilies,  the  Republic  of  the  K(|uator,  the  Roman  States,  Greeiv, 
Guatemala,  Ilayti,  Hamburg.  Hanover,  the  two  Hesses,  Liibeck, 
Mecklenburg  Strelitz,  Mtrklenburgh  Schwerin,  Nassau,  Oldenburgh, 
Panua,  Holland,*  Peru,  Portugal,  Saxony,  Saxe  Altenburgh,  Saxe 

« I.  e.,  the  Netherlands. 
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Cobnrg  Gotha,  Saxe  Mciningen,  Saxe  Weimar,  Sweden,**  Switzer- 
land, Tuscany,  Wurtemberg,  Anhault  Dessau,*  Modena,  New  Granada, 
.and  Uruguay.® 

"  The  great  exigency  in  our  affairs  will  have  passed  away — for 
preservation  or  destruction  of  the  American  Union — before  we  could 
bring  all  these  nations  to  unanimity  on  the  subject,  as  you  liave  sub- 
mitted it  to  Mr.  Thouvenel.  It  is  a  time  not  for  propagandism,  but 
for  energetic  acting  to  arrest  the  worst  of  all  national  calamities.  We 
therefore  expect  you  now  to  renew  the  proposition  in  the  form  origi- 
nally prescribed.  But  in  doing  this  you  will  neither  unnecessarily 
raise  a  question  alx)ut  the  character  in  which  this  Government  acts 
(l>eing  exclusive  sovereign),  nor,  on  the  other  hand,  in  any  way  com- 
promise that  character  in  any  degree.  Whenever  such  a  question 
occurs  to  hinder  you,  let  it  come  up  from  the  other  party  in  the  nego- 
tiation. It  will  be  time  then  to  stop  and  wait  for  such  further 
instructions  as  the  new  exigency  may  require. 

"  One  word  more.  You  will,  in  any  case,  avow  our  preference  for 
the  proposition  with  the  Marcy  amendment  incorporated,  and  will 
assure  the  (xovernment  of  France  that  whenever  there  shall  be  any 
hope  for  the  adoption  of  that  beneficent  feature  by  the  necessary 
j)arties,  as  a  principle  of  the  law  of  nations,  we  shall  be  ready  not  only 
to  agi-ee  to  it,  but  even  to  propose  it,  and  to  lead  in  the  necessan' 
negotiations. 

'"  This  paper  is,  in  one  view,  a  conversation  merely  l)etween  yourself 
and  lis.  It  is  not  to  be  made  public.  On  the  other  hand,  we  confide 
in  your  discretion  to  make  such  explanations  as  will  relieve  youn^lf 
of  eml)arrassiiients,  and  this  (ioverninent  of  any  suspicion  of  incon- 
sisteiK'V  or  indirection  in  its  intercourse  with  the  enlightened  and 
friendly  Govorinnent  of  France.'' 

ft 

Mr.  Sownrd,  Seo.  of  State,  to  Mr.  Dayton,  inin.  to  Franco,  No.  27,  July »». 
isr»l,  l)li>.  Cor.  18<n,  21.^). 

Seo  Mr.  Dayton  to  Mr.  Soward,  No.  12,  June  22.  18(»1.  Dli).  Cor.  18<>1.  215. 
It  may  bo  observed,  however,  that  in  the  place  here  citeil  only  brief 
extract.**  from  Mr.  Dayton's  dispatch  are  printed,  insufficient  to  dis- 
close the  action  he  had  taken.  It  ai)i)ears  by  a  note  of  Mr.  Dayton  to 
the  minister  of  foreign  affairs  of  Au^.  2.  1S<»1,  that  he  had  on  llie 
.'Hst  of  May  proi>o.sed  the  accession  of  the  United  States  with  the 
Marcy  amendment.      ( Dij).  Cor.  1801,  223.) 

See,  also.  Mr.  Dayton  to  Mr.  Seward,  No.  15,  July  5.  ISCJl,  Dip  Cor.  18»>1, 
21S. 

On  August  2,  18()1,  Mr.  Dayton,  who  had  then  received  Mr. 
Seward's  Xo.  27,  of  Jnlv  (\  18()1,  wrote  to  the  French  minister  of 


a  I.  (\.  Sweden  and  Norawy. 

''  I.  c,  Anlialt-I)€»ssan-Co<»then. 

c  Fraukfort  should  be  added  to  the  list     See  supra,  p.  562. 
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foreign  affairs,  offering  the  unconditional  adhesion  of  the  United 
State's  to  tlie  Declaration  of  Paris. 

On  the  20th  of  Augtist,  M.  Thouvenel,  who  was  acting  in  concert 
with  I»nl  John  Russell,  inclosed  to  Mr.  Dayton  the  text  of  a  written 
dec*laration  which  he  j)ro|)os<»d  to  make,  on  signing  the  convention 
ci>ncvriiing  the  declanition  of  Paris.  The  proposed  declaration  read 
as  foUows:  **  In  affixing  his  signature  to  the  convention  .  .  . 
the  undersigned  <leclares,  in  execution  of  the  orders  of  the  Finip4»ror, 
that  the  (lovennnent  of  His  Majesty  does  not  intend  to  luidertake,  hy 
the  said  convention,  any  engagement  of  a  nature  to  implicate  it, 
diriM'tly  or  indin*ctly,  in  the  internal  conflict  now  existing  in  the 
Unite^I  States." 

In  a  p<»rsonal  inten*iew  with  Mr.  Dayton,  M.  Thouvenel  explained 
that  his  reason  for  intending  to  make  this  declaration  was  that  the 
pnivisions  of  the  convention  might  l)e  construed  hy  the  United  States 
as  binding  the  Knglish  and  French  (lovemments  to  pursue  and 
punish  Conf«»derate  privateers  as  pirates,  ami  it  was  dwined  n4»<'f»ssarv 
to  n»pt»l  this  infereiKV.  Mr.  Daytcm  objwted  to  the  propoM»d  d<»clara- 
tion.  and  intimated  that  he  might  be  under  the  necessity  of  referring 
the  matter  to  his  (lovernment. 

Mr.  Dayton,  iiilii.  to  France,  to  Mr.  Stnvanl,  S<h\  of  State.  No.  24.  Auj:.  2, 

1Si;i,  I  Up.  <\>r.  lS<n.  222-224. 
84H».  hIw».  Miinn*  to  HHme.  No.  l\r\  Aug.  22.  18«n,  and  No.  37,  Auu.  20,  IWIl, 

Pip.  <'or.  18<;i,  22H-22H,  228-231. 

On  August  17,  18(>1,  Mr.  Dayton  was  instructed  to  sus|)end  nego- 
tiations till  the  result  should  l)e  known  of  the  nnpuvt  whirh  Mr. 
Adams  had  bei^n  instructed  to  make  for  "  expianutions  **  from  liord 
John  Hus.sell. 

Mr.  Sewanl.  S«s'.  of  State,  to  Mr.  Dayton,  niin.  to  Kran<f,  No.  41,  Aug.  17, 

lHi)l,  nip.  Cor.  \m\,  224. 
8ee,  almn  mtiui*  to  Hanu\  No.  T<\,  S<»pt.  r>,  ISiU,  Id.  2:n. 

*•  The  oljsi'uritv  of  the  text  of  the  dcM'laratiou  whi<*h  Mr.  Thouvenel 
submits  to  us  is  sufficient  I V  ivlirve<l  bv  Ills  verl»al  explaiuition>.  .  .  . 
He  j^aid  .  .  .  that  we  could  deal  with  thes<»  {M'ople  as  wo  cIhm»m\ 
and  they  ( Kngland  and  Kraiuv)  could  only  expn^fNS  their  n»gn»t>  on 
tbf  r^im*  of  humanity  if  we  >houId  ileal  with  them  a^^  pirate^,  but 
tliat  they  could  not  pailicipate  in  .Mich  a  <H)urse.  .  .  .  Frano* 
(ItHrlineH  to  reci»ive  that  adhesion  |of  the  Tnitefl  Stat«*s  to  the  Declara- 
tion of  Paris),  unh^ss  she  U»  allowed  to  nuike  a  sjMMMal  dtvlaration, 
which  would  constitute  an  additional  and  qualifying  article,  limiting 
the  oliligations  of  France  to  the  l-nitinl  States  to  a  narrower  rang\» 
than  the  obligations  which  the  Tnited  States  nnist  assume  tmvards 
Frmnce  and  towards  everj-  other  one  of  the  forty-six  sovereigns  who 
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are  parties  to  it,  and  narrower  than  the  mutual  obligations  of  all 
those  parties,  including  France  herself.     .     .     . 

"  I  know  that  France  is  a  friend,  and  means  to  be  just  and  equal 
towards  the  United  States.  I  must  assume,  therefore,  that  she  means 
not  to  make  an  exceptional  arrangement  with  us,  but  to  carry  out  the 
same  arrangement  in  her  interpretation  of  the  obligations  of  the 
Declaration  of  the  Congress  of  Paris  in  regard  to  other  powers.  Thus 
carried  out,  the  Declaration  of  Paris  would  be  expounded  so  as  to 
exclude  all  internal  conflicts  in  states  from  the  application  of  the 
articles  of  that  celebrated  declaration.  Most  of  the  wars  of  modem 
times — perhaps  of  all  times — have  been  insurrectionary  w^ars,  or 
'•  internal  conflicts."  If  the  position  now  assumed  by  France  should 
thus  be  taken  by  all  the  other  parties  to  the  declaration,  then  it  would 
follow  that  the  first  article  of  that  instrument,  instead  of  being,  in 
fact,  an  universal  and  effectual  inhibition  of  the  practice  of  pri- 
Aateering,  would  abrogate  it  only  in  wars  between  foreign  nations, 
while  it  would  enjoy  universal  toleration  in  civil  and  social 
wai^s.     .     .     . 

"  I  can  not,  indeed,  admit  that  the  engagement  which  France  is 
required  to  make  without  the  qualifj-ing  declaration  in  question 
would,  directly  or  indirectly,  implicate  her  in  our  internal  conflicts 
But  if  such  should  be  its  effect,  I  must,  in  the  first  place,  disclaim 
any  desire  for  such  an  intervention  on  the  part  of  the  United  States. 
The  wliole  of  this  long  correspondence  has  had  for  one  of  its  objects 
the  j)ur])ose  of  averting  any  such  intervention.  If,  however,  such  an 
intervention  would  he  the  result  of  the  unqualified  execution  of  llu* 
convention  l)v  France,  tht^i  the  fault  clearlv  must  be  inherent  in  the 
Declaration  of  the  Congress  of  Paris  itself,  and  it  is  not  a  n\sult  of 
anything  tliat  the  Ignited  States  have  done  or  proposed.     .     .     . 

*•  You  will  inform  Air.  Thouvenel  that  the  i)roposed  declaration  on 
the  part  of  the  P^mperor  is  deemed  inadmissible  by  the  Pi-esident  of 
the  United  States;  and  if  it  shall  be  still  insisted  upon,  you  will  then 
inform  hini  that  you  are  instructed  for  the  present  to  desist  from 
further  negotiation  on  the  subject  involved." 

Mr.  Sewanl,  S(m-.  of  State,  to  Mr.  Dayton,  nilii.  to  Franco,  No.  .W,  S<Tt 

10,  istu,  Dii).  Cor.  i8(n,  2:'»;;. 

S(M'  M.  ThouvcMi(»l  to  Mr.  Dayton,  Srpt.  '•>,  1S<H,  fonuaUy  stntinj?  the 
sjHM'ific  Ki'onnds  of  t'xcrption  to  the  nnconditional  aiUuv^Um  by  tlw 
Tnitod  Stat(»s  to  tin*  Derlnration  of  Varls,  undrr  tho  comlltlons  thrti 
oxistinj;.  Ho  niaintaincHl  that  sucb  a  r(*sorvatlon  as  lie  pit>VK>stxl  was 
essential,  sinro  the  Cabinet  of  Washinjxton  might  "In?  led,  by  the  i».ir- 
ticular  point  of  view  in  which  it  is  placcnl.  to  draw  from  the  art 
which  we  are  ready  to  coiH-hale  such  (H)nstH|uenees  as  we  sliouM  ni»w 
absolntely  n»ject."     (Dip.  Cov.  1SC»1,  L»n<;,  2:*.7.) 
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Mr.  Piiytoti  (H>niiiiiinfcHt(Nl  to  M,  TlMnivoni»l  n  copy  of  Mr.  RewiinrH  No. 

ri4»,  of  i!k*pt.  UK  JSi;i.     M.  Tliouvoiiel  ni€»roly  ticknowl<HjK(Hl  Its  re<vlpt. 

thus  tacitly  tnMitlii^  the  ne^^otiatloii  as  eloMeil.     (Dip.  for.  1801.  2:{8. 

*S^K ) 
In  u  Miinllar  stMise,  see  Mr.  Sowanl,  Sec.  of  State,  to  Mr.  Dayton,  No.  I'M, 

April  S.  1WJ2,  MS.  Inst.  Fram-e,  XVI.  VM. 

On  July  11,  IWil,  Mr.  Adams,  American  minister  in  Ijondon,  form- 
ally |)n)iH»s(Ml  to  Ixird  John  Uussell  the  conehi.sion  of  a  convention 
for  the  adhesion  of  the  United  States  to  the  Declaration  of  Paris. 
On  the  18th  of  July,  I^ord  John  Uussell,  in  reply,  stated  that  the 
mode  of  adhering  to  the  declaration  hy  those  who  were  not  originally 
parties  to  it  was  hy  simple  notification,  and  that  as  the  oliject  of  the 
decluration  was  to  obtain  a  general  concurrence  upon  questions  of 
maritime  law,  it  eml)raced  various  powers  and  did  not  contemplate 
an  insulatcKl  engagement  l)ctween  only  two  of  them;  hut  he  added 
that,  if  Her  Majt'sty^s  (iovernment  siiould  Ik^  assunnl  that  the  United 
States  were  n»ady  to  enter  into  a  similar  engagement  with  France  and 
the  other  maritime  jwwers,  they  would,  in  order  to  save  time,  advise 
the  Queen  to  enter  into  a  convention  on  the  subject  so  s<Km  as  they 
Hhould  lie  infonned  that  a  similar  conventicm  was  ready  for  signature 
between  the  United  States  and  France,  so  that  they  might  U'  signed 
smiultamH>usly. 

Mr.  AdaiuR.  niln.  to  England,  to  Mr.  Sewanl.  S<m>.  of  State*.  No.  17,  July 
10,  liMM,  and  a(*<*oni|mnyin^  (i>rn*siM)n<l«>n(v,  Dip.  (\ir.   1M4il,  i)7-l<N). 

S4^\  also,  Mr.  Adams  to  Mr.  S<*wanl,  No.  2,  May  21.  ISiil.  Dip.  (*<>r.  IHin, 
74.  78;  Mr.  Steward  to  Mr.  Adams.  No.  :V2,  July  1,  184n,  id.  1)5;  Mr. 
Adams  to  Mr.  Seward.  No.  !*«>.  July  iVi.  I8<;i.  Ul  n»r». 

On  July  20,  18t)l,  Mr.  A<lams  infonned  I^)rd  John  Kusm^H  that  he 
had  lieen  in  (correspondence  with  Mr.  Dayton,  at  Paris,  and  that  Mr. 
Dayton  had  desireil  to  ascertain  whether  |K»rs(»vcran(v  in  the  attempt 
to  secure  the  Mar<T  amen<lincnt  would  Ih»  fruitless  in  Kngland.  Mr. 
Adams  said  that  he  had  e\press4*d  to  Mr.  Dayton  the  Ix'lief  that  it 
would  l)e  so,  and  he  wished  to  learn  whether  this  view  was  corrert. 

Ixinl  John  Russell  rt»plied.  July  iU,  that  Mr.  .VdamsV  Mateinent 
wa.s  **  perfectly  correct:"  that  he  consicleriMl  the  Marcy  amendment 
ina(lmi>^il>le.  Hut  he  added  that,  if  a  convention  should  1h'  >i<;ned, 
the  engagiMuent  on  the  part  of  (treat  Hritain  would  Ih»  '*  pro>|K»ctive  " 
and  would  '*  not  invalidate  anything  already  don«'.** 

Mr.  Adams,  in  tran.smitting  this  r()rre>poiHlenc«*  to  his  (iovernment, 
aiid  that  he  did  not  understand  the  meaning  of  this  phras4\ 

Mr.  Adaiufl,  mln.  to  Kngland.  to  Mr.  S«>ward.  S«><*.  «»r  Stat«\  .\o.  *J2,  M\f:. 
2,  1801,  and  aecouiimuyiiit;  corresiKindi'uce,  Di|>.  Cor.  1(«U.  KK^llO. 
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On  receiving  the  correspondence,  Mr.  Seward  sent  to  Mr.  Adams 
on  August  17,  1861,  an  extended  instruction.  Mr.  Seward  considered 
unimportant  the  proposed  declaration  that  the  operation  of  the  con- 
vention should  be  "  prospective  "  only,  but  he  saw  difficulties  in  the 
way  of  accepting  the  declaration  that  the  signature  of  the  convention 
should  not  invalidate  "  anything  already  done."  He  desired  Great 
Britain  to  specify  what  the  thing  was  already  done  that  was  not  to 
be  invalidated. 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Aduius,  mlu.  to  England,  No.  01,  Aug. 
17,  18«n,  Dip.  Cor.  1801,  112. 

Two  days  after  the  foregoing  instruction  was  signed,  Mr.  Adams 
received  from  Earl  Russell,  under  date  of  the  19th  of  August,  a  draft 
of  a  proposcnl  written  declaration  to  l)e  made,  on  the  signing  of  the 
convention.  Like  the  declaration  proposed  by  M.  Thouvenel  in 
Paris,  it  declared,  mutatis  mutandis,  that  the  British  Government, 
in  signing  the  convention,  did  "  not  intend  thereby  to  undertiike  any 
engagement  which  shall  have  any  bearing,  direct  or  indirect^  on  the 
interiuil  differences  now  prevailing  in  the  ITnited  States.''  On  receiv- 
ing this  comnumication,  Mr.  Adams  deemed  it  advisable  to  suspend 
action  till  he  should  receive  further  instructions;  and,  with  this  end 
in  view,  he  addressed  to  Earl  Russell,  on  the  23rd  of  August,  a  long 
note  setting  forth  his  reasons  for  declining  to  fix  a  day  for  the  sign- 
ing of  the  (convention.  In  this  note  Mr.  Adams  fully  reviewed  the 
courses  of  the  negotiations,  and  argued  that  it  would  be  better  that 
the  convention  should  not  be  signed,  than  that  it  should  be  ar»'epte<l 
with  ''  a  particular  exception,  susceptible  of  so  wide  a  construction." 
as  the  proposed  declaration. 

To  this  note  Karl  Russell  replied  on  August  t28,  ISOl.  After 
recapitulating  the  various  steps  in  the  negotiations,  he  explained  the 
meaning  and  purpose*  of  his  proposed  declaration  as  follows: 

'*  On  some  recent  occasions,  as  on  the  fulfillment  of  the  tn»aty  of 
184(),  resp(»cting  the  boundary,  and  with  respect  to  the  treaty  called 
bv  the  name  of  the  *  Clavton-Bulwer  treat v,"  serious  ditTenMia*s  have 
arisen  with  regard  to  tiie  precise  meaning  of  words,  and  the  intention 
of  those  who  framed  them. 

*'  It  was  most  desirable  in  framing  a  new  agreement  not  to  give  rise 
lO  a  fresh  dispute. 

"  Hilt  llie  (lill'ereiit  attitude  of  (ireat  Britain  and  of  the  Unitetl 
States  ill  regard  to  tlie  internal  dissensicms  now  unha[)pily  prevailin<r 
in  (lie  I'liitcd  States  gave  warning  that  such  a  dispute  might  ari>e 
out  of  lh<'  proposiMJ  convention. 

'*  llcr  Majesty's  (lovernment,  upon  receiving  intelligence  that  the 
President  iiad  declared  by  proclamation  his  intention  to  i)I(H.'kade  the 
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ports  of  nine  of  the  States  of  the  Union,  and  that  Mr.  Davis,  npeaking 
in  the  name  of  those  nine  States,  had  declared  his  intention  to  issue 
letters  of  niarc|iie  and  reprisals,  and  having  also  received  certain 
information  of  the  desi^  of  both  sides  to  arm,  had  cx>me  to  tlie  con- 
clusion that  civil  war  exis-ted  in  America,  and  Her  Majesty  had  there- 
ufMrn  pnx'laimeil  her  neutrality  in  the  approaching  contest. 

*'The  (iovernment  of  the  United  States  on  the  othcT  hand,  spoke 
only  of  unlawful  combinations,  and  designated  those  concerned  in 
them  as  n*Uds  and  pirates.  It  would  follow  logically  and  consist- 
ently, from  the  attitude  taken  by  Her  Majesty's  Government,  that  the 
so-called  C'onfe<lerate  States,  being  acknowledged  as  a  Iwlligi^n^nt, 
might,  by  the  law  of  nations,  arm  privateei*s,  and  that  their  privateers 
must  1h*  n*garded  as  the  armed  vessels  of  a  Udligerent. 

*•  With  e«iual  logic  and  consistency  it  would  follow,  from  the  j)osi- 
tion  taken  by  the  United  States,  that  the  privatcN»rs  of  the  Southern 
States  might  Im»  decrwnl  to  l)e  pirates,  and  it  might  Ik»  further  argued 
by  the  (rovernment  of  the  United  States  that  a  Eurojx*an  jK)wer  sign- 
ing a  convention  with  the  United  States,  declaring  that  privat(vring 
wms  and  remains  aliolished,  would  Ix;  bound  to  treat  the  privateers  of 
the  so-calle<l  Confederate  States  as  pirates. 

^  Hence,  instiMid  of  an  agnn^ment,  chargi^  of  lm<l  faitli  an<l  viola- 
tion of  a  convention  might  Ik*  brought  in  the  Unit^nl  States  against 
the  |H>wer  signing  such  a  (convention,  and  tnniting  the  privat<*ers  of 
the  so-calIe<l  Confederate  States  as  those*  of  a  U»Higc»rent  jMjwer. 

"The  undersigned  had  at  first  intendtMi  to  make  verbally  the  <hM-la- 
ration  pro|M>s«Ml.  But  he  r<msiden»d  it  wouM  Im»  luon*  clear,  nion» 
o|K*n.  mon'  fair  to  Mr.  Adams  to  put  the  <ieclaratioii  in  writing,  and 
give  notici*  of  it  to  Mr.  A<lams  In^fore  signing  the  coiiv«'ntion." 

Mr.  .VdiiiiiH  til  VmtI  UiiKM^M.  Auk.  'S\,  \m\,  I>ip.  Tor.  ISiil.  fjo;  Karl  Uiis- 
m*n  to  Mr.  AdaiiiH.  Aii^.  2H.  INiil.  id.  rjS.1'J1). 

Writing  to  Mr.  Adams  on  S(»ptemlM»r  7,  lsr»l,  U^fon*  the  n^vipt  of 
Earl  I{uss4»irs  note  to  the  latter  of  the  2Stli  of  .Vugust,  Mr.  S«'>vard, 
|ienviving  the  object  of  the  propos4Ml  dei*laration,  declanul  it  to  Im» 
**  inadmi.^sible,*'  on  the  following  grounds : 

1.  That  it  ^*  w6uld  In>  virtuallv  a  new  an<l  distinct  article  incor- 
ponitfMl  into  the  pn>j«M"ted  convention.'' 

2.  That  to  admit  su<*h  an  arti<-le  would  Im»  "to  |H*rinit  a  foreign 
|>ower  to  take  cogniauimv  (»f  and  adjust  it^  ivlation^  upon  a<>inn(Ml 
iiit«-rnal  and  pun*ly  d<iniestie  ditfen'n(*<s  e.\i>ting  within  <Mir  own 
i-«M«iiirv.'' 

CI.  Thai  the  pn>|>osed  divlanition  was  not  mutual. 
4.  That  it  *Mvoul<l  U'  a  substantial  and  even  a  radical  departun* 
from  the  dei*laration  of  the  Congiv>s  of  Paris." 
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Mr.  Seward,  Sec.  of  State,  to  Mr.  Adams,  min.  to  England,  No.  83,  Sept' 
7.  1801,  Dip.  Cor.  1861,  125. 

In  tlie  i-ourse  of  this  Instruction,  Mr.  Seward  said:  "  It  is  my  desire  tiwt 
we  may  withdraw  from  the  subject  carrying  away  no  feelings  of  pas- 
sion, prejudice,  or  jealousy,  so  that  in  some  happier  time  it  may  be  re- 
sumed, and  the  important  objects  of  the  proposed  convention  may  be 
fully  secured.     I  believe  that  that  propitious  time  is  even  now  not 
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only  willingly  and  unconditionally  accept  the  adhesion  of  the  United 
States  to  all  tlie  benignant  articles  of  the  declaration  of  tlie  congress 
of  Paris,  but  will  even  go  further,  and,  relinquishing  her  present 
objections,  consent,  as  the  United  States  liave  so  constantly  invited, 
that  the  private  proi>erty,  not  contraband,  of  citizens  and  subjects  of 
nations  In  collision  shall  be  exempted  from  confiscation  equally  in 
warfare  waged  on  the  laud  and  In  warfare  waged  upon  tlie  seas, 
which  are  tlie  conmion  highways  of  all  nations. 

Regarding  this  negotiation  as  at  an  end,   the  question   arises,  what, 
then,  are  to  be  the  views  and  iK)licy  of  the  United  States  in  regard 
to  the  rights  of  neutrals  In  maritime  war  in  the  present  case.    My 
previous  despatches  leave  no  uncertainty  upon  this  {lolnt.    We  regard 
Great   Britain   as  a  friend.     Iler  Majesty's  flag,   according  to  oar 
traditional  principles,  covers  enemy's  goods  not  i^ontnilmnd  of  wnr. 
Goods  of  Her  Majesty's  subjects,  not  contraband  of  war,  are  exempt 
from   confiscation,  though  found  under  a  neutral  or   disloyal  flag. 
No  depredation  shall  be  committed  by  our  naval  forces  or  lij'  those 
of  any  of  our  citizens,  s<»  far  as  we  can  prevent  it,  upon  the  vessels  or 
proi)crty  of  British  subjects.     Our  blockade,  being  eflPective,  must  be 
respe<"ted. 

The  unfortunate  failure  of  our  negotiations  to  amend  the  law  of  nations 
in  regard  to  maritinio  war  docs  not  niaice  us  enemies,  although,  if 
tlicy  liad  bcvn  siicci\shful,  we  should  have  i)erhaps  Xnyen  more  assured 
frieiuls. 

Civil  war  is  a  calamity  from  which  <'crtainly  no  jmople  or  nation  that 
has  over  existed  has  Ikhmi  always  exempt.  It  is  one  whicli  pn»bably 
no  nation  ever  will  escape.  l*erliaps  its  mo.st  injurious  trait  is  it** 
tendency  to  subvert  the  good  understanding  and  break  up  tlit^  n»la- 
ti(»ns  existing  between  the  (Iistractc<I  state  and  friendly  nations,  and 
to  involve  thcni,  sooner  or  later,  in  war.  It  Is  the  dt»sire  of  tbe 
United  States  that  the  internal  differences  existing  in  this  countrr 
may  l»e  confined  within  our  own  borders.  I  do  not  suffer  myself  ft>r 
a  moment  to  doubt  that  (Jreat  Britain  has  a  desire  that  we  may  be 
snccessfui  in  attaining  that  obj«^*t.  and  that  she  bioks  with  dn*:id 
upon  the  iM»ssil»ility  of  being  herself  drawn  into*this  unhappy  inter- 
nal controviM'sy  of  nnr  own.  I  do  not  think  it  ran  be  regardetl  .hs 
disn^spectful  if  you  should  remind  Lord  UussiMl  that  when,  in  IS'IS. 
a  civil  war  broke  out  in  Canada,  a  part  of  the  British  d<»niinions  adja- 
cent to  the  United  States,  the  Congress  of  the  T^niteil  StatiM^t  |mss»^ 
and  the  rresi<lent  executed  a  law  which  effectually  preventt^l  any 
intervention  against  the  (Jovernnient  of  (Jreat  Britain  in  thtwe  inter- 
nal differences  by  American  citizens,  whatever  miglit  be  their  ni«»- 
tivcs.  re.il  or  prct^'mled.  whether  of  interest  or  synipnthy.  I  <end 
y<»u  a  copy  of  that  enactment.     The  British  (Jovernnient  will  judi:** 
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distant ;  and  I  will  hope  that  when  It  comes  Great  Britain  will  not        i 
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fur  Itnelf  whether  it  in  Buggcstive  of  any  meaRures  on  the  part  of 
Groat  Britain  that  might  tend  to  preserve  the  peace  of  the  two  coun- 
trlea,  and,  thn)URh  that  way,  the  peace  of  all  nations.**  (Id.  127.) 
As  to  the  aignatare  by  Mr.  Camiwi  M.  Clay  and  Prince  Gortschakoff,  in  the 
autumn  of  1861,  of  a  treaty  for  the  amelioration  of  the  rigors  of  mari- 
time war,  and  its  subsequent  iiostponement  and  abandonment,  by 
mutual  consent  of  the  two  Governments,  see  Mr.  Seward,  Sec.  of 
State,  to  Mr.  Clay,  uiin.  to  Russia,  No.  10,  Oct  23,  18H1,  MS.  Inst 
Russia,  XIV.  238;  same  to  same,  Nos.  20  and  26,  Nov.  9,  1861,  and 
Jan.  8,  1862,  id.  230,  244 ;  Mr.  Seward,  Sec.  of  State,  to  Mr.  Stoeckl, 
Rusian  min.,  Jan.  8,  1862,  MS.  Notes  to  Russian  Leg.  VI.  114;  Mr. 
Seward,  Sec.  of  State,  to  Mr.  Clay,  min.  to  Russia,  No.  32,  March  6, 
18fS2,  MS.  Inst  Russia,  XIV.  240. 
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United  States  r.  Judge  Peters  (18(X)),  r>  Cranch,  115. 
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"  Tlie  papers  of  the  Continental  Congress  preserved  in  tliis  Depart- 
ment have  lH*t»n  thoroughly  examined,  and  tlie  only  n»cords  of  the 
lioard  of  admiralty  which  have  \h*vu  found  ndate  solely  to  the  pro- 
c-eiMlings  of  (\)ngress.  .  .  .  The  a<ljudi<*ation  of  prize  cases  does 
not  ap|M>ar  to  have  Ixhmi  made  the  duty  of  the  said  I)oard;  and  as  it 
was  left  to  the  courts,  the  establishment  of  which  was  '  recommended  to 
the  s(»veral  legislatures  in  the  United  (\)lonii»s '  by  article  4  of  the 
n*solution  of  Congr*^*<  forming  the  United  States  Navy  (Noveml)er 
25,  1775),  it  was  not  subject  to  the  interference  of  Congn^s  except  in 
cases  of  ap|Mml  (see  article  (»th.  same  n»soluti<m)." 

Mr.  Hn)wii,  «*lilt*f  dork,  iH^piirtinciit  of  Stnto,  to  Mr.  Wlnjj.  rlilef  clerk, 
rHMwirtinent  of  Justice.  July  24.  1S7!>.  rJ!>  ^^S.  iKmi.  I^t.  2<18. 

District  courts  of  the  United  States  f>ossess  all  the  |)owers  of  a 
c-ciiirt  of  admiralty,  Inith  instance  and  prize,  and  may  award  restitu- 
tion of  pn>jx*rty  claime<]  as  priz4»  of  war  by  a  foi'eign  captor. 

<;in>»s  r.  Tlie  Sloop  Rotney  ( 1704).  .1  Dall.  tl. 

PnxiHMlings  against  the  ship  and  cargo  are  to  lie  had  In^fore  the  dis- 
Irirt  I'ourt  of  the  Unite<l  Statt»s  according  to  the  laws  of  (\>ngress  and 
the  UMige  and  practic<»  of  courts  of  admiralty  in  prize  caus<»s. 

I^f.  At.  (len..  170S,  1  Op.  HTi, 

The  juris4liction  of  the  Supreme  Court  of  the  United  States  in 
prize  cas<»s  is  ap|M*llate  only,  and  a  claim  can  not  for  the  first  time  Im» 
ifit«'rp<»4'd  th<»n»:  but.  where  a  cas<»  was  dispt>s4'd  of  in  the  district 
c*<Mirt  without  pn>|)er  op{K)rtunity  to  claimants  to  apix^ar.  and  the 
ilt'iTtH'  was  affirmed  bv  the  cireuit  court,  the  cax*  was  n>manded  to  tlu» 
(Mrcuit  ccMirt,  with  dinvtions  to  allow  a  claim  to  1h>  liliHl. 

Tlie  llarriwin  (IHiri).  1  Wheat.  'JllS. 

Tlie  validity  of  the  seizure  an<l  the  (piestion  of  prize  or  no  prize  can 
only  In*  determined  in  the  (*ourts  u|M)n  which  juri>di<*tion  has  Inhmi  (^>n- 
fern»d  by  the  soveriMgn  under  wIioh*  authority  the  captun*  was  maile. 
N^'ither  the  Pn»sident  nor  anv  militarv  ofli<vr  ran  estal»lish  a  couri 
in  a  <*onquered  (Miuntry,  and  authorize  it  t(»  de<*ide  prizt*  ea>4's  and  ad- 
minister the  laws  of  nation>. 

Jwker  r.  MontKiinit*ry.  l.*»  How.  4*ts. 

S«»«'  SiiHI  r.  FauHMitl.  1   Wnsli.  <'.  r.  271. 

It   was  within  the  authoritv  of  the   Pr«»^ideii(,  as  eommaixler-in- 

« 

rhief.  to  i*stablish  iHiurts  during  the  i*elH»llion  in  portions  nt  the  insur- 
gent territory  which  wen»  <M'eupied  by  the  national  fon-es. 

Tbe  <:ra|ieMbot.  9  Wall.   121). 
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Neither  by  the  hiw  of  nations  nor  by  the  French-American  treaty 
then  in  force  had  a  French  consul  in  Charleston  in  1793  jurisdiction 
to  condemn  as  legal  prize  a  British  vessel  captured  and  brought  into 
that  port  by  a  French  frigate ;  and  such  act  is  not  only  a  nullity,  but 
justifies  an  appeal  to  the  French  minister  to  "  interpose  efficaciously 
to  prevent  a  repetition  of  the  error." 

Mr.  Jeflforson,  Sec.  of  Stiite,  to  Mr.  Ternant,  French  mln..  May  IS,  1791 
Am.  State  Pai)er8,  For.  Rel.  I.  147 ;  3  Jeflfereon's  Works,  500. 

See,  to  the  sniiie  eflfect,  Mr.  Jefferson,  Sec.  of  State,  to  Mr.  Morris,  min. 
to  Franc*e,  Aug.  16,  1793,  Am.  State  Papers,  For.  Rel.  I.  167,  4  Jef- 
ferson's Works,  39. 

This  view  was  taken  by  the  Supreme  Court  in  Glass  r.  Sloop  Betsey,  3 
Dall.  6. 

By  article  28  of  the  treaty  between  the  United  States  and  Hayti  of 
November  3,  1803,  it  is  provided  "  that  in  matters  of  prize  '  in  aD 
cases  the  established  courts  for  prize  causes,  in  the  country  to  which 
the  prizes  may  1x5  conducted,  shall  alone  take  cognizance  of  them.' 

"  The  tribunal  before  which  the  Haytian  Republic  and  her  officers 
were  brought  was  hastily  improvised  for  the  occasion  and  consisted 
of  two  conmiissioners  s|>ecially  appointed  on  the  21st  of  October, 
1888,  to  examine  the  case  of  the  Haytian  Republic,  It  was  in  no  sense 
'  an  established  court  for  prize  causes,'  as  stipulated  in  the  treaty,  but 
had  for  its  special  and  only  authority  the  order  of  the  provisional 
president,  Ijogitime.  Its  proceedings  had  scarcely  a  feature  of 
f()i*iiiiility  and  n»^ularity.  The  witnesses  before  it,  whose  statemenis 
were  geiioriilly  founded  on  heai'say  and  often  palpably  inconsistent 
with  esta])lished  facts,  were  not  even  sworn,  and  no  opportunity  was 
given  for  defense*,  although  the  reasonable  delay  of  four  days,  two  of 
winch  were  holidays,  was  requested  for  that  purpose  and  refused. 

''  Such  proceedings  appear  only  the  more  indefensible  when  it  i> 
considered  that  the  provisional  president,  I^egitime,  and  his  minir^ter 
for  foreign  affairs  now  set  up  a  violation  of  the  numicipal  law  of 
llayti  as  the  ground  of  the  condemnation  of  the  vessel  and  the  im- 
prisonment of  her  oflicers.  The  professed  character  of  the  couiinis- 
Mon  was  that  of  a  '  prize  court,'  and  it  is  so  styled  in  your  notes  to 
which  I  have  the  honor  now  to  reply.  The  trial  of  an  alleged  viola- 
tion of  Haytian  municipal  law  was  thus  wholly  outside  its  com- 
petence. As  the  tribunal  for  the  examination  of  .such  a  chargi'  it? 
proceedings  were  thus  not  only  confessedly  without  jurisdiction.  \M 
destitute  of  regularity,  and  also  palpably  violative  of  the  provision? 
of  the  sixth  article  of  the  treaty  of  18()4,  which  guaranties  to  citizeni? 
of  the  United  States  access  to  the  ordinary  coui'ts  of  justice,  aud 
full  opportunity  to  defend  their  rights  and  interests  before  them. 

"'A  j)rize  court  is  not  a  court  of  criminal  jurisdiction.  'The  con- 
denuiation  of  the   vessc^l   and  cargo'    (Bates,  Attorney -General.  10 
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Opin.  Atty.  Gcnl,  453)  '  in  a  prize  court  is  not  a  criminal  sentence. 
No  person  is  charged  with  an  offense ;  and  so  no  person  is  in  condition 
t«;  be  relieved  and  reinstated  by  a  pardon.' 

•*  To  such  proceedings  as  those  of  the  special  Haytian  commission 
mlx)ve  described,  it  is  the  opinion  of  the  Department  that  the  doc- 
trines set  forth  in  your  note  of  the  19th  instant,  in  relation  to  appeals 
from  the  decisions  of  prize  tribunals,  have  no  application.  Such 
rulers  can  Im?  held  to  apply  only  to  the  procedure  of  regularly  estab- 
lished courts  acting  within  the  limits  of  their  competency,  and  fron* 
whose  decisions  appeals  are  provided  for.  It  can  not  be  admitted  that 
the  decrees  of  an  extraordinary  conunission,  which  assumes  to  act  in 
ilisregard  of  treaties  and  the  law  of  nations,  must  stand  unquestioned 
as  a  subje<'t  for  judicial  review,  or  that  the  pers<ms  who  have  lK>en 
deprivcnl  of  -their  proi>erty  or  of  their  |>ersonal  fretnlom  by  such 
cl«vn»es  an»  ImmukI  to  sw»k  judicial  relief.  Those  doc*trines  apply  only 
to  the  n*gular  and  fonnal  procet^lings  of  the  established  judicial 
••ourts  of  a  country,  acting  ac(*ording  to  re<'ogniz(»d  principles  of  jus- 
ticv.  In  other  ca^es  relief  and  redress  niav  Ikj  obtained  bv  direct 
appeal  to  the  governuK'nt  of  the  individuals  whose  rights  of  {)erson 
and  profXTty  have  U^en  invaded.*' 

Mr.  liayunl.  Se<-.  of  State,  to  .Mr.  Preston.  Haytian  niln.  .Nov.  2S,  1SS8. 

Far.  Uel.  1888.  I.  lOTH.  10(«. 
Tlie  Haytian  (government  wa8  rt^iuirtHl  to  releiiHe  the  Hliip  and  pay  an 

indemnity. 

Tlie  I'niteil  States  not  having  acknowledged  the  existence  of  a 
Mexican  Republic  or  State  at  war  with  Spain,  the  Supreme  Court 
does  not  rec<ignize  the  existence*  of  any  lawful  court  of  prize  at  (ial- 
%'e>ton. 

The  Nm»va  Anna  and  IJel»n».  t;  \Vli«it.  VXi. 

Tlie  pHH-et'dings  of  a  pri/x*  court  of  the  Confederate  States  an^  of 
n<»  %'iili<litv  in  the  I'nitetl  States,  and  a  (*oii<lemnation  and  sale  bv  such 
a  (MHirt  do  not  convey  any  title  to  the  purchaser,  or  confer  u|)on  him 
■ny  right  to  give  a  title  to  others. 

Tlie  Lilla.  '2  Spraioie.  177. 

II.  JfinsDIf'TinW 
1.  CorkTH  OK  Captor's  ('ointry. 

Priwv*<s  was  i««iued  by  th«'  riiitcMl  Stjit<»s  district  court  at  Phila<lel- 
»liia  for  tlH»  M'izure  of  the  Frcnrli  privativr  CasxhtM  and  the  arn»>t  of 
»er  commander,  Samuel  Davis,  in  a  suit  for  damages  by  the  owner  of 
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an  American  vessel  and  cargo  which  the  Casmis  had  captured  on  the 
high  seas  and  carried  into  Port  de  Paix,  where  they  were  condemned. 
Though  it  was  alleged  that  the  Cassius  was  fitted  out  in  the  United 
States  in  violation  of  their  laws,  and  that  Davis,  her  commander,  wa^ 
a  citizen  of  the  United  States,  the  Supreme  Court  issued  a  writ  of 
prohibition  to  the  district  court,  on  the  ground  that  the  trial  of 
prizes  made  by  French  cruisers  on  the  high  seas  and  brought  within 
the  French  jurisdiction  belonged  of  right  and  exclusively  to  the 
French  tribunals,  and  that  French  cruisers  and  their  officers  ought 
not  to  bo  hold  to  answer  in  the  United  States  for  such  transactions 
The  writ  observed  that  the  libel  did  not  allege  that  the  Caasius  was 
fitted  out  either  by  the  French  Republic  or  by  Davis,  or  that  she  was 
at  the  time  the  property  of  that  Republic,  or  that  Davis  was  con- 
cerned in  the  fitting  out,  or  that  he  was  retained  in  the  French  service 
in  the  United  States. 

rnitCMl  states  r.  Riolmrd  Peters  (1795),  3  DaU.  121. 

The  rei)orter,  in  a  note  to  this  case  (p.  132).  says  that  the  Hbel  for  dim- 
njros  was  accordinjrly  superseded;  "but  an  information,  Ketland  qol 
tauK  etc..  was  immediately  afterwards  filed  in  the  circuit  conrt 
against  tlie  corvette,  for  the  illegal  outfit  in  violation  of  the  act  rf 
Congress,  and  the  vessel  being  thereupon  attached,  an  applicatioo 
was  made  to  Judge  Peters,  to  discharge  her  on  giving  security,  bot 
the  judge  was  of  opinion,  that  he  had  no  power  as  the  district  jud|R 
to  maive  such  an  onler  in  a  cause  depending  in  the  circuit  court  Tbe 
French  minister,  then  deeming  (as  I  have  been  informed)  this  prose- 
cution to  Ih»  a  violation  of  the  rights  and  property  of  the  Republic. 
delivertMl  a  remonstrance  to  our  Government;  and,  converting  tlie 
judicial  iiKiuiry  into  a  matter  of  state,  abandoncHl  the  corvette.  a«i 
dis<.liargc<l  tlic  oflicers  and  crew.  See  2  vol.,  p.  3t»5.  Ketland  qo^ 
tarn  versus  The  Cassius." 

The  oxchisive  cognizance  of  prize  questions  belong  in  generalto 
the  capturin*;  i)ower.  and  tlie  courts  of  other  countries  will  not  under- 
take to  redress  nlle^j^ed  marine  torts  conunitted  by  public  armed  ve^ 
sels  in   assertion  of  belligerent  rights.     This  applies  to  privateePs 

dulv  connnissioned. 

L'Invincil>le,  1  Wlieat.  '238. 

T\w  court  of  adniiraltv  of  the  State  of  Delaware  had,  in  accordaiK"^ 
with  connnon-hiw  docti'inc.  jurisdiction  of  a  prize  made  at  ^^n^^^'* 
hall  landing,  in  Little  Duck  Creek,  in  the  body  of  Kent  County. 

W.  H.  /•.  Latimer,  Pelaware  Court  of  Errors,  1788,  4  Dall.  Ai)p.  I- 

The  jK)wer  of  th(»  courts  in  the  United  States  to  adjudge  prize cai^ 

IS  dependent  upon  legislation  by  Congress. 

Tlie  Mary  and  Susan,  1   Wheat.  4(5. 

The  IcKislaticMi  of  the  Tnited  States  in  reference  to  prizes  is  to  be  fWB» 
in  the  following  slutules:   (1)  Act  in  resiiect  to  right  of  ealvige^ 
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oai»  of  rpprlMilR.  Mar.  X  1800,  2  Stat.  10.  (2)  Supplementary  net  of 
Jan.  27,  1813,  Id.  792.  (3)  Act  Hlinpllfylnn^  prfK-oiw  of  fieiziiro.  Mar. 
2»,  1862,  12  Stat  »74.  (4)  Sectioiifl  2,  «;,  and  12  of  the  act  of  July 
17,  1862,  in  reference  to  the  U.  S.  Navy,  id.  (KX).  (5)  Act  regulaUnyc 
prise  proc*e<luro.  Mar.  3,  18<S3,  id.  750.  (0)  Act  rei;ulatinK  prize 
procedure  and  diKtrlbutlon.  June  30,  1804.  13  Stat.  300,  314;  act  for 
the  reoncanisation  of  the  Navy  and  Marine  CoriM}*  Mar.  3,  1899,  30 
Stat.  1004. 

The  prize  court  of  an  ally  can  not  condemn.  Prize  or  no  prize,  is 
iiestion  l)elonfrin^  excln.sively  to  the  coiirt.s  of  the  country  of  the 
tor.*' 

1  Kent,  (>>nini.  10.3;   (;iaiiH  r.  81<M>p  Hetxey,  3  l>all.  a 

'he  United  States  have  the  ri^lit  to  onler  an  uiicondenuied  ship, 
tuHMl  l)y  the  suhj«»cts  of  a  foreip^n  power,  out  of  their  territory. 
lA*e,  At.  Ck»n..  1707.  1  f)p.  78,     Sot*  S  Haniilton'H  WorlcH.  l»y  Ixxlge.  304. 

Tie  owner,  master,  sui)ercarfi:o,  and  crew  of  a  Ilaytien  schooner 

1  a  liln*!  for  a  marine  trespass  in  the  United  States  district  court 

the  southern  district   of  New   York  ap^in.st  the  owners  of  an 

lerican  privat«*r.     The  evidence  showed  that  the  privat<vr  seized, 

l>ed.  and  plundered  the  strhcKjner,  and  maltreated  some  of  her  cn»w, 

1  then  pi*rmitte<l  her  to  pnK't^ed  on  her  course*.     The  name  of  the 

vat<»er  was  the  Scouryv^  conmianded  by  Samuel  Eanu^.     Objee- 

fi  was  made  to  the  jurisdicti<m  of  the  court.     IlehL  that  the  onirt 

1.  inde|x»ndently  of  the  provisions  of  the  prize  act  of  June  2ti, 

*i.  chaptiT  107,  and  by  virtue  of  its  general  maritime  jurisdiction, 

.hority  to  entertain  the  suit.     The  court  >aid  that  this  {M»iut  had 

n  so  re|)eatedly  de(*ided  that  it  could  not  l)e  |xTmitted  apiin  to  lie 

licially  brought  into  doul)t. 

The  Auiialile  Nan<*y  ( 181H).  3  Wlicat.  Md 

WlM»iiti>n  refern.  in  a  f<H»tn<»tc,  to  tlic  apiKMidix  to  volume  '1  of  liis  rc|K>rtii, 

Note  1.  p.  .'*. 
Kw.  alHo,  JiH.»licr  r.  Montpmicry.  13  H4»w.  49H. 

^Iien  the  courts  have  accpiinMl  jurisdiction  of  castas  of  nmritime 

*tun>,  the  |H>Iitical  department  of  the  (r<»vernment  >liould  |N»>t|Mine 

nmsideration  of  questions  concerning  nH'lamations  and   indem- 

ies  until  the  judiciary  has  finally  j>*»rformed  its  functions  in  these; 

PS, 

Bates.  At.  Oen.  IWM.  II  Op.  117. 

Your  letter  of  the  'Jd  instant  has  Unmi  nveivc^l.  You  state  vour 
*yose  to  visit  Eun)p4'  this  smnnuT.  and  nuike  enquiries  n^ptx^ting 

treatment  you  woidd  receive  should  war  bivak  out  lK»twi»en 
gland  and  Ru.ssia,  and  the  Hritish  steamer  on  which  you  take  pas- 
;•  be  captured  by  a  Kusjsian  cruiser. 
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"  Neutral  passengers  in  such  a  case,  like  neutral  goods  not  contra- 
band of  war,  found  on  Iward  a  belligerent  vessel,  are  exempt  from  the 
jurisdiction  of  any  prize  court  before  which  the  vessel  when  captured 
might  be  taken.  The  captor  would  he  under  no  obligation  to  trans- 
port either  passengers  or  goods,  being  neutral,  to  any  other  port  of 
debarkation  than  that  w^here  a  competent  prize  court  may  sit 

"  The  Department  usually  abstains  from  answering  hypothetical 
questions  on  points  of  international  law  which  are  usually  treated 
of  in  the  standard  text-books,  but  the  answer  herein  conveyed  seems 
due  to  your  courteous  enquiry." 

Mr.  Bayard,  See.  of  State,  to  Mr.  Boya,  May  5,  1886,  165  MS.  Dom.  Let 
280. 

2.  Possession  of  the  Captured  Pbopebty. 

§  1224. 
See  supra,  §  1212. 

A  captor  may,  under  imperative  circumstances,  sell  the  captuW 
property  and  subject  the  proceeds  to  the  adjudication.  I 

Although  it  is  the  duty  of  the  captor  promptly  to  take  the  c»F 
tured  property  before  a  prize  court,  yet  he  may,  under  imperati^ 
circumstances,  sell  it  and  subject  the  proceeds  to  adjudication. 

Jocker  r.  Montgomery,  13  How,  498;  Fay  v.  Montgomery,  1  Curtis.  M^' 
See  Lee,  At.  Gen.  1797.  1  Op.  78. 

The   American   schooner  Fortitude^  having  been   captured  br 
French  privateer  under  the  Milan  decree,  was  taken  into  the  Du^ 
ishind  of  St.  Martins  and  left  there,  while  the  prize  master  proceed     . 
to  the*  French  island  of  Guadaloupe,  with  a  copy  of  the  schoone  ^ 
j^apers,  for  the  purpose  of  instituting  proceedings  for  condemnatic^^ 
Sentence  of  condemnation  was  pronounced,  but  in  the  meantime  t  ^ 
Dutch  governor  of  St.  Martins,  acting  under  the  laws  and  constit: 
lion  of  the  island  and  without  authority  from  the  tribunal  at  Gua(^ 
loupe,  had  sold  the  schooner  and  cargo;  and  a  part  of  the  cargo ^^' 
brought  to  the  United  States,  where  a  libel  was  filed  for  its  recover/* 
Tn  support  of  this  claim  it  was  urged  that  the  jurisdiction  of  t^ 
prize  court  depended  on  the  possession  of  the  thing;  that  the  sonteiJ'* 
was  a  formal  decision  by  which  a  forcible  possession  was  converter 
into  a  civil  right ;  and  that,  the  possession  being  gone,  there  was  not*'' 
ing  on  which  the  sentence  could  operate.     Held  that,  however  ]^ 
this  reasoning  might  l)e  where  the  possession  of  the  captor  had  be*8 
divested  by  an  adversary  force,  as  in  cases  of  recapture,  rescue,  of 
escape,  it  did  not  apply  to  the  present  case,  in  which  the  possesa* 
was  not  an  adversary  possession,  but  the  possession  of  a  person  daiift' 
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under  the  captor.  "  The  sale,''  said  the  court.,  "  was  made  on  the 
lication  of  the  captor,  and  the  |K>s.session  of  the  vendee  is  a  con- 
imnce  of  hLs  possession.  The  capture  is  made  by  and  for  the  gov- 
nent;  and  the  condemnation  relates  back  to  the  capture,  and 
lus  its  legality." 

Wnilanw  V,  Anuroyd  (181.3).  7  Craneh.  42:1. 

.  prize  court  may  take  jurisdiction  of  property  captured  on  a  ves- 
although  the  vessel  was  not  brought  under  its  cognizance. 

The  Advocate,  Blatclif.  Pr.  Ca8.  142. 

Vrmission  to  a  foreign  public  ship  to  land  goods  in  our  ports  does 
involve  a  pledge  that,  if  illegally  capture<l,  they  shall  \ye  exemptc»d 
n  the  ordinary  operation  of  our  laws.  Though  property  may  be 
[lenined  in  the  courts  of  the  captor  while  lying  in  a  neutral  port, 
lust  l)e  in  the  jK)ssession  of  tlu*  raptor  there  at  the  time  of  the  con- 
iiiation,  for  if  the  captor's  {possession  has  previously  been  divested 
condemnation  is  invalid. 

The  8jiuti8Hiuia  Triuidud.  7  What.  28.3,  afHrming  S.  C,  1  Brock.  47a 

The  Supreme  Court  of  tlie  Unite<l  Staters  has  followed  the 
lish  rule,  and  has  held  valid  the  condemnation,  by  a  belligerent 
1,  of  prizt»s  carried  into  a  neutral  |>ort  and  remaining  there,  the 
Hice  lieing  justifiable  on  the  ground  of  c<mvenieiice  to  lK»lligi»rents, 
'*»II  as  neutrals;  and  though  the  prize  was,  in  fact,  within  neutral 
it<iry,  it  was  still  to  U»  <h»emed  under  the  control  or  ftnh  potentate 
tie  (*aptor,  whose  |K)s«»ssion  is  considered  as  that  of  his  sovereign. 
lay,  also.  Ih»  nMnarke<l.  that  the  rule  thus  establishes!  by  the  highest 
rtsof  Kngland  and  the  United  States,  is  sanctioned  by  the  practitv 
•*nince,  Spain,  and  Holland.  But  s<»veral  Fr(»nch  publicists  deny 
legality.  For  the  same  reason  that  a  prizt»  court  of  the  captor 
'  con<lenm  capture<l  property  while  in  a  neutral  iK)rt,  it  may  con- 
in  such  property  situate  in  any  foreign  jxirt  which  is  in  the  mili- 
»'  possession  of  the  captor.  *As  a  g<»neral  rule,'  says  Chief  Justici» 
w\v,  delivering  the  opinion  of  the  Supreme  Court,  *  it  is  the  duty 
he  captor  to  bring  it  within  the  jurisdiction  of  the  prize  court  (»f 
tuition  to  which  it  InOongs,  and  to  institute  pr(M'«HHlings  to  have  it 
<)^nne<I.  This  is  re(|uire(l  by  the  act  of  Con;rn»ss  in  easels  of  cap- 
P  by  ships-of-war  of  the  Cniled  States:  and  this  a<*t  nien»ly  en- 
Ctt  the  perfomiamx*  of  a  duty  iiupos^MJ  upon  the  (*aptor  by  the 
^  of  nations,  which,  in  all  civiliMMl  countries,  s^mmih^s  to  the  cap- 
ed  a  trial  in  a  i*ourt  of  coin|M'tent  jurixliction,  U'foiv  he  (*an  U* 
Jly  deprived  of  his  projjcriy.  Hut  then*  are  eas4»s  where,  from 
sting  circumstances,  the  captor  nuiy  U*  cxcus^mI  from  the  jK»rform- 
p  of  this  duty,  and  nuiy  sell,  or  otherwise  dis(H>se  of,  the  proi)erty.^ 
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before  a)ndemnation.     And  whore  the  commander  of  a  national  ship 
can  not,  without  weakening  inconveniently  the  force  under  his  com- 
mand, spare  a  sufficient  prize  crew  to  man  the  captured  vessel,  or 
where  the  orders  of  his  Government  prohibit  him  from  doing  so,  he 
may  lawfully  sell  or  otherwise  dispose  of  the  captured  property  in  a 
foreign  country,  and  may  afterwards  proceed  to  adjudication  in  a 
coiu't  of  the  United  States.'    AMieaton,  Hist.  Law  of  Nations,  321: 
Jecker  et  al.  i\  Montgomery,  13  Howard  R.  51G;  The  Peacock,  4  Rol». 
185;  Hudson  r.  Guestier,  4  Cranch  R.  298;  Williams  et  al.  v.  Armoyd, 
7  Cranch  R.  523;  The  Arabella  and  Madeira,  2  Gallis.  3C8;  The 
Henric  and  Maria,  0  Rob.  138,  note;  the  Falcon,  6  Rob.  198;  La  Dame 
Cecile,  0  Rob.  257." 

2  IlaUec'k'8  Int.  Law  (3d  od.,  by  Baker),  405. 

3.  Cases  of  Violated  Neutrality. 

§  1225. 

Property  captured  in  violation  of  the  neutrality  of  the  United 
States  (i.  e.,  within  territorial  waters)  or  raptured  on  the  higli  seas 
by  a  cruiser  fitted  out  or  armed  in  violation  of  the  neutrality  of  the 
United  States,  will,  if  retained  or  brought  within  the  jurisdiction  of 
the  United  States  l>e  judicially  restored. 

The  EstreUa.  4  Wbeat.  208:  the  Santissima  Trinidad.  7  Wheat.  'JK^:  thf 

(Jran  Para.  7  Wlioat.  471. 
See,  iilm.  I/Iiivincihlo,  1  Wlioat.  1>:VS,  *J44,  note. 

'*  There  are  two  aj)j)arent  ex('ej)ti()ns  to  this  exclusive  jurisdiotii»n 
of  the  pr'y/A'  courts  of  the  (•aj)t()r's  count rv  over  questions  of  prize: 
1st,  where  th(»  rapture  is  made  within  the  territory  of  a  nrutral  stat*-. 
and,  2nd,  where  it  is  made  by  a  vessel  fitted  out  within  the  terri- 
torv   of   tlie   iKMitrnI    slate.     In   either   of   these   cases   the   judi«i»l 
tribunals   of   tlie   neutral    state   have   jurisdiction   to   determino  the 
validity  of  captures  so  made,  and  to  vindicate  its  own  neutrality  l»y 
restoring  the  j)roj)erty  of  its  own  subjects,  or  of  other  states  in  amity 
with  it.     'A  neutral  nation,'  says  the  Supi'eme  C<mrt  of  the  Unitt**! 
States,  '  which  knows  its  duty,  will  not  interfere  between  belliger- 
ents, so  as  to  obstruct  them  in  the  exercise  of  their  undoubted  right 
to  jud^re,  through  the  medium  of  their  own  courts,  of  the  validity  of 
eveiT  caf)ture  made  under  their  respective  commissions,  and  to  J<^ 
cidc  on  ev(»rv  question  of  prize  law  which  may  aris(»  in  the  p^ol^^^^ 
(»f  such  discussion.     But  it  is  no  depai'tuiv  from  this  obligation  if. in 
a  case  in  which  a  captured  vessel  V)e  brought,  or  voluntarily  conies 
f'nfnf  pntsfdia,  the  neutral  nation  extends  its  examination  so  far  a^ 
to  ascertain  whetlun*  a  ti'cspass  has  been  ctmmiitt^d  on  its  own  neu- 
trality by  the  vessel  which  has  made  the  capture.     So  long  as  » 
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nation  <lo<»s  not  interfere  in  the  war,  but  professes  an  exact  impar- 
tiality towards  lM)th  parties,  it  is  its  duty,  as  well  as  right,  and  its 
safety,  pood  faith,  an<l  honour  demand  of  it,  to  Ik*  vigilant  in  pre- 
venting its  neutnility  from  Ix^ing  abused,  for  the  purjK)S4*  of  hostility 
against  either  of  them.  ...  In  the  jx»rfornuinee  of  this  duty,  all 
the  U^lligerents  must  l>e  sup(K>sed  to  have  an  ecpial  inten^st;  and  a 
tlisn^ganl,  or  neglect  of  it,  woidd  inevitably  expose  a  neutral  nation 
to  the  <'hargt*  of  insincerity,  and  to  the  just  dissatisfaction  and  anw- 
plaints  of  the  l)4»lligerent,  the  projHTty  of  whose  subjects  should  not, 
under  such  circumstances,  Ix?  ivstonnl.'  These  are  not,  propi»rIy  ccm- 
siilennl,  exi^epticms  to  the  general  rule  of  prize  jurisdiction,  but  are 
ca.'^'s  when»  the  courts  of  a  neutral  state  an»  calle^I  upon  to  interfere 
for  tlu'  pur|X)55e  of  maintaining  and  vindicating  its  neutrality.'' 

IlaUfH-k,  Int  l4iw  (3d  e(l.  by  Hak(T).  II.  :ia>-3i)U. 

4.    I>AMA(ii:H. 
(  1  )    RKJHT  Ta 

S    ll>-i«. 

The  court  of  admiraltv  of  Pennsvlvania  was  held  to  have  juris<lic- 
tiofi  of  an  action  of  damagi's  brought  by  the  captain  of  an  Amcriran 
|irivat<MT  against  thnn*  other  American  privatetTs,  their  owners  ami 
ciminianders,  for  wrongfully  taking  from  on  the  high  seas  a  ])rize 
wliii*h  he  hail  theiv  captuivd. 

TnllMit  r.  Tlio  ronini:ui<l<TH  nml  Ownors  of  Tlinn*  Hrip*.  llicli  Court  «»f 
Krn»rK  ami  Ap|N>als  of  IViiusylvaiila.  17K*.  1  I»aU.  !»."i.  Tills  was 
ilnriiit;  tlu»  «*xisttMn-««  of  tli«»  Arti<'l«»s  of  <*(iiif(Nlcratioii. 

It  was  lifhl  that  tli(>  tn*spass4*rs  won*  liahlt*  at  l(*ast  to  tlit*  value  of  tli< 
«*:U»turtMl  v«»Hs«'l.     Mbltl.) 

^  The  M>ven»ign  is  then»fon'  hold  n*s|M)nsible  to  the  state  wliosi» 
4*itiz**n  the  daiimint  is,  that  no  iiijuMicv  is  done  l>y  the  captuiv.** 

nmurH  Wlmitoii.  fi.'VHS.  iM»to  ISC*,  p.  is:;. 

A  court  of  a«lmiraltv  (prizo  as  wf*ll  as  instant^')  of  one  nation  mav 
«rarrv  int(»  etfiHl  the  d<H*re<»  of  an  admirahv  i-ourt  of  an(»th<*r  nation. 
AimI  when*  the  dtH-r«M»  wa>  for  restitution,  wliirh  coidil  not  Im«  <|m»- 
ciKcally  enforce<l,  it  was  hehl  that  damagr^«  might  In*  doenvd. 

fpnliallow  r.  1K»aiip  nTtCit.  :\  I>all.  M. 

TIm*  riglit  to  s«»ize  a  vess4»l  and  siMid  her  in  for  further  examination 
i<  n<»t  the  riglit  to  s|H>liatr  and  injnro  tho  pro|NTty  rnptuivd:  and  for 
any  <Iamage  or  s|Kdiation  the  (*aptoiN  aro  answerable  to  the  owners  if 
the  pn»i)erty  be  nut  condemned  a>  prizi'. 
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Del  Col  V.  Arnold  (1700),  3  Dnll.  333. 

The  factH  in  this  caso  (Del.  (V)l  r.  Arnold)  were  as  follows:  A  French 
privateer  had  captured  as  prisse,  on  tlie  high  seas,  an  American  bri;^ 
called  the  Grand  Sarhnn  and  owned  hy  the  defendant  In  error.  At 
the  time  of  taivinj;  iK>ssession  of  the  hri}?,  a  sum  of  money  was  re- 
moved from  her  into  the  privateer ;  a  prize  master  and  several  mar- 
iners were  put  on  hoard  of  her,  and  were  directed  to  8teer  for 
Charleston.     On  their  way  to  (.'harlwton  a  British  frigate  captured 
the  privateer  and  gave  cha.se  to   the  prize;  wliereuixm  the  i>riie 
master  run  her  into  slioal  water,  and  there  she  was  al>andoiied  by 
all  on  l)oard,  except  a  sailor  originally  helonging  to  her  crew,  and  a 
passenger.     In  a  short  time  she  drove  on  shore,  was  scuttled,  and 
plunderetl.    The  money  taken   from   her  by  the  French  prifateer, 
and  talten  in  the  latter  hy  the  British  frigate,  had  been  condenuxd 
in  Jaimaica.     A  Iil)el  was  filed  in  the  district  court  of  South  Carolioa 
hy  the  defendant  in  error  against  Del  Col  and  others,  the  ovmena^ 
the  French  privatetM*.     When  the  marshal  came  with  process  agiinrf 
the  brig,  she  was  in  the  joint  possession  of  the  custom-house  offl«rt 
and  the  ])rivatet»r's  men,  the  latter  of  whom  preventeil  the  executk* 
of  the  process.    TliereuiK>n  a  ship  and  cargo,  a  prize  to  the  privateer, 
lying  in  the  ImrlMJr  of  Charleston,  were  attached  by  the  libelant,  and 
sold  l>y  agreement  between  the  parties,  and  the  proceeds  paid  into 
court,  to  abide  the  issue  of  the  suit.    The  district  court  pronouortd 
a  decree  in  favor  of  libelant  for  the  full  value  of  the  Graml  fiackf* 
and  her  cargo,  with  interest  at  10  iK?r  cent  from  the  day  of  capture; 
declared  **  that  the  proct»e<ls  of  the  ship  Industry  and  her  cargo,  at- 
tached  in  this  cause,   be  held  answerable  to   that  amount;**  «^ 
direc'tiHl  tliat  the  defendant  in  error  should  enter  into  a  stlpulati(Mi  to 
account  to  the  i»laintifTs  in  cTPor  for  the  money  condemni»d  as  prize t** 
the  Britlsli  frigate,  or  any  i)art  of  it.  that  he  might  re<*over  as  Doatril 
proiK^rty.     This  decree  was  attirmed  l)y  the  circuit  court  and  in  turn 
by  tlie  Supreme  Court.     So  far  as  this  <'ase  may  be  inten^rettnl  t« 
lend  supp(»rt  to  tlie  idea  tliat  the  courts  of  a  neutral  can  talve  (^'' 
zaui'c   of    llie    legality   of   bel^iirerent   seizure,    it    has   l»een  seveivly 
criticized  by  the  Supreme  Court    (I/Invin -ible.   I  Wheat.  i'lS).  a*^ 
pronounccMl   to  be  "glaringly   inconsistent**   with  the  acknowlediJf'^ 
doctrine  of  that  c-ourt. 


The  right  to  abandon  and  recover  for  a  total  loss  depends  u 
the  actual  state  of  facts  at  the  time  of  the  offer  to  abandon,  ami  n^ 
upon  the  state  of  the  information  then  received.  Hence  where.  <* 
information  of  capture,  an  olfer  to  al)an<lon  was  made  on  July  l^* 
180(),  but  it  was  afterwards  learned  that  a  final  sentence  of  rei^titn- 
tion  had  been  made  on  the  Dth  of  the  same  month,  it  was  held  th*^ 
tli(^  plaint  iff  could  not  recover  for  a  total  lo.ss,  though  the  actuil 
restituti(m  was  not  made  till  several  hours  after  tlie  offer  to  abandofl- 

Marshall  r.  Delaware  Ins.  Co.  (1808),  1  Cranch,  202. 

The  conuuander  of  a  United  States  ship  of  war  i.s  answerable  ^^ 
damages  to  persons  iujunnl  in  the  execution  by  him  of  his  instruc- 
tions of  the  President  of  the  United  States  which  are  not  warraniei 
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law.  Ilencc,  it  was  held,  in  a  case  of  capture  under  the  act  of 
^ruary  9,  1799,  that  the  captor  was  answerable  in  damages  for 
ting  on  the  high  seas  a  vessel  from  a  French  port,  an  act  not 
minting  such  seizuns  though  the  instructions  of  the  President 
horized  it  to  \ye  made. 

Little  r.  Barreiue  (1804),  2  ('ranch,  170. 

fVhenever  an  officer  seizes  a  vessel  as  prize  he  is  l)Ound  to  commit 
•  to  the  care  of  a  competent  officer  and  crew,  not  because  the  origi- 
l  crew,  when  left  on  board,  in  case  of  seizure  of  the  vessel  of  a 
izen  or  neutral,  are  released  from  their  duty  without  the  assent  of 
5  master,  but  because  of  a  want  of  the  right  to  subject  the  crew 
the  captunul  vessel  to  the  authority  of  the  captor's  officer.  If  a 
«4*1  wen*  seized  as  prize  and  no  one  put  on  board  but  the  prize- 
iMer,  without  any  undertaking  of  the  original  ship's  company  to 
vigate  her  under  his  onh'rs,  the  captor  might  be  liable  for  any  loss 
It  followed  from  insubordination  of  the  crew. 

Ttie  Eleanor,  2  Wlunt.  :i4r>. 

The  Isabella  having  l)een  (*ondenmed  by  the  Supreme  Court  of  the 
lited  States  as  a  British  vessel  falselv  and  fraudulently  covered  by 
^nish  dcK*imient8,  and  constH]uently  held  to  lx»  good  prize  of  war  (G 
beat.  1-100),  and  a  claim  having  \k\*u  made  by  Alonzo  Benigno 
inoz  for  n*imbursc»ment  by  Congress,  and  the  Attorney-Cieneral 
ving  lH»en  re<|ues(ed  by  the  Judiciary  Committee  to  comnmnicate 
formation  ujxm  tlie  subject,  an  answer  was  iihul  approving  the 
isons  of  the  actiim  of  the  ex(»cutive  and  the  judiciary. 

Wirt.  At.  (len..  1822.  1  Op.  TuMl 

See  Haina'H  Wlieatou.  S  :^8S.  note  184;. 

\  captor  may,  under  imjKTativt*  circumstancvs,  s<»ll  the  captured 
^|)erty  and  subjwt  the  phk^hmIs  to  tlit^  adjudication  of  a  court  of 
i^.  The  orders  of  the  c(>nnnander-in-<-liief  not  to  weaken  his  forcv 
detacliing  an  officer  and  rrcw  for  the  priz«»,  or  his  own  (lt»lilHTat<' 
d  honest  judgment,  excrrisiMl  with  refernuv  to  all  tlu»  circumstances, 
U  the  public  servi(v  d<N's  not  |H*rinit  liiin  to  make  such  dctachiiicnt. 
'lexcuM*  the  captor  from  s^Muling  in  his  pri/c  for  adju<iication.  Hut 
insufficient  cause  is  shown  to  justify  tlic  sale,  or  if  the  captor  has 
ivasonably  iieglei*teil  to  l>riiig  the  (|ue>tion  of  prize  or  no  prize  to  an 
iiidi<iilion,  the  court  may  n*fus<'  to  priM-ecd  to  an  adjudication  and 
y  twanl  restitution,  with  or  without  damages,  upon  the  gnnind  of 
feiture  of  rights  by  the  4Mptor.  although  his  M'izure  was  originally 

rful. 

If  the  4*aptor  shouhl  neglect  to  proceeil  at  all.  the  court  may,  upon 

ibel  tiled  by  the  owner  for  a  marine  tlvspa^^«  grant  a  motion  to 
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proceed  to  adjudication  in  a  court  of  prize,  or  refuse  it  and  at  once 
award  damages.  It  is  the  duty  of  the  captor,  under  the  law  of 
nations  (affirmed  by  act  of  Congress),  to  send  captured  property  in 
for  adjudication  by  a  court  of  his  own  country  having  competent 
jurisdiction. 

Jecker  v.  Montgomery,  13  How.  498. 

Wanton  capture  without   probable  cause  subjects  the  captor  to 
damages. 

The  Thompson-,  3  WaU.  155;  tlie  Dashing  Wave,  5  WaU.  170. 

The  British  ship  ReHtormeU  hiden  with  coal  for  the  Si)anish  fleW, 
and  which  had  followed  the  fleet  from  Porto  Rico  to  Curasao,  was 
captured  by  a  United  States  cruiser  while  endeavoring  to  enter  llw 
])ort  of  Santiago  de  Cuba,  where  the  Spanish  fleet  then  lay.  Judge 
I^>cke,  of  the  United  States  district  court  for  the  southern  district  of 
Florida,  although  he  considered  the  ship  liable  to  capture  and  her 
cargo,  at  least,  to  condemnation,  being  desirous  to  give  the  owneK 
the  benefit  of  every  doubt,  releas(»d  the  ship,  but  allowed  nothing  i^ 
freight  or  for  costs  or  expenses.  With  I'eference  to  a  claim  which 
the  nuister  of  the  Restonuel  afterwards  sought  to  make  for  the  valne 
of  provisions  supplied  by  him  to  the  American  prize  crew,  the  X«7 
Department  expressed  the  opinion  "'  that  the  item  of  claim  for  pro- 
visions consumed  by  the  prize  crew  should  be  considered,  to^'«*ther 
with  the  claims  for  damages  presented  to  the  court,  as  a  loss  which 
resulted  from  the  employment  of  the  ship  at  the  time  of  her  capture 
and  for  which  the.  captors  were  not  liable." 

^Ir.   Day,  Soc.  of  Statr,  to  Sir  .Julijin  Paiincefoto,  British  aiubass.,  AUj.' 
0,   1S1)8.  MS.  Notes  to  Britisl)  Leg.  XXIV.  27(J. 

A  claim  was  made  by  the  master  of  the  British  vessel  A\  A'.  .V/V/'"" 
.SY>//  for  damages  an<l  losses  consecpient  n])()n  her  allege<l  wrongW 
capture  and  (let(Mition  by  an  American  nuni-of-war.  It  appeannlthai 
the  prize  court,  in  discliarging  the  vessel,  decided  that  theiv  wa>rea* 
sonable  cause  for  capture.  The  Attorney-Cieneral  held  that,  >vitn 
the  rendition  of  its  decision,  the  jurisdiction  of  the  prize  court  endcJ. 
but  suggested  that  there  ap})eared  "  to  be  ample  jurisdiction  in  tk 
Court  of  Claims  to  determine  the  case,  either  upon  petition  of  th? 
cJaimaiU  or  by  reference  and  transmission  from  the  Department  <^' 
State."  In  this  relation  the  Attornev-CJeneral  called  attention  to 
se«'tion  lt)r>S  of  the  Revised  Statutes  of  the  United  States,  ami  to  the 
authorities  there  cited  in  the  margin,  especially  to  the  case  of  the 
I'uited  States  r.  Olveefe,  11  Wall.  ITS. 

Mr.  TTay.  See.  of  State,  to  Sir  Julian  Panncefote.  British  umbass.,  Pe*".  tV 

1808,  Xo.  1279,  M8.  Notes  to  British  Lop.  XXIV.  ,*U)7. 
i>ee,  aJso,  same  to  same,  No.  14UD,  April  17.  1890,  id.  498. 
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he  court  having  ordered  in  The  Pa(iuete  Ilabana,  175  IT.  S.  077, 
the  proceeds  of  the  vessels  and  cjirgoes  should  l)e  restored  to  the 

uants  with  conii)ensatory  and  not  punitive  damages  and  costs, 
it  appearing  that  the  damages  allowed  were  excessive,  the  cases 

?  remanded  to  the  district  court  for  further  pr(H»e<»dings.  It  was 
ordereil  that,  under  the  circumstances  of  the  case,  the  decn»c 

dd  1m»  entered  against  the   United   States  and  not  agsiinst  the 

:ors  individuallv. 

The  Pa<iiiete  riabana  (UMKl).  l«f>  T.  S.  4f>3. 

(2)    MEASURE. 
g  1227. 

ti  a  suit  by  the  owners  of  captured  property,  lost  through  the  fault 
negligence  of  the  captors,  the  value  of  the  captured  vess4*l,  and 
prime  rit>{  of  the  cargo,  with  all  charges,  and  the  premium  of 

inincv,  wen*  allowed  in  ast'ertaining  the  danmges. 

TlM*  Anna  Maria.  2  Wheat.  IVSt. 


i  vessel  and  cargo  having  Uhmi  condemned  under  the  nonimporta- 
I  laws,  and  a  (fuestion  having  arisen  as  to  whether  damages  should 
t»inpute<l  from  the  date  of  the  Uind  given  for  the  appraisetl  value 
lu»  carg«>,  tir  from  the  dwrrei*  of  condemnation  of  the. district  (Hiurt, 
•  as  held  **  that  the  <lamages  should  In*  com|mtcd  at  the  rate  of  six 
(vntuin  an  the  amount  of  the  a|>prais<Ml  value  of  the  (*argo,  indud- 
iiUenM  from  the  date  of  the  decree*  of  condemnati(»n  in  the  clis- 
t  court." 

Tbf  IHaiia  (IHIS),  a  Wlieat.  M, 

hi  an  illegal  e«ptun»  the  original  wrongdcn^rs  may  l»e  made  n»- 
ti>ilile  U»yond  the  loss  a<'tually  sustained  in  <*aM»  of  gross  antl 
iton  outragi*;  hut  tin*  owners  of  the  tilfending  privatiH»r,  who  art^ 
»•« instructively  liable,  are  not  liable  fi»r  punitive  danuiges. 

T!h»  Anilahle  Nanry. ;;  Wlioat.  :*U\. 
Ree  THllKJt  r.  Threi»  Hrlp*.  1  DaU.  a'. 

f  pn>i)erty  has  lH»en  wrongfully  broughtsinto  the  TnitcMl  States, 

tin*  duty  paid  by  a  wningful  captor,  and  a  ile<nv  of  ivstitution 

iide  after  a  sale,  the  captor  is  liable  on  such  a  dt'cnn*  only  for  the 

imv,  without  int4*n»st,  after  d<»ducting  the  amount  paid  as  duties. 

Tbe  SuuU  Maria.  10  Wheat  431. 
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(3)    PROBABLE   CAUSE. 
§    1228. 

See  supra,  §  1209. 

Prize  courts  proi)crly  deny  damagei?  or  costs  where  there  has  been 
probable  cause  for  s(»izuiv.  Probable  cause  exists  where  there  are 
circumstances  sufficient  to  warrant  suspicion,  though  not  sufficient  to 
warrant  condemnation. 

The  Thompson.  3  WaU.  155. 

See,  also.  The  Dashing  Wave,  5  Wan.  170 ;  Lushington.  Priae  Law.  if  25.91 

A  Spanish  vessel  seized  as  a  prize  on  April  22,  1898,  when  there 
was  probable  cause  for  the  seizure,  but  which  was  exempted  from 
seizure  and  condemnation  by  the  subsequent  proclamation  of  April 
26,  is  not  entitled  to  damages  or  costs  on  restitution.  Decree  (D.  C 
1898)  87  Fed.  Rep.  927,  reversed. 

The  Buena  Ventura  v.  United  States,  175  U.  S.  384. 

"In  all  prizt*.  cases  where  claims  for  indemnity  were  presented  to 
the  Department  of  State  by  foreign  governments  oh  behalf  of  their 
subjects  for  seizures  made  by  our  war  vessels  [during  the  war  with 
Spain],  the  rule  adopted  was  to  reject  clainLs  for  indemnity  in  cases 
where  the  prize  court  had  found  probable  cause,  and  to  refer  to 
the  Court  of  Claims  all  claims  for  indemnity  in  cases  where  probable 
cau.se  may  not  Ik>  found.-' 

Mr.  Hay,  Sec.  of  State,  to  Attorney-General,  Jan.  5,  1000.  242  MS.  Pom. 
Let.  133. 

III.  JURISPRUDENCE, 
1.  Principles  Orskbyed. 

§  1229. 

On  questions  of  belligerent  and  neutral  rights  the  Supreme  Court 
will  recognize  the  decisions  of  the  courts  of  every  country,  so  far  a? 
they  are  founded  on  a  law  common  to  every  country,  not  as  authori- 
ties, but  with  respect.  The  decisions  of  the  courts  of  every  foreign 
civilized  land  show  in  a  given  case  how  the  law  of  nations  is  under- 
stood in  such  lands,  and  will  be  considered  in  adopting  the  rule  which 
is  to  prevail  in  the  United  States. 

Thirty  llojjslioads  of  Suj^ar  v.  Boyle.  9  Cranoh,  191. 

"  Without  taking  a  comparative  view  of  the  justice  or  fairnei«  of 
the  rules  established  in  the  British  courts,  and  of  those  established  in 
the  courts  of  other  nations,  there  are  circumstances  not  to  be  exduded 
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m  consideration,  which  give  to  those  rules  n  claim  to  onr  attention 
t  we  can  not  entirely  disre^nl.  The  United  States  having,  at  one 
e,  fiimieil  a  coni|X)nent  part  of  the  British  Empire,  their  [)rize 

was  onr  [)rize  law.  When  we  s(*[)a rated,  it  continued  to  1k»  our 
«?  law,  so  far  as  it  was  adapted  to  our  circumstances  and  was  not 
ie<l  by  the  power  which  was  ca[)able  of  changing  it. 

It  will  not  be  advanced,  in  cons^^fjuence  of  this  former  relation 
wreen  the  two  countries,  that  any  obvious  misconstruction  of  public 
'  made  by  the  British  courts,  will  be  considered  as  forming  a  rule 

the  American  courts,  or  that  any  n»cent  rule  of  the  British 
rts  is  entitled  to  more  respect  than  the  recent  ruU»s  of  other  conn- 
's.   But  a  case  professing  to  Imj  decided  on  ancient  principles  will 

lie  entirely  di.sregarded,  unless  it  Im^  very  unreasonabh*,  or  Ix^ 

nded  on  a  construction  rejected  by  other  nations." 

MarKlian,  i\  J.,  Thirty  IIojcsIioihIh  of  Su^ur  r.  lioyU*  (IHI.%).  t>  (Yaiich, 
nu,  lUH. 

I  renieml)er  with  pleasure  that  I  once  heard  you  assert  this  princi- 

[free  ships  free  goods],  but  in  Congn»ss  and  in  the  Supreme  Court 

m  sorrj'  to  say  that  it  was  almost  fri(»ndless.     Such  is  the  influence 

England^    We  read  mme  but  English   b<x)ks,  adopt  ncme  but 

Hflish  ideas  of  law  and  politics." 

Mr.  Inicemon  to  Mr.  MntllHoii,  July.  1814.  Mol»;s*s  Life*  <»f  (Miarh^  Jare<l 

lie  court  of  prize  is  emphatically  a  court  of  the  law  of  nations;  and 

akes  neither  its  character  nor  its  rules  from  the  mere  municipal 

ulations  of  any  country.     By  this  law  the  definition  of  |)rize  go<Mls 

hat  they  are  goods  taken  on  the  high  seas,  jure  U'lli,  out  of  the 

id>  of  the  enemv. 

S(*booDer  AdeUne,  0  Cranch.  244. 

In  5  Wlieat.,  App.   p.  .V2,   Wheaton  ^ivt's   a   iiot«*  on   pri%«*  law,   wlilrh 
enibraceK : 

1.  Extract   fn)ni   the  Consolato   dH    Man*.     Chap.   ccLxxni..   mjjxxvu. 

R  54. 

2.  KxtraotK    from    the   Coclo   des    rrist*s.     ArtiHt»s    n'latlf**    aux    prlj*«*8. 

ExtraitM  de  rOrdonuantv  do  (Miarh>s  VI.  sur  lo  fal<t  do  rA<luiirault«\ 

of  IHK\  7.  1400.     r.  (VI.     Artirlos   Kxtralt.**  <h»  VVaWX.  c^MMvrnant   la 

JiirlHdiHiou  de  Admlrautr  do  Franco.  Manh.  ir»S|.     p.  «ri. 
7L  Sur  ta  Navljcation.  Onhaniaiuv  dn  Hoi  d<'  Su<hIo.     FoI».  1!).  ITI.'i.     \\  7'J. 
4.  Ordinance  of  tlie  KInK  of  I><>nn)ark.  Norway,  tho  Vandals,  tlio  ninths. 

rtc.  Sept.  23,  ltt59.     V.  7.'. 
a.  EUtracts  from  tlie  Fremh  Ordinamv  of  ir»si.    Liv.  III..  Tit.  IX..  I  'J. 

I^en  Prises.    P.  80. 
O.  Ri'icleiDent  da    17  F^vrier    1<*]>4.   contvrnant    len  imssoiMirtM   aot\>rd«''S 

aox  vaiineaax  ennemin  |mr  h^s  Pnissanoos  noutros.     P.  s'l. 
7.  Ordonnance  dn  12  Mai     KKNi.  touohant  la  manion'  do  Juja^r  1cm  vais- 

•eanx  qol  ^twoent.  ou  <iul  sont  iK>rtC'8  aux  coteM  de  Frunc-o  pur 

tcmpftte  on  autranent.    P.  80. 

H.  Doc  551— vol  7 39 


600  PRIZE   COURTS   AND   PROCEDURE.  [§1230. 

8.  Extrait  dii  Ueglcuicnt  du  21  Octobre  1744,  conoemant  le«  priseB  faiteu 

sur  nior,  ol  la  navigation  des  vaissoaux  neutren  i^endant  la  guerre. 
P.  87. 

9.  ROglenient  du  2G  Juillet  1778,  eoncernaDt  la  iiavgatlou  des  batimeos 

neiitres  en  temps  de  guerre.    P.  88. 

10.  Danish  Prize  Instructions  of  1810.    P.  91. 

11.  Ordinances  of  Congress,  Nov.  25,  1775,  p.  103;  Dec  5.  1775,  p.  1(M: 

Jan.  (J,  1770.  p.  105;  March  23,  1776,  p.  10(5;  April  12,  1770*,  p.  lOU: 
April  3,  1776,  p.  107;  Nov.  15,  1776,  p.  108;  May  2.  1780,  p.  100.  and 
other  ordinances  to  p.  128. 

12.  British  Statutes  and  Prize  Instructions.    P.  129. 

Prize  courts  are  subject  to  the  instructions  of  their  own  sovereign. 
In  the  absence  of  such  instructions  their  jurisdiction  and  rules  of  de- 
cision are  to  be  ascertained  by  reference  to  the  known  i>owers  of  such 
tribunals  and  the  principles  by  which  they  are  governed  under  the 
public  la\v  and  the  practice  of  nations. 

The  Amy  Warwick,  2  Sprague,  123. 

Prize  courts  are  tribunals  of  the  law  of  nations,  and  the  jurispru- 
dence they  administer  is  a  part  of  that  law.  They  deal  with  cases  of 
capture  as  distinguished  from  seizures ;  their  decrees  are  decrees  of 
condemnation,  not  of  forfeiture;  they  judge  the  character  and  rela- 
tions of  the  vessel  and  cargo,  and  not  the  acts  of  persons. 

Speed.  At.  Gen.,  18G6,  11  Op.  445. 

Th(»  Hjuitablr  }>riiiciple  of  prescription  is  applied  by  prize  courts. 
Sir  W.  Sctitt,  The  Mentor,  1  C.  Roh.  170. 

"All  law  is  resolvable  into  general  principles:  The  cases  which 
may  arise  under  new  combinations  of  circumstances,  leadins:  to  an 
extended  application  of  principles,  ancient  and  recognized,  bv  just 
corollaries,  may  be  infinite;  but  so  long  as  the  continuity  of  the  oriir- 
inal  and  established  principles  is  preserved  pure  and  unbroken,  tho 
practice  is  not  //<  /r,  nor  is  it  justly  chargeable  with  Iwing  itn  inno'^'i- 
tion  on  the  ancient  law ;  when,  in  fact,  the  court  does  nothing  mon* 
than  ai)ply  old  princi})les  to  new  circumstances." 

Ix)rd  StowcH,  The  Atalanta  (1808).  (J  C.  Rob.  440.  458. 

2.  Liens. 

§  li^30. 

A  claim  was  made  by  an   American  merchant  to  certain  gixds 

Priie— Lien  on     ^^hich  were  libeled  as  enemy's  property,  and  which 

goods.  were   shipped   by    British   merchants   on   their  own 

account  and  risk.     The  claimant  set»up  a  lien  (1)   on  some  of  th* 
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gcKxls  on  the  gnmnd  of  an  advance  made  to  the  shippers  by  his  agent 
in  (irent  Britain  in  consideration  of  the  consignment;  and  (2)  on 
other  gfxxls  on  the  ground  that  they  were  shipi)ed  to  him  in  virtue 
of  a  gi'neral  balan(*e  of  a(*c()unt  due  to  him  as  the  ship|K»rs'  factor. 
The  court,  Washingtcm,  J.,  said  that  the  (hM-trine  of  a  factor's  lien 
for  a  l>alanc*i*  of  account,  or  of  a  consignee's  lien  for  advantvs,  was 
unknown  in  the  prize  courts,  unless  in  »|KH*ial  casi»s  when*  the  lien 
was  imiM)MHl  by  a  general  law  of  the  mercantile  world,  inde|KMidentIy 
of  any  I'ontract  lH»twet»n  the  parties,  as,  for  exam[)le,  in  the  cas<»  of 
fn»ight  allowed  on  an  enemy's  gcMnls  seiz<Ml  in  the  vess<»l  of  a  friend. 
The  oHirt  then»fore  refuse<l  to  allow  further  [)nK)f  of  the  claimant's 
allegations. 

Marshall,  C.  J.,  was  al>s(*nt.  Livingston,  J.,  dissented,  saying  that 
he  could  concur  in  the  ccmdemnation  of  the  pro[x»rty  only  as  sub- 
ject to  the  claimant's  lien. 

TIm»  Frnmi-s  (1S14).  H  Cmnoh.  418. 

Thnt  rnpturo,  furv  beUi,  overrI«U»«  provlouH  lleiw;  H(»e,  also.  The  Iflaiiipton, 
r^  WaU.  :iT2:  The  Battle,  ii  WaU.  4fta 

Under  the  principles  of  international  law,  mortgagi's  on  vessels 
captun^l  jiin»  lielli  an»  to  Ik»  treated  <mly  as  liens  subject  to  Ih»  over- 
ridden by  the  captun*.  The  act  of  March  l\.  isr»:i,  "  to  protect  the 
liens  u|>on  vesstds  in  (HTtain  cases,"  dcxs  not  n»fer  to  ca[)tures  jure 
belli,  or  mcHlify  the  law  of  prize  in  any  rt»siH»ct. 

The  Ilaiiiiitoii.  r»  Wall.  ;i7L'. 

The  right  of  capture  acts  on  the  [)n)prietary  inten»st  of  the  thing 
captunnl  at  the  time  of  ca[)ture,  and  is  not  atferted  by  the  siHTet  liens 
or  private  engagements  of  the  parties. 

The  rnrloH  F.  Kom^m.  177  V.  S.  «kV». 

3.  Fbeiuut. 

§   1231. 

A  vessel  saiknl  from  Ij<mdon  to  Amelia  Island  und(*r  a  <'harter 
|Mirty  by  which  she  was  to  carry  the  out  want  <'argo  finv.  but  wa>  to 
retvive  frtMght  for  the  n»turn  cargo  at  a  rate  gn*atcr  than  wt»nld  liave 
\ifvu  paid  if  the  return  voyage  had  had  un  ronuiM'tion  witli  the  out- 
Wttnl.  On  her  outward  voyage  she  was  (*aptured  by  a  Tnitetl  Stale** 
imied  ves,«^.»l,  and  her  <'argo  was  rondemned  as  enemy  projM»rty:  but 
an  allowance^  was  made  for  fivight  to  .Vnielia  Island.  a>  on  a  (|uantum 
meruit,  llie  clainuint  of  the  «*argo  and  the  master  of  tlu*  ship  hav- 
ingip|)eale<l.  the  latter  c'ontended  that  the  outward  ami  n*turn  voyage 
«hoijld  hc»  treatetl  as  one,  and  freight  allowed  as  stipulated  in  the 
charter  JMirty.    Marshall,  C.  J.,  delivering  the  opinion  of  the  court, 
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held  that  the  outward  and  return  voyages  were  to  be  considered  as 
distinct,  and  said:  "The  court  can  perceive  no  principle  on  which  a 
cargo  to  be  delivered  freight  fi*ee  can  \>e  burthened  with  the  freight 
agreed  to  Ix;  paid  on  a  cargo  to  be  afterwards  taken  on  board.  In  this 
uase,  too,  no  sum  in  gross  is  to  be  paid  for  freight,  but  a  sum  depend- 
ing on  the  quantity  and  quality  of  the  return  cargo.  ...  If  the 
claim  to  freight  on  the  return  voyage,  not  commenced  at  the  time  of 
capture,  can  not  be  sustained,  the  court  perceives  no  other  rule  which 
could  have  been  adopted  than  that  which  the  district  court  did  adopt 
Freight  has  been  allowed  on  the  whole  voyage  to  Amelia  Island,  as 
bn  a  quantum  meruit.  The  captors  not  having  appealed,  no  question 
t'an  arise  on  the  propriety  of  having  allowed  the  ship  any  freight 
whatever.  The  court,  however,  will  say  that  it  is  satisfied  with  the 
allowance  which  is  made,  and  which  is  certainly  an  equitable  one." 

The  SoriOto  (1815),  !)  (Vanoli,  209,  212. 

A  neutral  vessel,  chartered  for  a  voyage  from  Ijondon  to  St 
Michaels,  thence  to  Fayal,  thence  to  St.  Petersburg  or  any  other  port 
on  the  Baltic,  and  back  to  I^ndon,  at  a  freight  of  1,000  guineas,  was 
captured  on  her  way  from  I^ndon  to  St.  Michaels  and  brought  into 
the  United  States,  where  part  of  the  cargo  was  condemned  and  part 
restored.  Held,  that  freight  was  chargeable  upon  the  whole  cargo, 
the  restored  as  well  as  the  condemned. 

Tlie  Antonia  Johanna  (181(5),  1  Wheat.  159. 

No  question  was  raised  below  as  to  whether  the  whole  freight  for  the 
whole  voyage  should  be  allowed,  or  only  a  pro  rata  freight,  tboujjli 
the  whol(»  freight  was  decreed.  Had  the  question  l»een  raised,  it 
would,  said  the  court,  *'  have  deserved  grave  consideration.*' 

''  It  has  Ih^oh  held,  that  the  charter  party  is  not  the  measure  by 
whidi  the  captor  is,  in  all  cases,  bound,  even  where  no  fraud  is  ira- 
j)ute(l  to  the  contract  itself.  When,  by  the  events  of  war,  navigation 
is  rendered  so  hazardous  as  to  raise  the  price  of  freight  to  an  exiraor- 
(linarv  hei<rht,  captors  are  not,  necessarily,  bound  to  that  inflainetl 
rate  of  freight.  When  no  such  circumstances  exist,  when  a  ship  i*? 
carryiniLi:  on  an  ordinary  trade,  th(»  charter  party  is  undoubtedly  the 
rule  of  valuation,  unless  impeached;  the  captor  puts  himself  in  the 
place  of  the  owner  of  the  car<ro,  and  takes  with  that  spivitic  lien  ujwn 
it.  But  a  very  dili'erenl  rule  is  to  l)e  applied,  when  the  trade  is  suh- 
jccled  to  very  (extraordinary  risk  and  hazard,  from  its  connexion  with 
the  events  of  war,  and  the  redoubled  activity  and  success  of  the  bel- 
ligerent cruisers.     T)  Kob.  8i>.     The  Twilling  Riget.'' 

The  AntniilM  .Tohnuna   (ISUi),  1  Wheat.  1;V.).  note  by  the  rt*iH)rtor,  p.  t^iK 

The  law  of  nations  does  not  prohibit  the  carrying  of  enemies' goods 
in  neutral  vessels;  so  far  from  so  doing,  upon  the  condemnation  of  the 
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gv>ods«  the  vessel  is  entitled  to  freight.  But  if  a  neutral  endeavors, 
by  false  appearances,  to  covtT  (lie  pro|)erty  of  a  l)i»lii^erent  from  the 
lawful  seizure  of  his  enemy,  surh  eondurt  identifies  the  neutral  with 
the  belligerent  whom  he  thus  endeavors  to  protect,  and  is  a  fraud  on 
the  neutrality  of  his  own  government  and  ui)on  the  rights  of  the 
belligerent. 

8c*liwurtz  17.  Insuram'e  (\>iii|miiy  of  North  Ainerini.  3  Wanh.  (\  C.  117. 

IV.  PROCEDURE, 
1.  Genejiai.  Uules. 

§  1232. 

"  We  have  the  honor  of  transmitting,  agrwiably  to  your  ex(*ellency's 
request,  a  statement  of  the  general  principles  of  proceeding  in  prize 
causas  in  British  courts  of  admiralty,  and  of  the  measures  pn>i)er  to 
be  taken  when  a  ship  and  cargo  are  brought  in  as  prize  w^ithin  their 
jiiris<liction. 

"Tlie  general  principles  of  procecnling  can  not,  in  our  judgment, 
be  statwl  mere  corn*ctly  or  succinctly,  than  we  find  them  laid  down 
in  the  following  e.xtract  from  a  report  nuidt*  to  his  late  Majesty,  in 
tJie  year  1753,  by  Sir  (leorge  Iah»,  then  judgi*  of  the  [)rcrogaliv(»  court ; 
Dr.  Paul,  His  Majesty's  advocate-general:  Sir  Dudley  Ryder,  Ilis 
Majesty's  attorney -gi»neral,  and  Mr.  Murray  (afterwards  I»rd 
Man>field),  His  Majesty's  solicitor-general : 

^  *  When  two  |)owers  are  at  war,  th(\v  have  a  right  to  nuike  prizt*s 
of  the  ships,  go<Kls,  and  effects,  of  each  other,  ujhhi  the  high  si»as. 
Whatever  is  tlie  pro[H»rty  of  the  enemy  may  U'  at^iuircd  by  capture 
at  .««a;  but  the  pro|MTty  of  a  friend  can  not  In*  taken,  provided  he 
ohsprv4*s  his  neutralitv. 

^*  Hence,  the  law  of  nations  has  established,  that  the  go<Mb  of  an 

eneniv«  on  l)oard  the  ship  of  a  friend,  mav  U*  taken. 

•  I  > 

** '  That  the  lawful  goods  of  a  friend,  on  Iniard  the  ship  of  an 
enemy,  ought  to  Ix^  restored. 

•*  *  That  contralmnd  goods  going  to  the  enemy,  though  the  pro[HTty 
of  M  friend,  may  be  taken  as  prize;  iHH-au>e  >u|)plying  the  enemy  with 
what  enables  him  better  to  carry  on  the  war.  is  a  depart un»  from  neu- 
tralitv. 

**  ^  Bv  the  maritime  law  of  nation^,  universally  and  immemoriallv 
received,  there  is  an  established  metluNl  of  <let4>rmination,  whether  the 
capture  Im?,  or  l)e  not,  lawful  prize. 

**•  Before  the  sliip  or  giKnls  can  Im'  dispos4»d  of  l)y  the  captor,  then» 
must  be  a  regular  judicial  |>nMve(ling.  wherein  iN>th  parties  may  In> 
heanU  and  condemnation  thereu)>on  as  prize,  in  a  court  of  admiralty, 
judging  by  the  law  of  nations  and  treatio. 
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'* '  The  proper  and  regular  court  for  these  condemnations  is,  the 
court  of  that  State  to  whom  the  captor  belongs. 

" '  The  evidence  to  acquit  or  condenm,  with,  or  without,  costs  and 
damages,  must,  in  the  first  instance,  come  merely  from  the  ship  taken, 
viz :  the  papers  on  board,  and  the  examination,  on  oath^  of  tlie  master, 
and  other  principal  officers;  for  which  purpose,  there  are  officers  of 
admirality  in  all  the  considerable  sea  ports  of  every  maritime  power 
at  war,  to  examine  the  captains,  and  other  principal  officers,  of  even' 
ship,  brought  in  as  a  prize,  upon  general  and  impartial  interroga- 
tories: if  there  do  not  appear  from  thence  ground  to  condemn,  as 
enemy's  propert}-  or  contraband,  goods  going  to  the  enemy,  there  must 
Ik»  an  a(!quittal,  unless,  from  the  aforesaid  evidence,  the  property 
shall  appear  so  doubtful,  that  it  is  reasonable  to  go  into  further  proof 
thereof. 

"  'A  claim  of  sliip  or  goods  must  be  supported  by  the  oath  of  some- 
body, at  least  as  to  belief. 

'''The  law  of  nations  requires  good  faith;  therefore,  every  ship 
must  lx>  provided  with  complete  and  genuine  papei's,  and  the  master, 
at  least,  should  lx»  privy  to  th(»  truth  of  i\m  transaction. 

"'To  enforce  thesi*  rules,  if  there  l)e  false  or  colorable  papers;  if 
any  papers  be  thrown  overboard ;  if  the  master  and  officers,  examined 
in  lYrvyaratorio^  grossly  j)revaricate ;  if  proper  ship's  papers  are  not 
on  board;  or  if  the  master  and  crew  can  not  say  whether  the  ship  or 
cargo  l)e  the  property  of  a  friend  or  enemy,  the  law  of  nations  allows 
acconling  to  the  different  degrees  of  misbehavior  or  suspicion.  ariV 
ing  from  the  fault  of  the  ship  taken,  and  other  circumstances  of  the 
case,  costs  to  be  paid,  or  not  to  l)e  received,  by  the  claimant,  in  case  of 
acquittal  and  restitution:  on  the  other  hand,  if  a  seizure  is  mail<' 
witliout  j>r()l)al)le  cause,  the  captor  is  adjudged  to  pay  costs  and  flam- 
a<res:  for  wliicli  })urp()se,  all  privateers  are  obliged  to  give  seciiritj 
for  tlu'ir  gocnl  heliavior,  and  this  is  referred  to,  and  expressly  .^tipu- 
la((Ml,  l)v  nianv  (n»atios. 

" '  T!i()u<rh,  from  the  ship's  ]>a]>ers,  and  the  preparatory  examina- 
tions, tlic  property  does  not  sufficiently  appear  to  l)e  neutral,  tn? 
claimant  is  often  indulged  with  time  to  send  over  affidavits  to  suppl^ 
that  defect:  if  he  will  not  show  the  i>rojK»rty,  by  sufficient  affi'l*^'^^^ 
to  l>e  neutral,  it  is  |)re^^unlecl  to  belong  to  the  enemy.  AMien*  ^ 
|)ro|U'rty  appears  froui  evidence  not  on  board  the  ship,  the'*aptori^ 
justitied  in  bringing  Ihm*  in,  and  excused  paying  costs,  lHvau>e  1*^' '* 
not  in  fault;  or,  according  to  the  <'ircumstances  of  the  case,  may  ^ 
justly  eutith'd  to  receive  his  costs. 

'' '  If  the  sentence  of  the  court  of  admiralty  is  thought  to  l^e  t-m*- 
neou^,  th(M'(^  is,  in  cnerv  nuiritime  country,  a  su[)erior  court  of  rev\e*« 
.•onsi^ling  of  tlie  most  considerable  |)ersons,  to  which  the  [)arlies,  w 
think,   themselves   uggrieved,  may   appeal;   and   this  superior  c*Wi^ 
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judges  by  the  same  rule  which  governs  the  eourt  of  admiralty,  viz: 
tlie  law  of  nations  and  the  treaties  subsisting  with  that  neutral  [>ower, 
whose  subject  is  a  party  liefore  them. 

••'If  no  appeal  is  offered,  it  is  an  acknowle<lginent  of  the  justice 
of  the  st»ntence  by  the  parties  themselves,  and  conclusive. 

•••This  nninner  of  trial  and  adjudication  is  supported,  alluded  to, 
and  enfonvd,  by  many  treaties. 

*•  •  In  this  method,  all  capturt»s  at  sea  wen"  tried,  during  the  last 
war,  by  (in'at  Britain,  France,  and  Sj)ain,  and  submitted  to  by  the 
neutral  |H»wers;  in  this  nu^tluKK  by  courts  of  admiralty  acting  accord- 
ing to  the  law  of  nations,  and  particular  treaties,  all  captun>s  at 
sea  have  immemorially  lieen  judg(»d  of  in  every  country  in  EurojMi. 
Any  other  metluxl  of  trial  would  be  manifestly  unjust,  al)surd,  and 
inii>ra('ticable.' 

••  Such  are  the  principles  which  govern  the  procetnlings  of  the  prize 
ciiurts. 

••  Th«»  following  are  the  measures  which  ought  to  Ih»  taken  by  the 
<*aptor.  and  by  the  neutral  claimant,  u[)on  a  ship  and  cargo  l)eing 
bnuight  in  as  a  prizt*:  The  raptor,  iuunediately  U|H)n  bringing  his 
I)riz«»  into  |M>rt,  sen<ls  up,  or  delivers  vipim  oath,  to  the  registry  of  the 
eourt  of  a<imiralty,  all  papers  found  on  iMmrd  the  (*aptured  ship.     In 
the  eours4»  of  a  few  days,  the  examinations  in  pn»paratory,  of  the  cap- 
tain and  some  of  the  civw  of  the  captured  ship  are  taken  u|H>n  a 
>et  «)f  standing  interropitories,  In^fore  the  commissioners  of  the  |M)rt 
to  which  the  priz<»  is  brought,  and  which  an»  also  forwardeil  to  the 
ri*^istrv  of  the  admirultv,  as  s<M)n  as  taken;  a  monition  is  extracted 
by  tlu»  captor  from  the  registry,  and  s4Tved  upon  thi»  Koyal  Kxrhange, 
woiifying  the  captuiv,  and   calling  upon   all    |M»rsons   interottMl   to 
■P|H*ar.  and  show  cause*  why  the  ship  and  goo<ls  should  not  Ih*  con- 
denineil.     At  the  expiration  of  twenty  <hiys,  the  monition  i*<  returned 
intc*  the  n»gistry  with  a  e^Ttificate  of  its  M»rvi(T,  and,  if  any  <'laim  has 
■'eeii  given,  the  cause*  is  then  ready  for  hearing,  upon  the  evideniv 
*risin^oiit  of  the  ship's  pa|H'rs,  and  preparatory  examinations. 

**  The  measun»s  taken  on  the  part  of  the  neutral  master,  or  pro- 

pru'tor  of  the  cargo,  are  as  follows:    I'pon  Inking  iimiight  into  port, 

^"•*  master  usuallv  maki*s  a  protest,  whieh  he  forwa^d^^  t(»  Ijondon,  n> 

''^st ructions   (or  with  such   further  din^etions  as  he  thinks  projM'r) 

^*tho|.  ijj  iIj^,  eorn»s[)ondent   of  hi--  owners,  or  to  tin*  ronMil  (»f  his 

"***«Mi,  in  order  to  claim  the  >hip,  and  >ueh  |)art«-  of  the  ejirg«»  as 

'*Uii|^  to  his  owners,  or  with  whirh  he  was  |)*<irtirularly  iiitruMed; 

^  *he  master  hims«>lf,  as  s<Mm  as  he  has  undergone  his  examination. 

B^'s  to  Ijon(h)n  to  take  the  neee^»-arv  >te]>s. 

**Tlie  nuister,  c«)rrt^[x»ndent.  (»r  «'onsul  applies  to  a  pnwtor,  >\lio 
pi^pares  a  claim,  sup[)orte<I  by  an  atfidavit  of  the  rlaimant,  stating 
wiHly  to  whom,  as  he  lH»lieve<,  th«»  ship  and  geMxls  elainied.  U'long. 
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«n(l  that  no  enoniy  has  any  right  or  interest  in  them.  Security  must 
be  given,  to  the  amount  of  sixty  i)ounds,  to  answer  costs,  if  the  case 
shoukl  appear  so  grossly  fraudulent  on  the  part  of  the  claimant  as  to 
subject  him  to  be  condemned  therein.  If  the  captor  has  neglected, 
in  the  mean  time,  to  take  the  usual  stfeps  (but  which  seldom  happens, 
as  he  is  strictly  enjoined,  l>oth  by  his  instruction  and  by  the  prize 
act,  to  proceed  immediately  to  adjudication)  a  process  issues  against 
him  on  the  application  of  the  claimant's  proctor,  to  bring  in  the  ship's 
papers  and  preparatory  examinations,  and  to  proceed. in  the  usutl 

way.  • 

"As  soon  as  the  claim  is  given,  copies  of  the  ship^s  papers  and 
examinations  are  procured  from  the  registry,  and  upon  the  return 
of  the  monition  the  cause  may  be  heard.  It,  however,  seldom  hap- 
[)ens,  (owing  to  the  great  ])ressure  of  business,  especially  at  the  com- 
mencrement  of  a  war)  that  causers  can  possibly  l>e  prepared  for  hear- 
ing inmiediately  upon  the  cxj)iration  of  the  time  for  the  return  of  the 
monition.  In  that  case,  each  cause  nuist  necessarily  take  it,s  regular 
turn;  correspondent  measures  must  be  taken  by  the  neutral  master, 
if  carried  within  the  jurisdiction  of  a  vice-admiralty  court,  by  giving 
a  claim,  supported  by  his  affidavit,  and  offering  security  for  co^ts, 
if  the  claim  should  be  pronounced  grossly  fraudulent. 

"  If  the  claimant  be  dissatisfied  with  the  sentence,  his  proctor 
enters  an  appeal  in  the  registry  of  the  court  where  the  sentence  was 
given,  or  before  a  notary  public,  (which  regularly  should  Ix?  enteml 
within  fourteen  days  aft(»r  the  sentencre),  and  he  afterwards  applift? 
at  the  registry  of  the  lords  of  apj)eal  in  prize  causes  (which  is  held 
at  the  same  place  as  the  registry  of  the  high  court  of  admiralty)  for 
an  instrument  called  an  inhibition,  and  which  should  Ih^  taken  out 
within  three  months,  if  the  sentence  be  in  the  high  court  of  adminilty. 
and  within  nine  UKmths,  if  in  a  vice-admiralty  court,  but  may  Iw 
taken  out  at  later  j)eriods  if  a  reasonable  cause  can  l)e  assigneil  for 
the  delay  that  has  intervened.  This  instrument  directs  the  judge, 
whose  sentence  is  apj)ealed  from,  to  proceed  no  further  in  the  cause. 
It  directs  the  registry  to  transmit  a  copy  of  all  the  proceedings  of 
th<»  inferior  courts;  and  it  directs  the  party  who  has  obtaine<I  the 
s(Mitence,  to  appear  before  the  superior  tribunal  to  answer  to  the 
iij)peal.  On  ap|)lying  for  this  inhibiticm,  security  is  given  on  the  p«rt 
of  the  aj)pellant,  to  the  amount  of  two  hundred  pounds,  to  answer 
costs,  in  case  it  should  appear  to  the  court  of  ap}>eals  that  the  appeal 
is  merely  vexatious.  The  inhibition  is  to  l>e  served  \i\yon  the  judgf* 
the  registrar,  and  tin*  adverse  party  and  liis  proctor,  by  showing 
the  instrument  under  seal,  and  delivering  a  note  or  copy  of  the  con- 
tents. If  the  |)arty  <'an  not  be  found,  and  the  prm-tor  will  not  acivpl 
the  service,  the  instrument  is  to  be  served  '  rm  and  moduf^  that  is 
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^  affixing  it  to  the  door  of  the  last  place  of  residence,  or  by  hanging 
upon  the  pillars  of  the  Uoyal  Exchange. 

^  That  part  of  the  pnK-ess  alN>ve  de-scribed,  which  is  to  l)e  executed 
»road,  may  be  performed  by  any  |)erson  to  whom  it  is  conuuitted, 
id  the  formal  part  at  home  is  exe<Hited  by  the  officer  of  the  court:  a 
rtificatc  of  the  service  is  endorsed  u|)on  the  l)ack  of  the  instrument, 
rem  before  a  surrogate  of  the  sui>erior  court,  or  before  a  notary  pub- 
tj  if  the  service  is  abroad. 

**  If  the  cause  be  adjudged  in  a  vice-admiralty  court,  it  is  usual, 
>on  entering  an  ap{)eal  there,  to  pnx^ure  a  copy  of  the  proceedings, 
liich  the  appellant  sends  over  to  his  correspondent,  in  England,  who 
rries  it  to  a  proctor,  and  the  siinie  steps  are  taken  to  procure  and 
rve  the  inhibition  as  where  the  cause  has  Ix'en  adjudged  in  the  high 
urt  of  admiralty.  But  if  a  copy  of  the  prcK^eedings  can  not  Ix*  pro- 
red  in  <lue  time,  an  inhibition  may  Ix'  obtained,  by  sending  over  a 
py  of  the  instrument  of  ap|K'aK  or  by  writing  to  the  correspondent 
1  account  onlv  of  the  time  and  substance  of  the  sentence. 
**  Upon  an  apfx^aU  fresh  evidencv  ni^j'  ljj»  introduce^l,  if,  upon  hear- 
g  the  cause,  the  lords  of  api)eal  shall  Ik^  of  opinion  that  the  case  is 

such  doubt  as  that  further  pnH)f  ought  to  iiave  Ihhmi  ordenMl  l)V  the 
urt  lx»low.  Further  proof  usually  consists  of  affidavits  made  by  the 
serteil  proprietors  of  the  goods,  in  which  they  atv.  sometimes  joine<l 
'  their  clerks,  and  others  uccjuainted  with  the  transaction,  and  with 
e  real  pn>iK»rty  of  the  g^nxls  claimed.  In  corrolH)ration  of  these 
idavits  may  Ix?  annexed  original  corn»sjK>nden(v,  duplicates  of  bills 

li<ling,  invoices,  extracts  from  lM)oks,  *&<•.  Tlu*s*'  pa|x»rs  nnist  he 
ovetl  by  the  affidavits  of  jx»rsons  who  can  s|x»ak  to  their  authen- 
?ity:  and  if  copies  or  extracts,  they  shouhl  lx>  collated  and  (*erti- 
d  by  public  notarii»s.  The  affidavits  are  sworn  lx»fore  the  magis- 
ites  or  others.  com|x»tent  to  administer  oaths,  in  the  country  where 
ey  are  made,  and  authenticated  by  a  (certificate  fn>m  the  British 
nsul. 

"The  degree  of  proof  to  Ih»  HMjuinMl  de|NM)ds  uixm  the  degn»e  of  sus- 
fion  and  doubt  that  Ix^longs  to  the  caM^.  In  caM»s  of  heavy  suspi^'ion 
id  great  im|M>rtanci>,  the  court  may  ord^T  what  is  called  *[>lea  and 
oof:*  that  is.  instead  of  admitting  affidavits  and  <l(M*uments  intro- 
ic«l  by  the  claimants  only,  each  party  i>  at  liUTty  to  allege,  in  n»gu- 
r  pleadings,  such  circumstaiH*cs  as  may  tend  to  a(*<}uit  or  nmdenm 
e  cipture,  and  to  examint'  witii(>s>c>  in  >ui)|)ort  of  the  allcgation>,  to 
lom  the  adverse  party  may  administer  interrogatories.  The  de[x)- 
ions  of  the  witnesses  are  taken  in  writing.     If  the  witm*sses  are  to 

examined  abroad,  a  (Munniission  i>^ues  for  that  pur|X)Si':  but  in  no 
ae  lA  it  necessary  for  them   to  come  to  England.     Thesi*  solemn 
oceedings  are  not  often  n»>orte4l  to. 
^Standing  commissions  may  U*  si»nt  to  America,  for  the  (/en^ral  pur- 


608  PRIZE  COUBTS  AND  PBOCEDUBE.  [§  128i 

pose  of  receiving  examinations  of  witnesses  in  all  cases  where  the 
court  may  find  it  necessary,  for  the  purposes  of  justice,  to  decree  an 
inquiry  to  be  conducted  in  that  manner. 

"  With  resj^ect  to  captures  and  condemnations  at  Martinico,  which 
are  the  subjects  of  another  inquiry  contained  in  your  note,  we  can  only 
answer,  in  general,  that  we  are  not  informed  of  the  particulars  of 
such  captures  and  condemnations;  but  as  we  know  of  no  legal  court  of 
admiralty  established  at  Martinico,  we  are  clearly  of  opinion  that 
the  legality  of  any  prizes  taken  there,  must  be  tried  in  the  high  court 
of  admiralty  of  England,  upon  claims  given,  in  the  manner  above 
described,  by  su(»h  persons  as  may  think  themselves  aggrieved  by 
the  said  (•aptures." 

FiOtter  of  Sir  W.  B(»ott  and  Sir  J.  Nlcholl  to  Mr.  Jay,  min.  to  England. 
Sopt.  10,  1704.  Am.  State  I'apers,  I.  494.  Imperfectly  given  in  Hal- 
Unk's  Int.  Law  (3(1  ed..  by  Baker),  II.  421. 

Wheatoii,  in  an  appendix  to  the  first  volume  of  his  reports,  p.  494,  givee 
a  note  on  the  practic*e  in  prize  cases. 

In  an  appendix  to  the  swund  volume  of  his  reports,  he  gives  an  "Addi- 
tional Note  on  the  Principles  and  Practice  in  Prize  CanseB ;  *'  and,  at 
p.  SI  of  this  appendix,  he  gives,  as  note  ill,  the  Standing  Interroga- 
tories. 

See,  also,  Dana's  Wheaton,  §  388,  note. 

As  to  the  compensation  of  prize  commissioners  and  United  States  mar 
shals  in  prize  cases,  see  The  Adula  (1901),  127  Fed.  Rep.  84a 

"  No  proceedings  can  be  more  nnlike  than  those  in  the  courts  of 
common  law  and  in  the  admiralty.  In  prize  cause.s,  in  an  especial 
manner,  the  allc<j:ations,  the  proofs  and  the  proceedings  are,  in  gen- 
eral, modelled  upon  the  civil  hnv,  with  such  additions  and  alterations 
as  the  pi-actice  of  nations  and  the  rights  of  Ix^lligerents  and  neutrals 
unavoidni)le  impose.  The  court  of  prize  is  emphatically  a  court  of 
the  law  of  nations;  and  it  takes  neither  its  character  nor  its  rules 
from  the  mere  municipal  regulations  of  any  country." 

Tli(»  Adeline  (  lSir>),  U  ('ranch,  244,  284. 

An  arrtmiii  of  pnxcodiiiirs  in  American  prize  courts  is  given  in  Kalten- 

iMH-n's  Sccrcclit,  II.  :iSt). 
Sec,  also,  as  to  tlic  practice  of  prize  courts,  articles  hy  Prof.  Bulmerincq. 

of  IIcidcllMM'ir.  in  Ucv.  dc  Droit  Int.  X.  IST.,  ;584.  505;  XI.  152.  320, 

nci  :    XIV.  114, 

Tn  admiiallv  a  iiarlv  is  not  restricted,  as  at  common  law,  to  a 
re<(>very  sti-iclly  secundum  allegata  et  probata.  Hence  a  court  of 
admiinliy,  having  jurisdiction  of  the  case, on  a  lilxd  asking  simply  for 
<he  condenmation  of  th(»  |)roperty  as  prize,  "will  exert  its  authority 
/)vcr  all  the  inci<lents.  It  will  <lecree  a-  restoration  of  the  whole  or 
of  a  part ;  it  will  decree  it  absolutely,  or  burthened  with  salvage,  as 
the  circumstances  of  the  case  may  require:  and  whether  the  salvage 
be  held  a  portion  of  the  thing  itself,  or  a  mere  lien  upon  it,  or  a  con- 
dition annexed  to  its  restitution,  it  is  an  incident  to  the  principil 
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question  of  prize,  and  within  the  .s<'ope  of  the  regular  prize  alle- 
gation/' 

Tlie  AdoHiio  (1815),  U  (Yaiirh,  244.  285. 

In  every  case  of  a  pnn'CHHling  for  condemnation  upon  captures  made 
l»y  the  public  ships  of  war  of  the  United  States,  whether  the  same  Ik^ 
cases  of  prize  strictly  jure  lK»lli,  or  upon  public  acts  in  the  natun*  of 
captures  jure  In^lli,  the  procetnlings  are  in  the  name  and  authority  of 
the  United  States. 

T!m?  Palmyrn.  12  Wheat.  1. 

Prizt*  proctHMlings  should  1h»  in  the  name  of  the  United  States;   but 
if  conducted  in  the  name  of  the  captors  until  the  Supreme  Court  is 
reache<l,  they  will  not  U»  reversed  on  that  ground. 
Jeckor  r.  Mont};uiiu*ry.  18  How.  110. 

•*  \Miere  merits  clearly  ap|)ear  on  the  record,  it  is  the  settled  prac- 
tice, in  admiralty  pnxHM^dings,  not  to  dismi.ss  the  liln^l,  but  to  allow 
the  party  to  ass<»rt  his  rights  in  a  new  allegation.**  For  that  jH»rp<)s<» 
m  cause  mav  Ih'  n^mandtnl  to  the  circuit  court  with  directions  to  allow 
an  amendment  of  the  liln^l. 

T!m»  AdoUfM*  (1815).  9  i'nmrh.  244.  2H4. 

A  test  affidavit  ought  to  state  that  the  pro|MTty  at  the  time  of 
.siiipment,  an<l  al.so  at  the  time  of  ca[)tun\  di<l  Ix'tong,  and  will,  if 
n^ston^l,  lielong  to  the  claimant,  but  an  irregularity  in  (his  respect 
IS  not  fatal. 

A  test  affidavit  by  an  agent  is  not  suffii'ient  if  (he  |)rincipal  1n' 
iHCithin  the  (HHintry  and  within  a  rca.sonabic  distance  from  the  court. 
Uiit  if  test  affidavits  liable  to  such  objections  hav4'  Ihmmi  acc|uies<*ed 
in  by  the  parties  in  the  ctMirts  Inflow,  the  objections  will  not  pn^vail 
in  this  court. 

The  .VdHliie  (lSl.-»>.  !»  Oanch.  244. 

In  admiralty  pr(KtH»dings  by  liU^l  for  an  offens4»  under  the  non- 
im|>ortation  act  of  March  1,  IS(M),  it  suffitvs  to  des4*rilH'  the  c»trcii>4>  in 
the  words  of  the  law  and  to  S4>t  forth  the  fuct^  in  ^uc'Il  manner  that 
if  thev  l)e  true  the  case  is  within  the  statute.  Technical  nicvtv  i> 
not  requinnl  in  such  phk^imm lings. 

Tlie  Kaiiiuel  (181t*>).  1  Wheat.  0. 

Where  an  ins|>tH.'tion  an^l  com[)ari.<on  of  original  d(HMmients  i*^ 
material  to  the  decision  of  a  prize  easi\  the  Supreme  Court  of  the 
United  States  will  order  the  original  pai>er.*«  to  U*  s<*nt  up  from  th«* 
eourt  below. 

Tbe  Eislneur  081<>),  1  Wlieat.  Alii), 
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An  agreement  by  the  parties  to  a  prisse  cause  will,  like  an  agree- 
ment made  in  a  court  of  common  law  or  of  chancery,  be  set  aside,  if 
made  clear  under  a  clear  mistake. 

The  Hiram  (181G),  1  Wheat  440. 

The  commander  of  a  French  privateer,  wliose  crew  had  been  unlaw- 
fully enlisted  in  the  United  States,  captured  on  the  high  seas  t 
Spanish  brig  with  a  cargo  of  slaves,  and,  after  taking  out  and  selling 
fourteen  slaves,  conducted  the  brig  and  the  rest  of  the  slaves  towards 
Belize.  On  the  way  a  gale  was  encountered,  and  the  captor  then 
proceeded  to  New  Orleans,  arriving  there  in  safety.  The  Spanish 
owner  having  lil>eled  the  brig  and  the  remaining  slaves  for  restitu- 
tion, and  restitution  having  l)een  ordered,  the  captor  claimed  salvage. 
His  claim  was  denied.  Washington,  J.,  delivering  the  opinion  of  the 
court,  said  that  nothing  could  Ix^  more  remote  from  the  intention* 
of  the  captor  than  to  render  a  service  to  the  brig  and  her  cargo;  that 
he  conHuitted  a  spoliation  of  the  cargo  by  selling  some  of  the  slaves, 
and  intended  to  smuggle  the  rest  on  some  part  of  the  coast;  that  it 
would  ill  become  an  American  court  to  reward  a  person  who  had 
thus  violated  the  laws  of  the  ITnited  States  in  one  instance  and 
meditated  a  violation  of  them  in  another;  and  that  it  would  be  still 
worse  to  reward  him  at  the  expense  of  the  injured  Spaniard. 

The  Alerta  r.  Moran  (1S15),  9  Cranch.  :«0. 

With  n»ference  to  a  complaint  of  the  British  consul  at  Key  We<t. 
Florida,  that  the  prize  master  in  charge  of  the  British  ship  Ticich- 
enhiuii  had  refusi'd  to  j)ennit  him  to  come  on  board  of  that  vessel, 
the  Department  of  State  explained  that  the  refusal  in  the  firft 
instance  was  due  to  a  niisuntlerstanding,  and  that  the  consul  feeling 
aggi'ieved  afterwards  diH'liued  to  come  on  board  when  allowed  Xo^^ 
so.  The  Departnieiit  of  State  added  that  reascmable  facilities  would 
be  affonled  for  the  visits  of  eonsular  officers  to  prize  ships  when  such 
ships  were  brought  into  court. 

Mr.  Day,  So<'.  of  State,  to  Sir  .TiiUaii  Pnuncefote.  British  anibJisA.  |»^- 

soiial.  .Iiino  18,  KSJW,  MS.  Notrs  to  Hritish  Leg.  XXIV.  225. 
Seo.  also,  saino  to  saino.  No.  lo:^S,  May  :n.  1S!)8,  id.  208. 

2.    lOXA  MI  NATION    IN  PRKPABATORIO 

• 

Tf,  upon  the  hearing  on  the  shi])'s  pa}>ers  and  the  evidenci*  taken  "' 
prej)aratorv,  the  |)ro|)erty  ap|)ears  to  belon<r  (o  enemies,  it  is  iia^^'^ 
(liately  ('oiu]<Mnne(I ;  but,  if  its  national  character  ap|H»ars  Joul)tf^ 
or  even  neutral,  and  no  claim  is  inter]>osedj  the  court  will  postp*>^ 
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the  caiiH>  for  a  year  and  a  day  aftor  the  pnK'WMlinps  wen»  liegun,  '\i\ 
onler  that  an  o|)|M)rtunity  may  1m*  atronliHl  to  claimants  to  appear. 

The  llnrriHoii  (181(!).  1  Wheiit.  21k8. 

"  It  is  the  established  rule  in  courts  of  prize,  that  the  evidence  to 
acipiit  or  condemn  must,  in  the  first  instance,  come  from  the  pajxTs 
anti  crew  of  the  captun^d  ship.     On  this  account  it  is  the  duty  of 
the  caj>tors,  as  soon  as  practicable,  to  brinp  the  ship's  papers  into 
ihe  registry  of  the  district  court,  and  to  have  the  examinations  of  the 
principal  officers  and  seamen  of  the  captured  ship  taken  lx»fore  the 
district  judge,  or  commissioners  appointed  by  him,  upcm  the  standing 
interrogatories.     It  is  exclusively  upon  these  pa|K»rs  and  the  examina- 
tions, taken  iw  preparatorio^  that  the  cause  is  to  l)e  heard  before  the 
district  court.     If,  from  the  whole  evidence,  the  proi)erty  clearly 
appear  to  be  hostile,  or  neutral,  condenmati(m  or  acquittal  imme- 
^diately  follows.     If,  on  the  other  hand,  the  property  appear  doubt- 
ful, or  the  case  1x3  clouded  with  suspicioils  or  inc(msistencies,  it  then 
becomes  a  case  of  farther  proof,  which  the  court  will  din*ct  or  <leny, 
acconiing  to  the  ndes  which  govern  its  legal  discn»ti(m  on  this  sub- 
ject.    Farther  proof  is  not  a  matter  of  course.     It   is  granted   in 
cases  of  honest  mistake  or  ignorance,  or  to  clear  away  any  doubts 
or  defects  consistent  with  gcKxl  faith.     But  if  the  parties  have  bwn 
giiilty  of  gn)ss  fraud  or  mis<»onduct,  or  illegality,  farther  proof  is  not 
allowed;  and  under  such  circumstances,  the  partic»s  are  visited  with 
all  the  fatal  consequenci»s  of  an  original  hostile  character.     It  is  essi*n- 
tial,  theri'fore,  to  the  corn»ct  administration  of  prize*  law,  that  the 
regular  modes  of  pro(*iHMling  should  Im*  olisiMved   with   the  utmost 
strictness;  and  it  is  a  gnMit  mistake  to  allow  cr.mmon  law  noticms  in 
respect  to  evidence  or  practic'c,  to  pn»vail  in  j»r<H*<HM lings  which  have 
verj-  little  analog}'  to  thos4»  at  conunon  law. 

** These   remarks  have  Ihhmi  <lniwn   forth   bv   an  examination  of 
the  present  reix)rd.     Tin*  court   coidd   not    but  ol>s<»rve  with   regrt»t 
that  great  irregidarities  had  attended  tin*  cause*  in  the  court  Inflow. 
Neither  were  the  ship's  paj)ers  phmIikhhI  l)y  the  captors,  nor  the  cap- 
tured cn»w  examine<I  uiwrn  the  standing  interrogatories.     Witne.sse*-^ 
••"***X*  prtxluciMl  by  the  lilM^lIants  and  the  clainumt   in<lisiTimiiiately 
•^   the  trial,  and  their  testimony  was  taken  in  ojH»n  court  ujmui  any 
■'*«J    all  |M>ints  to  which  the  j)artH's  rhnx'  to  interrogatr  them,  aiul 

'^Poti  this  testimonv  and  the  dfN'unirntarv  nriK»f<  olFenMl  hv  the  wit- 

.  •    •  • 

'**^*<><>s,  the  causc»  was  heard  and  finally  adjiulged.  In  fact  then*  was 
'^^tliing  to  distinguish  the  cauM»  from  an  (»nlinary  pHKiH^ling  in  a 
**^*t»  n>venue  cause  in  rtw, 

**  Tills  court  can  not  but  watrb  with  consid«'ral)le  solicitude  irn»gu- 
•*rttie»,  which  so  materially  impair  tlu'  -simplicity  of  prize  pnH-eH'tl- 
^^fts  and  the  rights  and  duties  of  tin*  partie>.     Some  ajxilogy   for 
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thorn  may  be  fomid  in  tlie  fact,  that  from  our  having  l)een  long  at 
peace,  no  opportunity  was  afforded  to  learn  the  correct  practice  in 
prize  causes.  But  that  apology  no  longer  exists;  and  if  such  irregu- 
larities should  hereafter  occur  it  may  be  proper  to  adopt  a  more 
rigorous  course,  and  to  withhold  condemnation  in  the  clearest  cases, 
unless  such  irregularities  are  avoided  or  explained.  In  the  present 
case  the  first  fault  was  that  of  the  captors;  and  if  the  claimant  had 
suffered  any  prejudice  from  it,  this  court  would  certainly  restore  to 
him  every  practicable  bc»nefit.  But  in  fact  no  such  prejudice  has 
arist».n.  The  claimant  has  had,  in  the  court  i)elow,  the  indulgence  and 
Iwnefit  of  farther  proof  and  of  collateral  aids  to  verify  the  truth  of 
his  claim ;  and  he  stands  at  least  upon  as  favourable  a  ground  to  sus- 
tain it  as  if  the  cause  had  been  conducted  with  the  most  scrupulous 
form." 

The  Dos  Hernianos  (1817),  2  Wheat.  76,  79,  Mr.  Justice  Story,  deliTering 
the  opinion  of  the  court. 

"  It  is  a  general  rule  of  the  prize  law,  not  to  admit  claims  which 
stand  in  entire  opposition  to  the  ship's  papers,  and  to  the  preparatory 
examinations,  wiiere  the  voyages  have  originated  after  the  war.  The 
rule  is  founded  upon  this  simple  reason,  that  it  would  open  a  door 
to  fraud  in  an  incalculable  extent,  if  persons  were  not  required  to 
describe  their  property  with  perfect  fairness.  The  rule,  however, 
is  not  inflexible;  it  yields  to  cases  of  necessity,  or  where,  by  the 
course  of  th(»  trade,  simulated  papers  become  indispensable,  as  in  a 
trade  licensed  by  th(»  state  witli  the  public  enemy.'" 

Mr.  Justice  Story.  (U'livcriiip  opinion  of  tlie  court,  in  Tlie  Dos  Henuaoos 
(1817).  2  Whoat.  7<>,1)0. 

Tt  is  exclusively  upon  the  proofs  taken  in  preparatorio  that  the 
cause  is  to  be  heard  before  the  district  court.  If,  from  the  whole 
(evidence,  the  property  clearly  appear  to  be  hostile  or  neutral,  con- 
<l<'innation  or  accinitlal  immediately  follows.  If  the  property  apj)ear 
doubtful,  or  the  case*  be  clouded  with  suspicions  or  inconsistencies 
further  proof  may,  in  the  discretion  of  the  court,  Ih»  taken.  If  the 
l)arties  have  Imhmi  ^jfuilty  of  gross  fraud  or  misconduct,  or  illegality. 
further  j)r()of  is  not  allowed,  and  the  parties  are  visited  with  all  the 
fatal  c()nse(]uences  of  an  original  hostile  character. 

TIio  IMzarro.  2  Wheat.  227. 

Frankness  and  truth  are  especially  required  of  the  officers  of  eap- 
turiMl  vessels  wluMi  examined  in  preparation  for  the  first  hearing  in 

l)rize. 

Tlio  Springhok,  5  Wall.  1. 
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3.  ORDiai  FOR  FuRTiiiai  Proof. 

§  1234. 

Further  proof  was  n^fuseil  where  it  contrailictecl,  in  a  "  suspicious  '' 
manner,  the  orifj^inal  evidence,  an<l  the  manner  in  which  it  was 
obtained  or  proihiced  was  '^  mysterious  '^  and  unexplained. 

TIN!  Framt-H  (1814).  8  (Yaiiili,  'XITk 

The  original  evidence  having  h^ft  the  transaction  in  iloubt,  and  an 
order  for  further  pnNif  having  Ixh'u  ma(h%  the  affidavits  therenixni 
producinl  refernMl  to  certain  letters  which  were  not  e\liil>ited.  On  a 
promise  by  council  for  the  dainnint  to  pHnluce  the  correspontlence, 
and  such  other  pnN>f  as  would  Im*  entirely  siitisfact<u*v  to  the  court, 
ilie  case  was  ordered  to  stand  for  further  proof. 

TIm*  FnuuT*H  ( 1814)  8  Craiirli.  'MH, 

The  question  having  arisen  as  to  whetlier  certain  ^j^oods  sliould  Ije 
condemned  in  which  funds  had  been  invested  for  the  alle^'d  iiur^xtsc 
of  withdrawing  them  from  (in^at  Britain,  the  claimant  was  allowed 
to  make  furtlier  proof  <m  certain  j>oints.  No  <iuestion  was  decided 
except  that  of  making  further  i>roof. 

The  Mary  (1814),  8  Crancli. :»«. 

Tlie  omission  of  pajwrs,  by  inadvertence  or  mistake,  d<H»s  not  pre- 
clude an  onler  for  further  pnH)f. 

The  St.  T^awrencc  (1814).  8  CYaiich.  4.%l. 

The  intentional  suppression  of  pajXTs  is  a  ^mund  for  n»fusinp 
further  proof. 

Tlio  8t.  Lawrence  (1814).  8  ('nimh.  4.^1. 

The  master  of  an  Ameri<'an  ship,  which  was  allegi>d  to  have  Invn 
captured  by  an  American  privatwr,  swon»  that  he  lia<l  never  am- 
sidennl  his  ship  as  havintj^  iM^en  taken  as  prize,  the  facts  Inmu^  that 
he  was  overhaule<l  by  an  aruKHl  sch<H»ner  untler  Kn^rli-^h  r<»lor<,  whoM' 
cooiniander  represente<l  her  to  1m»  a  British  privati»<T  and  nM|ne>ted 
him  to  take  a  man  on  l>oard  ami  treat  him  as  a  p'litleinan  until  the 
fihip  arrived  in  the  United  States.  To  this  he  conx-nted.  The  njas- 
ter*s  testimonv  was  ctmtirmed  bv  the  mate,  who  added,  that  the  man 
who  was  put  on  boanl  conducte<l  hims4»If  not  as  a  prize  master,  but 
simplj  as  a  passenger.  A  seaman  tcstifiiHl  that  he  neviT  knew  that 
the  .^lip  was  seized  as  prizi'  till  after  her  arrival  within  the  l^Mon 
light-house.  Another  seaman  testified  that  the  ^hip  wa^  met  by  an 
amied  schooner  under  Knglish  <*oIors,  which  oblipnl  the  mate  to 
come  on  boardi  and  then  sent  him  back  with  a  man  who  next  day 
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declared  himself  to  have  been  put  on  board  as  a  prize  master,  saying 
that  if  the  ship  should  fall  in  with  a  French  vessel  he  should  be 
obliged  to  show  his  commission.  This  seaman  further  testified,  how- 
ever, that  he  did  not  know  that  the  vessel  had  been  made  a  prize  of 
till  her  arrival  at  Boston.  The  alleged  prize  master  swore  that  he 
was  present  at  the  capture,  and  that  the  master  of  the  ship  wis 
ordered  aboard  the  schooner  with  his  papers;  and  that  he  (the  priz" 
master)  was  then  directed  by  his  commander,  in  the  presence  of  the 
master,  to  go  on  board  of  the  ship,  but  that  the  master  was  to  keep 
possession  of  the  ship's  papers  and  navigate  her  into  port.  He  fur- 
ther testified  that  the  suggestion  that  he  should  be  represented  to  be 
a  passenger  proceeded  from  the  master  of  the  ship,  with  a  view  to  a 
possible  meeting  with  a  British  cruiser.  Washington,  J.,  delivering 
the  opinion  of  the  court,  said  that  the  facts  necessary  for  deciding 
upon  the  validity  of  the  capture  were  not  sufSciently  clear,  and  thit 
it  would  be  proper  to  order  further  proof,  to  be  furnished  by  the 
captors  and  the  claimants,  with  respect  to  all  the  circumstances  of  the 
capture. 

The  Grotlus  (1814),  8  Cranch,  456. 

Where  the  court  is  satisfied  from  the  evidence  in  the  case  that  prop- 
erty ought  to  be  restored,  it  will  not  require  further  proof  of  the 
claimant's  right. 

The  Mary  and  Susan  (181C),  1  Wheat.  5. 

A  cargo,  coiKlonincd  as  British  property,  was  claimed  to  be  Swed- 
ish and  neutral,  the  appearance  of  British  ownership  l:)eing,  as  was 
alleged,  sinuilated  for  the  j)nrpose  of  avoiding  capture.  The  court, 
however,  refuscMl  a  motion  for  further  proof  to  show  that  the  prop- 
erty was  really  neutral,  saying  that  the  evidence,  as  it  stood,  was  not 
susceptible  of  any  satisfactory  explanation,  and  that  the  captors  had 
made  out  ''  a  clear  title  '•  to  the  cargo. 

Cargo  of  the  ship  Hazard  /'.  CanipbeU  (1815).  9  Cranch.  205. 

Further  j)roof  will  he  allowed  where  the  nationality  and  owner- 
shij)  of  recaptured  goods  do  not  distinctly  appear. 

Tho  Adeline  (ISl.j).  \)  Cranch,  liM. 

The  court  will  onler  further  ])roof  in  a  revenue  or  instance  caar**. 

where  the  evidence  is  so  contradictory  and  ambiguous  as  to  render  a 

decision  diflicnlt. 

Tlu;  Sanuiel   (ISUJ).  1  Wlioat.  I). 

See,  also.  Tiie  Vemis  (ISU*.),  1  Wlioat.  112. 

It  is  a  general  rule  in  pri/e  causes  that  the  decision  should  be 
prompt,  and  should  be  made,  unless  some  good  reason  for  departing 
from  (h(i  rule  exist,  ou  the  papers  and  testimony  afforded  by  the  cap- 
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tiircd  vefisel,  or  ^vhich  can  1k»  invoked  from  the  papers  of  otlier  ves- 
sels in  possession  of  the  court.  But  in  cases  of  joint  and  colhisive 
capture,  the  usual  simplicity  of  the  prize  pn)ceedings  is  necessarily 
departed  from;  and  where,  in  these  cases,  there  is  the  least  doubt, 
other  evidence  mav  be  resorted  to. 

The  (ieoTKe.  1  Whent.  408. 

In  a  certain  cast»  in  which  the  claimant  had  the  benefit  of  further 
proof  in  the  court  l)elow,  and  upon  the  evidence  as  it  then  stood  there 
seemed  to  be  "  no  fair  and  reasonable  explanation  "  of  the  doubts 
cast  upon  his  claim  of  an  exclusive  proprietary  interest  in  the  prop- 
erty, the  Supreme  Court  declined  to  make  an  onler  for  further  proof, 
Mr.  Ju.stice  Story,  who  delivered  the  opinion  of  the  court,  saying: 

"  We  are  not  satisfied  that  it  would  be  a  safe  or  convenient  rule, 
unless,  under  very  special  circumstances,  to  allow  parties  who  have 
had  the  benefit  of  plenary  proof  in  the  court  Ik»1ow,  to  have  an  order 
for  farther  proof  in  this  court  upon  the  same  points.  Much  less 
should  we  incline  to  allow  it  in  a  case  of  pregnant  suspicion,  where 
the  evidence  must  come  from  sources  tainted  with  so  many  unwhole- 
some personal  interests,  and  so  many  infusions  of  doubtful  credit." 

The  I>iw  Henuancw  (1817).  2  Wheat.  74;.  iK 

**  The  proceedings  in  the  district  court  were  ciTtainly  very  irregu- 
lar; and  this  court  can  not  but  n»grel  that  so  many  deviations  from 
the  correct  prize  practice  should  have  <HTnrre<l  at  so  late  a  period  of 
the  war.  The  ship's  pa|M»rs  ought  to  have  Ikhmi  brought  into  <*ourt, 
and  verified,  on  oath,  by  the  captors,  and  the  examinations  of  th:? 
captured  crew  ought  to  have  Ihhmi  taken  upon  the  standing  interrog- 
atories, and  not  rlra  voce  in  oiK»n  court.  Nor  should  the  ca])tun»u 
crew  have  been  jK^nnitted  to  Ik*  re-examined  in  court.  They  are 
bound  to  dei*lan'  the  whole  truth  u|>on  their  first  examination;  and 
if  they  then  fraudulently  suppress  any  material  facts,  they  ought  not 
to  be  indulginl  with  an  opiK)rt unity  to  dis<'losi»  what  they  please,  or 
to  give  colour  to  their  former  statements  after  couns4»l  has  Ikm^u  taken, 
and  they  know  the  pressure  of  the  cause.  l*u!>li<*  iH)licy  and  justi<v 
equally  point  out  the  ne<H^Mty  of  an  iiillexil)le  iidhenMur  to  thi>  nil#». 

^  It  is  upcm  the  ship's  pa|H'rs,  and  the  examinations  thus  taken  in 
preparatory,  that  the  cause*  ought,  in  the  first  instance,  to  1k»  heard 
in  the  di.strict  court:  and  upon  such  hearing  it  i-i  to  juilgi»  whether 
the  cause  be  of  such  doubt  as  to  nM|iiire  farther  pr<K>f :  and  if  S4), 
whether  the  claimant  has  entitleil  hims<»lf  to  the  Ix^nefit  of  intnnluc- 
ing  it.  If  the  court  should  deny  -urh  order  when  it  ought  to  Im» 
granted,  or  allow  it  when  it  ought  U\  1h'  denied,  and  the  ol>jtH'tion 
be  taken  by  the  party  and  ap|M»ar  u]»on  the  reconl.  the  apin^Uate 
court  can  administer  the  prop*'!-  ivlief.  If,  however,  eviilentv  in  tie* 
nature  of  farther  proof  W  intnKlucvd,  and  no  fornml  order  ox  v\\Yi^- 
H.  Doc  Ml— voF  7 \0 
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tion  appear  on  the  record,  it  lunst  be  presumed  to  have  been  done  by 
consent  of  parties,  and  the  irregularity  is  completely  waived.  In 
the  present  case,  no  exception  was  taken  to  the  proceedings  or  evi- 
dence in  the  district  court;  and  we  should  not,  therefore,  incline  to 
reject  the  farther  j)r(H)f,  even  if  we  were  of  opinion  that  it  ought  not, 
in  strictness,  to  have  been  admitted." 

The  Pizarn)  (1817),  1*  Wheat.  227.  240. 

Affidavits  to  be  used  as  farther  proof  in  causas  of  admiralty  and 
maritime  jurisdiction  in  this  court  must  be  taken  by  a  commission. 

The  London  Packet  (1817),  2  Wheat  371. 

A  bill  of  lading,  consigning  the  goods  to  a  neutral,  but  unaccom- 
panied  by  an  invoice  or  letter  of  advice,  is  not  sufficient  evidence  to 
entitle  a  claimant  to  restitution ;  but  is  sufficient  to  lay  a  foundation 
for  the  introduction  of  further  proof.  A  bill  of  lading  gives  the 
person  to  whom  it  is  addressed  a  right  to  receive  the  goods,  and  lays 
the  foundation  for  further  proof  that  the  property  is  in  him.  To 
admit  such  proof,  in  the  absence  of  an  invoice  or  letter  of  advice, 
does  not  endanger  the  fair  rights  of  the  belligerent.  These  papers 
themselves  are  so  easily  prepared  that  no  fraudulent  case  would  be 
without  them. 

The  Frieiiilst'haft  (1818),  3  W'heat  14,  48. 

"  The  farther  proof  in  the  claims  108,  109,  141,  and  122,  consists 
of  affidavits  to  the  proprietary  interest  of  the  claimants;  of  <x)pies  of 
letters,  in  some  instances  ordering  the  goods,  and  in  others  advising  of 
their  shii)nient;  and  of  copies  of  invoict^^s — all  properly  authenticated. 
This  proof  was  satisfactory,  and  the  order  for  restitution  made  upon 
it  was  tlie  necessary  consequence  of  its  admission." 
The  FrioiKlschaft  (1818),  ^  Wheat.  14.  40. 

"  The  Frencli  j)rizo  practice  not  allowing  farther  proof,  but  acquit- 
ting or  condemning  upon  the  original  evidence  consisting  of  the 
papers  found  on  hoard  and  tlie  depositions  of  the  captors  and  cap- 
tured. The  only  exception  to  this  rule  is,  where  the  papers  have 
been  spoliated  by  tlie  ca])tors,  or  lost  by  shipwreck,  or  other  inevitable 
accidents.  Valin,  Traite  des  Prises,  ch.  15,  n.  7.  But  the  Spanish 
law  admits  of  fartluT  proof  in  case  of  doubts  arising  upon  the  original 
evidence.     De  Habreu,  part  2,  ch.  15." 

Note  I)y  WhtMitoii,  The  Frioiulschaft,  3  W^heat.  14,  50. 

It  is  a  relaxation  of  the  rules  of  the  prize  court  to  allow  time  for 
further  proof  in  a  case  where  there  has  Ix^en  a  concealment  of  material 
papers. 

The  Fortuna  (1818),  a  Wheat.  23G. 
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The  carpenter  anil  cook  of  a  captunHl  vessel  asserted  that  she  was 
taken  while  at  anchor  about  a  mile  from  a  neutral  shore.  The  captors 
testified  that  she  lay  from  four  to  five  miles  from  shore.  Counsel 
for  the  claimant  contended  that  the  captors,  whose  testimony  had 
been  taken  on  an  order  for  further  proof,  were  not  competent  wit- 
nesses, bv  reason  of  their  interest.  Mr.  Justice  Storv,  deliverin<j  the 
opinion  of  the  court,  said  that,  upon  the  original  hearing,  no  evidence 
was  admissible  but  that  of  the  ship^s  papers  and  the  preparatory 
examinations  of  the  captured  crew;  but,  upon  an  order  for  further 
proof,  where  the  lK»nefit  of  the  order  was  allowed  to  both  j)arties, 
other  testimony  was  clearly  admissible.  Such  was  the  ordinary 
course  of  the  prize  courts,  especially  where  it  lx?came  material  to 
ascertain  the  circumstances  of  the  capture,  in  which  case  the  facts 
lay  within  the  knowledge  of  both  parties,  and  the  objection  of  inter- 
est applies  equally  to  both.  Unlike  the  courts  of  common  law,  prize 
courts  consider  no  one  incompetent  on  the  ground  of  interest.  They 
admit  the  testimony,  subject  to  all  exc<'ptions  as  to  its  credibility. 
The  Aiioe  (1818).  3  Wbeat  435. 

An  order  for  further  proof  in  prize  cases  is  always  made  with 
extn*nie  caution,  and  only  when  the  ends  of  justice  clearly  nHpiin^  it. 
A  claimant  forfeits  the  right  to  ask  it,  by  any  guilty  concealments  in 
the  case. 

The  any  Jacket  (IMM).  r»  Wail.  'MZ 

Ilegidarly,  in  cases  of  prize,  no  evidence  is  admissible  on  the  first 
hearing,  exi-ept  that  which  comes  tnm\  the  ship's  pnix^rs  or  the  testi- 
mony of  |)ersons  foun<l  on  lK>nrd.  If,  u|m)Ii  this  evitlence,  the  case  is 
not  sufficiently  clear  to  warrant  coiKlcnuiation  or  n*stitution,  op|M)r- 
tunity  is  given  by  the  court,  either  of  its  own  nccord  or  on  motion 
and  pnifNT  gnmnds  shown,  to  intrcMlutv  ndditionni  <'viden<v  under  an 
onler  for  further  prfK)f.  If,  pn»pjiratory  to  the  first  hearing,  testi- 
mony was  taken  of  jM*rsons  not  in  any  way  coniie<'te<l  with  the  ship, 
such  evident*e  is  pn>|)erly  exclude<l,  and  the  hearing  tak<»s  plaw  <m 
the  projMT  pn>ofs. 

T!ip  Sir  WnUniii  Pwl  (1Sim;>.  r»  WnU.  .'.IT. 

In  the  case  of  a  vessel  captured  by  a  I^'nited  States  cruis<»r  iliiring 
tlie  war  with  Spain,  the  nuister,  after  tin*  pn*p:ir:it<»rv  j»nx»f>  wi»n» 
taken.  ap|MmnMl  on  Ix^half  of  the  owners  and  iiiado  a  claim  to  the 
Tpssel  and  uiovcmI  for  leave  to  takr  further  pr<M>f  on  the  gnnind  that, 
although  a  majority  of  the  st<M'k  of  tin*  Spaiii'-li  «i»riH>ratioii.  to  which 
the  vi»ssel  ostensibly  Monginl,  was  ivgi^tenMl  iu  the  namt^s  of  Spanish 
subjects  and  ou\y  a  minority  in  the  uainc^  of  nriti^-h  subjiM-t<,  tun*  of 
the  latter  had  posisession  of  all  the  c*ertificates  of  stoc*k,  in  conse<iueni*c 
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of  which  he  was,  under  the  charter  of  the  company,  the  sole  beneficial 
ow^ner  of  the  steamer;  that  the  transfer  from  British  to  Spanish 
registry  was  made  solely  with  a  view  to  facilitate  her  engaging  in 
commerce  with  the  Spanish  colonies;  that  it  was  the  intention  of  the 
British  stockholders  to  restore  her  to  the  British  registry  and  flag 
whenever  the  trade  might  be  disturbed ;  and  that  the  steamer  was 
insured  by  British  underwriters,  by  whom,  if  she  should  be  con- 
demned, the  loss  would  be  borne.  The  court  below  refused  to  allow 
further  proof  to  be  taken,  and  this  ruling  was  affirmed  by  the  Su- 
preme Court.  The  vessel,  said  the  Supreme  Court,  belonged  to  a 
Spanish  corporation,  had  a  Spanish  registry,  was  sailing  under  the 
Spanish  flag  and  a  Spanish  license,  and  was  officered  and  manned  by 
Spaniards.  Nothing  was  better  settled  than  that  she  must,  under 
such  circumstances,  Ix?  deemed  a  Spanish  ship  and  treated  accord- 
ingly. AVlien  the  stockholders  elected  to  take  the  benefit  of  the  Span- 
ish navigation  laws,  they  must  be  held  also  to  have  elected  to  rely  on 
the  protection  of  the  Spanish  flag.  The  alleged  intention  to  restore 
tho  vessel  to  British  registry,  if  war  should  render  the  change  desir- 
able, could  not  lx>  regarded,  since  it  had  not  been  carried  into  effect 
when  she  w^as  captured.  The  Spanish  ownership  having  been  made 
out,  the  facts  that  the  stock  of  the  corporation  belonged  legally  or 
equitably  to  British  subjects,  and  that  the  loss  would  eventually  be 
borne  by  British  underwriters  were,  said  the  court  in  conclusion, 
immaterial. 

The  P(Hlro  (1800),  175  V.  S.  UrA. 

Citinj:   Story,   Trizo  Courts    (rratt's  ed.).  CO,   GG;  The   Frlendschaft.  4 

Whoat.  U)r>;  Tho  Ariadne,  2  Wheat.  14;^;  The  Cheshire,  3  Wall.  231: 

Hall,  Int.  Law,  §  lOO. 

An  order  for  further  proof,  in  case  of  the  libel  of  a  vessel  as  a 
prize  for  trying  to  violate  a  blockade,  is  not  an  abuse  of  discretion, 
whore  the  oircnnistancos  croatod  a  suspicion  of  an  intention  to  enter 
the  l)l()cka(lod  port.     Decree  (1).  C.  1898)  89  Fed.  Rep.  510,  reverse*!. 

The  Nowfonndland  (10(X)),  17()  U.  S.  07. 

If  an  examination  of  tlie  ship's  papers  and  the  testimony  of  the 
crow,  la  ken  in  ])roparat()ri(),  make  a  case  for  condemnation,  an  order 
for  further  proof  is  only  made  where  the  interests  of  justice  clearly 
roqniro  it.  IIoM,  in  this  case  that  there  was  no  error  in  denying  th6 
motion  of  tho  claimant  for  further  proofs. 
The  Adnla  (IJHKO,  17<>  U.  S.  3(;i. 
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4.  Appeai^. 

§  1235. 

In  admiralty  an  appeal  suspends  a  sentence  of  condemnation 
altogether,  and  if,  pending  the  api^eal,  the  law  under  which  the  sen- 
tence was  pronounced  be  repeale<l,  no  sentence  of  condemnation  can 
be  pronounced  except  under  special  provision  of  statute. 

Yeaton  r.  United  Statw  (1809).  5  Crnnch.  281. 

The  Supreme  Court  of  the  United  States  will  not  entertain  a  new 
claim  of  persons  to  shan>  as  captors  in  property  condemned  as  prize, 
but  will  remand  the  cause  to  the  circuit  court,  where  the  claim  must 
be  made. 

The  Rociete  (1815).  0  Crnnch.  209. 

Ah  to  n|>|iealK  in  prize  cnKOH.  w*o  ReviHod  Statuten,  rcch.  <I95.  1000.  and 

10(10.     (Mr.  Day.  S(h*.  of  State,  to  Mr.  Caiuben.  French  luiib.,  Aug. 

2:i,  1H98.  For.  Hel.  18S>S.  8rK>.) 

By  the  fourth  article  of  the  treaty  with  France,  of  1800,  it  was 
pnivided  that  **  pn)perty  captured,  and  not  yet  definitely  condenme<l 
.  .  .  sliall  be  mutually  nvstonnl."  It  was  held  that  a  dw^nn?  of 
(x>ndemnation  by  a  circuit  court,  from  which  an  apptMil  had  been 
taken  to  the  Supreme  (\)urt,  was  not  u  definitive  con<lenniation  within 
the  meaning  of  the  treaty. 

rnited  StateH  r.  S<iiooncr  rcKJO*.  1  CnuK'h.  UKl, 

A\Tiere  a  vessel  has  been  lawfully  c<mdenuieil  and  sold  as  prize  of 
war,  the  reversal  of  the  d^vrec  of  condemnation  by  a  higher  cour^ 
cl(M»>  not  <lis1urb  the  title  an<l  rights  of  the  purchasers,  but  only 
«I>erates  u|)on  the  fund  pnMluced  by  the  sale  of  the  vessel. 

l^riwpi.  At.  Geu..  Fel).  17.  li»oo.  'S\  Op.  29. 

r».    SAI.K  OK  rAPrrRKI)  PBOI'FJiTY. 

It  is  reasonable,  as  applicable  to  all  nations,  to  |H'nnit  a  |>ortion  of  n 
prize  cargo  to  Ik?  sold  under  the  ^ii|M>rinten(len<*i'  of  our  public  offi<'<»i's. 
for  the  neces.*5ary  reparation  of  the  priz<'  >liip.  .V>  to  Fraii<t»,  it  is 
within  the  nineteenth  artich»  of  ihe  tn»atv  of  177><. 

The  prize  ship  .should  U»  iMTUiitted  to  >ail  whenever  the  capto^^ 
wish,  and  a  deception  pnicticvii  on  the  in»veinn»  oflitvrs,  as  to  the  g(KKls, 
affonls  no  grr>und  for  detai!tiii<r  it. 
Lee,  At.  Gen.,  ITW;.  1  C)|».  «'iT. 
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Certain  goods,  captured  by  an  American  privateer,  were,  with  the 
consent  of  a  neutral  claimant,  sold  under  an  order  of  court.  Sub- 
sequently the  neutral's  title  having  been  proved,  the  proceeds  were 
ordered  to  be  paid  to  him  without  payment  of  duties.  On  appeal 
Story,  J.,  delivering  the  opinion  of  the  court,  said:  "Where  gooik 
are  brought  by  superior  force,  or  by  inevitable  necessity,  into  the 
United  States,  they  are  not  deemed  to  be  so  imported,  in  the  sense  of 
the  law,  as  necessarily  to  attach  the  right  to  duties.  If,  however, 
such  goods  are  afterwards  sold  or  consumed  in  the  country,  or  incor- 
porated into  the  general  mass  of  its  property,  they  become  retro- 
actively liable  to  the  payment  of  duties.  In  the  present  case^  if  the 
goods  had  been  specifically  restored,  and  afterwards  withdrawn  from 
the  United  States  by  the  claimants,  they  would  have  been  exempt 
from  duties.  But  having  been  sold,  bv  order  of  the  court,  for  the 
general  benefit,  the  duties  indissolubly  attached,  and  ought  to  have 
been  deducted  from  the  proceeds  by  the  courts  below.  The  decree 
in  this  respect  must  be  reversed.'" 

The  Concord  (1815),  0  Crnnch.  387. 
See,  also,  The  Nereide,  1  Wheat,  171. 

Certain  goods  captured  as  prize  were  sold,  before  condemnation, 
under  an  order  of  court  to  which  the  claimant  assented,  with  a  reser- 
vation of  all  his  rights.  Under  the  prize  act  of  June  26,  1812,  and 
that  of  August  2,  1813,  a  deduction  of  331  per  cent  was  allowed  on 
''  all  goods  ca])tured  from  the  enemy,  and  made  good  and  lawful 
prize  of  war,  etc.,  and  brought  into  the  United  States."  Held,  that 
this  did  not  apply  to  goods  like  those  in  question,  which,  though  sold, 
were  ultimately  ordered  to  be  restored;  but  that  the  goods  so  sold 
were  chargeable  with  the  same  rate  of  duties  as  goods  imported  in 
foreign  bottoms. 

Tho  Xoroido  (1810).  1  Whoat.  171.     MarshaU.  Ch.  J.,  deliveriiip  the  opin- 
ion, ivlVrred  to  tlu»  case  of  tho  Concord, 

Section  i>  of  the  prize  act  of  18()3  (12  Stat.  759)  authorizing  tlio 
taking  by  the  (iovernnient  of  any  captured  property  and  the  depo>il 
of  its  value  in  the  Treasury,  subject  to  the  jurisdiction  of  the  prize 
court  in  whicli  proceedings  may  l>e  instituted  for  the  condemnation 
of  the  property,  is  a  valid  exercise  of  the  power  of  Congress  to  make 
rules  concerning  caj)tures.  This  provision  is  not  in  conflict  with  the 
public  law  of  war,  and  does  not  impair  the  just  rights  of  neutrals. 

Hates,  At.  (Jon.,  ISC..'?,  10  Op.  510.     See  tho  case  of  Tho  Nuestra  Seik»ni  de 

"24.  The  title  to  ])roperty  seized  as  prize  changes  only  by  the  de- 
cision rendered  by  the  ])rize  court.  But  if  the  vessel  itself,  or  its 
cargo,  ib  needed  for  inmiediate  i)ublic  use,  it  may  be  converted  to 
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such  UHe,  a  careful  inventory  and  appraisal  l)eing  made  by  impartial 
persons  and  certified  to  the  prize  court/^ 

lustnictioiM  to  United  States  Blockading  VesselH  and  Cruiseni,  Gteneral 
Orders,  No.  41012,  June  20,  1808.  For.  Rel.  1888,  782. 

V.  EVIDENCE. 
"L  Ck>MprrENCY  and  Wkiqht. 

§  1237. 

The  ship's  papers  are  prima  facie  evidence  of  property ;  and  "  bills 
of  lading,  letters  of  correspondence,  and  all  other  ])apers  on  board 
which  relate  to  the  ship  or  cargo  are  also  considered  as  prima  facie 
evidence  of  the  facts  they  speak,  because  such  papers  naturally  accom- 
pany such  a  mercantile  transaction.^' 

Case  of  The  Refiolutlon,  Federal  Court  of  ApiiealH  (1781),  2  Dallas,  10,  23. 

The  master  of  a  captured  vessel,  by  the  ii!«ge  of  admiralty,  is  a 
competent  witness. 

Bradford,  At  Gen.,  1794,  1  Op.  40. 

The  record  of  a  court  of  admiralty,  though  always  evidence  to 
prove  a  condemnation,  i.s,  in  cases  U^twcvii  the  insurer  and  insured, 
evidence,  according  to  the  gtMieral  rule,  only  to  prove  the  causi*  of 
condemnation.  But  where  the  n^cord  was  n»a<l  to  the  jury  without 
opposition,  and  the  party  prcMlucing  it  then*fore  <lid  not  ivsort  (o 
other  modes  of  proof  which,  if  opposition  had  Im^cii  made,  he  might 
have  adopted,  it  was  held  to  Im'  admissible  as  pnKif  of  facts  so  far 
as  it  exhibited  documents  which,  if  pro<luce<l  to  the  <*oMrt,  would  l)e 
evidence  in  the  cau.se. 

Russel  r.  Union  Insurance  Co..  V.  S.  rirriiU  Court.  IVimsyivania  DlKtrlet 
(1806),  4  Dallas,  421. 

A  certificate  of  the  proceedings  of  a  court  uiidtT  the  private  seal 
of  a  person  who  styles  himself  st»cn»tarv  of  stale  for  f<»n»ign  affairs  is 
not  evidence. 

Cborrb  r.  Hobtuirt  (18fV4),  2  Cranoli.  187.  2;w. 

Copies  of  the  proceedings  in  the  vici'-ailiniralty  <M>iirt  in  Jamaica 
are  admissible  as  evidence^  when  (*<'rtified  under  the  >4>al  of  tlir  (*(>nrt 
by  the  deputy  registrar,  who  is  ivrtifie<l  by  the  juiige  of  the  court, 
who  is  certified  by  a  notary  public 

Xaaton  v.  Fiy  (1809).  5  Crancb.  335. 
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In  a  case  under  the  nonimportation  act  of  March  1,  1809,  it  was 
held  that  the  fact  that  a  person  was  a  seaman  on  a  gunboat  in  a  cer- 
tain harbor,  and  liable  to  l>e  ordered  to  some  other  place,  so  asjtobe 
unable  to  attend  the  court  at  the  time  of  its  sittmg,  was  not  a  sui- 
cient  reason  for  taking  his  deposition  de  bene  esse  under  the  judiciary 
act  of  1789. 

The  Samuel  (181G),  1  Wheat  9. 

The  legality  of  captures  is  to  be  decided  upon  competent  evidence, 
and  no  rules  are  more  proper  for  determining  the  competency  of  evi- 
dence than  those  which  prevail  in  courts  of  admiralty. 

Bradford,  At  Gen.  1794,  1  Op.  40. 

The  sentence  of  condemnation  of  a  foreign  prize  court  is  evidence 
merely  of  "  its  own  correctness,"  and  does  not  e.stablish  "  any  par- 
ticular fact,  without  which  the  sentence  would  have  been  rightly 
pronounced."  Hence  it  does  not  negative  the  averment  of  the  neu- 
tral ownership  of  the  property  condenmed,  since  a  neutral  vessel  may 
so  act  as  to  forfeit  her  neutral  character. 

Maley  r.  Shattuok  (180(»),  3  Cranch,  458. 

In  order  to  prove  a  foreign  condemnation,  it  is  necessary  to  pro- 
duce only  the  libel  and  sentence.  It  is  a  frequent  but  useless  practice 
to  read  the  proceedings  at  length;  the  depositions  in  such  proceed- 
ings are  not  evidence  in  an  action  upon  a  policy  of  insurance. 

xMarino  Ins.  Co.  v.  IIcMlgson  (1810),  G  Cranch,  206. 

A  bill  of  lading  is  not  conclusive  evidence  of  property. 

Maryland  Ins.  Co.  v.  Huden's  Admr.  (1810).  G  Cranch.  S3S. 

The  forfeiture  of  a  ves.sel  as  a  prize  for  attempting  to  run  « 
blockade  should  not  be  made  on  evidence  which  consists  of  suspicious 
circunistances  merely,  although  they  make  i)robable  cause  for  capture 
of  the  ship  and  justification  of  her  captors.  Decree  (D.  C.  1^^) 
89  Fed.  Rep.  510,  reversed. 

The  Newfoundland  (1000),  170  U.  S.  97. 

2.  BuROEX  OF  Proof. 

§  1288. 

The  burden  of  proof  in  prize  cases  rests  upon  the  captors. 

Case  of  The  Rosolutlon,  Feileral  Court  of  Appeals  (1781).  2  Dall.  Ift 


"  TX 


Peace  and  friendship  must  always  be  presumed  to  subsist  among 
nations;    and  therefore  he  who  founds  a  claim  upon  the  rights  of 
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war,  must  prove  that  the  ix»ace  was  broken  by  some  national  hos- 
tility, and  war  eomniena?<I." 

Cane  of  Tlic  lU'Holution,  Federal  Court  of  Appeals  (1781),  2  Dall..  1,  3. 

In  general  the  circnmstanc(\s  of  goods  btnng  found  on  board  an 
enemy's  ship  raises  a  prc»sumption  that  tliey  are  enemy ^s  property. 

The  Iy)mlon  Packet,  5  Wheat  132. 

The  onus  probandi  of  a  neutral  interest  rests  on  the  claimant ;  but 
the  evidence  to  acquit  or  condemn  shall,  in  the  first  instance,  come 
from  the  ship's  pa|)ers  and  persons  on  l>oard.  If  the  neutrality  of  the 
property  is  not  established  finally  beyond  a  reasonable  doubt,  con- 
demnation ensues.  The  assertion  of  a  false  claim,  in  whole  or  in  part, 
by  an  agent  of,  or  in  connivance  with,  the  real  owners,  leads  to  con- 
demnation. 

The  Amiable  Isabella,  G  Wheat.  1,  7a 

'WTien  a  vessel  is  liable  to  condemnation  the  first  presumption  is 
that  the  cargo  is  in  the  same  situation. 

The  Sally  Magee,  3  Wall.  451. 

Pre^^umptions  of  ownership  in  a  neutral,  arising  from  registry  or 
oilier  documents,  may  be  rebutted  by  circumstances. 

The  Bermoda,  3  Wall.  514. 

In  pnxieedings  against  a  ship  and  cargo  as  prize  of  war,  the  burden 
of  proving  neutral  ownership  is  on  tin*  claimants;  and  when  there  is 
no  prtH)f  of  such  ownership,  an<l  still  niori*  when  the  weight  of  evi- 
dem-e  is  on  the  side  of  enemy  ownership,  condemnation  will  Iw  pro- 
nounced. 

The  Jenny.  5  Wall.  183. 

The  burden  of  proving  neutral  ownership  of  a  vessel  in  a  prize 
case  is  on  the  claimants. 

The  Benito  Estenger.  MV»  V.  S.  5<*i8. 

VI.  ('O.V/)/;.l/.V.l770.V 

1.    NErKSSITY    OF. 

§  1230. 

**As  between  the  belligerent?,  the  rapture  un<loubte<lly  produces  a 
complete  dives[ti|tun»  of  |)n»piTty.  Nothing  ivinains  to  tin*  c»riginal 
proprietor  but  a  men*  ^t  in  f  if  hi  juris^  the  s/hs  n  rHpvnmdi.  Tin* 
mudem  and  enlightened  practice  of  nations  has  subjecteil  all  such 
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ivaptures  to  the  st^riitiny  of  judicial  tribunals,  as  the  only  practical 
means  of  furnishing  documentary  evidence  to  accompany  ships  that 
have  been  caj}tured,  for  the  purpose  of  proving  that  the  seizure  was 
the  act  of  sovereign  authority,  and  not  mer^  individual  outrage.  In 
the  case  of  a  purchase  made  by  a  neutral,  Great  Britain  demands  the 
production  of  such  documentary  evidence,  issuing  from  a  court  of 
comix»tent  authority,  or  will  dispossess  the  purchaser  of  a  ship  origi- 
nally British.     (The  Fladoyen,  1  Rob.  114,  135.) '' 

Johnson,  J.,  deUvering  tlie  opiuiou  of  the  court,  The  Adventure  (1814).  8 
('ranch,  221. 

In   1775  Congress  rosolved  that  aU  prizes  should  be  the  right  of  tbe 
captors.     Congress  had  the  right  to  adopt  this  resolution  under  It* 
prerogative  of  malting  war  and  peace;  and  the  resolution  vested  a 
legal  right  in  the  captors,  the  legality  of  the  capture  being  deter- 
niinat>lc  hy  the  i*ourts  of  admiralty. 

Henderson  /*.  Clarkson,  Supreme  Court  of  Pa.,  1792,  2  Dall.,  174. 

Property  li})eled  as  prize  and  unclaimed  will  be  condemned  accord- 
ingly. 

The  Adeline  (1815).  0  Cranch,  244. 

The  Lone  entered  the  port  of  Matamoras  while  it  was  blockaded  by 
a  French  scpiadron,  and  sailed  thence,  bound  to  New  Orleans  as  her 
port  of  final  d(»stination.  On  her  homeward  voyage  she  was  captured 
l)y  a  vessel  belonging  to  the  blockading  squadron.  Some  days  after 
the  capture  her  caj)tain  rescued  her  and  brought  her  to  New  Orleans. 
A  demand  was  made  on  the  President  by  the  French  Government  for 
her  return  to  the  caj)tors.  It  was  advised  that  he  had  no  ])ower  to 
grant  the  deuiand.  the  case  involving  questions  to  be  settled  bv  the 
courts  and  not  by  the  Executive,  and  that  the  claimants  must  o-o  into 
the  courts.  It  was  also  advised  that  if  a  vessel,  after  escapino-  fn»m 
her  caj^ors,  teruiinates  her  voyage  in  safety,  her  liability  to  condem- 
nation for  the  escaj)e  entirely  ceases. 

(Irundy,  At.  Hen.  (18;58),  3  Op.  377. 

No  title  to  a  captured  vessel  and  cargo  passes  to  the  captors  till  a 
sentence  of  condemnation  has  been  passed  by  a  court  having  juri>- 
diction. 

Grundy,  At.  CJon.  (l.S.^S),  «  Op.  .377. 

''  \\y  the  well-settled  principles  of  national  law  it  is  made  the  <lutv 
of  the  captor  to  placc^  an  adequate  f(u*ce  on  board  of  the  capturetl 
vesM'l,  an<l  if  from  mistaken  reliance  upon  the  sufficiencv  of  thai 
force,  or  from  misplaced  confidence,  he  fails  in  that  object,  the  oiui>- 
sion  is  considered  to  be  at  his  own  peril.     .     .     . 
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•*  It  appears  to  Ikj  equally  well  scuttled  that  capture  alone  <lfK»s  not 
transfer  any  right  of  property  in  tin*  vess4»l  or  earf::o  to  tlie  eaj)tor^, 
the  tith*  n*nniining  unrhanpnl  initil  a  regular  s^^ntence  of  eondeinna- 
tion  has  Ikhmi  pronoun<*e<I  by  some  court  of  competent  jurisdiction. 

^'  The  points  involved,  when  considered  with  reference  to  the 
jx)wers  an<l  functions  of  the  (litferent  l)ranches  of  this  (lovernment. 
are,  lH»sides,  within  the  cognizance  of  the  judicial  department;  and 
triljuinils  are  instituted  in  which  thev  mav  1k»  fairlv  invest iijated. 
To  tln»se  tribunals  exclusively  Udongs  the  right  of  decitling  l)etw<»en 
ditfei-ent  claimants  who  may  choose*  to  litigate  their  rights  Ix^fore 
them.  The  Executive  may,  it  is  true,  order  ])roiH»rty  to  1h»  restored 
to  the  rightful  uudix/Hitt'd  owner,  in  cases  where  the  Vhttrd  StutcH 
alont'  have,  under  their  revenue  laws,  put  in  a  claim  for  forfeiture; 
but  it  is  not  held  to  1k'  within  his  constitutional  power  to  take  from 
the  i>osscs.sion  of  an  individual,  proiK»rty  of  which  he  <ince  was  admit- 
t(Hl  to  In*  the  rightful  owner,  to  which  he  still  lays  claim,  and  his  title 
to  which  has  not  been  divested  by  the  judgment  of  a  court.'' 

.Mr.  Vall.  A<'t.  Hit.  of  State,  to  Mr.  PoiitoiH.  OtI.   VX  \K\S,  MS.  N<»t«v  to 
Kmich  \a^.  VI.  32. 

A  Mexican  vessel  captured  as  a  blockade  runner  in  May,  1S4(».  an<l 
brought  into  New  Orleans,  as  to  which  no  prize  pnH'iHMlings  had  Uvn 
iiistitutiHl,  wa.s,  with  her  cargo,  to  U*  "  con.sidered  as  Mexican  proiHTty 
found  in  the  |K)rt  of  New  Orleans  after  the  i»xistenc<»  of  war  Ix'twinMi 
the  two  ccmntries." 

.Mr.  liucbaiiuii.  Se(^  of  State,  to  Mr.  \Vav:iu*r.  .Iiiiit*  rj.  IMt;.  :u;  MS.  iNmi. 

^* After  a  Mexican  i)rivateer  has  cnptunMl  an  Ameri<*an  vevs<»l,  the 
prf>|)erty  can  not  Ik*  transferred  until  afterit  shall  IuivoImhmi  conih»mned 
bv  a  tfMirt  of  admiralty:  and  the  <|uestion  of  prize  (»r  no  prizi*  U^longs 
^•xclusively  to  the  courts  of  the  caj>tor.  Thes4»  principh*s  of  public  law 
an»  incontestable.  At  the  time  the  M«»xican  (rovernment  issued  these* 
cf>ininissions  they  knew  |KTfectly  well  that  tin*  prizes  of  tlu'ir  priva- 
tttTs  <*ouhl  not  lx»  brought  within  Mexican  |M»rt>  f<»r  <*ondemnation. 
A^v«n»  />f  this  ini|M>ssibility.  they  havt*  attempti'd  to  ov«»p'oi!ir  it  in 
tht*ir  prize  n*gulations,  by  conferring  on  tJH'ir  i-n!i-»ul<  iii  fon'iLni  port-* 
th*»  |>ower  in  effcM't  of  cond(*inning  prize*^  niatle  by  thfir  privateiTv. 
liiil  no  prin<*ip]e  of  publit*  law  i>  x'ttlt^l  on  ^nrt'r  foundation^  than 
that  *  neutral  |)ortsarenot  intendtMl  to  Ik*  auxiliary  to  the  o]N>ration^  of 
tti**  parties  at  war:  and  the  law  of  nation-  ha-  very  wixOy  ordained 
that  a  prize  court  of  a  Udligerent  ca)»tor  ran  not  rxt^rcix*  jurisdiction 
ill  a  iieutml  (*ountrv.  All  such  assiuniMl  authoritii*-  are  unlawful,  ami 
ch«*ir  acts  are  void.'  *I  i|u<»te  from  tht»  language*  of  ChanetOlor  dlien 
ijlviet  Ju:!>tice)  Kent«  in  delivering  the  opinion  of  the  court  in  the  ca-^» 
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of  Wheelwright  v.  Dcpoyster,  1  Johnston's  Rep.  481 ;  and  the  authori- 
ties cited  bv  him  fullv  justify  the  decision.  One  of  these  is  theca* 
of  Glass  et  al.  v.  The  Sloop  Betsey  (3  Dallas,  6) ;  in  which  the 
Supreme  Court  of  the  United  States  sanctioned  this  principle  so 
early  a,s  the  year  1794." 

Mr.  Buchnnan,  Sec.  of  State,  to  Mr.  Snundere,  mln.  to  Spain,  Jane  13, 
1847,  MS.  Inst.  Spain,  XIV.  224. 

"  Only  the  fifth  question  remains,  namely.  Did  Captain  Wilkes 
exercise  the  right  of  capturing  the  contraband  in  conformity  with  the 
law  of  nations  ? 

"  It  is  just  here  that  the  difficulties  of  the  case  begin.  What  is  the 
manner  which  the  law  of  nations  prescribes  for  disposing  of  the  con- 
traband, when  you  have  found  and  seized  it  on  board  of  the  neutral 
vessel?  The  answer  would  be  easily  found,  if  the  question  were  what 
you  shall  do  with  the  contraband  vessel.  You  must  take  or  send  her 
into  a  convenient  port,  and  subject  her  to  a  judicial  prosecution  there 
in  admiralty,  which  will  try  and  decide  the  questions  of  belligerency, 
neutrality,  contraband,  and  capture.  So  again  you  would  promptly 
find  the  same  answer,  if  the  question  were,  What  is  the  manner  of  pro- 
ceeding prescribed  by  the  law  of  nations  in  regard  to  the  contraband, 
if  it  be  property  or  things  of  material  or  pecuniary  value? 

"  But  the  que^stion  here  concerns  the  mode  of  procedure  in  regif^V 
not  to  the  vessel  that  was  carrying  the  contraband,  nor  yet  to  contr^' 
band  things  which  woj'ked  the  forfeiture  of  the  vessel,  but  to  contr*' 
band  persons. 

"  The  books  of  law  are  dumb.     Yet  the  question  is  as  important  ^' 
it  is  difficult.     First,  the  belligerent  captor  has  a  right  to  prevent  tt*^ 
contraband  officer,  soldiei",  sailor,  minister,  messenger  or  courier,  frc^^' 
proceeding  in  his  unlawful  voyage,  and  reaching  the  destined  sce^^ 
of  his  injurious  service.     But,  on  the  other  hand,  the  person  captur^^ 
mav  be  innocent,  that  is,  he  mav  not  be  contraband;  he.  therefoi^ 
has  a  right  to  a  fair  trial  of  the  accusation  against  him.     The  neutr^^ 
state  that  has  taken  him  under  its  flag  is  bound  to  protect  him,  if  1**^ 
is  not  contraband,  and  is,  therefore,  entitled  to  be  satisfied  ujwn  th*^ 
iinj)()rtant  question.     The  faith  of  that  state  is  pledged  to  his  safety, 
if  innocent,  as  its  justice  is  pledged  to  his  surrender,  if  he  is  real'.'*' 
contraband.     Here  are  conflicting  claims,  involving  |)ersonal  lilwrtff 
life,  honor,  and  duty.     Here  are  conflicting  national  claims,  invoK' 
ing  welfare,  safety,  honor,  and  empire.     They  require  a  tribunal  a^" 
a  trial.     The  captors  and  the  captured  are  equals;  the  neutral  anJth^ 
lx41igerent  state  are  e(]iuils. 

'*  AVhile  the  law  authorities  were  found  silent,  it  was  suggested*^ 
an  early  day  by  this  (Joveiiunenl,  that  you  should  take  the  captured 
pcu'sons  into  a  convenient  port,  and  institute  judicial  procwdiDp 
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to  try  the  controvorsy.  But  only  courts  of  admiralty  have 
iction  in  maritime  cases,  and  these  courts  have  formulas  to  try 
laims  to  contraband  chattels,  but  none  to  try  claims  concerning 
liand  persons.  The  courts  can  entertain  no  proceedings  and 
no  judgment  in  favor  of  or  against  the  alleged  contraband 

was  replied,  all  this  was  true;  but  you  can  reach  in  those  court's 
•iion  which  will  have  the  moral  weight  of  a  judicial  one,  by  a 
ous  proceeding.  Convey  the  suspected  men  together  with  the 
ted  vessel  into  port,  and  try  there  the  question  whether  the 
is  contraband.     You  can  prove  it  to  Ix*  so  by  proving  the  sus- 

men  to  lie  contraband,  and  the  court  must  then  determine  the 
to  lie  contraband.  If  the  men  are  not  contraband  the  vessel 
cape  condemnation.  Still  there  is  no  judgment  for  or  against 
ptured  persons.  But  it  was  assumed  that  then*  would  result 
the  determination  of  the  court  concerning  the  vessel  a  legal 
ity  concerning  the  character  of  the  men. 

lis  course  of  proceeding  sei»me<l  open  to  many  objections.  It 
?s  the  incidental,  inferior,  private  inter(»st  into  the  pro|)er  place 

main,  paramount,  pul)]ic  one,  and  possibly  it  may  make  the 
(*s,  the  safety,  or  the  existence  of  a  nation,  <le|H»ncl  upm  the  acci- 
:)f  a  merely  jM»rsonal  aixl  |K»cuniary  litigation.  Mon»over,  when 
dgment  of  the  prize  court  upon  the  lawfulness  of  the  capture 
vessel  is  renden»d,  it  n»ally  coiuhKles  nothing,  and  binds  neither 
lligenent  state  nor  the  neutral,  u|xm  the  givat  questions  of  the 
ition  to  Ih»  ma<le  of  tlie  captured  contraband  jw^rsons.  That 
m  is  still  to  Ih»  really  (letennine<l,  if  at  all,  by  diplomatic 
rement  or  by  war. 

le  may  n»asonably  express  his  surprise*  when  told  that  the  law  of 
s  has  furnished  no  nion*  reasonable,  practical,  and  jierfeci 
than  this  of  determining  (|uestion>  of  such  grave  im))ort  l)e- 
sovereign  |K)wers.  Tin*  n'grct  wi*  may  f(M»l  on  the  o<*<*asion  is, 
heless,  mollified  bv  tiie  reHcMtion  tliat  the  difficult v  is  not 
ther  anomalous.  Similar  and  iHpial  deficiencies  are  fonn<l  in 
system  of  municipal  law,  <*sp4»cially  in  tli<»  sv-^ttMu  wiiich  exists 
greater  portion  of  (treat  Britain  and  ilu*  I'nited  States.  The 
c»  jK*rsonal  pro|H»rty  can  lianlly  ever  Ik*  ri'snlved  by  a  <*onrt 
It  resorting  to  the  fiction  that  tli<*  chiimant  lias  lost,  and  the 
sor  has  found  it,  and  tiie  tith*  to  real  e>tati'  is  disputed  by  n»al 
Its  under  the  nani<*>  of  iina<rinarv  jM'r>on<.  it  nni^t  1m»  con- 
,  however,  that  whih'  all  a;r^rieved  natioi»s  demand,  an<l  all 
lial  ones  comtMle,  tin*  need  of  >()nie  form  of  judicial  pnnvss  in 
lining  the  character  of  contrabaiMJ  jht^ju^.  n<i  other  form 
the  illogical  and  ciriuitoii>  one  thus  dcM-ribed  exists,  nor  has 
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any  other  yet  Ix^cu  suggested.     Practically,  therefore,  the  choice  is 
between  that  judicial  remedy  or  no  judicial  remedy  whatever. 

"  If  there  he  no  judicial  remedy,  the  result  is  that  the  question  roust 
he  determined  by  the  captor  himself  on  the  deck  of  the  prize  vessel. 
A^ery  grave  objections  arise  against  such  a  course.  The  captor  is 
iirnie<l,  the  neutral  is  unarmed.  The  captor  is  intei^ested,  prejudiced, 
and  perhaps  violent ;  the  neutral,  if  truly  neutral,  is  disinterested, 
subdued,  and  helpless.  The  tribunal  is  irresponsible,  while  its  judg- 
ment is  carried  into  instant  execution.  The  captured  party  is  com- 
pelled to  submit,  though  bound  by  no  legal,  moral,  or  treaty  obliga- 
tion to  acquiesce.  Reparation  is  distant  and  problematical,  and 
depends  at  last  on  the  justice,  magnanimity,  or  weakness  of  the  state 
in  whose  behalf  and  by  whose  authority  the  capture  was  made.  Out 
of  these  disputes  reprisals  and  wars  necessarily  arise,  and  these  are 
so  fre(juent  and  destructive  that  it  may  well  be  doubted  whether  this 
form  of  remedy  is  not  a  greater  social  evil  than  all  that  could  follow, 
if  the  belligerent  right  of  search  were  universally  renounced  and 
abolished  forever.  But  carry  the  ciise  one  step  further.  What  if 
the  state  that  has  made  the  capture  unreasonably  refuse  to  hear  the 
complaint  of  the  neutral  or  to  redress  it?  In  that  case  the  very  act 
of  capture  would  l)e  an  act  of  war — of  w-ar  begun  without  notice, 
and,  possibly,  without  provocation. 

''I  think  all  unprejudiced  minds  will  agree  that  imperfect  as  tb* 
existing  judicial  remedy  may  l)e  supposed  to  lx\  it  w^ould  be,  as  a  geiv 
cral  practice,  better  to  follow  it  than  to  adopt  the  .nunmary  ono  *^* 
leaving  the  decision  with  the  captor  and  relying  upon  diplomatic  cl<' 
bates  to  review  his  decision.  Practically,  it  ir  a  question  of  cln>i*'*' 
between  law,  with  its  imperfections  and  delays,  and  war,  with  ^^^ 
evils  jMid  desolations.  Xor  is  it  ever  to  be  forgotten  that  neutnili^.^' 
honestly  and  justly  j)reserved,  is  always  the  harbinger  of  peace,  aiKJ' 
therefore,  is  the  common  interest  of  nations,  which  is  only  saving  thaf 
it  is  the  inteivst  of  hunianitv  itself. 

'*  At  the  same  time  it  is  not  to  be  denied  that  it  may  sometiia*- 
ha})pen  that  the  judicial  remedy  will  become  impossil)le,  as  by  tk 
shipwreck  of  the  prize  vessel,  or  other  circumstances  which  oxcuh' 
the  en |)tor  from  sending  or  taking  her  into  port  for  confiscation.  '" 
sucli  n  (*ase  the  right  of  the  captor  to  the  custody  of  the  captured  p'r* 
sons,  and  to  dis]>ose  of  them,  if  thev  are  reallv  contraband,  so  ai=  to 
defeat  their  unlawful  pur|)oses,  can  not  reasonably  be  denied.  ^'^^^' 
rule  ^iiall  Ix*  aj)j)]ied  in  such  a  case?  Clearly  the  captor  ought  to  W 
recinii-ed  to  sliow  tliat  the  failure  of  the  judicial  remedv  results  from 
circuni>tances  beyond  hi>  control  and  without  his  fault.  OtherVJ"* 
he  would  l)e  allowed  to  derive  advantages  from  a  WTongfid  act  of  h*^ 
own.     .     .     . 
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I  havo  not  l)een  unaware  that  in  examining  this  question  I  have 
len  into  an  argument  for  what  sc^enis  to  Ix'  the  British  side  of  it 
inst  niv  own  country,  but  I  am  relieved  from  all  embarrassment 
that  subject.  I  had  hardly  fallen  into  that  line  of  argument  when 
iscoveretl  that  I  was  really  defending  and  maintaining,  not  an 
lusively  British  inteiHist,  but  an  old,  honored,  and  cherished  Amer- 
1  cause,  not  upon  British  authorities,  but  upon  principles  that  con- 
ute  a  large  portion  of  the  distinctive  policy  by  which  the  United 
tes  have  develoiHMl  the  resourct^s  of  a  continent,  and  thus  Iw^coming 
onsiderable  maritime  power,  have  won  the  resjMM^t  and  <M)nfidcnce 
nmny  nations.  These  principles  were  laid  down  for  us  in  1S04 
Janu^  Madis<m,  when  Se<'n*tarv  of  State  in  the  administrati<in  of 
:>nias  Jeffers<m,  in  instructions  given  to  James  MonnM\  our  minister 
Kngland.  Although  the  cas<»  lK»fon»  him  concerned  a  description 
|)ersons  different  from  those*  who  are  in<-identally  tiie  sul)j(M»ts  of 

present  discussion,  the  ground  he  assumed  then  was  the  same  I 
«r  occupy,  and  the  arguments  by  which  he  sustaincnl  himself  u|x>n 
lave  l)een  an  inspiration  to  me  in  preparing  this  reply. 
"  ^^^1enever,'  he  says,  *  proi)erty  found  in  a  neutral  vessel  is  sup- 
ed  to  Ik*  liable  (m  any  ground  to  capture  and  (*ondemnatioiK  the  rule 
ill  cases  is,  that  the  questicm  shall  not  l>e  deci<hnl  by  the  t^aptor.  but 
i^arried  Ix'fore  a  legal  tribunal,  where  a  regidar  trial  may  In*  had, 
I  when*  the  captor  hims<»lf  is  liable  to  danuiges  for  an  abuse*  of  his 
^'<»r.  Can  it  be  reascmable,  then,  or  just,  that  a  U^lligerent  <*<im- 
ider  who  is  thus  restricted,  and  thus  ivsponsiblc  \i\  a  cum'  of  mm* 
jXTty,  of  trivial  amount,  should  Ih»  |N*rmitted  without  recurring  to 

tribunal  whatever,  to  examine  the  crew  of  a  ncutrnl  vi'^m'1,  to 
i<le  the  im|H>rtant  (fuestion  of  their  re^jwctive  alleiriancc,  :ind  to 
f V  that  d«»<-ision  into  exe<*ut ion  bv  forcing  eve^rv  individual  he  mav 
«wi»  into  a  H.*rvi<v  abhorrent  to  his  fc<'ling>.  cutting  him  otf  fn»ni 
tiiost  tender  connections,  exposing  his  mind  and  lii>  |M»r>on  to  the 
*t  humiliating  <lis<*ipline,  and  hi^  life  its4»lf  to  the  gi'eai«»st  danger. 
^>«on,  justice,  and  humanity  uniti*  in  protesting  against  so  extrava- 
^t  a  pn>c<»eding.' 

If  I  dcM'ide  thiscas<>  in  favor  of  mv  own  (lovernmcnt,  I  miiM  di-al- 

its  mo'^t  cherished  principles,  and  n»vers4»  and  fnii'vcr  nb.'Midoii  it^ 
Mitial  |H)licy.  Thecoinitry  can  not  atb»rd  tin*  ^Niicriticc.  If  I  main- 
^  th*M»  principles,  and  a<lhere  to  that  policy,  I  nm^t  -iirrcmlcr 
'  cast*  ils4»lf.  It  will  Im»  se(»n,  tlicrcfoi**',  that  tlii^  (tovcninicnt  could 
'  deny  the  justin*  of  the  claim  prc^Mitcd  to  n-  in  tlii-  n-jwct  upon 
Hierits.  We  are  asked  to  <lo  to  the  British  nation  ju^t  what  we  havy 
*'tys  insisliHl  all  nation^  ought  to  do  to  us." 

Mr.  Sewmtl.  Sec.  of  Stnte.  to  I^>ril  Ljohk.  1>h\  in;.  im;i.  rc*  Br.  &  For.  Stat*- 
Fapen,  627,  632,  638. 
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WTien  a  vessel  is  captured,  the  rule  is  to  bring  her  into  some  con- 
venient port  of  the  government  of  the  captor  for  adjudication.  The 
mere  fact  of  capture  does  not  work  a  transfer  of  title,  and  until  there 
is  a  st»ntence  of  condemnation  or  restitution,  the  captured  vessel  is 
held  by  the  government  in  trust  for  those  who,  by  the  decree  of  the 
court,  may  have  the  ultimate  right  to  it. 

Demands  against  property  captured  as  prize  of  war  must  be  ad- 
justed in  a  prize  court.  The  pro^Kirty  arrested  as  prize  is  not  attach- 
able at  the  suit  of  private  parties;  and  if  such  parties  have  claims 
w^hich  in  their  opinion  override  the  rights  of  the  captors,  they  must 
present  them  to  the  prize  court  for  settlement.  The  jurisdiction  of  a 
prize  court  over  a  captured  vessel  is  determined  by  the  capture  and 
not  by  the  filing  of  a  libel. 

Tbe  Nassau.  4  WaU.  034. 

"  The  duty  of  a  captor  is  to  institute  judicial  proceedings  for  the 
condemnation  of  his  prize  without  unnecessary  delay,  and  if  he  fails 
in  this  the  court  nuiy,  in  case  of  restitution,  decree  demurrage  against 
him  as  damages.  This  rule  is  well  settled.  Slocuni  v,  Alayberry, 
2  Wheat.  1 ;  The  ApoUon,  J)  Wheat.  302;  The  Lively,  1  Gall.  314;  The 
Gorier  Maritimo,  1  Rob.  287.'' 

The  Nuestra  Sefiora  do  Uej?la  (1882).  108  U.  S.  92,  103. 

A  Chilean  cruiser  having  seized  on  the  high  seas  certain  paper 
cuiTency  destined   for  the   Peruvian  (lovernment,  and  the  Chilean 
forces  in  Peru  having  afterwards,  without  judicial  condenniation  of 
the  property,  which  was  claimed  to  belong  to  citizens  of  the  United 
States,  put  sucli  cnrreiicv  into  enforced  circulation  in  Peru  i?i  pay- 
ment  for  supplies  taken  by  the  Chilean  army,  the  (Jovernment  of  the 
United  States  said :  "  The  capture  of  the  property  having  been  made 
on  the  high  seas  and  no  prize  court  having  inquired  into  the  author- 
ity of  tlie  captor  or  the  liability  of  the  property  under  tlie  piii)hV 
law  to  be  seized,  that  act  might  in  strictness  lx»  regarded  as  piratical 
in  its  character.     Hv  the  maritime  law  of  nations  universally  a«J 
inunemorially  received,  there  is  an  established  method  of  determina- 
tion,  whether  the  caj)ture  be  or  lx»  not  lawful  prize.     Before  the  ship 
or  goods  can  be  disposed  of  by  the  captor,  there  must  l)e  a  regiilaf 
judicial  proceeding,  wherein  both  parties  may  l>e  heard,  and  condem- 
nation had  thereon  as  j)rize  in  a  court  of  admiralty,  judgin«r  l>y  the 
law  of  nations  and  treaties.     Wildman's  International  Law,  vol.  i 
p.  352.'' 

Mr.  Bayard.  Sec.  of  State,  to  Mr.  Godoy,  Chilean  mln.,  April  11.  l®^ 
MS.  Notes  to  CliUean  Leg.  VI.  337. 
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"  By  the  law  of  nations,  as  recognized  and  administered  in  this 
country,  when  movable  projHirty  in  the  hands  of  the  enemy,  used,  or 
intended  to  Ih»  used,  for  hostile  purposes,  is  captured  by  land  forces, 
the  title  passes  to  the  captors  as  soon  as  they  have  reduced  the  prop- 
erty to  firm  possession ;  but  when  such  property  is  captured  by  naval 
forces,  a  judicial  decree  of  condemnation  is  usually  necessary  to  com- 
plete the  title  of  the  captors.  1  Kent.  C<>m.  102,  110;  Ilalleck's 
International  Law,  c.  19,  §  7;  c.  80,  §  4;  Kirk  r.  Lynd,  IOC  U.  S.  315, 
817.^ 

(>ak«i  r.  rnlted  Statw  (18f>9).  174  U.  S.  778,  7SC». 

The  title  of  a  vessel  which  was  fitted  out  by  the  Confederate  gov- 
ernment as  a  gunboat,  immediately  on  captun<t  in  inland  waters  by 
th«»  Fwleral  armies  passes  without  the  necessity  of  condemnation 
proceedings. 

Chiki*M  r.  ITnltwl  Stnteft,  30  <'t.  CI  IMH. 

Ac^t  Murch  li,  1H<IC>  (2  Stat.  17,  k<h\  1),  providing  that  when  any  vemel 
otlH*r  than  a  ve»u«el  of  war  shall  hon^after  Yh*  captunnl  by  any  veHHel 
actintjc  under  authority  of  the  (lovenunont  of  the  TTnlttHl  States,  not 
haviuK  l>een  r'ondc'UHKMl  by  coniiMftont  authority  liefore  tlio  riH'apture, 
shall  Ik»  nwtonMl  to  th«*  f(»nn<»r  owner,  <hH»H  not  apply  to  a  vi»Hm»l 
which,  wlK*n  recaptunsl,  was  In  prtM-t^Ks  of  riH%>nHtru(*tion  for  a  gun- 
boat, tlie  capture  U^lng  on  inland  waters,  by  a  font^  attached  to 
tb4»  anuy,  and  acting  unth^r  the  onlors  of  the  military  authoritieH. 
(Ibid.) 

Spanish  vessels  wrecked  in  battle  by  the  naval  vessels  of  the  Unitetl 
States  during  the  war  with  Spain,  and  afterwards  lying  along  the 
coast  of  Cuba,  were  the  pro|M»rty  of  the  United  States. 

Griggs,  At.  (Sen.,  Man*h  2!).  IINN),  'Si  Op.  7<;. 

2.  Kffect  ok  Fbaioilkxt  <'oNi)r(T. 

S  l'^4(). 

"There  is  certainly  nothing  illegal  in  resorting  to  devices  to  elude 
bosiile  capture;  and  when*  it  can  Iw  clearly  shewn  that  pro|)erty  i*^ 
•■wiUy  neutral  or  friendly,  its  InMug  covered  under  hostile  habiliments 
for  the  pur|M)sc  of  evasion,  will  not  necvssarily  subject  it  to  condeiii- 
tution/*     But  the  evideniv  must  not  1h»  inpiivocal. 

The  Francefl  (1815),  !>  (Yamh.  1S.'{.  1S<». 

The  owner  of  captureil  pro|)erty  should  Ik»  careful  to  avoid  the  us4* 
of  language  calculateil  to  mislead  the  court,  and  to  extricate  pro|K'rty 
to  which  the  captors  are  entitle<l,  even  though  he  nuiy  think  other- 
Wise.  He  should  never  swear  to  inferences  without  stating  the  train 
of  reasoning  by  which  his  mind  has  been  conducted  to  them.     Yet 

H.  Doc  561— vol  7 41 
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prize  courts  must  distinguish  between  .misrepresentations  due  to  error 
of  judgment,  and  corrected  as  soon  as  possible  by  the  party  who  made 
them,  and  willful  falsehoods  detected  by  the  testimony  of  others,  or 
confessed  by  the  party  when  detection  becomes  inevitable.  In  the 
first  case  there  may  be  cause  for  a  critical  and  perhaps  suspicious 
examination  of  the  claim  and  the  testimony  in  support  of  it;  but  it 
would  be  harsh  to  condemn  property  clearly  proved  to  be  neutral  for 
one  false  step,  in  some  degree  ecpiivocal,  which  was  soon  corrected  by 
the  party  making  it. 

The  Nereide  (1815),  9  Cranch,  388.  417. 

The  use  by  a  belligerent  of  colorable  papers  for  the  purpose  of  mak- 
ing it  appear  that  a  cargo,  actually  belonging  to  himself,  is  the 
proixjrty  of  a  neutral,  in  order  that  he  may  thereby  be  enabled  to 
trade  with  the  enemy,  merely  enhances  his  criminality. 

The  Riigoii  (181(5),  1  Wheat  02. 

Wliere  enemy's  property  is  fraudulently  blended  in  the  same  claim 
with  neutral  property,  the  latter  is  liable  to  share  the  fate  of  the 
former,  and  must  be  condemned. 

The  St.  Nicholas.  1  Wheat  417. 
See  note  hy  Wheatoii,  id.  4.T1. 

A  cargo,  bound  from  Jamaica  to  New  Orleans,  was  claimed  by  G., 
an  alleged  neutral,  as  his  exclusive  property.     The  adventure  was 
conducted  by  M.,  of  New  Orleans,  who,  while  admitting  that  he  had 
expected  to  have  an  interest  in  the  cargo,  alleged  that  he  was  finally 
disappointed,  and  that  the  whole  belonged  to  G.     The  whole  carjjo, 
with  a  small  exception,  was  documented  as  the  property  of  L.,  of 
Pensacola.     (j.   alleged,  however,  that  the  documents   were  merely 
colorable,  for  the  purj)ose  of  avoiding  British  capture.     There  was 
a  total  absence  of  documentary  proof  to  establish  the  claim  of  (i.: 
and  it  was  not  j)retc  nded  that  any  genuine  papers  were  put  on  boanl 
or  were  in  existence.     There  was  no  testimony,  except  that  of  M.. 
from   the  ship's  crew   that   the   property   belonged    to  (t.,  and  the 
testimonv  of  M.,  includin<j:  the  test  affidavit,  was  seriouslv  discredited. 
Under  the  circumstances  the  whole  cargo  was  condemned,  without 
regard   to  the   partial    inteiest    which   (1.   might   have   had,  on  the 
ground  that,  where  a  paity  fraudulently  claims  as  his  own  proiierty 
belonging  to  others,  he  is  not  entitled  to  restitution  even  of  that  whiA 
he  may  ultimatelv  establish  as  his  own. 

The  Dos  Horinanos  (1S17),  2  Wheat  76. 

It  is  the  duty  of  neutrals  to  put  on  board  of  their  ships  sufficient 
papers  to  show  the  real  character  of  the  property;    and,  if  false  or 
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colorable  documents  arc  used,  the  necessity  or  reasonableness  of  the 
excuse  ought  to  bt»  very  clear  and  unequivocal  to  induce  a  court  of 
]>rize  to  rest  satisfied  with  it. 

The  Do8  IlemiaiioH,  2  Whent.  70. 

A  ship  and  carp:o,  lilx^led  as  prize*  of  war,  wore  (!hiinied  by  Spanish 
merchants.  It  ap{)eared  that  during  the  voyage  a  parcrel  of  ))aper8 
resfKH'ting  the  cargo  was  thrown  overl)oard,  by  the  advice  of  the  mas- 
ter and  su|)ercargo,  on  the  ground  that  the  ship  was  at  the  time  chased 
by  a  s<»li(H)ner  supj)osed  to  Ik*  a  Carthaginian  privateer.  In  the  ship's 
f»a|)ers,  however,  which  were  retained,  her  Spanish  character  was 
distin<*tly  ass«>rt<Hl.  Mr.  Justi(?e  Story,  delivering  the  opinion  of  tlie 
court,  said  that  under  thes(»  circumstances  the  excuse  given  for  throw- 
ing the  papers  overlnmnl  was  not  easily  <'nMlited.  Nor  was  it  easy 
to  assign  a  motive  for  the  act.  If  the  ship  was  Spanish,  it  was,  as  to 
American  cruisi^rs,  immaterial  to  whom  the  pro[K*rty  In^longiHl,  unless 
it  UdongiMl  to  an  American  who  hu<l  lH*en  trading  with  the  enemy, 
sin<*e,  by  the  tn»aty  with  Spain  of  175)5,  article  15,  fn*e  ships  made 
free  giNMls;  and  theiv  was  nothing  in  the  evidence  In^fon^  the  court 
to  niis4»  a  pn*sumption  that  any  Amcri<'an  intcivst  was  conctTued  in 
the  shipment.  The  utmost,  therefons  which  the  extraordinary  con- 
duct in  qu(*stion  could  justify  on  the  part  of  the  court  was  *'  to  insti- 
tute n  mon»  rigi«l  MTUtiny  into  the  character  of  the  ship  it^self.'"  But 
*•.  verv  different,"  said  Mr.  Justice  Storv,  **  would  1k»  the  c<mclusion, 
if  the  ras<»  st<KMl  u|H>n  the  gi-ound  of  the  law  of  nations,  unaffetied  by 
the  stipulations  of  a  treaty." 

The  Plaim)  1 1S17>.  2  Wlirat.  T21,  242. 

••  (\)ncealment,  or  even  s|M>liation  of  pajH^rs,  is  not  of  itself  a  suffi- 
cient ground  for  n>ndeinnation  in  a  prize  H)urt.  It  is,  undoubtedly, 
a  very  awakening  circum>tjin<e,  I'niculated  to  excite  the  vigilance*,  and 
justify  the  suspicions  of  the  court.  Hut  it  is  a  circumstaiuv  o|M*n  to 
#*xplanati<»n,  for  it  nuiy  have  arix^n  from  accident,  n<*<rssity,  or 
Miperic^r  force;  and  if  tlu'  party  in  the  first  instance*  fairly  ami 
frankly  explains  it  to  the  >atisfaction  of  the  ronrt,  it  deprives  him 
<»f  no  right  to  which  hi*  is  otherwise'  entitled.  If,  on  tlie  other  hand, 
the  s|)oliation  U*  unexplained,  or  the  explanatitni  ap|M*ar  weak  and 
futile,  if  the  cause*  lalxnir  under  h<»avy  sn>pirion>,  or  there  Ih«  .i  vehe- 
ment pn*sumption  of  bad  faith,  or  gro<s  j)n»variea(ion,  it  is  unide  the 
IH^miimI  of  a  denial  of  fartlu^r  pr(M)f.  and  condemnation  endues  from 
defects  in  the  eviden<*e  which  tlie  party  is  not  permittetl  to  supply." 

.Mr.  JiHtliv  story,  in  Tin*  Pizarn.  i  1S17».  2  Wliont.  227.  241. 

Hee  ii*>te  by  Wlioatoii.  iil.  212. 

Hee  I  K€Mit,  <\miiii.  l.V*.  Ilnlinrss  imtr.  ritiii*:  the  Klla  W:irloy.  lUati'h.  Vr. 

(*at(.  2H8.  <U8,  iiiid  ntlHT  <'aM>s  in  the  same  voluuie.  and  tin'  .lohunna 

Emllte.  BpiuksB  Pr.  Cat».  12. 
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A  bill  of  lading,  consigning  the  goods  to  a  neutral,  but  unaccompa- 
nied bv  an  invoice  or  letter  of  advice,  is  not  a  sufficient  evidence  to 
entitle  the  claimant  to  restitution,  but  affords  a  ground  for  the  intro- 
duction of  further  proof.  The  fact  of  invoices  and  letters  of  advice 
not  being  found  on  board  may  induce  a  suspicion  that  papers  have 
been  spoliated. 

The  Friendschaft  (1818),  3  Wheat.  14. 

Even  admitting  that  ii  belligerent  master,  carrying  a  cargo  chiefly 
belligerent,  had  thrown  papers  overboard,  this  fact  ought  not  to  pr^ 
elude  a  neutral  claimant,  to  whom  no  fraud  is  imputable,  from  exhib- 
iting proof  of  property.  In  the  case  in  question,  no  attempt  was  made 
to  disguise  any  part  of  the  cargo,  the  greater  part  of  which  was  con- 
fessedly l>elligcrent  and  was  condemned  without  claim.  The  whole 
transaction  with  respect  to  the  cargo  was  "  plain  and  open."  There 
was  not,  however,  any  direct  evidence  of  throwing  papers  overboard 
It  was  merely  sugge^sted  that  such  was  the  case,  because  the  various 
shipments  composing  the  c^rgo,  while  accompanied  with  bills  of 
lading,  were  not  accompanied  with  invoices  and  letters  of  advice; 
and  it  was  suggested  that  the^*  papers  were  thrown  overboard. 
The  Friendschaft  (1818).  3  V^^heat.  14,  48. 

Where  a  neutral  shipowner  lends  his  name  to  cover  a  fraud  with  re- 
gard to  the  cargo,  his  conduct  will  subject  the  ship  to  condemnation. 

Tlie  Fortuiia  (1818),  .3  Wheat  2,% 

A  vessel  was  boarded  by  a  crew  from  a  privateer,  plundered  of  her 
papers  and  various  other  things,  and  then  allowed  to  proceed  on  her 
voyage.  She  was  afterwards  captured  by  another  bi'Iligerent,  as  wa> 
alleged,  for  lack  of  the  papers  of  which  the  fii'st  captors  had  deprived 
her,  and  was  coniijelled  to  pay  a  ransom.  A  claim  against  the  first 
captors  for  t\w  money  so  paid  was  disallowed,  the  exix^nditure  l)eing 
considered  unnecessary,  as  the  mere  absence  of  pa{>ers  is  not  a  just 
ground  of  condeniiuition. 

The  Amiable  Nancy  (1818),  :\  Wheat.  54(5. 

Covering  belligerent  propei-ty  by  neutral  papers  is  not  contrary  to 
the  law  of  nations,  and,  in  ncuitral  courts,  does  not  invalidate  con- 
tracts made  in  relation  to  such  property. 
De  Valongin  r.  Duffy  (1840).  14  Pet.  282. 

A  vessel  was  captuied  by  the  United  States  naval  .squadron,  act- 
ing in  cooperation  with  the  land  forces  in  the  taking  of  Newl>ern, 
N.  (\,  in  March,  18(*o2.  The*  vess(»l  was  at  the  time  totallv  aban- 
doned,  but  had  lately  been  occupied  by  enemy  troops  and  still  had  on 
board  at  the  time  of  her  capture  an  enemy's  iBag  and  a  heavy  armt- 
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it  of  artillery:  and  there  was  evidence  that  she  had  been  use<l  in 

ming  the  bloekaile  and  had  also  l)een  fitted  out  as  a  privateer. 

[though  all  these  acts  weiv  without  the  sanction  of  and  violently 

>I)]>osition  to  the  wishes  of  the  claimant  [owner],  who  is  personally 

lyal  citizen,  of  high  cliaracter  and  integrity  and  a  resident  mer- 

nt  of  this  city,  opposed  strenuously  to  the  rebellion,  and  has  l^een 

ply  injured  jjeininiarily  by  the  misuse  of  his  projx'rty  on  this 

asion  and  otherwise,  yet  the  acts  of  his  agent,  with  whom  the 

r<el  was  left  by  him,  detennine  the  character  of  the  vessel;  and  the 

»grity  of  her  real  owner  can  not  secure  her  from  the  consequences 

lier  illicit  employment.    The  claimant  must  appeal  to  his  govem- 

it  for  relief  from  the  forfeiture." 

Betts.  J..  The  Schooner  Naiwleon  (1802),  Blntolif.  Prize  Cns.  29«.  208. 
An  a|)i)efll  from  this  decree  was  taken ;  but  the  S<H'n»tary  of  tht»  Treasury 

afterwards  released  seven-eighths  of  the  vessel  to  the  clnlninnt  and 

the  api)eal  was  abandoned. 

Ln  enemy ^s  commence  under  neutral  disguises  has  no  claim  to 
tral  immunity. 

Tlie  Ilermuda.  3  Wall.  514. 

Ipoliation  of  papers  at  the  time  of  capture  warrants  unfavorable 
•fences  as  to  the  employment,  destination,  and  ownership  of  the 
lured  vessel. 

Tb<»  Bermuda.  3  Wall.  514. 

I'eutrals  who  place  their  vessels  under  l)elligerent  control  and 
•age  them  in  belligert*nt  trade,  or  jHTmit  them  to  lx»  si»nt  with 
tmband  cargoes  under  (*over  of  falses  destination  to  neutral  ports, 
ile  the  real  destination  is  to  b(»Uigen*nt  jxirts,  impn»ss  u|)on  them  the 
meter  of  the  l)elligen»nt  in  whos<>  service  they  an»  employed,  and 
not  complain  if  they  are  seize<l  and  condemned  as  enemy  projKjrty. 
The  Hart.  3  Wall.  550. 

3.  PowEB  TO  Remit  FoRPEiTraES. 

S  1241. 

Tie  statute  of  July  13,  1801,  giving  the  Se<*n»(ary  of  the  Tn»asury 
^er  to  remit  penalties,  etc.,  in  certain  easels  <lid  not  e.xtend  to  cap- 
es jure  belli. 

The  Gray  Jacket  5  Wall.  342;  The  Hampton.  5  Wall.  372. 

lie  condemnation  of  a  vt»ss€»l  and  carg<>  in  a  prize  court  is  not.  a 
ninal  sentence,  and  the  Pn^sident  can  not  n^mit  the  forfeiture  and 
tore  the  property,  or  its  pn>c<v<ls,  to  the  claimant. 
Batw.  At  Gen.,  1803, 10  Op.  452. 
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The  rresident  may  lawfnll}'  direct  the  release  of  prize  property 
in  which  the  captors  took  no  interest,  it  being  in  their  possession  and 
subje(*t  to  their  control. 

Ashtoii.  Act.  At.  Gen.,  18G6.  11  Op.  484. 

The  President  has  authority  to  remit  forfeitures  in  cases  of  prize 
of  war  after  the  vessc»ls  have  been  condenined,  but  before  the  prize 
money  has  been  deposited  in  the  United  States  Treasury. 

Griggs,  At.  Gen.,  Jan.  22,  1901.  2:i  Op.  300,  with  cuuiments  on  the  opinion 
of  Bates,  At.  Gen.,  10  Op.  452. 

VII.  EFFECT  OF  JTJDICIATj  .^ENTEyCES. 

1.    (^ONCHrSIVENESS   AS   TO    PROPERTY. 

§  1242. 

The  American  schooner  Sarah  was  arrested  by  a  French  privateer 
on  the  high  seas  in  February,  1804,  and  carried  into  a  i>ort  in  Cubi, 
where  with  her  cargo  she  was  sold.  The  purchaser  of  the  cargo  brought 
it  into  Charleston,  South  Carolina,  where,  in  May,  1804,  it  was  libelwl 
in  the  United  States  district  court  for  restoration  on  the  ground  thit 
it  was  unlawfully  seized.  In  September,  180G,  no  sentence  of  con- 
demnation having  been  j^roduced,  the  district  court  made  a  decree 
of  restitution.  From  this  decree  an  appeal  was  taken  to  the  circuit 
court,  where  the  apjx'Hant  produced  a  sentence  of  condemnation  by 
the  tribunal  of  first  instance  of  San  Domingo,  pronounced  in  July, 
1804.  This  sentence  j)urp()rted  to  be  made  conformably  to  a  decree 
of  Captain-Cieneral  Fei-raiul  of  March  1,  1804,  relating  to  vessel 
contravening  the  laws  and  regulations  concerning  San  Domingo.  By 
this  decree  it  was  stated  that  inuler  the  laws  and  reirulations  then 
existing  the  port  of  San  Domingo  was  the  only  one  in  the  island  open 
to  commerce,  and  that,  in  conse({uence,  ''  all  vessels  anchored  in  the 
bays,  harbors,  and  landing  j)laces,  on  the  coast  occupied  by  the  reWs; 
those  cleared  for  the  ports  in  their  poss(»ssion,  and  coming  out  with  or 
without  a  cargo,  and,  generally,  all  vessels  sailing  in  the  territorial 
extent  of  the  island  (excei)t  that  from  Cape  Raphael  to  Ocoa  BayK 
found  at  a  distance  less  than  two  leagues  from  the  coast,"'  should  be 
'"  detained  by  the  state  vessels  and  privateers,''  who  should  comlurt 
them,  if  possible*,  into  the  |)ort  of  San  Domingo  for  condemnation. 
On  the  production  of  the  sentence  of  condemnation  the  circuit  court 
reversed  the  decree  of  restitution  and  dismissed  the  lil>el.  It  ^^^ 
apparently  held,  Marshall,  C.  J.,  delivering  the  opinion,  that  as  the 
decree  of  Captain-CieiuM'al  Ferrand  authorized  the  seizure  of  vesseb 
only  when  sailing  within  the*  teri-itorial  extent  of  the  island,  less  than 
two  leagues  from  the  coast,  the  seizure  and  confiscation  were  made  in 
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viriiie  of  a  "  municipal  rogiilation,"  and  not  of  a  right  of  war;  and 
that^  as  it  apix'ared  tliat  the  stMzure  was  made  ten  leagues  from  tho 
coast,  it  was  a  marine  trespass  which  gave  to  the  courts  of  the  captor 
no  jurisdiction  to  pronounct*  a  s<»ntence  of  condemnation.  The  judg- 
ment of  the  circuit  court  was  therefore  ordered  to  be  n»versc»d. 

UoM4>  r.  Ilfiuoly  (1808).  4  Oaiich.  241.  The  opinion  of  Mr.  Justice  Jubn- 
>k>u,  who  dHivennl  tho  opinion  in  tho  circuit  ct>urt,  is  printed  in  4 
Crunch.  .'3011.  Apiienilix. 

In  ccmnection  with  the  foregoing  case,  another  case  was  argued  in 
whi<*h  it  apiM^aixul  that  the  vesst»l  and  cargo,  which  were  condemned 
under  (leneral  Ferrand's  decn»e,  were  s(»ized  within  the  territorial 
juris<liction  of  San  Domingo,  though  they  were  carried  into  a  Spanish 
|Hirt  and  held  there  by  French  agents,  when  tlie  <le<!ree  of  ccmdeinna- 
tion,  which  was  pronounced  in  the  French  island  of  (luadaloupe,  was 
pa.ss4Hl.  On  the  ground  that  the  seizure  was  made  within  the  terri- 
torial jurisdiction,  the  s(*nten(%'  of  condemnation  was  sustained, 
Marshall,  C.  J.,  again  delivering  the  opinion.  The  judgment  of  the 
circuit  c-ourt  was  reversed. 

Iludmn  r.  Guostior  (1808).  4  Crunch.  2a3. 

WTien  the  foregoing  case  came  up  on  its  s(»cond  trial,  it  appeare<l 
that  it  was  submitted  on  the  first  trial  upon  an  agreed  state  of  facts, 
one  of  which,  suppost»d  by  the  parties  to  l)e  inunaterial,  was  the  state- 
ment that  the  vessel  was  s<mz<»(1  within  a  league  of  the  coast.  On  the 
second  trial  it  was  shown  that  she  was  stMzed  si.x  leagues  from  land, 
but  the  judge  instructed  the  jury  that  the  ^^4»izure  was  legal  and  the 
condemnation  valid,  if  it  ap{MMired  that  the  vesM>l  had  violated  the 
French  municipal  n>gulations  by  trading  with  the  Dominican  in.sur- 
g[ent<.  A  second  apjHMil  was  taken,  and,  upon  the  facts  newly  estab- 
lished, the  seizure  and  condennuition  apiM'aivd  to  Ix*  invalid,  if  the 
decision  in  Kose  r.  Ilimely  was  to  U»  a<lhered  to.  Hut  Livingston,  J., 
obnerving  that  it  had  U'en  S4*ttled,  against  his  opinion,  that  the  con- 
[lemnation  at  (fmidalou|H»  wa^  valid,  tiiougii  the  ve>M»I  and  cargo  were 
lyinfT  ii>  the  |)ort  of  aiu»ther  nation,  de(*lan>d  that,  if  tlic  rrs  ronld  Ik* 
|>rortHHle<l  against  when  not  in  the  jM)SM»ssion  or  under  tlu»  <'ontrol  of 
the  wiurt,  he  could  not  |K»rceive  liow  it  could  Ih»  "  material  whrther  the 
«aiptun»  wen*  made  within  or  U'vonil  tho  jurisiiittional  limits  of 
Kramv;  or  in  theexercis«»  of  a  U'lligercnt  or  nnniiripal  right."'  '•  By 
I  »<eizurc  on  the  high  S4»as,"  (*ontinued  Mr.  Ju>tict»  Livingston,  •' she 
nierfered  with  the  jurisdiction  of  no  other  nation,  the  authority  of 
flich  being  there  concurrent.  It  would  stvm  alni  that,  if  jurisiliction 
le  at  «1I  I>ermitted  when*  tlu*  tiling  is  els4»wheiv,  the  eourt  exercising 
t  must  necessarily  d**cide,  anti  that  ultinuitely,  or  Mibji*ct  only  to  the 
wiew  of  a  sujierior  tribunal  of  its  own  state,  whether,  in  the  par- 
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ticular  case,  she  had  jurisdiction,  if  any  objection  be  made  to  it 
And,  although  it  be  now  stated,  as  a  reason  why  we  should  examine 
whether  a  jurisdiction  was  rightfidly  exercised  over  the  Sea  Flower^ 
that  she  was  captured  more  than  two  leagues  at  sea,  who  can  say  that 
this  very  allegation,  if  it  had  been  essential,  may  not  have  been  urged 
before  the  French  court,  and  the  fact  decided  in  the  negative?  And, 
if  so,  why  should  not  its  decision  be  as  conclusive  on  this  as  on  any 
other  point?  The  judge  must  have  had  a  right  to  dispose  of  every 
question  which  was  made  on  behalf  of  the  owner  of  the  property, 
whether  it  related  to  his  own  jurisdiction,  or  arose  out  of  the  law  of 
nations,  or  out  of  the  French  decrees,  or  in  any  other  way :  and,  even 
if  the  reasons  of  his  judgment  should  not  appear  satisfactory,  it  would 
be  no  reason  for  a  foreign  court  to  review  his  proceedings,  or  not  to 
consider  his  sentence  as  conclusive  on  the  property. 

"  Believing,  therefore,  that  this  property  was  changed  by  its  con- 
denmation  at  Guadaloupe,  the  original  owner  can  have  no  right  to 
pui^sue  it  in  the  hands  of  any  vendee  under  that  sentence,  and  the 
judgment  below  must,  therefore,  be  affirmed." 

The  other  judge,s  concurred,  except  Marshall,  Ch.  J.,  who  observed 
that  he  had  supposed  that  the  former  opinion  delivered  in  these  cases 
upon  the  point  in  question  had  been  concurred  in  by  four  judges.  In 
this  he  was  mistaken ;  it  was  concurred  in  by  one  judge.  He  himself 
'  still  adhered  to  it.  Continuing,  he  said :  "  He  understood  the  expres- 
sion en  sortdht^  in  the  arreto,  as  confining  the  case  of  vessels  coming 
out,  to  vessels  taken  in  the  act  of  coming  out.  If  it  included  vessels 
captured  on  the  return  voyage,  he  should  concur  in  the  opinion  now 
delivered.  However,  the  principle  of  that  case  (Rose  i\  Himely)  i-^ 
now  overruled." 

Hudson  V.  Guostior  (1810),  i\  Craiich,  281,  284.  285. 

The  sentence  of  a  foreign  court  of  admiralty,  condemning  a  vessel 
for  a  breach  of  blockade,  is  conclusive  evidence  of  the  offense  in  au 
action  on  a  j)olicy  of  insurance. 

Croudson  r.  Leonard  (1808).  4  Cranch,  4.'i4. 

The  sentence  of  a  foreign  court  of  admiralty,  though  avowedly 
made  under  a  decree  subversive  of  the  law  of  nations,  binds  the  i)rop- 
erty  on  which  it  acts.  This  j)rinciple  was  applied  to  sentences  under 
the  Milan  decree,  which  both  the  Executive  and  the  Congress  of  the 
United  States  had  declared  to  constitute  a  flagrant  violation  of  the  law 
of  nations,  the  court  obs(»rving  that  Congress,  while  making  this 
declaration  in  regard  to  the  decree,  had  not  declared  that  the  sentences 
pronounced  under  it  should  be  considered  as  void. 

VVilUams  r.  Annroyd  (181.S),  7  Cranob,  423. 
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"  The  sentence  of  a  competent  court,  proceeding  in  rem^  is  conclu- 
sive with  respect  to  the  thin^  itself,  and  operates  as  an  alxsolute 
change  of  the  projx^rty.  By  such  sentence,  the  right  of  the  former 
owner  is  lost,  and  a  complete  title  given  to  the  person  who  claims 
under  the  decree.  No  court  of  co-ordinate  jurisdiction  can  examine 
the  sentence.  The  question,  therefore,  respecting  its  conformity  to 
general  or  municipal  law,  can  never  arise,  for  no  co-ordinate  tribunal 
is  capable  of  making  the  inquiry.  The  decision,  in  the  case  of  Hud- 
son &  Smith  /•.  Guestier,  reported  in  6th  Cranch,  is  considered  as  fully 
establishing  this  principle.'' 

WiUiaiiis  V.  Aruiroyd  (1813).  7  Cranch,  423,  432. 

^^A  judgment  against  one  defendant  for  the  want  of  a  plea,  or  a 
decree  against  one  defendant  for  want  of  an  answer,  does  not  prevent 
any  other  defendant  from  contesting,  so  far  as  respects  himself,  the 
very  fact  which  is  admitted  by  the  absent  party. 

"  No  reason  is  jK^rwived  why  a  differt»nt  rule  should  prevail  in  a 
court  of  admiralty,  nor  is  the  court  informed  of  any  case  in  which 
m  different  rule  has  been  established. 

**  If  the  district  court  was  not  precluded  by  the  non-claim  of  the 
owner  of  the  vessel  from  examining  the  fact  of  ownership,  so  far  as 
thmt  fact  could  affect  the  cargo,  it  will  not  bo  contended  that  an 
mppellate  court  may  not  likewise  examine  it. 

**  This  case  is  to  be  distinguished  from  those  which  have  been 
decided  on  policies  of  insurance,  not  only  by  the  circumstant«  that 
the  cause  respecting  the  vessel  and  the  cargo  came  on  at  the  same 
lime  before  the  same  amrt,  but  by  other  liifferences  in  reason  and  in 
Imw,  which  appear  to  be  essential. 

"  The  decisions  of  a  court  of  exclusive  juris<liction  are  necessarily 
conclusive  on  all  other  c-ourts,  IxH^aus**  the  subject  matter  is  not  exam- 
inable in  them.  With  resj)ect  to  itst»lf  no  reason  is  perceived  for 
yielding  to  them  a  further  conclusiveness  than  is  allowed  to  the  judg- 
ments and  decrees  of  courts  of  conmion  law  and  e(]uity.  They  bind 
the  subject  matter  as  between  parties  and  privies. 

"  The  whole  world,  it  is  said,  are  parties  in  an  admiralty  cause ;  and, 
therefore,  the  whole  world  is  lH)und  by  the  decision.  The  reas<m  on 
which  this  dictum  stands  will  determine  its  extent.  Every  |K»rson  may 
mmke  himself  a  party,  and  appeal  from  the  siMitencv:  but  noticv  of  the 
ocmtroversy  is  necessary  in  order  to  lK»come  a  party,  and  it  is  a  princi- 
ple of  natural  justice,  of  universal  obligation,  that  In^fore  the  rights  of 
an  individual  be  bound  by  a  judicial  si^nteniv,  he  shall  have  notice, 
either  actual  or  implied,  of  the  proc^nlings  against  him.  Where 
these  proceedings  are  against  the  {M^rson,  noticv  is  served  i)ersonally, 
or  by  publication;  where  they  are  in  rem,  notice  is  serve<l  upon  the 
thing  itaelf.    This  is  necessarily  notice  to  all  those  who  have  any  in- 
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terest  in  the  thing,  and  is  reasonable  because  it  is  necessary,  and 
because  it  is  the  part  of  common  prudence  for  all  those  who  have  any 
interest  in  it,  to  guard  that  interest  by  {persons  who  are  in  a  situation 
to  protect  it.  Every  person,  therefore,  who  could  assert  any  title  to 
the  Mary^  has  constructive  notice  of  her  seizure,  and  may  fairly  be 
considered  as  a  party  to  the  libel.  But  those  who  have  no  interest  in 
the  vessel  which  could  l)e  asserted  in  the  court  of  admiralty,  have  no 
notice  of  her  seizure,  and  can,  on  no  principle  of  justice  or  reason,  be 
considered  as  parties  in  the  cause  so  far  as  respects  the  vessel.  When 
such  person  is  brought  before  a  court  in  which  the  fact  is  examinable, 
no  sufficient  reason  is  perceived  for  precluding  him  from  reexamining 
it.  The  judgment  of  a  court  of  conmion  law,  or  the  decree  of  a  court 
of  equity,  would,  under  such  circumstances,  be  re-examinable  in  a 
court  of  common  law,  or  a  court  of  equity;  and  no  reason  is  dis- 
cerned why  the  sentence  of  a  court  of  admiralty,  under  the  same  cir- 
cumstances, should  not  be  re-examinable  in  a  court  of  admiralty. 

"This  reasoning  is  not  at  varianc^e  with  the  decision  that  the 
sentence  of  a  foreign  court  of  admiralty,  condemning  a  vessel  or 
cargo  as  enemy  property,  is  conclusive  in  an  action  against  the  under- 
writers on  a  policy  in  which  the  proi>erty  is  warranted  to  be  neutral. 

"  It  is  not  at  variance  with  that  decision,  because  the  questicMi  of 
prize  is  one  of  which  courts  of  law  have  no  direct  cognizance,  and 
because  the  owners  of  the  vessel  and  cargo  were  parties  to  the  libel 
against  them. 

''  In  the  case  of  Croudson  and  al.  /'.  Leonard,  two  judges  expressed 
their  opinions.     Those  who  wore  silent,  but  who  concurred  in  the 
opinion  of  the  court,  undoubtedly  acquiesced  in  the  reasons  assigned 
by  those  judges.     On  tlie  conclusiveness  of  a  foreign  sentence,  e/wrfj<' 
Johhson  said,  '  Tlio  doctrine  appears  to  me  to  rest  on  three  very 
obvious  considerations:    The  propriety  of  leaving  the  cognizances^ 
prize  questions  exclusively  to  courts  of  prize  jurisdiction;  the  very 
great  inconvenience,  amounting  nearly  to  an  impossibility,  of  fuWy 
investigating  such  cases  in  a  court  of  common  law;  and  the  imp^*-^ 
})riety   of   revising  the   decisions  of   the   maritime  courts  of  ott^*^ 
nations,  whose  jurisdiction  is  co-ordinate  throughout  the  world.' 

"  These  reasons  undoubtedly  support  the  opinion  founded  on  th^*^ 
but  it  will  be  readily  perceived  tluit  th(\v  would  not  apply  to  theC^" 
before  tlie  court. 

''  After   stating  the  conclusiveness  of   the   sentence   of  courts 
exclusive   jurisdiction.   Judge    AVashington    said,   'This   rule,  wh^ 
applied  to  tlie  sentences  of  courts  of  admiralty,  w-hether  foreign  ^ 
domestic,  produces  the  doctrine  which  I  am  now  considering,  Mf^ 
the  ground  that  all  the  world  are  parties  in  an  admiralty-  cause.    T**^ 
proceedings  are  In  rtnn ;  but  any  person  having  an  interest  in  ^ 
property  may  interpose  a  claim,  or  may  prosecute  an  appeal  fromth* 
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tence.  The  insured  is  emphatically  a  party,  and  in  every  instance 
i  an  opportunity  to  controvert  the  alleged  grounds  of  condenina- 
1,  by  proving,  if  he  can,  the  neutrality  of  the  property.  The  master 
lis  immediate  agent,  and  he  is  also  bound  to  act  for  the  benefit  of 
concerned;  so  that  in  this  respect  he  also  represents  the  insurer.' 
The  very  foundation  of  this  opinion  that  the  insured  is  bound  by 
sentence  of  condemnation  is,  that  he  was  in  law  a  party  to  the  suit, 
I  had  a  full  opportunity  to  assert  his  rights.  This  decision  can  not 
ipplicable  to  one  in  which  the  person  to  l>e  affected  by  the  sentence 
condemnation  was  not,  and  could  not  l)e  a  party  to  it.'' 

The  Mar>'  (1815).  9  Cranch.  12«.  143. 

>f  the  shipments  constituting  a  cargo,  captured  on  a  voyage  from 
idon  to  Lisbon,  some  were  accompanied  with  bills  of  lading,  direct- 

a  delivery  to  shipper  or  order;  a  few  of  these  bills  were 
cially  indorsed,  but  most  of  them  had  no  indorsements,  or  blank 
orsements  only.  Other  shipments  were  accompanied  with  bills 
lading  deliverable  to  persons  s|K»cifically  nameil  in  them.  Very 
r  of  either  kind  of  bills  were  accompanied  with  letters  of  advice  or 
oices.  The  district  court  condemned  '*  all  that  part  of  the  cargo 
ich  was  shipiMHl,  as  evidence<l  by  bills  of  lading,  either  without 
lorsement  or  with  blank  endorst'ments,  an<l  not  accompanied  by 
ler  or  invoicv,  viz.  .  .  .  «nd  that  part/'  etc.  An  ap|)eal  hav- 
r  lHH»n  taken  to  the  circuit  court,  the  decre«»  was,  for  the  most  part, 
rineii:  but,  when  the  <h»<*nH»  was  returneil,  the  district  court  admit- 
I  further  proof  as  to  parts  of  the  cargo  <*omprehended  in  the  bills 
ich,  though  not  indor^Ml,  were  expressly  <lelivenible  to  LislN)n 
ri'hants  therein  name<l,  and,  (Wming  the  pnnjf  sufficient,  onleriMl 
itution.  On  an  apiMMil  by  the  captors,  the  circuit  court,  holding 
'^  the  former  sentence  of  the  district  court,  as  affirmed  bv  the  circuit 
*t,  was  left  im|H»rft*<'t  bv  omitting  to  nvite  the  parti(*ular  parts  of 
C'argo  intended  to  Ik»  condemned,  and  that  the  words  aliove  quoted 
<1  have  lH»en  intended  only  for  the  bills  ad<ln^s4Ml  to  ship|HT  or 
^K",  and  not  to  those*  addrcss^Ml  to  consigniH»s  named  in  the  bills 
t.st»Ives,  affirnunl  the  S4»nten(v  of  re>titution.  On  a  furthiM*  appeal 
tie  captors,  Marshall,  C\\.  .1.,  delivering  tho  opinion  of  the  «*ourt. 

**  that  justi<v  ought  not  to  U'  tliviTtrd  fn»in  it-^  plain  ronrsi\  by 
inistanct*s  so suscM»ptible<»f  explanation,  that  error  i>  |)<>ssible;  and 

when  the  dwnH*  was  rrturnrd  to  the  distri<'t  <*ourt  .  .  .  ,  with 
l^lank  unfilled,  that  court  ilid  right  in  ron-jtlrring  the  >|HMMtica- 

intende^l  to  have  Imimi  iiiMTtiMl.  and  for  which  the  blank  wus  left, 
^  substantiative  and  essential  part  of  (he  decn^',  >till  i^pable  of 
^  supplie<l,  and  in  acting  n|H>n  and  explaining  tho  decree,  as  if 
t  specification  had  Ihmm)  '»riginally  ins«Tted.'' 

The  Frlendm^baft  (ISlS).  :\  WlmWnu,  II. 
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Soon  after  the  beginning  of  the  war  of  1812  the  American  ship 
Star  was  captured  by  the  British  and  condemned  as  prize  by  the  vice- 
admiralty  court  at  Halifax,  Nova  Scotia,  British  subjects  beooming 
her  owners.  More  than  two  years  afterwards  she  was  captured  by  an 
American  privateer  and  brought  into  New  York,  where  a  claim  was 
put  in  by  her  original  owner.  This  claim  was  based  on  the  prize  act 
of  June  26,  1812.  In  the  general  salvage  act  of  March  3,  1800,  there 
was  a  special  provision  excepting  from  the  operation  of  the  act  recap- 
tured vessels  which  had  been  condemned  by  competent  authorities. 
It  was  argued,  however,  that  this  rule  was  changed  by  section  5  of 
the  prize  act  of  June  26,  1812,  which  provided  for  the  restoration  of 
recaptured  property  to  "  the  lawful  owners,"  "  agreeably  to  the  pro- 
visions heretofore  established  by  law."  Held,  Story  J.,  delivering 
the  opinion  of  the  court,  that  the  "  lawful  owner "  of  recaptured 
property  which  had  been  lawfully  condemned  was  not  the  original 
proprietor,  but  the  person  who  had  acquired  title  under  the  decree  of 
condemnation. 


rr 


The  Star  (1S18),  3  Wheat.  7a 

"  The  sentence  of  a  foreign  court  of  competent  jurisdiction,  con- 
demning a  neutral  vessel  taken  in  war,  as  prize,  is  binding  and  con- 
clusive on  all  the  world." 

Dobrco  v.  Napier  (18:^G),  2  Bingham's  New  Cases,  781,  705,  citing  Hughw 
r.  (V)rnelius,  Sir  T.  Uayinond,  IT.S. 

This  was  an  action  against  a  pei^son  for  seizing  a  steam  vessel  of  tlie 
plaintiff  and  converting  it  to  his  own  use.  It  api>cared  that  the 
defendant,  a  British  subject,  made  the  seizure  as  an  officer  in  tlF 
service  of  the  Qu(»cn  of  Portugal,  and  that  the  vessel  was  condemned 
by  a  Portuguese  tril»unal  as  lawful  prize.  It  was  contended,  bow- 
ever,  that  he  might  be  held  answerable  for  the  seizure  on  the  gronod 
that  his  entrance  into  the  servi(XJ  of  the  Queen  of  Portugal  con?U- 
tute<l  a  violation  of  the  British  foreign  enlistment  act,  so  tbU  his 
Portuguese  conunission  would  not  justify  him.  The  court  rejectel 
this  contention,  saying  tliat  no  one  could  dispute  "  the  right  of  the 
Queen  of  Portugal,  to  appoint  in  her  own  dominions,  the  defend;int 
or  any  other  i)erson  she  may  think  pro|)er  to  selei^t,  as  her  ofRoer  or 
servant,  to  seize*  a  vessel  which  is  afterwards  condeninetl  as  a  pri**-" 

SeiN  In  connection  witli  this  case,  rnderhill  r.  Hernandez,  ItiS  U.  S.  1250- 

2.  .JiRisDicTioNAi.  Limitations  or  Defkcts. 

i<  li>43. 

A  sontoiice  of  coiideinnatioii  as  prize  does  not  establish  any  par- 
ticular fact  without  whicli  tlie  sentence  may  have  been  rightfully 
j)ron()inice(l. 

Malcy  V.  Shattuclv  il8(M>),  W  ('ranch.  4r)S. 
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'Where  a  policy  of  insurance  contained  a  warranty  that  the  vess<»l 
was  "American  projHTty/'  followe<l  by  the  words  "  pnwf  of  which 
to  Ite  required  in  the  United  States  only,"  it  was  held  that,  ahhough 
a  fori'i^i  sentence*  of  prizc»  ^»nerally  was  concrhisive,  it  was  not  so  in 
this  (!ase,  and  that,  in  an  action  upon  the  policy,  evidence  was  proi>erly 
admitted  to  show,  in  op|)osition  to  a  foreign  sentence  of  condemnation 
f«>r  bn»ach  of  l)l<K*ka<le,  tliat  the  vessel  was  not  gtiilty  of  that  offense. 

Mnrylniul  Ina  Co.  r.  \V(kk1h  (1810),  (5  Crniich.  29. 

A  vessel  and  cargo  having  been  captured  and  libele<l  as  enemy 
projjerty,  no  claim  was  put  in  for  the  vessel,  and  she  was  condemned ; 
but  a  claim  was  made  for  the  cargo.  The  vessel  and  the  cargo  be- 
longe<l  to  different  [)ers(ms,  l)ut  it  was  contended  by  the  captor  that 
the  con<lemnation  of  the  vessel  conclusivelv  established  her  enemv 
character,  so  that  the  goods  must  be  treated  as  having  been  imported 
in  a  hostile  bottom.  Held,  that  the  owners  of  the  cargo  were  not  pre- 
cIiKle<i  from  showing  the  true  character  of  the  vessel,  so  far  as  this 
rircumstanct»  could  affect  their  <*laini. 

Tlie  Mnry  (1815).  9  Cnimli.  V2n. 

Whoever  sets  up  a  title  un<ler  a  condemnation  is  t)ound  to  show  that 
the  court  had  jurisdiction  of  the  cause,  ami  that  the  sentence  has  U'en 
rif^htly  prcmounced  upon  the  application  of  parties  competent  to  ask 
it.  For  this  purpose  it  is  necessary  to  show  who  are  the  captors,  and 
how  the  court  has  ac<]uire<l  authority  to  decide  the  cause. 

In  the  ordinary  castas  no  difficulty  arisc»s  on  this  subject,  for  the 
courts  of  the  captors  have  general  juris<liction  of  prize,  an<l  their 
adjudication  is  conclusive  ujwn  the  proprietary  interest.  But  where 
the  capture  is  made  by  captors  acting  under  the  commission  of  a  for- 
eign country,  such  capture  givt^  them  a  right  which  no  other  nati<m, 
neutral  to  them,  has  authority  to  impugn,  unh>ss  for  the  pur|)ose 
of  vindicating  its  own  violated  neutrality.  The  c^ourts  of  another 
nation,  whether  an  ally  or  a  co-U^lligerent  only,  can  acfpiire  no  gen- 
eral right  to  entertain  cognizanc<»  of  (he  cause*,  miless  l)v  the  <'onsent 
or  up<m  the  voluntary  submission  of  the  captors. 

r-a  Nereydn.  8  Wheat.  108, 

A  final  decree  of  acquittal  and  restitution  to  the  only  claimant  in 
a  prize  court  determines  nothing  as  to  the  title  in  the  projx'rty,  save 
whether  it  is  prize  or  not. 

Cushiog  r.  I^lrd.  107  V.  S.  t)9. 

Proceedings  in  the  vice-admiralty  court  at  San  Domingo  are  nulli- 
ties, for  the  rea.son  that  the  (M)urt  is  not  legally  cxmstituterl. 

lice,  At  Gen.,  1798,  5  Op.  ((89.  App. 
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Quanv,  Whether  the  French  prize  court  established  at  San  Domingo 
in  1700  was  a  court  of  competent  jurisdiction  under  the  law  of 
nations,  the  evidence  not  satisfactorily  showing  that  France  had  then 
taken  possession  of  San  Domingo  under  the  treaty  of  cession  with 
Spain. 

Duncanson  r.  MfLiire  (1804).  Supreme  Court  of  Pennsylvnnla.  4  Dallas, 
308. 

3.  Inconclusivkness  as  to  International  Kights. 

§1244. 

"  The  legality  of  a  capture  is  open  for  question  and  examination, 
till  a  comjxjtent  jurisdiction  has  decided  the  question,  and  a  decree 
passes  for  condemnation  as  prize ;  .  .  .  and  if  the  decree  be  erro- 
neous or  iniquitous,  the  party  injured  must  apply  for  redress  to  that 
nation,  whose  courts  have  committed  the  error  or  iniquity." 

Case  of  The  Resolution,  Federal  Court  of  Appeals,  1781,  2  Dallas  1,  5. 

In  the  opinion  of  Judge  John  Davis  on  French  spoliations,  May 
17, 1886,  is  the  following : 

"  The  defendants  say,  further,  the  condemnation  can  not  be  illegal 
because  made  by  a  prize  court  having  jurisdiction,  and  the  decisions 
of  such  courts  are  final  and  binding.  This  proposition  is  of  course 
admitted  so  fur  as  the  res  is  concerned ;  the  decision  of  the  court,  as 
to  that,  is  undoubtedly  final,  and  vests  good  title  in  the  purchaser  at 
the  sale;  not  so  as  to  the  diplomatic  claim,  for  that  claim  has  its  very 
foundation  in  the  judicial  decision,  and  its  validity  depends  upon  the 
justice  of  the  court's  proceedings  and  conclusion.  It  is  an  elementary 
doctrine  of  diplomacy  that  the  citizen  must  exhaust  his  remeily  in 
the  local  courts  before  he  can  fall  back  upon  his  Government  for  dip- 
lomatic re(h*ess;  he  must  then  present  such  a  case  as  will  authorize 
that  (lovernment  to  urge  that  there  ht(s  been  a  failure  of  justice.  The 
diplomatic  chiim,  therefore,  is  based  not  more  upon  the  original 
wrong  upon  which  the  court  decided  than  upon  the  action  and  conclu- 
sion of  the  court  itself,  and,  dij)lomatically  speaking,  there  is  no  claim 
until  the  courts  have  decided.     That  decision,  then,  is  not  onlv  not 

«r 

final,  hut  on  the  contrarv  is  the  beginning,  the  very  corner-stone, 
of  the  international  controversy.  This  leads  us  naturally  to  another 
point  made  by  the  defense  in  that  the  claimant  did  not  *  exhaust  his 
remedy/  hecaus(»  he  did  not  ])rosecute  an  appeal.  We  of  course  admit 
that  usually  there  is  no  foundation  for  diplomatic  action  until  a  oaf* 
cognizable  by  the  local  courts  is  prosecuted  to  that  of  last  re«>rt; 
but  this  doctrine  involves  the  admission  that  there  are  courts  freely 
open  to  the  claiuiant,  and  that  he  is  unhampered  in  the  protection  of 
his  rights  therein,  including  his  right  of  appeal.     It  is  within  the 
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ktiowledgi^  of  every  casual  reader  of  the  history  of  the  time  that  no 
Mich  coiulitioii  of  affairs  in  fact  then  existed. 

**The  very  vahiable  rei)ort.  of  Mr.  Broadhead  shows  (pp.  fi  and  7) 
that  prior  to  March  27,  18(X),  there  was  pi'actically  no  appeal  in 
thesi»  (*ases  e.vcept  to  the  department  of  the  Ijoire-Inferieure;  in 
the  then  existing  state  of  bad  feelin^j:  and  m<Klitied  hostilities,  and 
under  the  surrounding  circumstances,  this  was  to  the  captains  of 
the  seized  vessels,  in  most  if  not  in  all  castas,  a  physical  impossi- 
bility. Xor  prior  to  the  agret»ment  of  18()0  was  there  any  prac- 
tical reascm  for  appealing  to  a  court  when  the  result,  as  our  seamen 
lielievwl,  whether  rightly  or  not,  but  still  honestly,  was  a  fore- 
gone conclusion,  and  w^hile  negotiaticms  were  progressing  for  a  settle- 
ment;  nor  is  there  anything  in  tht»st»  negotiations  showing  that  a 
technical  exhaustion  of  legal  remedy  would  Ih»  nKpiire<l.  We  are  of 
<»pinion  that  the  claimant  was  not,  im<ler  these*  purely  exceptional  cir- 
cunistanc-es,  oblige<l  to  prosecute  his  cas<»  through  the  highest  court, 
even  if  he  could  have  done  so,  which  we  doubt." 

(;my.  Adnir..  r.  I'nitwl  8tnt«M.  21  Ct.  CI.  .MO,  Mr2. 

Condemnation  of  prize  courts  are  final  in  actions  l>etween  individ- 
uals, and  as  to  vessels  (N)ndemne<L  giving  purchasers  a  go<Hl  title,  but 
do  not  bind  foreign  naticms,  nor  bind  claims  valid  by  international 
law. 

C'UMhinK  r.  Cnltwi  Static.  21>  Ct.  CI.  1. 

"The  merchant  vesstds  of  a  naticm  at  p«»ace  with  another  can  only, 
if  captured  <m  the  high  sc»as,  Ih»  justly  adjudge<l  to  Ih»  prize  by  that 
other  when  such  vessels  shall  have  violated  either  the  law  of  nati(ms 
or  Home  existing  treaty.  When  either  of  these*  causc»s  can  Iw  with 
truth  allege<l,  the  adjudication  is  not  nunplaiiunl  of.  It  is  only  in 
ca.ses  where  no  law,  whether  established  bv  the  (*ommon  <'ons<»nt  of  the 
civilized  world  or  by  particular  compact  lM»tw<H»n  the  two  (iovern- 
ments,  has  Iteen  infracte<l — no  rule  whi«'h  governs  the  condu<*t  of 
lielligerent  and  neutral  |M>wers  towards  racli  otli«»r  has  Uvn  broken 
by  the  vessel  condenme<l  —that  the  I'liited  States  romplain  of,  and 
expect  conipt»nsation  for  the  injury. 

"It  is  perfectly  undeivtcNNl  that  many  of  thex'  de<'isi()ns,  alike 
anjust  and  injurious,  have  U'en  made  by  the  Kren(*h  eonsular  tribu- 
nalft  establishe<I  in  Spain.  This  linnmstaiict*  in  no  degnM'  weakens 
the  claim  of  the  Unitinl  States  nu  thi»  Spanish  (f<»vernment.  That 
complete  and  exclusive  jurisdiction  within  its  own  territory  is  of  the 
rery  essence  of  sovereignty  i«^  a  priiiciph*  whic'h  all  naticms  ass4»rt. 
Courts,  therefore,  of  whatever  clescription.  ran  only  Ih»  establisheil  in 
any  nation  by  the  consent  of  the  sovereign  iN>wer  of  that  nation.     All 
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the  powers  they  possess  must  be  granted  by,  proceed  from,  and  be  a 
portion  of,  the  supreme  authority  of  that  country  in  which  such  pow- 
ers are  exercised.  Of  consequence,  foreign  nations  consider  the 
decisions  of  such  tribunals  in  like  manner  as  if  made  by  the  ordinary 
tribunals  of  the  country.  A  Government  may  certainly,  at  its  discre- 
tion, permit  any  portion  of  its  sovereignty  to  be  exercised  by  foreign- 
ers within  its  territory;  but  for  the  acts  of  those  to  whom  suA 
portions  of  sovereignty  may  be  delegated,  the  Government  remains, 
to  those  with  whom  it  has  relations,  as  completely  responsible  as  if 
such  powers  had  been  exercised  by  its  own  subjects  named  by  itself. 
The  interior  arrangements  which  a  Government  makes  according  to 
its  will  can  not  be  noticed  by  foreign  nations  or  affect  its  obligations 
to  them.  Of  consequence  the  United  States  can  consider  the  con- 
demnation of  their  vessels  by  the  French  tribunals  in  Spain  no  other- 
wise than  if  such  condemnations  had  been  made  in  the  ordinary 
tribunals  of  the  nation. 

"Where  vessels  so  condemned  have  been  captured  by  privateers 
equipped  in  the  ports  of  His  Catholic  TVIajesty,  or  manned  in  whole  or 
in  part  by  his  subjects,  the  hostility  of  the  act  is  rendered  still  more 
complete. 

"  In  the  one  case  or  in  the  other,  the  aggressions  complained  of  are 
totally  incompatible  with  those  rules  which  the  law  of  nations  (Vat, 
b.  8,  s.  15,  5,  17,  102, 104)  prescribes  for  a  conduct  of  a  neutral  power. 
They  are  also  considered  as  violating  the  6th  article  of  our  treaty 
with  Spain.  By  that  article  each  nation  binds  itself  to  protect  by  all 
moans  in  their  power,  the  vessels  and  other  effects  lx»longing  to  the 
citizens  or  subjects  of  the  other  which  shall  l>e  within  the  extent  of 
their  jurisdiction  by  sea  or  land,  and  to  use  all  their  efforts  to  recover 
and  cause  to  be  restored  to  the  right  owners  their  vessels  and  effects 
which  may  have  been  taken  from  them  within  the  extent  of  their  said 
jurisdiction.'' 

Mr.  Marsliall.  Soc.  of  State,  to  Mr.  Iluinpliroys,  niln.  to  Spain,  Sept.  8, 
18(K),  MS.  Iiist.  T'.  States  Ministers,  V.  .3.58. 

''  Tn  a  dissenting  opinion  by  Judge  Thomas  Cooper,  in  Dempsie, 
assi«rnee  of  Hrown  r.  Insurance  Company,  in  the  Pennsylvania  court 
of  errors  and  appeals,  1808,  the  following  reasons  are  given  for  de- 
clining to  assign  international  conclusive  authority  to  the  dtM^isions 
of  foreign  prize  courts: 

*' '  They  are  emanations  of  the  executive  authority,  the  judg«> 
sitting,  not  during  good  behavior,  but  during  pleasure. 

'* '  Tliev   are   hound   bv  executive   instructions   which   are  always 

•  •  • 

dictated  by  the  interest  of  the  belligerent.  (To  this  a  note  is  ap- 
l^ended  calling  attention  to  the  fact  that  Napoleon's  Milan  decrees 
were  directed  to  the  Tribunal  des  Prizes;  and  that  the  British  orders 
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ot  council  of  1807  were  directed  inter  alion  to  the  British  courts  of 
Admiralty  and  vice-admiralty.) 

**  *  They  are  the  courts  of  the  belligerent ;  the  plaintiffs,  libelants, 
are  the  subjects  of  the  belligerent,  cruising  under  the  authority  and 
protection  of  the  belligerent. 

** '  The  property,  if  condemned,  enriches  the  belligerent  na- 
tion.   .    .    . 

**  *  The  proceedings  are  written,  by  interrogatories  and  answers;  by 
the  cinl  law,  and  not  by  the  common  law  of  our  own  country  or  of 
England. 

***  There  is  no  intervention  of  a  jury  trial,  nor  any  vira  voce  ex- 
imination  of  testimony. 

*•  *  The  salary  of  a  British  judge  depends  on  a  great  degi'ee  upon 
the  number  of  condemnations.  I  Wieve  it  is  £15  sterling  a  vessel.' 
On  the  last  {)oint  it  may  l>e  mentioned  that  the  practice  which  exists 
in  some  countries  of  vt»sting  in  the  judge  the  ap{K)intment  of  clerks 
ind  other  officials  who  nH;eive  large  emoluments  from  condenmations, 
-viupled  with  the  fact  that  the  officres  in  question  an^  often  (K*cupiiMl 
>y  members  of  the  judge's  family,  or  by  p(»rsonal  frien<Is  wliosi*  in- 
:erests  he  has  at  heart,  nmst,  from  the  nature  of  things,  influence  the 
judge  in  the  shape  which  he  gives  the  case,  unconscious  as  he  nuiy  Iw 
>f  such  influence.  'A  power  over  a  man*s  sustenanct»,'  so  sulistantially 
<aid  Chief  Justice  (Til>son,  of  Pennsylvania,  in  de<'laring  un<*onstitu- 
:i(mal  an  act  of  the  legislature  of  that  State  nnlucing  the  salaries  of 
:he  jtnlges,  '  is  a  power  over  hims(»lf,'  and  a  jK)wer  of  this  kind  over 
Jie  judiciary,  it  was  held,  it  was  not  nHistitutional  for  the  legislatun» 
;o  assume.  Yet  what  |K)wer  of  this  characier  could  Ik»  nion»  sul)tle 
ban  that  exemseil  over  an  admiralty  judge  bv  a  priz4»  cast*  coining 
jefore  him  with  an  offer  of  large  emoluments  to  himself,  or  to  some 
Hie  of  his  family  or  frieiuls,  if  a  c<mdemnation  Ik»  (Iim'hhmI  ?  That 
;uch  a  temptation  would  not  1h»  consciously  yielded  to  by  British  or 
\merican  judges  may  l)i>  unhesitatingly  affirmed.  But  the  atmos- 
:>hen»  of  influence  which  such  a  condition  of  things  generates  is  no 
ess  pervasive  and  {)Owerfid  than  would  Ih>  that  of  temptations  di- 
vctly  and  avoweilly  applied:  ami  it  is  iuipossihh*  not  to  admit  that 
n  this  atmosphere  ju<lgi»s  of  prize  courts  have  Ihm'u  from  time  to 
inio  immersiHl,  and  that  it  is  from  some,  at  least,  of  these*  judgi*s  that 
be  prece<lents  which  make  up  onr  prize  law  have  Ikhmi  in  part  drawn. 
Fudge  Cooper's  opinion,  from  whicli  the  alH)ve  iM)ints  an»  taken,  was 
>ubli.sbeil  in  Philadelphia,  in  IMO,  with  i  pn»faiv  by  Mr.  A.  J. 
[>allas.  United  States  district  att<»rney  in  Philadelphia,  and  after- 
rmrds  Secretarj'  of  the  Treasury.  In  this  pn»fact\  which  adopts 
tnd  defends  the  views  of  Judge  C'<M>jM»r,  is  rited  I»nl  Kllenlnirougirs 
!ontenipluous  censure  (in  Fisher  /♦.  Ogle.  1  Camp.  41S,  and  Don- 
ildsoQ  r.  Thompson,  id.  429)  of  fon^ign  courts  of  admiralty,  and  Mr. 

H.  Doc.  651— vol  7 \1 
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Dallas  proceeds  to  declare  that '  whatever  the  animosity  of  the  bellig- 
erents can  generate  against  each  other,  whatever  their  power  can 
impose  on  the  rest  of  the  world,  is  now  the  law  of  war,  the  only  meas- 
ure of  justice,  while  the  neutral  flag,  instead  of  producing  respect  and 
safety,  is  the  certain  signal  for  insult  and  agression.' " 

Note  of  Dr.  Wharton,  Wharton's  Int.  Law  Dig.  III.  11)7,  $  329a. 

"  The  instant  that  a  court  sitting  to  administer  international  law 
recognizes  either  governmental  orders  or  proclamations  setting  forth 
governmental  policy  as  constituting  rules  of  that  code,  at  once  that 
court  ceases  in  fact  to  administer  in  its  purity  that  law  which  it 
pretends  to  administer.  .  .  .  The  function  of  the  tribunal  has 
undergone  a  change  which  is  justly  and  inevitably  fatal  to  its  weight 
and  influence  with  foreign  powers.  It  is  not  only  a  deigradation  of 
the  court  itself,  but  it  is  a  mischievous  injury  to  the  government 
which  has  destroyed  the  efficiency  of  an  able  ally." 

5  Am.  Law  Rev.  2.55. 

In  an  article  hi  the  Edinburgh  Review  for  February,  1812,  under  the  title 
of  "Disputes  with  America"  (vol.  10,  p.  290).  the  contrast  betweeo 
Sir  William  Scott's  opinions  in  1708  and  1799  and  those  made  by 
him  in  1811,  Is  thus  stated.     In  The  Maria,   (1  Rob.  350,  June  11. 
1799)s  he  spoke  as  follows:  "In  my  opinion,  if  it  could  be  shown 
that,  regarding  mere  speculative  general  principles,  such  a  cxindem- 
nation  ought  to  be  deemed  sufficient,  that  would  not  be  enough ;  morp 
must  be  proved  :  It  must  he  shown  that  it  is  conformable  to  the  u'^ngr 
and  practice  of  nations.*'     "  A  great  part,"  ho  (xnitinues,  "  of  the  Inw 
of  nations,"  stands  on  no  other  foundation.     It  is  introduced.  indt»e<L 
by  general   principles,   but   it   travels   with  those  general   principles 
only  to  a  certain  extent;  and  if  it  stops  there,  you  are  not  at  lil^erty 
to  go  further,  and  to  say  that  mere  general  speculation  would  l»ear 
you  out  in  a  furtlier  i)r()gress."     "  It  is  my  duty  not  to  admit  tb;U 
because  one  nation  has  thought  proi)er  to  depart  from  the  (\)mnKm 
usage  of  tile  world,  and  to  meet  the  notice  of  mankind  in  a  new  and 
uni)recedente(l  manner,  that  I  am  on  that  account  under  the  necessity 
of  acknowledging  the  eflicacy   of  such  a   novel    institution,   merely 
l>ecause  general  tluH)ry  might  give  it  a  degree  of  countenance,  inde- 
pendent of  all  practice,  from  the  earliest  history  of  mankind.    The 
institution  must  conf(rrni   to  the  tcj't  law,  and  liketrisc  to  the  con- 
stant   usaijc    upon    the    matter.''     (1    Rob.    130.)      "Such,"    says  th»» 
Edinburgh    Review,    "  were    the   sound,    enlightencil,    and    consistent 
doctrines  promulgated  by  the  learned  judge,  in  the  years  17i)S  and 
1700 — doctrines   wholly    uiiconnecttnl   with   any    *  prencnt   purfMisc  of 
particular    national    interest:'    unintiuenced    by    any    jireference  or 
Ulistinetion  to  independent  states;'  delivered  from  a  scat  "of  judiei^l 
authority  locally  here'  indeed,  but  according  to  a  law  which  *  *<i*  »'» 
locality.'   and   by  one  whose  *  duty   it   is   to   determine   the  qMCStion 
cractly  as  he  would  determine  the  same  question,  if  tfitting  at  Stock- 
holm,'— *  assertiny  no  pretentions,  on  the  part  of  Great  Rritaifi,  whick 
he  would  not  allow  to  Sncden.'"     .     .     .     "Twelve  years,"  so  ixm- 
tiuues  the  Review,   "  have  passed  away  since  the  period  of  thtf* 
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beautiful  (l(M*triii(>H--aii  interval  not  ninke<l  by  any  K^nernl  obanfire  of 
ebaracter  anions  neutrals,  or  any  new  atr(N*itieH  on  tbe  part  of  tbe 
bclliKereutH — (listin^uislHHl  by  no  pretentions  wbicb  bad  not  fre- 
quently l>efore  Ihhmi  wt  up  by  tlie  different  parties  in  tbe  war,  except 
tbat  on  botli  Kid(^  tbe  ri^bt  of  unlimited  blockade  bad  l)een  aHserted. 
France,  complaining  tbat  England,  in  18(M>,  and  prevIouKly,  exerclMed 
tbiii  |N»wer.  bad  dcH'larcMl  England  and  ber  colonies  in  a  state  of 
bUN'kade,  and  England,  in  ber  turn,  pniclaimetl  all  France,  and  lier 
allies.  bl<K*kadcHl.  Tlien*  were  orders  and  decrees  on  botb  sides;  and 
botb  jMirties  acte<l  u|)on  tbem.  Tbe  neutrals  proteste<l;  and«  rtHX)l- 
lecting  tbe  sound  and  impartial  principle's  of  our  prize  courts  in  1708 
and  17S)0,  tbey  ai)|)eale<l  to  tbat  *Judi<*ial  autbority  wbicb  bas  its 
0eat  l(M*ally  bere,*  lait  is  lK)und  to  enforce  '  a  law  tbat  bas  no  locality,* 
and  *  to  detennine  in  I>ondon  exactly  as  it  would  in  StcN'kbolm.'  Tbe 
question  aros(\  w bet  ber  tbos4*  orders  and  diMTees  of  one  lielligerent 
justifie<l  tbe  capture  of  a  neutral  trader;  and  on  tbis  i>oint  we  find 
Sir  \V.  Si-ott  delivering  bimm*lf  witb  bis  accustomed  elocjuence — wltb 
a  iM>wer  of  language.  indcKNl,  wbicb  never  forsakes  bim — and  wbicb 
mlgbt  bave  convinciMl  any  [M^rson,  except  tbe  suffering  imrtles  to 
wboni  it  was  addr(*sse<l.     (Case  of  tbe  F<»x,  'Mfth  May,  1811.) 

••'It  Is  strictly  true,  tbat  by  tbe  constitution  of  tbis  country,  tbe  King  In 
<f»uncil  iM>ssess<*s  legislative  rlgbts  over  tbis  court,  and  bas  iN»wer 
to  issue  <»rders  and  instructions  wbicb  it  is  bound  to  oliey  and  en- 
forci*;  and  tb«»s<»  ctmstitute  tbe  written  law  of  tbis  court.  Tbest» 
two  proiM»sitions,  tbat  tbe  <'onrt  is  Numd  to  administer  tbe  law  of 
nations,  and  tbat  it  is  Nnnid  to  enforce  tbe  King's  orders  in  council, 
are  not  at  all  inctmslsent  witb  eacb  otber;  lMH*ause  tbese  orders 
and  instructions  are  presunuHl  to  conform  tliemselves,  under  tbe 
given  circuinstan<*«»s,  to  tlie  prinrlpb»s  of  its  unwritten  law.  Tbey 
are  eitber  dire<'tor>*  applications  of  Xhom*  principle's  to  tbe  (*ases 
indicateel  in  tbem — <*as«>s  wliicb.  witb  all  tbe  facts  and  cln'umstances 
lielonging  to  tbem.  and  wbi<*b  c<tnstitute  tlieir  legal  cbaracter,  could 
l>e  but  im|K»rfe<-tly  known  to  tbe  nmrt  itsi'lf:  or  tbey  are  jiositive 
regulations.  <xinsistcnt  witb  tbns<>  prinripb^,  applying  to  matters 
wbicb  re«iuire  nxirc  exact  and  definite  rules  tban  tbose  general  prin- 
ciples are  capable  of  furiiisbing. 

•••Tbe  constitutitm  of  tbis  <x)nrt,  relatively  to  tbe  legislative  jiower  of 
tbe  King  In  <*ouncil.  is  analogous  to  tbat  of  tbe  courts  of  common 
law  relatively  to  tbat  of  tbe  Parliament  of  tbis  KIngilom.  Tliose 
courts  bave  tbeir  unwrlttiMi  law.  tbe  appnivtMl  prinelples  of  natural 
reason  and  Just i(V- -tbey  bave  likewise'  tbe  written  or  statute  law 
in  acts  of  rariianient.  wbicb  are  din^'tory  appllcatitms  of  tbe  same 
principles  to  imrticular  snbj^'^'ts.  «»r  |M»sltlve  n^gulations  (tuisistent 
wltb  tliem.  uism  matters  wliich  would  n>inain  t(si  mucb  at  large,  if 
they  wert»  left  to  tbe  IniinTf^M't  information  wbicb  tbe  jnmrts  <x»nld 
extract  fnmi  m<*n'  general  s|Mi'uiations.  Wbat  would  l»e  tbe  duty 
of  tlM»  Individuals  wbo  presliie  in  tbose  c<»urts,  if  nipiinMl  to  enfonv 
an  act  of  Parliament  wliich  contradicteil  tbos«»  print*ipb's.  is  a  qm's- 
tlon  wbicb  I  pn-sunic  tbey  wimiM  not  «>ntertain  a  priori:  b<M*ause  tbey 
will  mit  entertain  a  priori  tli«>  snp|M)siti(»n  tbat  any  su<'b  will  arise*. 
In  like  mainie*r.  tbis  court  will  not  let  its4'lf  l<M>se*  into  s|N>i'uiatlons  as 
to  wbat  woulel  In*  its  iluty  under  sn«'b  an  e>mergeney  :  lNN*aus4>  it  can 
not.  without  extreme  in«l«»<-«Micy.  pre'sume  tbat  any  sm-b  emergiMicy 
will  ha|i|)eu;  and  it  is  tbe  le:is  disiHisiHl  t4»  entti^rtaln  tbe*m.  becaum* 
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its  own  observation  nnd  experience  attest  the  greneral  conformity  of 
such  orders  and  instructions  to  its  principles  of  unwritten  law.* 
(Pp.  2,  3.) 

"  Here  there  are  two  proiwsitions  mentioned,  asserting  two  several  duties 
which  tlie  court  has  to  perform.    One  of  these  is  very  clearly  de- 
scril)ed — tlie  duty  of  listening  to  orders  in  council,  and  proclamations 
issued  by  one  of  the  parties  before  the  court — the  other,  the  duty  of 
administering  the  law  of  nations,  seems  so  little  consistent  with  ttie 
former,  tliat  we  naturally  go  back  to  the  preceding  passage  of  tlw 
judgment  where  a  more  particular  mention  Is  made  of  it    *Tbi8 
court,'  says  the  learned  judge,  *  is  bound  to  administer  tlie  law  of  na- 
tions to  the  subjects  of  other  countries,  in  the  different  relations  in 
which  they  may  be  placed  towards  this  country  and  Its  Government 
This  is  what  other  countries  have  a  right  to  demand  for  their  sub- 
jects, and  to  complain  if  they  receive  it  not    This  is  its  unwritten 
law  evidenced  in  the  course  of  its  decisions,  and  collected  from  tbe 
common  usage  of  civilized  states.' 
**The  faultless  language  of  this  statement  all  will  readily  confess  and 
admire.    The  more  judicial  virtues  of  clearness  and  consistency  may 
be  more  doubtful  in  the  eyes  of  those  who  have  been  studying  the 
law  of  nations  under  the  same  judge,  when  ruling  the  cases  of  tbe 
Flad  Oycn  and  Swedish  Convoy,    It  Is  with  great  reluctance  that  we 
enter  upon  any  observations  which  may  appear  to  question  anything 
stated  by  such  accurate  reporters  as  Dr.  Edwards  and  Sir  C  Rob- 
inson, to  have  l)een  delivered  in  the  high  court  of  admiralty.    But  we 
have  no  choice — we  must  l>e  content  to  make  our  election  between 
the  doctrines  of  171)0  and  1811,  and  to  abandon  one  or  tbe  other. 
The  reluctance  which  we  feel  is  therefore  materially  diminished: 
for.   if  we  vcMituro  to  dispute  the  law  recently   laid  down  by  tbe 
learned  judge,   it  is  uik)u  his  own  authority   in  times  but  a  littlf 
removed  from  the  present  in  point  of  date,  and  nowist*  differing  from 
thorn  in  any  other  respect. 

"  IIow  tlien  can  the  court  be  said  to  administer  the  unwritten  law  of 
nations  lK*tweon  contending  states,  if  it  allows  that  one  government 
witliin  wliose  territories  it  *  locally  lias  its  seat,'  to  make  alteratioos 
on  tlint  law  at  any  moment  of  time?  And  by  what  stretch  of  inge- 
nuity can  we  reconcile  the  position,  that  the  court  treats  the  English 
(iovernnient  and  foreign  claimants  alike,  determining  the  cause 
exactly  as  it  would  if  sitting  in  the  claimant's  country,  with  tbe  new 
lM)sition,  that  tlie  English  Government  possesses  legislative  powers 
over  tlie  court,  and  that  its  orders  are  in  the  law  of  nations  wbii 
statut(»s  are  in  tlie  l)ody  of  municipal  law?  These  are  question* 
whidi,  we  believe,  the  combined  skill  and  address  of  the  whole 
doctors  of  either  law  may  safely  be  defied  to  answer. 

"Again  : — Wliat  analogy  is  there  between  the  proclamations  of  one  bellig- 
erent, as  relating  to  iH)ints  in  tlie  law  of  nations,  and  tbe  enact- 
ments of  statute,  as  regarding  the  common  law  of  the  land?  Wew 
tliere  indeed  any  general  council  of  civilized  states — any  congress 
such  as  that  fancied  in  Henry  IV.'s  famous  project  for  a  perpetual 
peac(? — any  aniphyctyonic  council  for  modern  Europe;  Its  decision* 
and  edicts  nilglit  bear  to  the  established  public  law  the  same  relation 
that  statutes  liave  to  tlie  municipal  code;  beciiuse  they  would  be  tbe 
enactments  of  a  common  head,  binding  on  and  acknowledged  \xs  ^ 
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whole  body.  But  the  edicts  of  one  Rtate,  in  queBtions  between  that 
Mtate  and  foreign  |N)werH — or  lietwecn  that  Htntc  mid  the  nubjecta  of 
foreign  powers — or  l)etween  those  who  stand  in  the  place  of  that 
state  and  foreign  governments  or  individuals,  much  more  nearly 
resemble  the  acts  of  a  party  to  the  cause,  than  the  enactments  of 
the  law  by  which  lM>th  parties  are  bound  to  abide.** 
In  115  Kdinburgh  Review,  (January',  1^T2,)  201,  we  have  the  following: 
••  liord  Stowell  conceivotl  this  txmntry  to  lie  engaged  in  a  revolution- 
ary ("ontest,  be<*ause  we  had  the  misfortune  to  be  at  war  with  a 
revolutionar>'  government.  The  landmarlcs  of  former  times  and  the 
stipulations  of  more  r<H*ent  treatit»s  were  swept  away  l»y  tlie  torrent; 
but  we  are  lM)ld  enough  to  assert  that  it  is  not  for  the  interest  or  tlie 
iHMiour  of  this  country  to  attempt  at  tliis  day  to  apply  the  extreme, 
and  often  unjustifiable  rules,  which  may  boast  Lord  StowelPs  au- 
thority." 

**  His  Majesty's  Government  ilt»sire  to  point  out  that  the  decision  of 
the  prize  court  of  the  captor  in  such  matters,  in  order  to  l>e  binding  on 
neutral  states,  must  Ix^  in  accordance  with  recogiiize<l  rules  and  prin- 
ciples of  international  law. 

*'  His  MajestyV  Government  feel  themselves  lK)un<l  to  reserve  their 
rights  by  pn>testiiig  agsiinst  the  d(K*trine  that  it  is  for  the  lN'lligi>n>nt 
to  decide  that  certain  articles,  or  class<»s  of  artich^s,  atv.  as  a  nuitter  of 
c-otirse,  and  without  refen»nii»  to  the  considenitions  referrtMl  to  in 
the  earlier  portion  of  this  despatch,  to  Ik>  dealt  with  as  contniband  of 
war  regardless  of  the  well-established  rights  of  neutrals;  and  His 
Majesty's  Government  could  not  consider  themst»lves  lM)und  to  re<H)g- 
nize  as  valid  the  decisicm  of  any  prize  court  which  vioIate<l  thost^ 
rights,  or  was  otherwise^  not  in  conformity  with  the  recognized  prin- 
ciples of  international  law.'' 

IiC»rd  I^usdowne,  S4h\  for  For.  AfT..  to  Sir  i\  Iianling<\  Brit,  ambass.  at 
8t.  Petersburg.  June  1.  Iti^^.  Pari.  PaiH^rs.  Uusshi.  No.  1  (11105).  (>-10. 

The  principle  that  the  de<»isions  of  prize  courts  are  not  inter- 
nationally i*onclusive  as  to  the  d(M'trin(n^  applietl,  and  that  a  claimant 
injunnl  by  a  wnwigful  <le<'ision  may  scH»k  indemnity  thnuigh  the 
action  of  his  government,  is  no  long<*r  o\Hm  to  question.  The  right 
to  indeninitv  in  such  cases  was  demonstrated  in  the  n*nuirkable 
opinion  delivere^l  by  William  Pinkiiev,  as  one  of  the  n>mmis>icmei*s 
under  Article  VII.  of  the  Jay  tivaty,  uiuler  which  largi*  amounts 
were  j>aid  by  the  British  (tovernmcnt  to  citizens  of  the  I'nited  States 
as  indemnity  for  c*apturc^  and  con<Iemmitions  under  orders  in  (*ouncil 
violative  of  the  riglits  of  neutral  trade.  Similar  indemnities  were 
obtained  fnmi  Francv  for  wr<»ngful  (*aptun*s  and  cmndemnations 
during  the  Napoh^oiiic  wai*s,  as  well  as  from  Spain,  Xapli»s,  and 
Ummark.  In  the  case*  of  iVnmark.  the  <|uestion  of  the  international 
finality  of  prize  senteiu*(^  gave  rise  to  a  long  discussion,  which  was 
oofidiicted  <»i  the  part  of  the  United  States  by  Henry  WlxeaAoiiv^  %& 
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minister  to  Denmark.  Indemnities  were  also  obtained  bv  British 
subjects  from  the  United  States  in  certain  prize  cases  under  Article 
XII.  of  the  treaty  of  Washington  of  May  8,  1871. 

Moore,  Int.  Arbitrations,  I.  336;    III.  :i209,  3210;    V.  4555. 
For  the  oi)inion  of  Mr.  Pinkney  in  the  case  of  the  Betsey,  see  Moore,  InL 
Arbitrations,  III.  3180. 

VIII.  PRIZE  MONEY  AND  BOUNTY. 

1.  Claimants  of  Prize  Money. 

§  1245. 

The  crew  of  a  privateer  may  proceed  by  libel  in  admiralty  for  their 
respective  portions  of  a  prize. 

Keano  i\   The   Brig   Gloucester.    Fetleral   Court  of   Appeals    (1782),  2 
Da  11.  36. 

Members  of  a  crew  of  a  privateer  wTongfully  dismissed  and  left  on 
shore,  after  the  beginning  of  the  voyage,  are  entitled  to  their  share  of 
the  prize  money  as  joint  tenants  of  the  right  to  capture  and  make 
prizes  conceded  by  the  privateer's  commission.  It  was  said  that  this 
right  attached  when  they  were  shipped  and  received  on  board  by  the 
captain  as  part  of  the  crew. 

Keano  r.  Gloucester,  Fodernl  Court  of  Appeals  (1782),  2  Dnll.  36. 

Ill  a  case  of  capture  from  an  euemy  by  a  j)rivateer,  persons  in  other 
privateers  acquire  no  riglit  merely  by  witnessing  the  making  of  the 
capture. 

Talbot  r.  The  Comnian(l(»i-s  and  Owners  of  Throe  Brips,   llijrh  Court  of 
Errors  and  Appeals  of  Pennsylvania,  1784,  1  Dall.  05. 

Whore  a  capture  lias  actually  taken  place  with  the  assent  of  the  com- 
nuindor  of  a  s(|iia(lroii,  express  or  implied,  the  question  of  liability 
assumes  a  different  aspect,  and  the  prize-nuister  may  l>e  con.sidered  as 
bailee  to  the  use  of  the  whole  squadron  who  are  to  share  in  the  prize 
money;  but  not  so  as  to  mere  trespasses  unattended  with  a  conversion 
to  the  use  of  the  squadron. 

The  Kleaiior,  2  Wheat.  'Uf). 

The  ])rofits  of  a  capture  nuulo  by  individuals  acting  without  a  com- 
mission inure  to  the  (lovornment,  but  it  has  not  l)een  the  practice  to 
exact  them.  On  the  contrary,  it  has  l)een  the  practice  to  recomi)ense 
gi'atuitous  enterpi-iso,  courage,  and  patriotism,  by  assigning  the  cap- 
tors a  part  and  sometimes  the  whole  j)rize. 

Wirt,  At.  (4en.  1821,  1  Op.  4i\:i 

This  related  to  the  case  of  the  Dos  Ilermancs,  2  Wheat.  77. 
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In  a  case  of  joint  captiin»  by  tlu*  Army  and  Na\^,  it  was  held  that 
the  i'apture  inured  exchisively  to  the  l)enefit  of  the  United  States, 
there  being  no  statutory  provision  in  such  a  case  as  to  prize  money. 

Tlie  Hiren,  13  Wall.  :)S9. 

**As  the  capture  was  made  by  the  Army,  or  by  the  Army  and 
Navy  o|)erating  Jogether,  it  inured  exchisively  to  the  l>enefit  of  the 
Unite<l  States.  There  is  no  distribution  of  prize  money  in  such  a 
casl^  Porter  /•.  Unitt^d  States,  iOi)  U.  S.  007;  The  Siren,  13  Wall. 
380.*' 

Tlie  NueHtra  Soili)ra  do  UeKhi  (1882).  108  V.  S.  92,  101. 

The  proceeds  of  the  sale  of  a  vessel  seized  as  a  prize,  deposited  by 
ft  marshal  in  a  national  bank  which  is  a  s|KHnal  or  designated 
de{K)sitarv  of  public  moneys,  do  not  constitute  public  moneys  of  the 
I7nited  States,  within  the  meaning  of  statutes  applicable  to  public 
money  and  authorizing  its  de|)osit  in  a  ])ul)lic  depositary;  and  such 
deposit  does  not,  therefore,  constitute  a  payment  of  such  moneys 
to  the  United  States,  which  will  make  the  (lovernment  liable  therefor 
in  case  of  the  failure  of  the  bank  |>ending  ap|K'al.  Judgment, 
United  States  v.  Coudert  (1890),  73  Fed.  Rep.  605,  ID  C.  C.  A.  543, 
ftffimied. 

Coudert  r.  United  Stiitw  (18!>10.  175  t'.  S.  178,  20  8.  Ct  CO. 

2.  l*K(>pt>KTioNH  Awarded. 

§  li>4r>. 

The  4th  section  of  the  act  of  3d  March,  1800,  adopts  the  ndes 
which  have  been  or  might  Im*  pn>vided  by  law  for  the  distribution  of 
prize  money.  Tht^se  rulis  were  taken  from  Ihe  5th  and  (Uh  s<»cti(ms 
of  the  act  of  the  23d  of  April,  18(K),  by  which  the  whole  of  the  prize 
is  gfiven  to  the  captors  when  the  vess(»l  (*aptured  is  of  (H]ual  or  superior 
force  to  the  vessel  making  the  captun*:  and  when  of  inferior  force, 
the  prize  is  directed  to  lx»  divi<led  ctjually  between  the  l.'nited  States 
And  tlie  captors. 

Wirt.  At.  Gen..  1H2:{,  1  Op.  r»m. 

An  armetl  torpedo  steam  launcli  without  l)Ook?  i?  a  *'  single  ship,'' 
within  the  meaning  of  the  term  in  United  States  prize  act  of  June 
SO.  1804,  which  gives  to  the  commander  of  a  single  ship  one-tenth  of 
the  prize  money  awarde<I  to  the  ship. 

United  States  r.  Steever.  lin  r.  S.  747. 

Under  the  prize  act  of  18G4  the  commander  of  a  single  ship  making 
m  capture  is  entitled  to  one-tenth  of  the  prize  money,  and  can  not  take, 
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like  the  other  officers,  in  proportion  to  his  rate  of  pay  in  the  service, 
even  though  his  tenth  be  less  than  the  shares  of  his  subordinate  offi- 
cers.    (Nott,  J.  dissenting.) 

Swan  V.  United  States,  19  Ct.  CI.  51. 

Under  said  act  the  terms  "vessel"  and  "ship"  are  syDonymous;  an 
armed  tori)edo  lamich  is  a  "ship"  and  her  commander  '^tbe  com- 
mander of  a  single  ship."  (Ibid.) 

Capture  of  enemy's  proi>erty  does  not  increase  naval  pay  proper, 
but  enlarges  the  right  to  compensation,  prize  money  being  given  as 
an  inducement  to  enter  the  service  and  perform  its  duties  with 
braverv  and  fidelitv. 

CJole  r.  United  States  (1899),  34  Ct.  CI.  44^. 

3.  Bounty. 

§  1247. 

Section  4025,  Revised  Statutes,  relating  to  prizes,  refers  only  to 
property  actually  captured,  and  not  to  property  which  has  been  de- 
stroyed w  ithout  ever  having  been  actually  seized  or  in  the  possession 
of  the  forces  of  the  United  States.  It  was  therefore  held  that  the 
officers  and  men  of  the  U.  S.  S.  Hawk  were  not  entitled  to  prize 
money  under  that  section  for  the  destruction  of  the  Spanish  steamer 
AlphonHo  XII,  But  it  was  suggested  that  if  the  steamer,  Avhich  was 
publicly  leportcd  to  have  been  "  in  use  as  an  auxiliary  vessel  of  the» 
Spanish  ntivy,"  was,  at  the  time  of  her  destruction,  ''  a  ship  or  vessel 
of  war  belongin«r  to  Spain,  or  in  her  service,'-  a  claim  for  l)ounty 
might,  perhaps,  be  made  under  section  4635,  Revised  Statutes. 

GripRH.  At.  Gen..  Aug.  2,  1808.  22  Op.  171. 

Questions  as  to  bounty  under  section  4635,  Revised  Statutes,  should 
be  submitted  to  a  judicial  tribuiuil,  and  the  Court  of  Claims  has 
authority  to  hear  and  determine  such  questions. 

Boyd,  Act.  At.  Gen.,  Sept.  2,  181)8,  22  Op.  205. 

In  determining  whether  the  Spanish  vessels  sunk  or  destroved  at 
Manila  were  of  inferior  or  superior  force  to  the  American  vessels^  en- 
gaged in  th(»  battle,  for  the  puri)ose  of  fixing  the  amount  of  Iwiinty 
to  l>e  awarded  under  Revised  Statutes,  section  4635,  the  land  bat- 
leries,  mines,  and  torpedoes  not  controlled  by  those  in  charge  of  the 
enemy's  vessels,  but  wliich  supported  those  vessels,  are  to  be  excluded 
altogether  from  consideration,  and  the  size  and  armaments  of  the 
vessels  sunk  or  destroyed,  together  with  the  number  of  men  upon 
them,  are  alone  to  be  regarded. 

Dewey  r.  United  States  (1900),  178  U.  S.  610,  20  S.  Ot  981. 
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4.  Aboution  of  I*sizc  Moivnr  and  Bountt. 

§  1248. 

^And  all  provisions  of  law  authorizing  the  distribution  among 
<  aptors  of  the  whole  or  any  portion  of  the  proceeds  of  vessels,  or  any 
property  hereafter  captured,  condemned  as  prize,  or  providing  for 
the  payment  of  bounty  for  the  sinking  or  destruction  of  vessels  of 
the  enemy  hereafter  occurring  in  time  of  war,  are  hereby  repealed.'' 

Act  of  March  3,  1800,  e.  413,  entitled  '*Aii  net  to  reorganize  and  increaMO 
tlM»  effleieney  of  the  iMTxonnel  of  tlie  Navy  and  Marine  Ck>rp0  of  the 
United  SUtea,'*  30  Stata.  1U04,  1007. 
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I.  n/'jsT/avT/(>\  ox  neutral  trade. 

^  1241). 

Sec  KIccn.  Do  la  Controbjindc  <le  Gnerre;  Msuiceaux,  I)e  la  (^ontrel»aiKle 
<lc  (iiicrrc. 

The  trade  of  neutrals  with  bolli^erents  in  articles  not  contraband  is 
absolutely  free,  unless  interrupted  by  blockade. 

Tlie  PotorliofT,  5  Wall.  2S. 

Contracts  for  the  transportation  of  contraband  articles  are  enfortv- 

able. 

Nortlieni   Tjic.   Uy.  Vo.   v.  Amorioan  Trading  Co.    (IIKM).   VX*  U.  S.  439. 
4c>r». 

The  (|uestion  of  contraband  "is  a  source  and  a  pretext  for  much 
vexation  to  the  coinnierce  of  neutrals,  whilst  it  is  of  little  real  impor- 
tance  to  the  belligerent  parties.     The   reason   is  obvious,     lu  the 
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proM'iit  state  of  the  aiis  tliroupfhout  Kiir<)|)o  ovorv  nation  possoss«»s, 
or  may  easily  |K)ssess,  witliin  its«'lf  the  fiuMilty  of  snpplyinir  s»ll  the 
onlinary  munitions  of  war.  Originally  the  east*  was  diffen'nt,  and 
for  that  n*as<m  only  it  would  s^hmu  that  the  artieles  in  <iuestion  [i.  e., 
the  list>  emhraeed  in  the  tivatu»s|  were  plaeed  on  the  c^ontrahand  list. 
The  artif*les  whi<'h  al(»ne  fall  within  the  original  i*eason  are  naval 
st«ire>:  and  if  these  are  expunged  from  the  list  of  eontralmnd,  it  is 
manifest  that  an  alM)lition  of  the  list  altogether  woidd  Im'  a  change  in 
the  law  of  nations  to  whieh  little  ohj(H:tion  ought  to  l>e  made.*' 

Mr.  MadiM>n.  Sch*.  of  State,  to  Mr.  ArumtroiiK.  iiiin.  to  Fraiu-e,   March 
14.  1SINJ,  MS.  IiiHt.  !'.  Station  MIniHtors.  VI.  .T-TZ 

Tlio  <lortrine  of  contraband  "  shouhl  Ik*  rigidly  confined  within  the 
narrowest  limits  compatible  with  an  honest  U'lligerent  |>olicy;  and 
in  the  opinion  of  this  (fovernment  those  limits  ought  to  l)e  made  to 
include  onlv  arms  and  munitions  of  war.  ...  It  f(»und  its  wav 
into  the  onle  of  nations,  when  the  means  of  supply  weiv  much  moiH) 
restricttnl  than  at  pivs^^nt,  and  In* fore  the  progn^s.^  of  impn>vement 
had  |>lace<l  it  in  the  |K>wer  of  almost  every  nation  to  provide  itscdf 
with  whatever  it  may  want  either  for  otTen^ive  or  defensive  o|)eni- 
tions.  .  .  .  The  dictum  u|>on  which  thi>  whole  dcN'trine  rests  is, 
that  a  neutral  nation  ought  not  to  supply  a  Udligi^rent  |Miwer  with 
article's  which  may  serve  him  in  the  dirtvt  pros4*cution  of  hostilities. 

.  .  The  diMMission  whi(*h  at  this  time  is  going  on  ivsiN*cting  the 
military  character  of  coal,  and  whether  it  is  now  excluded  from  gi*n- 
t-rul  commenv  as  contraband  of  war,  i>  a  >triking  illustration  (»f  the 
tendency  to  enlargi*  this  |N)Wer  of  prohibition  and  s4*izure,  and  of  the 
n«H.v>sity  of  watching  it.s  exerci.M*  with  unabated  vigilan<v.  ...  It 
miUl>  to  the  complications  arising  out  of  the  untvrtainty  in  which 
thi>  .Mibj(H*t  is  involved,  that  tluTc  i>  no  common  tribunal  enipowi*rtMl 
to  dei'ide  U'tween  the  indeiN*ndeiit  parties,  when  a  lN*lligi*i*<'nt  nation. 
iiiten*>t(Hl  in  the  mea.sun'.  un<lertake>  to  add  a  new  article  to  the 
catalogue  of  nintraband,  u|M»n  the  a^^umption  that  it  has  i*hangiMl 
Its  character  from  a  |)eaceable  to  a  warlik«*  one,  in  conM*(|uen(v  of  a 
rhangi*  in  the  objtrts  to  which  it  may  U*  appli«'d.  cither  by  a  revolu- 
tion in  the  nuMle  of  conducting  war.  or  l»y  improvement^  in  the 
implenuMits  umhI  in  it>  proHM-ution.  The  pretention  of  a  pii*rogiiti\e 
on  the  part  of  M)ven»ign>,  wh<*tlicr  in  |K*arc  or  war.  if  indeed  any  -ucli 
exi^t.  to  divide  tlie^e  <iue>tioii>.  exci'pt  m)  far  a^-  ii*lat«*'-  to  their  own 
t»ubj«<-ts.  is  utterly  n>pudiate<l  by  th«'  I'nitcd  State*-." 

Mr.  <*ai*i».  Se<*.  «if  Statf.  l"  Mr.  Masun.  miii.  ti»  Fram-*'.  Nn.   tliTi.  .Inii«*  1*7. 

ISTi'i.  MS.  IiiHt.  FraiiM-,  XV.   IJt,. 
Se(^  note*  uiMler  uii  cxtrai-t  fmiii  iliis  hiNtnntinii.  Mipra.  |  ll*.Ci. 


658  CONTRABAKD.  [§  la*^- 

''  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  tb^ 
t2r)th  ultimo,  wherein  you  present  certain  reasons  which  lead  yoi^^ 
Government  to  ask  that  this  (xovernment,  in  common  with  oth^^ 
powers,  consent  to  a  general  prohibition  of  the  passage  of  the  Darcl*^' 
nelles  or  the  Black  Sea  by  vessels  carrying  dynamite. 

"'  In  the  form  in  which  the  request  is  presented,  this  Grovemment 
would  not  fc»el  justified  in  giving  this  measure  its  unqualified  sano- 
tion,  inasmuch  as  it  is  founded  not  so  nnich  on  the  inherent  danp^i 
to  life  and  property  of  the  explosives  named  while  in  transit  as  ot 
the  possible  ulterior  wish  to  which  they  may  be  put.     I  need  scarcely 
adduce  argument  to  show  that  such  a  course  is  tantamount  to  enlarg- 
ing the  international  definition  of  contraband  of  war,  and  making  tlie 
substances  in  question  contraband  also  in  time  of  peace.    To  this 
proposition  the  United  States  could  not  assent,  either  as  a  general 
principle  or  in  its  practical  application  to  a  class  of  explosives  whose 
employment  is  widely  extending  in  all  operations  of  mining  and  tun- 
neling, and  which,  rightly  used,  plays  an  important  part  in  the  inter- 
nal development  of  the  natural  resources  of  ne^irly  all  countries. 

"  If,  however,  the  question  presented  were  one  of  regulating  the 
conveyance  of  a  dangerous  detonating  or  inflammable  substance,  so    ^ 
that  its  transit  might  l>e  unaccompanied  by  peril  to  life,  this  Gov- 
ernment could  find  no  objection  to  such  a  course.     Our  own  laws 
(sections  4472,  5853,  and  5354  of  the  Revised  Statutes)  prohibit  the 
carriage  of  such  explosives  upon  any  vessel  or  vehicle  whatever  U!«d 
for  the  conveyance  of  passengers  to  the  United  States  or  between  the 
States  and  Territories;  and  sectioii  5854  especially  considers  the  death 
of  any  p(»rson  when  caused  by  the  transit  or  attempted  transit  of  sudi 
explosives   as  entailing   upon    the   offenders  the   penalty   for  man- 
slaughter.    Our  statutes,  liowever,  do  not  absolutely  prohibit,  but 
simj)ly  regulate,  the  conveyance  of  explosives. 

"  Tliis  Government  will  be  happy  to  consider  any  scheme  for  the 
regulation  of  the  conveyance  of  explosives  through  the  straits  of  the 
Porte,  and  if  it  shall  not  apj)ear  that  the  rights  of  peaceful  andlep^i' 
mate  commerce  or  of  transit  throuirh  waters  bv  which  the  world* 
commerce  must  necessarily  pass  are  interfered  with  or  prohibited' 
your  Government  may  rest  assured  that  no  objection  will  be  made  to 
the  enforcement  of  siicli  legislation.'' 

Mr.  Frolinplniys<»n,  Sec.  of  State,  to  Arlstarclii  Bey.  Turkish  mln.,  Dee-^ 
1S82.  For.  Rol.  1.S8.S,  802. 

Mr.  KiiJ^'^  correspoiulenco  in  1709  as  to  contraband  is  piven  in  2  Am.  State 
Papers,  For.  Ilcl.  404  et  s(M|. 

Mr.  Sowanl's  rci>ort  of  Jan.  2i>,  180;5.  giving  eorrespomienee  in  relation  to 
tlic  capture  of  Rritisli  vessels  sailing  from  one  British  port  to  anotbel 
with  coiitrahand  articles  for  tlie  Confederate  States,  is  given  in  Sen- 
ate Ex.  Doc.  27,  37  Cuug.  3  aess. 
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Iv  17,  1890,  the  Pacific  Mail  Steamship  Company's  steamer 
fta  arrived  at  San  Jose,  (iiiatemahi,  havin^]^  on  Iward  a  quantity 
in>  and  ammunition  in  transit  from  San  Francisco  to  a  port  in 
idor.  At  that  time,  the  relations  l)etween  (luateinala  and  Sal- 
r  were  strained,  armies  of  **  ol)s(»rvation ''  of  the  two  countries 
T>ntin^  each  other  on  the  frontier.  When  the  Coltma  arrived  at 
Jose,  tlie  (fuatemalan  authorities  sought  the  consi^nt  of  Mr. 
^r,  the  American  minister,  to  the  taking;  of  the  arms  from  the 
lor  as  <-ontral>an<l  of  war,  and  proposcMl,  if  nec^'ssary,  fornuilly 
flan»  war  in  order  to  M»ize  the  arms  as  (*ontral)and.  the  stt»amer 
iwhile  lM»in^  detaine<l  till  Mr.  Mizner  should  hear  fnmi  Wash- 
m.  On  July  20  Mr.  Blaine  iustrurted  Mr.  Mizner  to  denmnd 
surrender  of  the  (*olh/ut  and  lu»r  car^o,  as  she  had  Imhmi  j^niilty 
o  offensi*  af2:ainst  any  existing  treaty  or  apiinst  the  law  of 
MIS.  Ik»foro  this  message  was  received,  however,  the  attention 
le  (iuatemalan  minister  of  fon*i^n  affairs  was  drawn  to  a  stipu- 
n  in  tlie  (*cmtract  lHMw<'en  that  (lovernment  and  the  steamship 
imny.  by  which  the  latter  a^n*ed  not  to  permit  tr<K)ps  or  nnini- 
M)f  war  to  l)e  carried  on  its  steamers  from  any  of  its  ports  of  call 
lie  |>orts  of  or  adjac^ent  to  (luatemala,  if  there  should  U*  reason 
^lieve  that  the  materials  mi^ht  Ik'  usimI  apiinst  (luatemala,  or  that 
or  pillagt>  was  intended.  On  the  stimuli  of  this  stipulation, 
as  a^rree<l  tietwt'en  the  (luatenudan  authorities  and  the  ofliin^rs 
he  steamship  <'ompany,  with  Mr.  Mizner's  roncurnMuv,  that  the 
sand  anmiunition  should  he  transship]MMl  from  the  (^ffhtia  to  a 
mer  ^nn^  north  for  the  pur|K)s<'  of  lM»in^  pi-ovisiomilly  detaincMl 
he  com|)any*s  storehous«»  at  Acapulco,  in  Mexico.  But,  while 
transshipment  was  in  pro^n'ss,  the  (ruat<*nuilan  official  who  had 
•p*  of  it  c-ompt'lle^l,  hy  means  of  thn^ats  apiinst  the  CnUimu  the 
*evan«t*  of  the  arms  to  tlu»  shore,  when*  thev  wen»  s<»iztMl  l>v  the 

•  •  • 

teniainn  authorities  and   s<»me  of  tluMu   di^trilMite<l   amon^  the 

ps.    Mr.  Mizner  demanded  that  the  arms  should  Ih*  return(*d  to  the 

pany,  with  certain  a|H)loj[r«*tie  fc»rmalities.     Thi>^  was  ajrnH»d  to, 

the  amis  were  placi^l  on  lM»ard  a  st«»amer  IhmiikI  north  on  tlie  HNt 

kU|nist«  hut  without  any  of  the  pr«»mi>4*d  formalities-.     The  Tnite*! 

w  declineil  to  ai'cept  thi**  as  terminating  the  incidiMit.  and   in- 

il  that    further   n'|Miration   shouM    Im»   mad«»    for   the   irn'pdar 

irp  of  the  arms  and  ammunition  and  for  th«'  indipiity  otr<*n'd 

»  Colhmi, 

For.  IW.  IWft.  32-ar>.  .•«>.  44»,  47.  ."Vi.  i»T.  14J:  F.»r.  \W\,  isiu.  .\;-.V».  .v,».  r.l. 
66,74.  H2. 
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II.  WHAT  ARTICLES  ARE  CONTRABAND. 

§   1250. 

According  to  Chief  Justice  Chase,  contraband  goods  are  divided 
into  three  classes :  "  Of  these  classes,  the  first  consists  of  articles  manu- 
factured and  primarily  and  ordinarily  used  for  military  purposes  in 
time  of  war;  the  second,  of  articles  which  may  be  and  are  used  for 
purposes  of  war  or  peace,  according  to  circumstances;  and  the  third, 
of  articles  exclusively  used  for  jieaceful  purposes. 

"Merchandise  of  the  first  class,  de^stined  to  a  belligerent  country 
or  places  occupied  by  the  army  or  navy  of  a  belligerent,  is  always 
contraband;  merchandise  of  the  second  class  is  contraband  only 
when  actually  destined  to  the  military  or  naval  use  of  a  belligerent; 
while  merchandise  of  the  third  class  is  not  contraband  at  all,  though 
liable  to  seizure  and  condenmation  for  violation  of  blockade  or 
siege.-' 

Tlie  retorhofT,  5  WaU.  28,  58. 

The  forojicoiug  clasKlfication  Is  tliat  which  was  made  by  GrotluR.  and  which 

has  been  repeattnl  by  writers  ever  since  his  time.     See  Grotfns^  De 

.Tnre*tielli  nc  l*ac*is,  bk.  3.  c.  1.  sec.  5. 
See,  also,  note  by  Whertou.  1  Wheat.  .389. 

In  the  draft  convention,  suggested  on  January  5,  18(W,  by  Mr. 
Madison,  Secretary  of  State,  to  Mr.  Monroe,  minister  to  England, 
occurs  the  following: 

**Airr.  IV.  Contraband  of  war  shall  cx)nsist  of  the  following  article^ 
only :  Saltpeter,  sulphur,  cuirasses,  pikes,  swords,  sword  l>elts,  knap- 
siicks,  saddles  and  bridles,  cannon,  mortars,  firearms,  pistols,  Iwrnk. 
grenades,  bullets,  firelocks,  flints,  matches,  and  gunpowder;  exceptin«r. 
however,  the  <iiiantity  <>t  the  said  articles  which  nniy  Iw  necessir}' 
for  the  defense  or  use  of  the  ship  and  those  who  compose  the  crew, 
and  no  other  arlich's  whatever,  not  here  enumerated,  shall  Ik»  n»pnte<l 
contraband  or  liable  to  confiscation,  but  shall  pass  freely  without 
being  subjected  to  the  smallest  difficulty,  unless  they  be  enemy's  pn)j)- 
ertv. 

Mr.  Madison  stated  that  this  enumeration  was  '*  copied  from  the 
treatv  of  1781  between  (ireat  Britain  and  Russia.  It  is  sufficiently 
limited,  and  that  Uvatv  is  an  authoritv  more  likclv  than  anv  othor 
lo  !)(»  r('s|)e('te(l  )\v  the  Briti>h  (lovernment.'' 

MS.  Inst.  r.  States  Ministers.  VI.  KM. 

*•  Theiv  is  no  a(rei)ted  enumeration  of  the  articles  coming  within 

the  prohibition.     And  to  add  to  the  dangers  of  collision,  the  prin- 

cinli'  i)V  which  thev  are  to  be  tested  is  so  looselv  defined  that  it  i^ 
I         •  >  • 

practically  of  Utile  use,  but  to  furnish  a  i)retext  when  cue  is  wanting. 
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to  ofiabie.  parties  at  war  to  onlar^o  tlio  rontral>an<1  list  at  their  pleas- 
ure. Some  of  the  later  and  approved  writers  ii|>on  the  law  of 
nmtioiiii,  as  Hautefeuille  and  Ortolan,  ol>j(M*t  to  this  |>ower  of  exten- 
sion ad  lihitum^  and  the  former  particularly  eonKnes  the  list  to 
objiHTts  of  first  nett»ssity  for  war,  an<l  which  aiv  exclusively  useful  in 
itii  pnMHMition,  and  which  can  Iw  direirtly  employed  for  that  pur- 
pose without  uiideriroin^  any  change — that  is  to  say,  to  arms  and 
munitions  of  war.** 

Mr.  CniM,  8«».  of  Htato,  to  Mr.  MnHon,  min  to  Fran<i\  No.  100,  June  27, 
1«M».  MH.  IiiKt  Fram«e.  XV.  42<;. 

Bv  the  "  armed  neutrality  "  entered  into  durinj:  the  American 
Revolutitmary  War  hy  Russia,  Denmark,  and  Sweden  in  1780,  *'  U^ing 
the  thrw»  northern  iM)wers  from  whose*  dominions  chiefly  the  other 
nuiritime  nations  of  Kuro]M*  received  supplies  of  timlx^r  and  other 
naval  ston*s,"  the  effort  was  made  **  to  strike  thes**  fnini  the  list  of 
contral>aad,  or  hy  some  means  to  exempt  them  from  capturi'.**  It 
was  understmNl,  however,  at  the  time,  that  this  was  an  exception 
from  the  law  of  nations.  Kv  this  law  ''  timl^er  and  other  articles 
for  the  c<iuii>inent  of  ships  are  contrahand  of  war.^'  Ilencv  the 
rp<-ital  of  this  principle  in  Jay's  treaty  ought  to  pive  no  just  canst* 
[>f  offense  to  France. 

Mr.  rifkerinK.  See.  of  State,  to  Mr.  Pinokney,  tiiiti.  to  KiiKlnnd.  Jan.  Ki. 

17!>7.  Aui.  State  PniHTH,  For.  \iv\.  I.  .ViJi. 
For  the  Uift  of  <t>iitralmii(l  unil«*r  tli«*  ariiiiNl  lUMitraUty.  rnn*  tlH*  w>4*tloii 

on  that  Mul)joi*t.  Hupra.  $  122i». 

Marshall,  referring,  as  Secretary  of  State,  to  the  provision  in  the 
Fay  treaty  which  emhrac<il  as  (*ontrahand  *'  whatever  may  s4Tve 
lirectly  to  the  equipment  of  vess<ds,''  complained  that  the  Hritish 
rice-admiralty  i*ourts,  in  construing  the  claus4*,  apia'annl  to  (*on- 
icier  it  **  as  including  whatever  might  hy  any  |K>ssibility  Im*  applitnl 
:o  the  equipment  of  vi»ss<»ls." 

Mr.  MainhaU.  Sec.  of  Stnto.  to  Mr.  Kins.  niin.  to  KnKland.  S<*iit.  LN».  isink 

Am.  State  I»a|n»rs.  F«>r.  \W\.  11.  4s«;.  4ss. 
S«e,  al«>.  7%  AuierWiin  Ijiw  Uf»vU»\v.  •J."»«». 

note  by  Wboaton.  1  \Vli«>nt.  :W0. 


Tar  was,  as  an  article  us4mI  in  th«*  huilding  and  e<|uipincnt  of  >hips, 
sontraband  in  1779. 

Tlie  Bird  (1903),  .38  rt,  n.  22S. 

**Of  the  continental  writers,  Hautefeuille  contends  for  the  al>solute 
mla  limiting  contraband  to  such  articles  as  are  in  their  nautre  of 
Inl  neoeMity  for  war,  substantially  exclusively  militar}*  in  their  use, 
nd  wo  made  ap  as  to  be  capable  of  direct  and  immediate  uae  in  war. 
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(Tit.  8,  §  2,  torn.  ii.  84,  191,  154,  412;  torn.  iii.  222.)  Ortolan  is  of 
the  same  opinion,  on  principle,  and  contends  that  all  modem  treaties 
limit  the  application  of  contraband  to  articles  directly  and  solely 
applicable  to  war;  yet  he  admits  that  certain  articles  not  actually 
munitions  of  war,  but  whose  usefulness  is  chiefly  in  war,  may,  under 
circumstances,  be  contraband;  as,  sulphur,  saltpetre,  marine  steam- 
machinery,  &c. ;  but  coal,  he  contends,  from  its  general  necessity,  is 
always  free.  (Tom.  ii.  ch.  vi.  179-200.)  Masse  (Droit  Comm.,  L 
209-211)  admits  that  the  circumstances  may  determine  whether 
articles  doubtful  in  their  nature  are  contraband  in  the  partieulir 
case;  as  the  character  of  the  port  of  destination,  the  quantity  of 
goods,  and  the  necessities  and  character  of  the  war.  The  same 
view  5  s  taken  by  Tetens,  a  Swedish  writer  (Sur  les  Droits  RecTpro- 
ques,  111-113).  Hubner  (lib.  ii.  ch.  i.  §§8,  9),  seems  to  be  of  the 
same  opinion  with  Tetens  and  Masse.  Kluber  (§288)  says  that 
naval  stores  are  not  contraband ;  but  adds,  that,  in  case  of  doubt  as  to 
the  quality  of  particular  articles,  the  presumption  should  be  in  favw 
of  the  freedom  of  trade. 
"  The  subject  is  not  affected  by  the  declaration  of  Paris,  of  1856." 

Dana's  Wheaton.  §  5()1,  note  220.  p.  a^l. 

Eeferring  to  a  circular  of  the  Department  of  State,  No.  12,  May  12, 
1862,  transmitting  a  proclamation  of  the  President  relaxing  the 
blockade  of  certain  ports,  together  with  regulations  as  to  trade  with 
such  ports;  and  also  to  circular  No.  Hi,  May  30,  1862,  transmitting 
additional  regulations, ''  together  with  a  list  of  certain  articles  contra- 
band of  war,  of  w^hich  the  importation  w^as  prohibited  into  ports  the 
blockade  of  which  had  been  relaxed  by  the  President/'  Mr.  Seward. 
April  20,  18()4,  instructed  the  diplomatic  and  consular  officers  of  the 
United  States  that,  in  the  opinion  of  the  Secretary  of  the  Treasurv. 
considerations  of  a  public  natm^e  required  that  the  importation  of 
coin  or  bullion  from  foreign  countries  into  such  ports  should  l»e 
entirely  prohibited;  and  they  were  accordingly  directed  to  add  to  the 
prohibited  articles  enumerated  in  circular  No.  13  the  words  '*coin" 
and  ''  bullion/' 

Mr.  Seward,  Sec.  of  State,  to  the  dlplomntlc  and  consular  officers  of  tb« 
UnittHl  States,  circular  No.  r»(),  April  20,  18<>4,  MS.  Circulars,  I.  2t;7. 

During  the  war  with  Chile,  the  Peruvian  authorities  seized,  while 
in  tratisitu,  at  Callao,  certain  packages  of  blank  paper  currency,  the 
property  of  American  citizens,  but  destined  for  the  Chilean  Govern- 
nienl.  The  property  thus  seized  was  at  the  time  in  charge  of  Me^^i^- 
Wells,  Fargo  &  Company,  of  New  York,  as  public  carriers.  Siik*- 
quently,  apparently  in  retaliation  for  this  seizure,  the  Chilean  cor- 
vette Chacahuoo^  while  off  the  port  of  Chimbote,  took  from  the  vessel 
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which  they  wero  lieing  transported,  in  charge  of  Messrs.  Wells, 
irg«>  &  (^onipany,  crrtaiii  cas4»s  of  l)hink  pa|KM*  cnrivnrv  destined  for 
e  Peruvian  (lovernnient.  Apiinst  the  S4»iznre  hy  the  Peruvian 
thorities,  the  United  States  protested,  InMh  on  the  p'onnd  that  the 
ods  in  question  were  not  embraced  in  the  (h'Knition  of  contraband 

the  treaty  between  the  two  countries,  and  that  the  seizure  was 
sides  a  violation  of  the  stipidation  in  the  treaty  of  1850  l)etween  the 
lited  States  and  Peru  forbidding  the  stuzure  of  enemy's  pro|K»rty  in 
ulral  ships.  A  similar  protest  was  addressed  to  the  Cliilean  (lov- 
inient  against  the  seizure  by  the  C/tarahuco.  It  appears  that  the 
rruvian  Government,  in  n»si)onse  to  the  protest  of  the  United  States, 
{tore4l  the  pro|)erty,  which  was  afterwards  duly  delivere<l  by  the 
rriers  to  the  Chilean  (iovermnent.  The  Chilean  (ioverinnent,  bow- 
er, put  into  enforced  circulation  in  Peru  the  notes  si»ized  by  the 
laeabtwo^  requiring  all  jx^rsons  to  accept  it  at  its  full  face  value  in 
change  for  proix'rty  taken  and  used  by  the  Chilean  fortvs.  A  claim 
■inst  Clule  in  U'half  of  Messrs.  Wells,  Fargo  &  (\mipany  was  sub- 
[uoiitly  presentwl  to  the  United  States  and  Chilean  Claims  Com- 
h«ion  under  the  convention  of  August  7,  IWhi,  and  by  consent  of  the 
nits  of  the  two  (iovenmients,  and  at  the  nnjuest  of  the  claimants,  a 
iipnmiise  award  was  entered  in  their  favor  for  upwards  of  $*J*.>,000, 
Lited  States  gold. 

Mr.  KvartH.  S«\  of  State,  to  Mr.  ()KlM>rn.  miii.  to  Clillo,  No.  110.  Oct.  2J). 
IHHO.  M8.  liiHt.  rhUo.  XVI.  21C»:  Moon*.  Int.  .VrhitrntioiiK,  IV.  ^744. 

Writine  to  tlie  rhilonii  minister  at  WashiiiKtmi.  .May  IS.  ISNl,  ami  refer- 
ring to  liiK  mntiMition  tliat  money  or  its  re|>n*s<Mitative  nii^iit  under 
<vrtain  einnini^ttam-es  !)<»  n»>janleil  as  eiintralmnd  of  war.  .Mr.  Hlaiiie, 
an  Secretary  of  State,  said  that  tlie  minister  did  not  s|HH*lfy  tin*  «'ir- 
ci]uiHtJim\*K  lualer  wliich  money  mi;;Itt  Ik*  so  reKanle«l.  nor  refer  to  the 
iitatenientM  of  writers  or  tlie  th'<-lsions  of  priz**  nmrts  when*  tlu'  dcn*- 
trliie  Iwd  U*en  maintainitl.  "  DillpMit  l>ut  frnitlt^ss  S4*an'h,"  Mii<l  Mr. 
Blaine.  **  liaw  lM*n*  iMvn  made  for  tlieni."  lie  also  advert<Ml  to  the 
Ktipulation  in  the  tn»aty  lH*tween  Kn>;land  and  Framv  of  llsti  that 
**  fCr>ld.  Hllver.  ("oiiuHl  or  uno>in4Mi.**  slmnld  not  Ik*  df^Mm^l  (tmtralMiml 
of  war.  The  treaty  lH*twe<>n  (lie  rniteil  Stat<*s  and  <*hUe  of  IKtl*.  Kjiid 
Mr.  Rlaltie,  n^tttricttNl  <iintral»and  to  inipiements  and  munitions  of 
war.  and  did  m>t  include  in  that  category  i»a|H'r  mon«\v  and  |N>sta):(* 
utauipH.  He  expr«*ss4Hl  the  opinion  that  an  aeknowl«*4l);meiit  of  the 
Cblleau  claim  W(»uhl  estaldlsh  an  inconvenient  pni-ethMit.  ( Mr. 
RIalne.  Sec.  of  State,  to  Mr.  .Martin**/.,  .MS.  N«it«*s  to  riiih'an  Ia'H.  VI. 

See,  flliMK  Mr.  Blaine.  S«»i-.  of  state,  to  Mr.  Martim**/,  June  :i.  issi.  MS. 
Not!*  to  <'bileiui  Iax.  VI.  JTl. 

Ttie  C^tallean  mInlKter  at  Wasliin>non  suhmitt«'«l.  on  March  Ml  ISK't.  a 
detailed  Htatenient  of  tlie  cast*,  with  many  <|UotatlonM  fnim  inter- 
nBtloDal  textH.  To  this  statement  no  reply  apiiears  to  have  lietMi 
made  till  April  11.  lH\r>.  when  Mr.  Bayard  addn*s9(4*4l  a  not«*  on  tlH* 
rabject  to  the  Chilean  minister.  The  na>st  of  this  m>te  was  devot(*<l 
to  tbe  qoMtloo  of  title  to  the  proiierty  at  tbe  time  of  neliure.     lo 
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briefly  rofcrrlngr  to  the  eontrabnnd  question,  Mr.  Bayard  adverted  to 
the  fact  that  at  the  time  of  the  seizure  the  i^ort  of  Chiuibote.  to 
which  tlie  vessel  was  apparently  Iwinid,  was  in  the  possession  of  the 
Chilean  forces,  so  that  the  proi>erty,  if  it  could  originally  have  been 
considered  contraband,  was  to  \ye  regarded  as  having  ceased  to  be 
so  for  want  of  a  hostile  destination.  In  this  relation,  he  cited 
the  cases  of  The  Abby  and  The  I-.isette  (G  Robinson's  Admiralty  Re- 
imrts,  .HOli),  an<l  added:  "The  (Chilean  statement  emlxHlles  an  urgent 
effort  to  show  that,  by  analogy  at  least,  the  Peruvian  Government 
notes  seizcHl  were  liable  to  condemnation  as  contraband  of  war.  Xo 
authority,  however,  is  citeil  in  supiwrt  of  that  pretension,  which  can 
not  Ik»  ac(inies<:'e<l  in.  Still,  it  may  be  acknowledged  that  witli  the 
lapse  of  time  the  just  rights  of  belligerents  may  require  an  addition 
to  the  articles  heretof(n'e  regarded  as  contraband  of  war.*'  (Mr. 
Bayard.  Sec.  of  State,  to  Mr.  Godoy,  Chilean  min.,  April  11,  ISSo. 
MS.  Notes  to  Chilean  I^»g.  VI.  H37.) 

Money,  silver  plate,  and  bullion,  when  destined  for  hostile  use  or 
for  the  purcha.se  of  hostile  supplies,  being  contraband  of  war,  where 
a  foreign  vessel  entered  New  Orleans  under  the  license  of  the  Presi- 
dent's proclamation  of  May  1*2,  1802,  the  det emanation  of  the  ques- 
tion as  to  whether  articles  of  this  class,  part  of  her  outward-bound 
cargo,  were  contraband,  devolved  upon  the  Federal  general  command- 
ing in  that  city.  Believing  them  to  be  so,  he  was  authorized  to  order 
them  to  he  removed  from  her,  and  her  clearance  to  be  withheld  until 
his  order  should  be  complied  with. 

rnitcd  States  r.  Diclvclnuui,  02  V.  S.  r»20. 

Printing  presses,  materials,  and  pai)or,  and  postage  stamps,  Ijelong- 
ing  to  the  enemy,  and  intended  for  his  inuuediate  use,  are  contraband. 

The  Rorniuda,  .3  Wall.  514,  r».")2. 

Artillery  harness,  men's  army  bluchers,  artillery  boots,  govern- 
ment regulation  gray  blankets,  are,  when  they  have  a  hostile  destina- 
tion, contraband. 

The  PetorhofT,  n  Wall.  2S,  58;  cited  In  5  Am.  Law  Uev.  2r^, 

In  numerous  treaty  j)rovisions,  as  in  that  Ijetween  the  ITnited  State? 
and  France  of  1778  (art.  24),  ''  horses,''  or  "  horses  with  their  furni- 
ture,'' are  classed  as  contraband. 

See  Lee,  At.  (Jen..  170(>,  1  Oj).  01. 

"  Horses,  saltpetre  and  sulphur  may  lx>  placed  first  as  subject-^  of 
the  widest  usage.  It  has  always  been  the  practice  of  England  and 
France  to  regard  horses  as  contraband;  in  a  very  large  nunilier  of 
treaties  they  are  expressly  included;  in  none  are  they  excluded 
except  a  few  contracted  by  Russia,  and  in  those  between  the  United 
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States  and  otiior  AiiuTiraii  countries,  the  latter  however  coniining 
the  pnihiliition  to  cavalry  iiKHiiits." 

Hall.  lilt  l^iw  <r>tii  (Ni. K  <r>7. 

The  |)n>iM>ii(leraiK*e  of  authority  at  the  end  of  the  eighteenth  oeu- 
tury  was  that  hors4»s  wen»  pn'siiinptively  (contraband,  and  that  a  ship- 
ment of  horses  to  a  port  of  a  belligiTent  was  presunii)tively  for 
military  uses. 

The  Atlaiitlo  ( IJMH ).  'M  Ct.  CI.  17. 

Ill  tliiH  <iiKe  there  \v<Tt»  .*W  horw»«  on  a  veKw*!  of  85  toim  Imnlon.  lint,  in 
niiotlMT  nis«».  \vlM'n»  tlu»n»  \v<»n»  only  Ti  lK)rH<»H  on  a  v<»h««*1  of  SW  toiiH 
bunh*n.  thi»  n^t  of  th«»  carvro.  (t)n.sistinf;  of  mttU*  aiul  fowls,  and  the 
|N>rt  of  (h^tination  was  neithiT  iN^nicnrcil.  l)l(M*ka<h>(l.  nor,  ho  far  an  waH 
known.  icarrlMni«Ht.  it  waM  hohl  that  tlM'  honu^s  woulil  iK>t  1m>  preHiiiiHMl 
to  have  Uvn  intf*n«kMl  f«ir  military  tim\     (The  Juim>,  lis  Ct.  CI.  Mm.) 

April  20,  isiis.  tht*  Italian  anilmssidor  at  Ma<lrid  was  orally 
mdviMNl  that  instruetions  had  Imhmi  issued  to  Spanish  naval  4>flieers 
tem|M)rarily  to  sus|MMid,  in  ivgiinl  to  sulphur,  the  application  of  (he 
n»yal  ilern^*  of  April  if^K  roncerning  (M>ntral)and  <if  war.  This  n*solu- 
tion  wa>  <*<iidirnied  hv  a  note  of  Mav  f\\.  lH!»s,  the  Spanish  (rovernnient 
res4Tving  the  right  to  nMore  sulphur  to  the  ('ontraimn<l  list,  should  its 
iriten*>t^  nKfuin*  it,  iiut  promising  n(»t  to  do  so  without  suHirient 
notifv,  HI  that  ix^nding  contracts  might  Im*  iMTfornuMl.  Tlu*  Italian 
iiiiilMi.s>:idor  n>pli4Ml  Jun«'  X  \s\)s,  ac<n>pting  tin*  notifi(*ation  of  S]min's 
rt*>idiiti«>n.  hut  expn»»ly  rc-crving  tlir  <)uc>tion  of  principle.  It  was 
iiii«Ier>t<NNl  t«»  Ih'  till*  opinion  of  the  Italian  (ioverniuent  that  sulphur 
ifHihl  not  pro|MTly  Im*  con^idrnHl  as  (Mintraimnd  of  war.  >incc  it  was 
U7<^\  in  many  iiuuM^Mit  art>  an«l  had  (va^4Ml  to  U*  an  ingredi<*nt  of  tiic 
hi^M*r  cla**-^  of  gun|Miwdcr>. 

June  s.  ISDs.  iht*n'  ap|N*ar(Ml  in  the  (iflicial  Im|N»rial  (iaz4*ttc,  at 
lii-rlin.  an  aiinounc<Miiciit  that  thi>  Spanish  amliav^ador  had  inff»rmcd 
th«' CMTUian  (ti»v<Tnmcnt  that  >ulpliur.  which  had  Inhmi  in<'luded  in  th«* 
rnyal  «l<M*nv  of  April  '2l\  a>  contralmnd  of  war,  was  no  longiT  to  In*  hi 
L"«>ii>idcr»M|. 

Mr.  PraiHT.  anihaM**.  at  Umum*.  u*  Mr  l>:iy.  Sti\  nf  Siat«'.  Nm.  'Ji'T.  .?uin*  ?». 

1«*H;  Mr.   l(Miii>r4.  rliaruv  :it   KiMiir.  iM  Mr.  l»ay.  S«i'.  of  Siair.   .Nm. 

•-•Til.  Jnly  n»,  isjis.  MS.  \h^\K  fmiii  li;»l\. 
Mr.  Whitf.  anilians.  :it   llrrlin.  ti»  Mr.  |i:!>.  S«i'.  of  Stat»\  .Inn«'   11.   isjis. 

MS.  I»i»H|».  from  <J«'rm.Mny. 
S*M».  al«H>.   Mr.    MtNjrr.    \«t.   Sis-,   nf   .<t:iti«.   to   Sir  .1.    r:inini'f»tt«\   r»riti«*h 
amlKiH^..  .?nly  'J.  IVis.  MS.  Not.-i  lo  p.rii.  1.4-j.  XXIV.  Jll. 

TIm'  nia>ter  of  a  »*hip,  who.  ju-t  prior  to  the  war  U'lwe^'ii  tin*  I'niteil 
■»t«|p^  and  Spain,  had  taken  nn  iMiard  at  r<»rt  Kui|n>«1(n-1c.  SiiilN.  a 
iiiantity  of  *»ulphur  f«»r  New  ^  nik,  wa-  jii-tilif.l.  «»ii  ht-iriisir  th.it  war 
imtl  iM^gim,  in  uidoading  the  ^ulphur  an<l  >toring  it  in  a  warchouM*, 


C66  CONTRABAND,  [§  1250. 

and  was  not  obliged  to  delay  his  voyage  and  reship  the  sulphur 
because  of  reports  in  the  press  that  Spain,  as  afterwards  proved  to  be 
the  case,  would  revoke  her  declaration  that  sulphur  was  contraband  of 
war. 

The  Styria  r.  MDrKiui  (1902),  18(5  U.  S.  1. 

Witli  reference  to  the  proposal  in  the  negotiations  at  Peking  in 
1001  to  prohibit  China  from  importing  articles  used  in  the  manufac- 
ture of  arms  and  munitions  of  war,  the  American  diplomatic  rcprf- 
s(»ntati  ve  was  instructed :  '*  The  materials  principally  employed  in  the 
nuuiufacture  of  arms  and  ammunition  are  reported  by  the  War 
Depart in(»nt  to  be  as  follows:  Brass,  copper,  tin,  niter,  lead,  charcoal 
guncotton,  sulphur,  alcohol,  nitroglycerine,  sulphuric  acid,  nitric  acid, 
j)icric  acrid,  mercuric  fulminate,  raw  cotton;  steel  tubes  and  hoops, 
forged  and  oil  temi)er(Hl.  .  .  .  The  prohibition  of  several  of  the 
materials  mentioned,  wouhl,  unless  destined  for  arms  and  amniunitioD 
factory,  be  impossible.  The  object  would  seem  to  be  the  prevention 
of  the  setting  up  of  plants.  The  exclusion  of  gim  and  cartridge 
machinery  would  be  necessary,  but  this  inhibition  is  not  regarded  by 
the  United  States  as  important." 

Mr.  Hay,  Se<'.  of  State,  to  Mr.  Uockhni,  8pei*inl  coiuiuissiouer  tel.,  Man* 
10.  1001,  For.  Rol.  1001.  App.  3Ci5. 

"  Tt  has  been  held  bv  this  countrv,  and  our  officers  have  l)een  so 

■  « 

instructed,  that  the  term  •contraband  of  war'  includes  onlv  articles 

« 

having  belligerent  destiiuition  and  purpose.  Such  articles  have  l)eeu 
classed  luider  these  two  heads: — 

'"  1.  Those  that  are  i)rimarily  and  ordinarily  used  for  military 
])uri)()ses  in  time  of  war,  c.  //.,  arms  and  munitions  of  war.  militan' 
material,  &v. — articles  of  this  kind  being  usually  described  as  al>?o- 
lutelv  contraband. 

"2.  Those  that  may  1h*.  and  are,  used  for  j>eaceful  or  warlike 
purposes  according  to  circumstances,  such  articles  l>eing  usually 
desci-jbed    as  eonditioiiallv   contraband. 

''Articles  of  th(»  first  class  destined  for  ports  of  the  eneinv  or 
l)laces  occupied  by  his  forces  are  always  contraband  of  war.  Arti- 
cles of  the  second  class  are  contraband  of  war  onlv  when  actualh 
and  especially  (l(*>ti]ieil  for  the*  militarv  or  naval  forces  of  the  eiieiav. 
Coal  and  provisions  are  among  the  articles  which  are  only  coii«li- 
lionallv   contraband." 

I^ml  Lnnsdowiu'.  liritish  Sec  I'nv  Fer.  Aff.,  to  Sir  C.  Unnlinjje.  nritisb 
aiii!»nss.  .it  St.  PetershurK,  Aug.  lu,  1004,  Tarl.  I»ai)ers.  Kussin.  N*»-  ^ 
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III.  (;o\  r:i{\.\iH\T{L  lists, 

S  1251. 

"6.  The  following  things  an»  considorocl  contraband  of  war: 

^*  PortaliK*  arms  and  artillery,  mounted  or  in  detached  pieces; 
anuiiuiiition  for  fin^arms,  such  as  projectiles,  fus<'s,  halls,  priming, 
f-artridgi*s,  cartridge  tuU^s,  powder,  saltiH*tei%  sulpiiur:  the  nniterial 
and  aininunition  of  explosive  instrmnents,  such  as  mini^,  tor|M'd(N\s, 
dynamite,  |>yroxylin.  and  other  fidininating  substances;  the  mate- 
rial of  artillery,  either  for  fort ifi(*at ions  or  for  the  Held,  such  as 
carriages,  caissons,  cartridge  <'hests,  campaign  forgi»s,  c*ant<»ens,  ynm- 
touns.  etc.:  objivts  of  military  e<|uipment  and  dress,  such  as  car- 
tridgi*-boxes,  knapsa<*ks,  armor,  sap]M*i*s  implem(*nts,  drums,  saddles 
and  linrnoss,  articles  of  military  dress,  tents,  etc.,  and  in  general  all 
objec*ts  dcstiiiCHi  to  land  or  s<>a  forces. 

**  Sncii  objects,  when  found  on  lN)ard  neutral  vess4ds  and  destined 
CO  an  enemy  {)ort,  may  U*  s<mz4mI  and  c(»ntis(*ated,  save  the  ({uantity 
which  is  mHx»ssary  for  tlu»  ship  on  whirh  the  s<»izun*  is  made. 

**  7.  The  foUowing  acts  an*  assimilated  to  contraband  of  war.  an«l 
arp  forbidden  to  neutrals:  The  tran>portation  of  en(>my  tnM)p^,  and 
that  of  dispatclu^s  and  corivspondencv  of  th«*  enemy,  and  the  furni- 
ture of  enemy  shii)s  of  war. 

**  Neutnd  slii|>s  taken  in  the  (*ommis>ion  of  the  otTeUM'  of  >urh  «'oii- 
traliaiid  may,  ac(*ordiiig  to  the  eircuuLMann^s,  U*  M'ized  and  ev(*ji 
confi>cate«l." 

lYHiiHliitloii  of  UiisMlun  IHhtim*.  n^Intiii):  tu  Privativriiiir.  N«Mitrnl  Tni«l<*. 
niifl  Hl(Mkii«li*s.  May  i:;  jri.  1S77.  c^s  Iir.  J^  Knr.  Stntt*  TaiHTs.  irj4.  {rS*. 

Tlu*  nrlirliial  t«*xt  is  ns  foUows : 

C  S«»iit  n'^piitiHi  t'ttiitn'liiiiKir  (!«'  ^iH'rn*   !«**<  olijHs  suivaiits: 

liW*  ariiH^  |Nirtntlvi*s  «'t  d'artUItTi**.  iiioiit«S>s  mi  fii  |ji«'i'«*s  «l«"«!a<'h«'><»«j ;  !«»?* 
tiiuiiitliHiM  «rnriiM»K  ft  f«Mi.  trU«»s  <|n«'  priij«'<-iih»s.  fns«'i»M  «ro|iii<i.  liaUi^s. 
niiHint'H.  <*iirt  OIK -IK'S.  tulN*^  «li*  «'art«»ii<-lii-s.  iM»ii(ln».  KJil|N*tn*,  Hoiifre; 
le  iiiut«'rlel  «*t  li*s  nniiiiiioiiK  t\v  pii^i's  «>x|ilosilil(^.  t«*Il<*x  (|ii<*  iiiiiu*H. 
ton>in«*f(.  <lyiiaiiiit«\  p\TMiiiIiiii>  vi  aiitri-s  suli*^(aii<'«>s  fulininatitt't* ; 
le  iiiat«'rli*l  «U*  rartiUtTic.  «lu  izruU*  «>t  «lu  train.  1<*Is  qn**  afTOts  I'ais* 
miiiH.  miAM'H  do  rartoiirtifs.  fiirt:fN  do  <  :iiii|i;i^iu\  <-antiii«>«<.  |Min|niiM, 
<*tt*. :  1«*H  «4ij«*ts  dV^iiiiiiH'iiM'iit  ct  d'liahUirintMit  iiiUitain*.  tcU  <iii«'  iritNT 
IM*.  mrtoih'liirn's.  sa«-s.  ruir:»*»M'*i,  oiitils  <li'  *»:i|»«'.  faniUinr**.  m'H**-  «•! 
luiniJilH.  iiU'4*«>i4  (rhahill«*in«*iit  iiiilitain*.  t«*iit«*»*.  «•!«•..  «'t  fii  p'-in'-ral 
tfMlH  les  c4»J«*tH  d«'Ntiii('s  aii\   tnM)|H>s  «If  ivrn*  i»ii  tl**  timt. 

C*^  «>liJt»tM.  lorMiuMN  ?M»iii  tnnn*'-?,  A  Iwinl  «!••  nnxin*^  iii'iitn***  vX  •!«•«»! I ii«'n« 
k  uii  iM>rt  oiiiUMui.  |HMiv«'iit  t*tr«'  •^ni^i**  *i  i-**\i\\>*i\h-<.  <aiif  la  iiuaiitlti' 
«|iii  i-st  in'i ••ssaln*  an  ii:i\ir«'  »»nr  It-tiu*!  «••»!  iiiNrt't'  la  sai«i|«*. 

7.  H«>iit  fiKHlnillc't*  H  la  roiitn'tiand**  i1«*  ::iii>rrf  U*^  ai-tc^  •tiiivatits.  iiitonlitH 
U1IX  iHMitrt»s:  It'  traiis|Mirt  «!•'  truui**--  ••inifmii***.  o»liil  «l»*  «lt''|N%'li«*?» 
rt  dr  la  4i)rnwiM»n(laii«'«>  dc  IVinii'ini.  la  fi»iiriiiiiin*  d«>  tiavin-s  di*  iriiiTn* 

k  r«*tiiMMui. 

Lhi  iiarlreii  iieutnw  prls  imi  llaKrant  d<'dU  do  s«*iiildaldo  t-tuitrrkiiido 
imreat  Mrp.  ih»Ioii  U*s  i-iniuistaiui*!*.  miIsIh  ot  iih'iiu*  tiiiitWvvvT*)^ 
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"  f)2.  The  list  of  Goods  Absolutely  Contraband  comprises: — 
"Arms  of  all  kinds  and  niacliinery  for  nianufactnring  Amis.  Am- 
munition and  materials  for  Ammunition,  including  I^ead,  Sulphate  of 
Potash,  Muriate  of  Potash  (Chloride  of  Potassium),  Chlorate  of  Pot- 
ash, and  Nitrate  of  Soda.  Gunpowder  and  its  materials,  Saltpetre 
and  Brimstone ;  also  Gun-Cotton.  Military  Equipment's  and  Clothing. 
Military  Stores.  Naval  Stores,  such  as  Masts  (Staadt  Embden,  1  C 
Rob.  27.  Charlotte,  5  C.  Rob.  805) ,  Ruddei-s,  and  ship  Timber,  Hemp 
((Jute  Gesellschaft  Michael,  4  C.  Rob.  94.  Apollo,  4  C.  Rob.  161.  Ev- 
ert,  4  (\  Rob.  854)  and  Cordage,  Sail-cloth  (Neptunus,  3  C.  Rob. 
108),  Pitch  and  Tar  (Jonge  Tobias,  1  C.  Rob.  329.  Twee  Jufrrowem4 
C.  Rob.  242.  Neptunus,  (>  C.  Rob.  408) ;  Copper  fit  for  sheathing  Vessels 
((/harlotte,  5  C.  Rob.  275) ;  Marine  Engines,  and  the  component  parts 
thereof,  including  Screw -Propellers,  Saddle-^Vheels,  Cylinders 
Cranks,  Shafts,  Boilers,  TuIk\s  for  Boilers,  Boiler-Plates,  and  Fire- 
Bars;  Marine  Cement,  and  the  materials  used  in  the  manufacture 
thereof,  as  Blue  Lias  and  Portland  C^^ment;  Iron  in  any  of  the  fol- 
lowing forms — Anchors,  Rivet-Ir<m,  Angle-Iron,  Round  Bars  of  from 
5  to  f  of  an  inch  diameter.  Rivets,  Strips  of  Iron,  Sheet  Plate-Iron 
exceeding  ]  of  an  inch,  and  Ixav  Moor  and  Bowling  Plates. 

"  ()3.  All  Goods  fit  for  purposes  of  war  and  peace  alike,  (not  herein- 
before specified  as  Absolutely  Contraband),  on  board  a  vessel  which 
has  a  hostile  destination,  are  Conditionallv  Contraband,  that  is,  thej 
arc  contralmiul  only  in  case  it  nuiy  be  presumed  that  they  an? 
intendtMJ  to  ix*  used  for  purposes  of  war.  This  presumption  ari.^ 
when  such  hostile  destination  of  the  Vessel  is  either  the  Enemy's  FW 

« 

at  Sea  or  a  hostile  Port  used  (»xclusivelv  or  mainly  for  Naval  or  Mill- 
tary  K(iuij)nient  (Jonge  Margaretha,  1  C.  Rob.  188.  Peterlu)f,i>^^'' 
lace,  58). 

'*  i\\.  The  list  of  (fOods  Conditionally  Contraband  compri>=e>:— I^^ 
visions  and  Litjuors  fit  for  ccmsumption  of  Armv  or  Navy  (•^^'"P 
Afargaretha,  1  C.  Rob.  101.  Haabet,  2  C.  Rob.  174.  Edwards  ^f- 
R()i>.  VyS.  ]^lnger,  (>  C.  Rob.  125).  Money.  Telegraphic  MaterialN 
siicli  as  Wire,  Porous  (\ips,  Platina,  Sulphuric  Acid,  and  ZiiK'  (^ 
Pai'Iiamcntarv  PajK'rs,  North  America,  No.  14,  18GJ^,  p.  5).  Matenal? 
for  the  construction  of  a  Railway,  as  Iron  Bars,  Sleepers,  &c.  ^'**^ 
(see  Lord  Kings(Io\vn's  Speech  in  the  Hous(»  of  I^ords,  May  '2().  l"^''^'" 
llay.  Horses.  Rosin  (Nostra  Signora  de  Begona,  5  C.  E(>1>- "'-[" 
Tallow  (Neptunus,  :)  C.  Rob.  lOS).  Timber  (Twende  Brodn'. -^  ^'■ 
Roi).  :\:]), 

'Mir).  It  is  part  of  the  |)rerogative  of  the  Crown  during  the  ^vart^ 
extend  or  reduce  the  lists  of  Articles  to  he  held  Absolutely  or  0^^"'' 
tionally  Contrahan<l.  subject,  ho\yever,  to  any  Treaty  Engag?"^^'"^' 
binding  upon  Cireat  Britain. 
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*  ()ft.  If  the  C'ommandor  is  siitisfiod  that  the  (loods  on  l)oar(l  the  Ves- 
are  fit  for  i)urix>st».s  of  i)oacv  exchisively,  ho  should  allow  the  Vessel 

procee<l  on  her  course." 

IIollaiHrK  Maiuiiil  of  Naval  Vrl/A.*  Law  (iKKuecl  hy  authority  of  tlie  I^ord'H 
CVHiiiiilKMloiierH  of  tho  Admiralty.  1H88).  11>-21. 

riie  <|uestion  of  eoiitrahand  did  not  Ix'coine  the  subjwt  of  judicial 
itn)versy  during  the  war  with  Spain,  liut  it  was  dealt  with  in 
neral  Ordei-s  Xo.  41>2.  Premising  its  definition  with  the  explana- 
II  that  *'  contraband  of  war  comprehends  (miy  articles  having  a 
Iig<»rent  destination  as  to  an  enemy's  |K)rt  or  flwt/'  the  order  speci- 
1  certain  articles  as  '*  ahsohitely  contraband  ''  and  others  as  '*con- 
i<mallv  <*ontraband/'    The  fonner  wen»: 

*Onlnance;  machine  guns  and  their  appliances,  and  the  parts 
*reof:  armor  plate,  and  whatever  {HTtains  to  the  offensive  and 
ftMisive  annameni  of  naval  vessi»ls;  arms  and  instruments  of  iron, 
el,  brass,  or  copiH»r,  or  of  any  other  material,  such  arms  and  instru- 
nts  lH»ing  es|HH*ially  adapted  for  use  in  war  by  land  or  s<»a;  torpc- 
»s  an<I  their  appurteminc<»s:  casi»s  for  mines,  of  whatever  nuiterial; 
^iiwring  and  transj>ort  materials,  such  as  gun  carriages,  caissons, 
•tridp»  l)oxes,  campaigning  f<»rges,  canttH*ns,  i>ont(M>ns:  ordnam^e 
^n-s:  |H>rtable  rangi*  fin<K»rs:  signal  flags  destined  for  naval  use; 
inninition  and  explosives  of  all  kinds;  machinery  for  the  numufac- 
re  of  arms  and  munitions  of  war:  MiltiK'ter;  military  accouterments 
id  Hiuipments  of  all  sorts;  horM»s." 
The  *' ccmditioimllv  c(»ntraband  "  were: 

**(\wl,  when  dc»^tined  fur  a  naval  >tation.  a  |>ort  of  call,  or  a  ship 
slii|is  of  the  enemy;  mnteriaU  for  the  (*«»nstru<'tion  of  railways  or 
fgraphs,  and  money,  when  such  materials  or  money  an*  dt^tineil 
f  the  enemy's  forci»>:  provi>ion>.  when  d(»stined  for  an  enemy's  ship 
••*lii|)s,  or  for  a  place  that  i>  U'>iegi»d." 

f*y  the  Spanish  royal  di^ree  of  April  'J.*^,  lSt)8,  c*ontrai>aiid  was 
iiie^l  as  follows: 

*  C*annon,  nnichine  gun^,  inortap:.  gun<,  all  kinds  of  anns  and 
^rins,  bullets,  lN»mb^,  grenatle>,  fu>4»*».  rartri<lgi»>,  matrhe**,  jM)wder, 
l^linr,  saltjM^ter,  dynamite  and  every  kind  of  explo>ive:  arti«'le*»  of 
'>|Hnent  like  uniform^,  >trap*-,  *-atMle^  ami  artillery  and  eavalry 
tios»<;  engin<*>,  for  slii|>s  and  their  a<-ee*^Mirie*».  >haft-«,  M-rew*., 
''^rs  anti  other  artich»>  \immI  in  the  iM)nMrnrti«»n.  n'pair  and  arming 
^•r-ships;  and  in  g«»nenil  all  warlike  in*-trum«'nt>,  uteiivjl^,  itM»ls, 
^  other  articU»s,  and  whatever  may  henMifter  Ik»  d«*tennin(Hl  to  U» 
^tmUiml." 

■iut  for  the  last  claus4\  wlii<'h  M»<Mnt»d  to  U*  capable  of  n»iitlering  the 
^wnling  s|M»<'ific  enum«'ration  nugatory,  lhi<  paragraph  would  U* 
^  to  little  objection.     Sinmi  after  its  promulgation  the  oiwration 
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of  the  decree  was  restricted,  on  the  request  of  the  Italian  Govemm«it, 
hy  :i  special  dispensation  in  favor  of  sulphur,  which  is  obtained 
chiefly  from  Sicily. 

rroclamntloiis  niul  Decrees  during  the  War  with  Spain,  85,  88,  93. 

^*According  to  article  13  of  the  '  Regulations  on  Maritime  Prizes,' 
articles  considered  as  contraband  of  war  are  announced  for  general 
information  in  a  special  declaration.  The  following  have  been 
declared  such  in  declarations:  (a)  All  kinds  of  arms,  both  hand 
(portable)  and  artillery  (ordnance),  whether  assembled  or  in  parts; 
(h)  ammunition,  such  as  projectiles  for  cannon,  fuses,  bullets,  cap- 
sules, cartridges,  cartridge  case^i,  i>owder,  saltpeter,  sulphur;  (e) 
objects  or  accessories  for  making  explosions,  such  as  mines,  dynamite^ 
pyroxylene,  and  other  explosive  compositions;  (d)  artillery  appli- 
ances, engineer  and  army  vehicles,  such  as  gun  carriages  and  mounts, 
cartridge  boxes  or  packs  (small  arms  and  ordnance),  field  forges, field 
kitchens,  tool  wagons,  i)ontoons,  bridge  trestles,  draft  harness,  etc; 
(e)  articles  of  troop  equipment  and  dress,  such  as  cartridge  boxes  and 
bags,  knapsacks,  bandoleers,  breastplates,  intrenching  tools,  dnuns, 
kettles,  saddles,  horse  trappings,  ready-made  uniforms,  tents,  etc; 
(/)  naval  vess(»ls  sailing  to  an  enemy's  port,  even  though  under  a  neu- 
tral connnercial  flag,  if  by  the  construction  of  their  hull,  their  interior 
arrang(»ment,  and  other  signs  they  are  evidently  built  for  war 
j)iirp()scs  and  are  going  to  the  enemy's  jK)rt  for  the  purpose*  of  l)eing 
sold  or  turned  over  to  the  enemy;  (</)  generally  speaking,  all  other 
()l)jects  (linTtly  intended  for  war,  whether  land  or  naval,  if  they  are 
being  transported  at  the  cost  of  or  with  destination  to  the  enemy. 
By  the  designation  •  to  the  enemy  '  is  meant  transportiition  to  his  fleet, 
to  one  of  his  j)orts.  or  even  to  a  neutral  port  if  the  latter,  according 
to  ohviouh  and  indisputable  proofs,  merely  serves  as  an  intermediate 
station  to  the  oneniy  and  as  the  final  goal  of  all  transportation. 

'*  The  foHowing  acts  are  considered  on  a  par  with  military  contra- 
I)and  and  involve  the  same  conse<]uences  for  a  neutral  vessel  and  cargo: 
(1)  Convevance  of  hostile  trooi)s,  militarv  detachments,  and  indi- 
vidiial  military  ])ersons,  and  {"2)  conveyance  of  enemy's  dispatches— 
that  is,  Im^iness  corresjHnideiice  Ix^ween  hostile  conmnmders  and 
(heir  agents  stationed  on  a  vessel  or  on  territory  l)elonging  to  or  ckyu- 
])ied  bv  the  cneniv." 

Uussinn  Si>o<inl  I  list  motions.  Sept.  20.  1(HX»,  ApiKmdix  II..  supplenientinc 
th«»  Prize  Uoj:ul:iti(His  <»f  March  27,  181)5.  For.  Uel.  1004.  TriT,.  747.  TH 

The  ('imiiuM;ili(»n  hero  usimI  as  a  basis  for  a  Ust  of  contraband  articles  is 
tliat  ;xiv('H  io  tli«'  nminrration  of  tlic  ukase  of  the  jjowrniiijr  stMiat»» 
of  May  12.  1S77.  (Hi  the  occasion  of  tht*  war  lK.»t\vetMi  Hnssia  :»»J 
Tnikcy,  printed  on  p.  477,  Foreign  Relations,  1877.  (For.  Uel.  UW. 
754 ) . 
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•  VI.  The  following  articlos  are  considered  as  contraband  of  war: 
Ml)  Small  arms  of  all  kind,  Ixith  portable  and  of  artillery, 
irtlier  nioiinteil  or  in  parts,  as  woll  as  annor  plate. 

*(2)   Ainninnition  for  firearms,  such  as  shells,  Inmib  fuses,  bullets, 

)s,  cartridge's,  cartridges  tul)es,  po\v(h»r,  sulphur,  saltiKJter. 

*(8)   Material  and  all  kind  of  substances  for  mailing  explosions, 

rh  as  tor|)e<loes,  <lynamite,  pyroxilin,  various  fulminary  substances, 

idiictors,  and  all  articles  used  for  explmling  mines  and  torpe<loes. 

*(4)   All  material  for  the  artillery,  the  engineer  corps,  and  troop 

ins,  such  as  gun  carriages,  limlx>rs,  cartridge  and  ammunition 

ces«  campaign  forgi»s,  field  kitchens,  instrument  wagons,  pontoons, 

dge  trestles,  barlxMl  wire,  harness  for  transport  S4*rvice,  etc. 

*(5)   Material  for  the  e<]uipment  and  clothing  of  trcM)ps,  such  as 

idoliers,  knapsacks,  sword  hilts,  cuirassi^,  intrenching  tools,  har- 

Bi,  unifonns,  tents,  etc. 

'(6)  Ships  which  are  l)ound  to  an  enemy's  port,  even  if  sailing 

der  a  neutral  connnen^ial   flag,  if  their  (construction  or  internal 

*angements  or  any  other  indication  would  show  that  they  are  built 

•  warlike  pur|>osc»s  or  for  sah»  or  destined  to  l)e  handed  to  the 
^my  ufxm  arriving  at  their  destination. 

^(7)   All  kinds  of  ships'  machinery  or  lx>ilers,  whether  mounted  or 

parts. 

"(H)  All  kinds  of  fuel,  such  as  (M>aK  naphtha,  alcohol,  and  such  like. 

*(9)  Telegraph,  telephone,  and  railway  material. 

'(10)   In  gc»neral,  everytliing  intendeil  for  warfan»  on  land  or  sea, 

o  r'uw  tixxl  stuffs,  hors4»s,  U^asts  of  burden,  and  others  available 

•  warlike  purposes  if  they  an»  transported  for  account  of  or 
ended  for  tin*  ent^mv. 

'  VII.  The  folh)wing  actions,  proliil>ited  to  neutrals,  are  considered 
violating  neutrality:  The  tran>|M)rt  of  the  enemy's  troops,  its 
pgmms  or  correspon<leni*<',  th(»  supplying  it  of  transi)ort  Ixwits  or 
r  vessels.  Vt»ss<»ls  of  iieutraN  found  to  U»  breaking  any  of  these 
les  may  \n\  ac^*ording  to  cin-uiiistann»s.  eaptunnl  and  confiscate<l. 
*VIII.  The  Im|M*rial  (lovminH^nt  n»st»rvi»s  the  right  to  depart 
wn  the  alxkve  divisions  with  n*g:ird  to  a  neutral  or  hostile  {M>wer 
ich  on  its  part  <Ioi»s  not  ol>>4»rve  them,  as  well  as  to  lake  measun»s 
t^^sarv  to  fit  the  <'ircuin>taiir4»'-  of  t»ach  individual  cas*». 
'IX.  Tlie  detaile^l  rules  whirh  th«*  military  auth<irities  are  l>ound 
observe  during  the  war  at  >ea  an»  pn^M-riU**!  in  the  pri/.**  regu- 
ions  samiionod  by  His  Maj«^ty  the  Km|K'ror  on  March  27,  lSi>5,  as 
well  as  in  s|>e(Mal  instruct inn^  appn>ved  by  the  council  of  the 
niralty  on  SeptemlnM*  iM),  Iikmk  n»lative  to  the  detention,  visitation, 
>ture^  the  conveyamr,  and  th**  delivery  of  slii|>s  and  capture^l 
ids.** 

Imperial  RttfHlmi  Onltr.  Fehnniry  14.  U*m.  For.  Uel.  iOOI.  TSU;  Moutlily 
CoQMilar  RefMtrtn.  May.  liMM.  LXXV.  307. 
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By  an  imperial  order  of  April  8-21,  1904,  cotton  was  added  to  the 
contraband  list.  This  was  stated  to  apply  to  raw  cotton  and  cotton 
waste,  and  not  to  manufactured  cotton. 

For.  Rel.  190i,  729,  730. 

"  It  is  hereby  decided  that  the  undermentioned  goods  shall  be  re- 
garded as  contraband  during  the  present  war  between  Japan  and 
Russia : 

"  1.  The  following  goods  shall  be  treated  as  contraband  of  war  in 
case  they  are  going  to  pass  through  the  enemy's  territory  or  in  case 
they  are  destined  for  the  enemy's  territory  or  his  army  or  navy: 

'"Arms,  ammunition,  explosives,  and  the  raw  materials  thereof 
(including  lead,  saltpeter,  sulphur,  etc.)  and  apparatus  for  manufac- 
turing them,  cement,  uniforms,  and  equipment  of  military  and  naval 
men,  armor  plates,  materials  for  the  construction  and  equipment  of 
men-of-war  and  other  ships,  and  all  other  goods  to  be  used  solely  for 
purposes  of  war. 

"  2.  The  following  goods  shall  be  treated  as  contraband  of  war  in 
case  they  are  destined  for  the  enemy's  army  or  navy,  or  in  case,  fnai 
the  nature  of  the  locality  in  the  enemy's  territory  to  which  they  are 
bound,  they  may  be  considered  to  be  intended  for  the  use  of  the 
enemy's  army  or  navy : 

"  Provisions,  drinks,  horses,  harness,  fodder,  vehicles,  coal,  timber, 
money,  gold  and  silver  bullion,  and  materials  for  the  construction  of 
telegraphs,  telephones,  and  railways. 

''3.  Of  the  goods  mentioned  in  the  foregoing  two  clauses,  those 
which  on  account  of  their  quality  or  (juantity  may  be  judged  to  lie 
evidently  intended  for  tlu»  use  of  the  ship  that  carries  them  shall  not 
be  treated  as  contraband." 

Jjipnneso   contraband   regulations,    Feb.    10,    1904,    For.    Rel.    1904,  41t>; 

Monthly  Consular  Kei>orts.  May.  LXXV.  31>4. 
A  soniowbat  different,  but  ai)[)arently  not  vei*>^  accurate,  version  is  given 

in  the  British  Pari.  Papers,  Russia,  No.  1  (1905),  7-8. 

In  neutrality  regulations  issued  by  the  Chinese  Government  on  the 
outbreak  of  the  Kusso- Japanese  war,  there  were  enumerated  as  contra- 
band— 

"(^/).  Cannon  shot,  lead  balls,  powder,  and  all  sorts  of  weapons. 

''(//).  Saltj)eter,  sulphur,  and  all  materials  used  in  the  manufacture 
of  j)owder. 

'•(<").  All  vessels  that  may  l)e  used  in  fighting  or  materials  used  in 
their  construction. 

"(f/).  Official  dispatches  relating  to  the  war." 

For.  Rel.  1904,  19. 
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hy  tlio  namo  ro^latioiiM  it  wah  forbidden  "  to  Imy  up  contrnband  of  war 
for  the  lielli^reiitH  **  or  **  to  iiiaiiiifa<*ture  <'ontraband  of  war."  The 
obnervance  of  thia  rule  was  eujoined  on  foreignera  within  the 
Empire.     (Ibid) 

IV.  COSTHOVERHlEti  At;  TO  CERTAIS  ARTICLES. 

1.  roAu 

g  12iV2. 

"  Tlio.  discussion  which  at  this  time  is  going  on  respecting  the  mili- 
tary diaracter  of  (*oal,  an<l  whether  it  is  now  exchuled  from  general 
cominenv  as  ocmtraband  of  war  is  a  striking  illustration  of  the  ten- 
ileiiry  to  enlarge  this  power  of  pn)hil>ition  and  st»izure,  and  of  the 
tiec'f»ssity  of  watching  its  exercin*  with  unahated  vigilantv.  lli*n* 
is  an  article,  not  exclusively  nor  even  principally  us4'd  in  war,  hut 
whirh  enters  into  gi>neral  consumption  in  the  arts  ()f  immkt,  to  which, 
indc*eil,  it  is  now  vitally  ne<vssary.  It  has  l)e<*onie  also  im|>ortant 
in  connnercial  navigation.  It  is  a  prcnluct  of  natun*  with  which 
fviine  regions  an»  iKMinti fully  supplietl  while  others  an»  destitute  of 
it«  and  its  trans|xirtation,  instead  of  nuM*ting  with  im|MMliments, 
►hoiihl  l)e  aided  and  en<*ouragfHl.  The  attempt  to  enable  lN*lligi*n*nt 
nations  to  prevent  all  trade  in  thi^  m<»>t  valuahh'  ac<i^sc)rv  to 
niechani(*al  iH>wer  has  no  just  claim  for  supiM>rt  in  the  law  of  nations; 
and  the  United  Statt^s  avow  their  detennination  to  op|>os(>  it  as  far  as 
their  v<»>s<»ls  an»  iimciTued." 

Mr.  (*n»\  iUH\  tif  Stat<'.  to  Mr.  Mas<iii.  iiiin.  to  Fnuuf*.  No.  UX».  Junv  27, 
IK-V!!.  MS.  IiiKt.  Fran<i»,  XV.  r2il 

'•Considering,  that  the  vess4»ls  of  war,  Inith  Chilean  and  Peruvian, 
are  supplied  with  coal  from  the  mines  of  C^hile  for  their  hostile 
operations  on  this  i*im< : 

**  Considering,  that  the  law  of  war  {MTinits  the  lielligi^rents  to 
HPiasp  anything  employed  hy  the  enemy  to  carry  on  hostilities  against 
them,  whirh  is  the  east*  with  the  said  <*oml>ustil>le,  and  that  it  is  also 
the  pHxlurtion  of  the  enemy's  country : 

-Considering,  that  a  lM»lligen»nt  ha>  a  right  to  d<M*lare  new  articles 
to  Im»  (-ontralmnd  of  w«r.  wh«»n  from  the  cinMim>tan<*e>  of  the  war  thev 
lienmie,  on  the  part  of  the  enemy,  elements  for  iin«leiiaking  and  carry- 
ingon  lHistiliti<*s; 

**  Considering,  lastly,  that  the  (lov^'rnmenl  of  Chile  has  dtN*lareil 
coal  di-stiniHl  for  the  us<»  of  the  Spanish  vess4»ls  of  war  or  their  priva- 
teers to  U*  niiitrahand  of  war: 

**  I  have  re><dve<l : 

**  1st.  (\ial  fnwn  the  varion>  Chilean  mines  i>  diM'lanNl  (Mmtrahand 
of  war.    .    .    . 
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'"  3rd.  This  declaration,  confined  as  it  is  to  a  special  case  and  pecu- 
liar to  the  present  war,  is  not  intended  to  establish  any  precedent 
with  respect  to  the  general  principle,  that  coal  should  not  be  consid- 
ered contraband  of  war." 

ProviHioual  Declaration,  issued  Jan.  29,  186G,  by  Admiral  Nuiies,  com- 
manding tbc  Spanish  naval  forces  in  the  Pacific,  in  the  war  vrith  tbe 
allicil  republics  on  the  west  coast  of  South  America. (56  Br.  &  For. 
State  Papers,  710.) 

"  That  in  the  actual  stat«  of  war  in  which  the  Republic  find*? 
itst»lf  with  the  Government  of  Spain,  it  is  nece.ssary  to  detemiiDC 
the  conditions  of  certain  articles  which,  being  of  lawful  commerce, 
may  1x5  considered  according  to  circumstances  as  contraband  of  war; 

I  decree : 

"  Sole  article.  Coal  and  provisions  will  be  considered  contraband  of 
war  wh(Mi  one  or  the  other  ai'e  destined  for  the  use  of  Spanish  ships 
of  war." 

Decree  of  President  Prado,  of  Peru,  Feb.  9,  1866,  56  Br,  Sc  For.  State 
Pai)ers,  917-018. 

In  instructions  issued  next  day  to  the  (rommanders  of  Peruvian  men-of- 
war  and  privateers,  after  tlie  enumeration,  as  contraband,  of  certain 
"  instruments  manufacturtnl  for  war,'*  there  is  the  following  passage: 
"Equally  so  [i.  e.,  contraband]  are  coal  destined  for  the  veweto  of 
war  of  the  enemy  or  his  prlvatc^ers,  coined  gold  and  silver,  and  «U 
provisions  destined  for  the  enemy,  as  is  also  the  correspondence  drt- 
tintnl  for  the  same.  This  catalogue  will  l>e  increast»d  in  ease  tbe 
war  extends  on  shore.  Likewise  are  (:H)ntral)and  of  war,  if  (ie^1iD«' 
for  the  enemy,  land  and  sea  tro()i>s,  and.  in  general,  all  those  iod'- 
viduals  havinj:  a  military  character."  (56  Br.  &  For.  State  Pujw^ 
914.) 

"Had  coal  boon  doclared  unconditionally  contraband  of  war,  the 
j)rocodont  would  have  boon  awkward  in  the  event  of  war  M^^^ 
foreign  nations  whoro  tho  Unitod  States  as  a  neutral  would  desiK 
the  largest  opportunities  for  the  exportation  of  coal." 

Report  of  Mr.  Clianiberlniii.  Commissioner  of  Navigation,  1^08,  P- ''^ 
See,  at  the  same  place,  a  statement  as  to  the  lil>eral  regulations  :jW*J 
by  the  Treasury  Department  for  the  execution  of  the  actof  Apn'  — 
180S.  coiiceniiii^  tla*  <»xport  of  ^-oal  or  other  material  iist'd  •"  ^ 
from  any  seaport  of  the?  TnitiHl  States  during  the  war  witli  Spa*''- 

By  section  8,  article  (>,  of  tho  Ku.ssian  rogidations  of  Fol).  1^«  ^ 
there  is  included  niu-onditional  as  contraband  '*  overv  kind  of  l^^' 
such  as  coal,  naphtha,  alcohol,  and  other  similar  nuitorials." 

In  an  instruction  to  tho  British  ambassador  at  St.  Petop''"^' 
Aug.  10,  r.)OK  Lord  Lansdowno  said:  ''This  treatment  of  t*^!** 
unconditionally  contraband  is  diametrically  opposed  to  the  decl*^" 
tion  made  at  tho  AA^ost  African  C'onforonce,  held  at  Berlin  in  ^^* 
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by  tho  Russian  pIcni|x>toiitiary,  wlio  stated  that  his  instructions  wen* 
peremptory,  and  that  his  (iovernnieiit  refused  categorically  to  am- 
Ncnl  to  any  treaty,  convention,  or  dechiration  of  any  kind  which 
would  imply  the  reco^iition  of  coal  as  contraband  of  war.*^ 

In  an  interview  on  Si»pt.  *J1,  11^01.  Count  Lanisdorff,  as  reported 
by  the  Uritiish  ambassador,  stated  that  ''  it  was  permissible  for  the 
Russian  Government  to  change  their  views  since  1884,  during  which 
time  many  developments  and  circumstances  had  occurred  which  had 
induced  them  to  modify  their  opinion/^ 

On  Oct.  U  the  Russian  (iovernment  issued  a  memorandum,  by 
which  rice  and  fcxxl  stuffs  were  placed  in  the  category  of  conditional 
contraband,  but  c*oal  was  left  in  the  category  of  absolute  contraband. 
The  British  (iovenunent  expressi»d  regrt»t  that  coal  was  not  trans- 
ferred to  the  conditional  category,  as  well  as  the  hope  that  a  more 
favorable  view  might  yet  be  taken  by  Russia. 

Pari.  Paiierw,  UuHMia.  No.  1  (11M»r>).  i:i-14.  21,  22,  20. 

2.  Trovikionh. 
55  1253. 

**In  one  of  your  letters  of  Marcli  V\  you  express  your  apprehen- 
sions that  some  of  the  lK»lligen»nt  iM)wers  may  Mop  our  ves.sels  going 
with  grain  to  the  jxirts  of  their  c»nemies,  and  ask  instructions  which 
may  meet  the  qui^stion  in  various  points  of  view,  intending,  however, 
10  the  meantime  to  contend    for  tlie   ampl(*st    fnnMlom   of  neutral 
Dttions.     Your  intention  in  this  is  |M»rfectly  pro|HT,  ami  coincid<»s 
^ith  the  ideas  of  our  own  (iovernment  in  the  particular  cas«»  you  put, 
•s  in  general  cascvs.     Such  a  >toppag<»  to  an  unbhx^kaded  |M»rt  would 
"^  ••<>  uiUH|uivocal  an  infringement  of  the  neutral  rights  that  we  can 
'^  conceive  it  will  1m»  attempted.     With  n»>iH»ci  to  our  conduct  as  a 
'^^utpal  nation,  it  is  marked  out  in  our  tn»atii»s  with  FniiKf*  and  IIol- 
'■Ocl^   two  of  the  Ixdligerent  iM>wers;  and  as  the  duties  of  neutrality 
'*'l'*ir«  an  equal  cimduct  to  IkkIi  parties,  we  should,  on  that  gnumd, 
Y.  ^"^  the  same  principles  towanis  (Ireat  Britain.     We  presume  that 
.  **  "Would  Ik»  satisfactorv  to  her.  U»eauM»  of  its  et/uafiti/,  and  U»<'ause 
^^^  ^oo,  has  sanctioned  tin*  same  principles  in  her  tn»aty  with  Fnince. 
T^'^*^   our  17th  article  with  Fran<*e,  which  un\<t  U»  disagn»eable.  as 
r^*^^^   its  natun*  it  is  un(H)ual,  is  adopted,  exactly,  by  (in^at   Britain 
^  HtM*  40|||  article  with  the  same  |M»wer:  and  would  have  laid  her,  in 
•  **ke  ra.«4e«  under  the  siune  un«M)ual  obligation^  against  us.    We  wish, 
^^'^^  that  it  could  U*  arranm^d  with  (in»at  Britain  that  our  treatii*s 
^th  Prance  and  Ilctlland,  and  that  of  Fran<v  and  (in»at   Britain 
l^nidi  agree  in  what  n*s|M»<'t*.  neutral  nation^)  >hould  form  the  line 
•^conduct  for  us  all,  in  the  pn»M*nt  war,  in  the  casi»s  for  which  they 
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l)rovicle.  Where  they  are  silent,  the  general  principles  of  the  law  of 
nations  must  give  the  rule.  1  mean  the  principles  of  that  law  as  they 
have  Iwen  lil)eralized  in  latter  times  by  the  refinement  of  manners 
and  morals,  and  evidenced  by  the  declarations,  stipulations,  and  prac- 
tice of  every  civilized  nation.  In  our  treaty  with  Prussia,  indeed,  we 
have  gone  ahead  of  other  nations  in  doing  away  restraints  on  the 
connnerco  of  peaceful  nations,  by  declaring  that  nothing  .shall  be  con- 
traband, for,  in  truth,  in  the  present  improved  state  of  the  arts,  when 
every  country  has  such  ample  means  of  procuring  arms  within  and 
without  itself,  the  regulations  of  contraband  answer  no  other  end 
than  to  draw  other  nations  into  the  war.  However,  as  nations  have 
not  given  sanction  to  this  improvement,  w-e  claim  it,  at  present,  with 
Prussia  alone." 

Mr.  JolTorson,  Sei'.  of  State,  to  Mr.  Piiickney,  luln.  to  England.  May  7. 
ITOa  MS.  Inst.  V.  States,  Ministers,  I.  278. 

The  apprehension  exj)ressed  by  Pinckney,  to  which  Jefferson 
referred  in  the  foregoing  instruction,  soon  proved  to  be  well  grounded. 
By  a  decree  of  the  national  convention  of  France,  of  May  9, 1793,  the 
commanders  of  French  shij)s  of  Avar  and  privateers  were  authorized 
to  seize  and  bring  in  merchant  ves.sels  laden  wholly  or  in  part  with 
l)ro visions,  being  neutral  property  bound  to  an  enemy's  port. 

This  decree  was  soon  followed  by  a  British  order  in  council,  issued 
June  8,  1793,  by  whidi  the  commanders  of  British  ships  of  war  and 
j)rivate(*rs  were  ordered  to  detain  all  vessels  laden  wholly  or  in  part 
with  grain,  flour,  or  meal,  bound  to  any  port  in  France  or  any  port 
occupied  bv  the  armies  of  France,  in  order  that  such  grain,  flour,  or 
meal  might  be  i)urc]iased  on  behalf  of  the  British  (iovernment,  or  in 
order  that  the  cargo  might  be  disposed  of  in  the  ports  of  a  country  in 
amity   with   (ireat   Britain.     The   British   Government   assumed  to 
justify  this  order  on  the  m'ound  that  '' bv  the  law  of  nations,  as  Isi" 
down  by  the  most  modern  writers/'  and  i)articularly  by  Vattel. «' 
j)r()visi()ns  \vere  to  be  considered  as  contraband,  and  as  such  liable tfl 
confiscation,  iu  th(»  cases  where  "  the  depriving  an  enemy  of  these  sup- 
1)1  ies,  is  one  of  the  means  intended  to  be  employed  for  reducing  him  to 
reasonable  terms  of  peace."     ''The  actual  situation  of  France/' saw 
Mr.   Hammond,   British   minister  at  l^hiladelphia,   'Ms  notoriously 
such,  as  to  lead  to  the  emplovinii:  tliis  mode  of  distressinir  h^r  ^^^ 
joint  operations  of  tlie  diflerent  powers  engaged  in  the  war:aua^" 
reasoning  which  in  these  authors  ai)plies  to  all  cases  of  this  son.'^ 
certainly  nnich  more  apj)licabl(»  to  the  present  case,  in  which  the u^" 
tress  results  from  the  unusual  mode  of  war  emploved  bv  the 
himself,   in   having  armed   almost   the  whole   laboring  class  en 
French  naticm,  for  the  purpose  of  coinmenchuj  and  supporting d<^ 
tilities  against  all  the  governments  of  Europe;  but  this  reassoning'' 
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Kist  of  all  applicable  to  tho  circumstances  of  a  trade,  which  is  now 
I  A  great  nieasun^  entirely  carried  on  by  the  actually  ruling  party  of 
ranc'e  itself,  and  which  is  therefon*  no  long<»r  to  Ikj  n»garded  as  a 
lercantile  speculation  of  individuals,  but  as  an  imnie<liate  o{X'ration 
f  the  very  |>ersons  who  have  declan»d  war,  and  an>  now  carrying  it 
n  against  (m*at  Britain.  On  thest»  considerations,  therefore,  the 
owers  at  war  would  have  lK»en  jx'rfectly  justifiable  if  they  had  con- 
dere<l  all  provisions  as  contraband,  and  had  directtnl  them,  as  such, 
)  l)e  brought  in  for  confiscation.  But  the  present  measure  pursued 
y  Ilis  Majesty's  (lovenunent,  so  far  from  going  to  the  extent  which 
le  law  of  nations  and  the  <*ircumstan(Ts  of  the  case  would  have  war- 
inted,  only  has  pn»vente<l  the  Fn»ncli  from  InMug  supplied  wrtth  rorn^ 
[iiitting  all  mention  of  othrr  provi.sions;  and  even  with  resjKK't  to 
irn«  the  regidation  adopte<l  is  cme  which,  instead  of  (*<mfiscating  the 
irgfies,  si>cures  to  the  proprietors,  sup|M>sing  them  neutral,  a  full  in- 
?innification  for  any  loss  they  may  iKJssibly  sustain." 

Mr.   IIaiiinM>ml,  HritlHli  inlti..  to  Mr.  j4»(rtTf«oii,  H«h\  of  Htato,  Hoi>t.   12, 
ITIKi.  Am.  Htute  TaiierM.  For.  IU*1.  I.  240;  Moure,  Int.  Art»itratloiui, 

I.  :2tiu-:«r2. 

The  Uniteil  State's,  on  the  other  hand,  speaking  thnMigh  Mr.  Jef- 

»rson,  Secn»tary  of  State.  declan»<I  that  the  |)osition  that  pn)visions 

ere  contralmnd  "  in  tht»  cas<»  where  tlie  depriving  an  enemy  of  these 

pplies,  is  one  of  the  means  hitvtulvd  to  hf  trnpfoyvd  ft)r  riMlucing 

m  to  n^asonable  terms  of  imnkv,"*  or  in  any  cas(>  but  that  of  a  placv 

tualtij  hlorktuli'd^  wa>  "entin»ly  new;"  that  n»ason  and  us«gi»  had 

ablisluMl  *Mhat,  when  two  nations  go  to  war,  tlios4>  who  cho<is4>  to 

f*  in  iNMice  n*tain  th<*ir  natural  right  to  pur>U(*  their  agriculture, 

mifactures,  and  other  ordinarv   viN-ations;  to  rarrv  th<*  pnxlucf* 

heir  industry,  for  exchange,  to  all  nations,  lM»lligi>nMit  or  neutral, 

*Hial:  to  go  and  c<imr  fn^'ly.  without  injury  or  molestation:  anil, 

tort,  that  the  war  among  otlH*r>  ^hall  Im>,  for  them,  as  if  it  did  not 

."    To  lhes<»  mutual  right>  nation*^  had  allowi^l  one  ex«vption — 

'>f  furnishing  implement>  of  war  to  tht»  lH»lligrn»nts,  or  anything 

•vcr  to  a  blockaded  pla<v.     ImpI(Mn«*nt^  of  war  deMinetl  to  a 

i*n»nt  were  treattnl  as  c(»ntral»and.  and  wi'n»  '»ubjc<'t  to  -K»izun» 

>nfi^*ation.     (%irn,  flour,  and  mnil  won*  not  of  thr  rla>'»  of  ron- 

<l.  and  <*onse*piently  n'lnaiiHMl  artifhv*.  of  free  romm^Trr.     The 

>f  war  lM»twoon  (Jn'at    Britain  and   Kran<v  furni>h«Ml  neither 

t»nt  with  the  right  to  interrupt  the  atrrieultun*  of  the  I'liited 

or  the  |)ea<*eable  c»xrluiiige  of  it**  pHwhu'i'  with  all  nations. 

1  act  t»f  int«Tfen»no»  tendi'd  ilinvilv  to  draw  the  I*nit<Ml  States 

le  state  of  |M»an»   in    .vliirh   tlu\\    wi-hiil   to  n*main.     If  the 

States  |>ennitted  rorn  t<»  In*  MMit  t«»  (treat   Britain  and  her 

ami  refusiHl  it  to  Fnin«v.  >uch  an  act  of  (mrtiality  might 
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lead  to  war  with  the  latter  power.  If  they  withheld  supplies  of  pro- 
visions from  France,  thev  should  in  like  manner  be  bound  to  with- 
hold  them  from  her  enemies  also,  and  thus  to  close  to  themselves  all 
the  ports  of  Europe  where  corn  was  in  demand,  or  else  make  them- 
selves a  party  to  the  war.  This  was  a  dilemma  into  which  no  pre- 
text for  forcing  the  United  States  could  be  found.  Great  Britain 
might,  indeed,  "  f e(»l  the  desire  of  starving  an  enemy  nation;  but 
she  can  have  no  right  of  doing  it  at  our  loss,  nor  of  making  us  the 
instrument  of  it." 

Mr.  Jefferson,  Sec.  of  State,  to  Mr.  Pinckney.  mln.  to  England,  Sept  7, 
^1703,  Am.  State  Pai)er8,  Fur.  Uel.  I.  230. 

See,  alRo,  Mr.  Jefferson,  Set*,  of  State,  to  Mr.  Hammond,  British  mia, 
Sept.  22.  1703,  Am.  State  Papers,  For.  Rel.  I.  240;  Mr.  Pinckiwy  to 
T^rd  GrenviUe,  undated,  id.  449;  Mr.  Hammond,  British  mia.  to 
Mr.  Randolph,  Soo.  of  State,  April  11,  1794,  id.  449;  Mr.  Randolpli 
to  Mr.  Hammond,  May  1,  1704,  id.  450. 

In  his  note  to  Mr.  Hammond  of  May  1,  1794,  last  above  eited,  Mr.  Ran- 
dolph said:  "If,  by  a  circuit  of  construction,  food  can  be  «fiircr- 
»a\\\f  ranked  among  military  engines,  what  article,  to  which  baman 
comfort  of  any  kind  caii  l)e  traced,  is  not  to  be  registered  as  contra- 
band V  In  some  i>eculiar  circumstances,  it  must  be  confessed,  corn, 
meal,  and  flour,  are  so ;  as  in  a  blockade,  siege,  or  investment  Tbere 
the  exclusion  of  them  dire(;tly  and  obviously  goes  to  the  reduction 
of  tlie  place;  but  neutral  commerce  is,  in  this  instance,  infringed 
only,  where  the  exclusion,  if  continued  without  interruption,  woaM 
1)0  de<'isive  in  its  effo<'t." 

See,  also.  Mr.  Jefferson,  Sec.  of  State,  to  the  French  mln.,  Nov.  30,  1793. 
Jefferson's  Works,  IV.  S<;. 

See  Ix)dKe's  Hamilton,  IV.  304;  V.  253. 

"  Certainly  provisions  are  not  allowe<l.  by  the  c»onsent  of  nations,  to  be 
(contraband  but  wlH»rt»  everything  is  so.  as  in  the  case  of  a  blocliaded 
town,  with  which  all  inten-ourse  is  forbidden.'*  (Mr.  Jefferson  to 
Mr.  Everett,  Fel).  24,  1823,  Jefferson's  Works,  VII.  270.) 

The  order  in  council  of  June  8,  1793,  was  followed  bv  other  orders 
against  which  the  United  States  likewise  protested.  In  the  instruc- 
tions given  by  Edmund  Randolph,  as  Secretary  of  State,  to  Mr.  Jay 
on  May  0,  1704,  with  reference  to  the  hitter's  sj^ecial  mis.sion  to  Eng- 
land, the  first  topic  discussed  was  that  of  ''  the  vexations  and  spolia- 
tions connnitted  on  our  coninierce  bv  the  authoritv  of  instructions 
from  the  British  (Tovcrnment.''  For  injuries  committed  under  the 
order  of  June  8,  1703,  Mr.  Jay  was  instructed  that  one  of  the  prin- 
ciples on  which  he  was  to  demand  compensation  was  "that  pro- 
visions, except  in  the  instance  of  a  siege,  blockade,  or  investment  are 
not  to  be  ranked  among  contraband.''  l\y  Article  VII.  of  the  tn^aty 
concluded  bv  Mr.  Jav  with  Lord  GrenviHe  on  Novemlxu*  19,  l"*^* 
a  mixed  commission  was  constituted  for  the  purpose  of  awarding 
indenmity  for  damages  I)v  reason  of  irregular  or  illegal  captures  or 
condemnations.     Among  the  questions  determined  by  the  conmiis- 
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sioners  none  was  more  elaborately  argued  than  that  of  the  legality 
of  the  onlers  in  council  relating  to  the  seizure  of  provisions.  By  a 
majority  of  the  l)oard  the  ordei-s  weiv  held  to  have  been  illegal  and 
damages  to  a  large  amount  were  awarded. 

Moore,  Int.  ArbitrationH.  I.  :i4M*i-31(»,  :m<^:M1.  :vI4.  An  excellent  Rum- 
niary  of  the  contentionM  of  the  at^eiitK  of  tlio  two  (SoveninientR  oon- 
(vmhifc  tlie  proviHinn  onlers.  of  the  KroundH  on  whU-h  the  legality 
of  the  onlerx  was  nuiintahMHl  on  tli4>  ont*  hand,  and  their  Illegality 
pronoun<*e<l  hy  the  iHianl  on  tlK*  otlH*r.  Is  ;;lven  In  \Vheaton*H  Kle- 
nieutH  of  International  T^aw,  l>awren<*(**s  (Nlltion,  1H.75,  rMTf-TM. 

''Before  the  tn*aty  with  Oreat  Britain  h4*r  cnilsers  <>:ipture(l  neutral 
vessels  Niund  to  Fran<v  with  provisions.  She  asserted  that  In  eer- 
tnin  rases  pn»vislons  wen*  eontnihan<l  of  war.  ("onscNiuently  that  she 
might  lawfully  <*aptun*  and  <*onfls(*at(*  sn<'h  pn>visions.  We  oppoHed 
the  prin<*lpl(»  and  the  prac*tic(».  Hritain  Insistetl  on  her  right.  In 
this  dllenuna  It  was  agrcnnl  hy  tin*  tn^aty  that  whenever  pnivlslonii 
l>ec<»nilng  (laitralNind  hy  the  law  of  nations  siMMild  1h*  <*uptured,  they 
should  1n»  iMild  for  with  a  nMis«»nahle  nien*antile  pn»flt.  This  stipu- 
lation, without  admitting  tho  principle,  hy  se<*urlng  the  American 
inen'hants  fn»m  loss  in  rasi*  of  <*tiptun\  would  <'ertalnly  tend  t(»  pro- 
mote rattier  than  to  dis(*ounige  a<lvpntures  In  pn)vlslons  to  France.** 
(Mr.  Pl<*fcering.  S<h*.  of  State,  to  Mr.  rim^kney.  min.  to  Kngland,  Jan. 
Uy  1707.  MS.  Inst.  V.  HXnXi^  Ministers.  III.  :rj(>.) 

An  to  reflations  with  Fnuuv.  and  the  dc*crei*  of  May  U,  XllKi,  see  Moore, 
Int.  Arliltratlons.  V.  4412  et  mhi 

Provisions  may  Ijecoine  contratmnd  of  war  when  destines]  to  a  jwrt 
of  naval  e<{nipmeiit  of  an  enemy,  and  a  fortiori^  when  de-stimnl  for 
the  supply  of  his  army. 

Malsontuiire  r.  K<>ating.  2  (iaillson.  .TiTi. 

**  By  the  mo<leni  law  of  nations.  proviM<ms  are  not,  in  general, 
deemed  contral^aml ;  but  they  nuiy  lMM*oine  m>,  although  the  pn)|>erty 
of  a  neutral,  on  ac<*ount  of  the  partiruhir  >it nation  of  the  war,  or  on 
account  of  their  destination.  If  (h^stiinsl  for  the  ordinarv  use  of 
life  in  the  enemy's  country  they  an>  not,  in  giMieral,  <*ontral>and:  but 
it  is  othenn'i.se  if  destined  for  militarv  um».  Ilemv,  if  d(*stiiHKl  for 
the  amiv  or  navv  of  th<'  enemv,  (»r  for  lii^  iM>rts  of  luival  or  militarv 
equipment*  they  are  deenuNl  nMitralmnd.  AnotluT  e.xcM^ption  fn>m 
being  treated  as  contral>an<l  is,  when>  tht»  provi»-ions  an»  the  pn>wth 
of  the  neutral  exiK>rtin^  country.  Hut  if  they  U»  the  growth  of  the 
enemy's  country,  and  mon»  «»>iM»4'ially  if  the  pn»|K'rty  of  his  subjects, 
and  destine*!  for  enemy's  us*»,  then»  d<M'>  not  mn^ui  any  ^<kh1  reasim 
for  the  exemption:  for,  a**  Sir  William  Sn»tt  ha^  oliMTved,  in  such 
case  the  party  has  not  only  ^one  out  of  \\\^  way  for  the  supply  of  the 
enemy,  but  be  has  assist<Ml  liiin  by  t:ikin«r  ntf  his  Mirplus  connucHlities." 

The  r€iiDiiient*n  MHltn.  1  Wh^at.  :i.S2. 

IL  Doc,  551— vol  7 U 


680  CONTRABAND.  [§1253. 

"  The  doctrine  of  the  English  courts  at  the  commencement  of  the 
hist  century  with  re^^pect  to  provisions  was  that '  generally  they  wore 
not  contraband,  but  might  lx»come  so  in  circumstances  arising  out  of 
the  particular  situation  of  the  war,  or  the  conditions  of  the  parties 
engaged  in  it.'**  drain,  biscuit,  chee^^e,  and  even  wine,  when  on 
their  way  to  a  port  of  naval  equipment  or  to  a  naval  armament, 
were  condemned,  and,  as  has  already  been  seen,  the  same  practice 
was  followed  by  the  courts  of  the  United  States.*  In  1793  and 
1705,  the  English  Government  indefensibly  extended  the  application 
of  the  doctrine  to  the  point  of  s(uzing  all  vessels  laden  with  pro- 
visions which  were  Iwimd  to  a  French  port,  alleging  as  their  justi- 
fication that  there  was  a  prospect  of  reducing  the  enemy  by  famine. 
A  serious  disagreement  occurred  in  consequence  with  the  United 
States,  which  maintained  that  provisions  could  only  be  treated  as 
contraband  when  destined  for  a  place  actually  invested  or  blockaded; 
and  the  point  remained  wholly  unsettled  by  the  treaty  of  1704,  which, 
while  recognizing  that  provisions  under  the  existing  law  of  nations, 
were  capable  of  acijuiring  the  taint  of  contraband,  did  not  define  the 
circumstances  under  whi(!h  the  case  would  arisi\*'  The  excesses  of 
the  English  government  cast  discredit  on  the  doctrine  under  the 
shelter  of  which  they  screened  themselves.  Manning  adopts  it,  but 
not  without  evident  hesitation.  AMie^iton  s(»ems  to  think  that  pro- 
visions C4in  only  be  contraband  when  sent  to  ports  actually  besiegwl 
or  blockaded;  and  MM.  Ortolan,  IMuntschli,  and  Calvo  declare  this 
to  \h}  undonbtodly  the  case/'  Until  lately  no  nation  except  England 
had  puslied  its  j)racti('e  even  to  the  point  admitted  in  the  American 
courts,  and  England  itself  had  long  regarded  its  own  doctrine  of  170:5 
as  wholly  untenable:  but  in  iSSf)  the  doctrine  was  revived  to  its 
fullest  extent  bv  a  country  which  has  Ikhmi  in  the  habit  of  inclu(lin<r 
a  very  narrow  range  of  articles  in  its  list  of  contral)and.  France, 
(luring  her  hostilities  of  that  year  \vith  China,  declared  shipments  of 
rice  (l(*stine(l  for  any  ])ort  north  of  Canton  to  be  contraband  of  war. 
The  pretension  was  resisted  by  (mnit  Britain  on  the  ground  that 
though,  in  particular  circumstances,  j>rovisions  nuiy  acquire  a  contra- 
band character,  tliev  can  not  in  general  be  so  treated.  In  answer  the 
French  government  alleged  that  a  s])ecial  circumstance  of  such  kind 
as  to  justify  its  action  was  suppli(Hl  by  the  fact  of  *  the  imixHiamv 
of  ric(»  in  the  feeding  of  the  Chinese  population  '  as  well  as  oi  the 


"  TIh'  .T(>M;;r  Mar^aretlin,  1  Hoi).  VX\. 

''The  KMiijrer.  <»  Uoh.  12r>:  The  Edward,  4  Hob.  (>!). 

^  T>(^  Martens.  Her.  v.  r,7-|. 

'?:M;minn;;.  'MW  72:  Whejiton.  Klein.  i)t.  iv.  clnip.  iii.  S  24;  Ortolan.  Dip.  de  l« 
Men  ii.  VM  and  2U*:  lUuntscldi.  §  So7 :  Calve.  S  2452.  riiiUimon'  <ili.  5 
ccxlvi.  Iviii.)  seems  to  look  iiiK)n  the  irractlce  of  the  KngUsh  and  Auwrictn 
courts  as  lieing  the  most  authoritative  part  of  a  confuscnl  u.sage. 
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('IiiiM»>4»  unnios.  Thus  i\\v\  inipliritiv  claimeil  that  articU»s  1m'(*oiiu* 
t*f>iitnilmmK  not  hy  tiirir  iuiportaiKH^  in  military  or  naval  ()|M*rati()ns, 
but  l)y  tlM»  (li*pHH.»  in  which  intorft»ivnw  with  thrir  supply  will  put 
stn*ss  u|N>n  tlu^  noncxmibatant  i)opulati<)n.  I»nl  (iranvillo  notified 
that  (treat  Britain  would  not  consider  itself  IxMind  bv  the  d(H.*ision  of 
any  prize  nnirt  which  should  ^ive  effect  to  the  d(K'trine  put  forward 
by  FraiHv:  but  no  opportunity  was  afforded  for  learning  whether 
tlie  Fn*nch  courts  would  have  upheld  the  views  of  their  irovernnient, 
as  no  siMZure  was  made  during  the  short  remainder  of  the  war;  ship- 
ments of  ricv,  it  would  M»em,  were  entirely  stopjxHl  by  fear  of  <'apture." 
*'The  topic  of  'hi.'  admissibility  of  provisions  in  giMieral  to  the  list 
(»f  contnilmn«  at  war  nuiy  Ih*  put  aside  as  one  which  is  not  o|mmi  to 
Marions  ar^iment.  Further  than  this,  it  can  not  Im>  doubttnl  for  a 
nuHuent,  not  tinly  that  the  detention  of  provisions  iNumd  even  to  a 
|M»rt  of  naval  (*<|uipmcnt  is  unauthorizi'd  by  usap^^,  but  that  it  is 
unjustifial)le  in  tlu^ory.  To  tlivert  fcMMl  from  a  largi*  |)opulation,  when 
no  inimiMliate  military  end  is  to  In*  stTved,  Ui^ause  it  may  ]M>ssibly  Ih' 
intendiMl  to  form  a  |N>rtion  of  supplies  which  in  almost  every  cas4>  an 
■niiy  or  a  s4|uadn>n  could  contplete  from  elsewhere  with  little  incon- 
venien4v«  would  U'  to  put  a  stop  to  all  neutral  trade  in  inmnrnt  arti- 
cles. Hut  writers  have  Inhmi  satisfied  with  a  broad  statement  of  prin- 
ciple, and  they  have  overhKikt^l  an  extvptional  and  no  doubt  niiv  cas4% 
in  which,  it  wouhl  s4H*m,  provisions  may  fairly  lie  detainiMl  or  confis- 
catiMl.  If  supplies  an*  consi^rned  <linM*tly  to  an  enemy's  iWt,  or  if 
they  an*  MMit  to  a  ]>ort  where  the  flivt  is  lyin^,  they  Immu^  in  the  Iatt4*r 
c*a.se  Mich  as  would  U»  reipiired  by  ships,  and  not  ordinary  articles  of 
im|M>rt  into  the  |N>rt  of  con^i^nnn^nt,  their  captun*  pnNluH*s  an  anal- 
cifpous  eff<vt  to  that  of  cunnuis>ariat  trains  in  the  rear  of  an  army. 
Iletention  of  provisions  is  almost  always  unjustifiable,  simply  Uvausi* 
iu>  certaint V  c*aii  lie  arrived  at  as  to  the  mm*  which  will  Ih»  made  of  them : 
M>  Mion  as  ci*rtainty  is  in  fact  established,  they,  and  everything  els4« 
which  dinvtiy  and  to  an  im|Nirtant  de|rnH»  <*ontributes  to  make  an 
aniie<l  force  mol>ile,  Inmhiihc  rightly  nable  to  ^^i/ure.  V\u\  .;n*  n<»t 
l«Ks  n<ix'  ••'-  Mian  arms:  l>ut  cx<Tpt  in  :i  particiiar  juiu'tuiv  of  cir- 
cuiiistan<*t>>  their  noxiouvnc*->  can  not  Im»  pinvini.  *'• 

•  Tarl.  rai¥»n«.  Kramv.  N»i.  1.  iss.".  Iir.  tfrfT'-kiMi  navH  « ni»Itx«'n<lnrfr's  IImihI- 
borti  MMKM.  iv.  72:^.  **  man  kaiin  I^inl  <iraiivni«'  riur  «laiikl)ar  s<*in.  il:iw^  4T  dan 
jnte  IK<*«'lit  <ler  Ni*iitraU»ii  sii  4>iitsihi«'<1«Mi  >ri",:rii  fraii7.«i««|ji«h«»  WlUkflr  v«Ttln»i«ll>rt 
luit."  M.  ^'ah-o.  ill  !lM»  last  «»intlnii  of  liis  work  «I»rolt  Int.  iv.  •j;t».  say**.  "  iioiH 
Dfion  fTi»y"iin  f«in<Ki*  A  inmvr  »mi  prliu'liM*  *\\u*  i«'  (laiinaTiv  <lt»?4  dt^nn'-**!*  aii- 
mentalrpH  ni«t«»  ew«ontlell«Mia*iit  lllin'  «'n  tiMn|»s  «i«»  jnuTH'." 

***Tlie  i»m>ni!  «l«M-trim>  in  thi*  t*'\t  a*^  to  tti**  i*:iptnn*  of  |iri»vlHi(>ns  Uaual  !<• 
unj  i*»rti«  of  iiavul  •*«iiiii»ni4'nt.  :iimI  tin*  ('Xt-^'ptioim  fnuu  It.  wtTi*  iMitli  iiplH>l<l  !•>* 
the  Brltlrli  <t<n*omnMMit  in  tin-  iiMir^M*  of  tlw  niMiv«»-nii»ntlon«!  oim^HiMiniinhv 
vitli  Fnini'r.  8w  I^ml  c;riinvilli'\  nt.tr  of  tlio  'JTtli  Vvh,,  ISSTi.  Pari.  P;i|»iTrt. 
Franre.  No.  1.  1885." 
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Hall,  Int.  Law  4th  o(l.  1805).  §  245.  pp.  087-090;  (5th  ed.)  661-001 

February  20,  1885,  llio  Fronch  Government  notified  foreign  powers 
that,  "  in  view  of  the  conditions  under  which  the  war  with  China  is 
being  actually  conducted,"  it  had  determined  to  exercise  the  right 
of  considering  and  treating  rice  as  contraband  of  war.  On  the  24th 
of  February  this  notice  was  modified  by  the  statement  that  ship- 
ments of  rice  intended  for  Canton  or  the  southern  Chinese  ports 
might  freely  pursue  their  course,  but  that  shipments  bound  to  ports 
north  of  Canton  would  ''  be  declared  interdicted  and  treated  as  con- 
traband of  war."  Mr.  Frelinghnysen,  who  was  then  Secretary  of 
State  of  the  United  States,  merely  acknowledged  receipt  of  these 
notifications,  but  instructed  the  American  minister  at  Peking  that 
the  United  States  reserved  the  question  as  to  foreign  rice  going  to 
China  in  American  ships. 

Lord  Granville,  British  foreign  secretary,  however,  in  a  note  to 
M.  Waddington,  of  February  27,  1885,  declared  that  the  British 
Government  could  not  admit  that  provisions  could  be  treated  as  con- 
traband of  war  merely  because  they  were  consigned  to  a  belligenint 
port.  The  British  Government,  said  his  lordship,  did  not  deny  thit 
provisions  might  accpiire  a  contraband  character  under  particular 
circumstances,  as  if  they  should  l>e  consigned  directly  to  the  fleet  of 
a  l)elligerant  or  to  a  port  where  such  fleet  was  lying,  but  that  there 
must,  in  any  event,  1h>  "  circumstances  relative  to  any  particular 
car*ro,  or  its  destination,  to  displace  the  presumption  that  articles  of 
this  kind  are  intended  for  the  ordinary  us(»  of  life,  and  to  show  prima 
facie,  at  all  events,  that  they  are  destined  for  military  use,"  before 
thev  conhl  he  treated  as  contraband. 

M.  Ferry,  French  minister  of  foreign  affairs,  writing  to  M.  Wad- 
dington, on  March  7,  1SS5,  suggested  that,  as  the  Chinese  troops  re- 
ceived a  j)art  of  <heir  pay  in  rice  and  as  taxes  and  tributes  were  paid 
in  the  same  article,  the  cargoes  of  rice  forwarded  from  southern 
to  northern  ]K)rts  niiglit  he  considered  as  destined  for  military  use 
and  that  they  might  also  he  treated  as  state  property  of  the  enemy 
subject  to  capture. 

iM.  Uoiistau,  FriMicli  inin..  to  Mr.  rroUnphuyson.  Sec.  of  State.  Feb.  20 
MiHl  I'Vl).  UK  issr,.  For.  It<'l.  iss.'),  XH4:  Mr.  FreUnghuysen.  S*h\  of 
Stato.  to  Mr.  Voiin;:.  iiiin.  to  China,  tel..  Feb.  20,  1885,  MS.  Inst 
China,  III.  CDS;  Mr.  Fri'Mnj^hiiyscn  to  M.  Roustaii,  March  2.  ISSTv 
MS.  Notes  to  Franct-,  X.  A:>:  Lord  (JranviUe  to  M.  Waddington.  Feb. 
27.  l.s,s.-,.  For.  Ucl.  ISS.'),  .'^Cm  ;  M.  Ferry  to  M.  Waddiiipton.  March  T. 
IRS.-),  ibid. ;  Mr.  Bayard.  Sor.  of  Stato,  to  Riiroii  Fava.  Itnliaii  min. 
(FKM'sonal),  Mixrvh  .'in.  IRSTi,  MS.  Xotos  to  Italy.  VIII.  VM. 

For  notices  issued  by  the  French  (nph)njatic  and  consular  representath'tf 
in  China,  see  For.  Rel.  18sr>,  IC.l,  1C.2. 


S 1253.]  PBOVI8ION8.  688 

**  I  have  followo<l  with  peculiar  interest  the  European  discussion 
relating  to  the  French  declaration  making  rice  contraband  of  war. 

**  The  greater  numl)er  of  the  Kun)|)ean  powers,  so  far  as  I  have  ob- 
Herved,  have  faiUnl  to  avow  their  position  on  this  question.  England, 
however,  found  her  navigation  and  commercial  interests  so  much 
involved  that  her  (lovernment  appears  to  have  proteste<l  against  the 
doctrine.  At  the  risk  of  duplicating  tlie  information  already  on  the 
files  of  the  Department,  I  inclose  herewith  a  printed  summary  of  the 
Anglo-French  views  of  the  question,  deeming  it  worthy  of  pretserva- 
tion  in  the  files  of  important  internatioiuil  questions. 

•*  But  mon»  c»specially  I  l)eg  your  attention  to  the  importance  of  the 
principle  involved  in  this  declaration,  as  it  concerns  our  American 
interests.  We  an»  neutrals  in  FIuroiK»an  wars.  Food  c(mstitut<»s  an 
imnien.««e  portion  of  our  exports.  Every  EuroiM'an  war  pnMluces  an 
inrn*ased  demand  for  tht»se  supplies  from  neutral  countries.  The 
French  doctrine  de<'lan»s  them  contraband,  not  only  when  destinwl 
directly  for  military  consumption,  but  when  going  in  the  onlinary 
course  of  trade  as  fcMxl  for  the  civil  population  of  the  l)elligerent 
government.  If  frnxl  can  be  thus  excluded  and  <*aptur(Ml,  still  more 
ran  clothing,  the  instruments  of  industry,  and  all  lc>ss  vital  supplies 
lie  cut  off  on  the  ground  that  they  tend  to  support  th«»  efforts  of  the 
belligerent  nation.  Indeed,  the  n*al  principle  involved  gcM's  to  this 
extent,  that  everything  the  want  of  which  will  incn*as4>  the  <lisin»ss  of 
the  civil  ixipulation  of  the  U»lligen»nt  <-ountry  may  Ih»  diH'lanMl  (contra- 
band of  war.  The  entin»  tradt*  of  neutrals  with  lM»lligi»n»nts  may  thus 
lie  destroyefl,  irn»s|K»<»tive  of  an  etfertivi^  l>lo('kade  of  jM»rt<.  War 
itself  would  l)e<'ome  mon»  fatal  to  neutnil  Mates  than  to  l»ellip*n*nt 
interests. 

••The  rule  of  feudal  times,  the  starvation  of  l)eleaguere<l  ami  forti- 
fie<I  towns,  might  lie  extended  to  an  entin*  |M>pulation  of  an  oimmi 
country.  It  is  a  n>tuni  to  barliarir  habits  of  war.  It  might  (Hjually 
he  clainie<l  that  all  the  |x'a(vful  men  of  arms-lNMiring  agi*  could  lie 
deportcnl.  because  otherwise^  they  might  Ik»  a<lded  to  the  military  fonvs 
of  the  <*ountrv. 

*•  Tlie  Fnit^Ml  States  and  other  rountries  hav(»  hitherto  ivfus4»d  to 
rpcogiiize  nml  as  <Mmtraband  of  war,  indi<^|N*n^il>Ie  a**  it  i^i  to  the 
equipment  of  war  steam  rrui«»rs,  lMM*ans«»  \x<  chief  im*  i-»  for  |H»an»fid 
objects.     Hut  this  Fn*n(*h  do<*trine  ;r<N'<  far  lN*vond  that. 

•^Although  the  Franco-diinesi*  war  i>  4'nded,  tlien»  i<  always  danp*r 
that  this  priHtnlent  will  U'  again  adciptiul  in  tli«*  heat  of  another  war, 
unl«^^  n»sisttMl  by  energetic  pn>teM>  in  the  intenM<  tif  neutral  tnide 
and  of  humanity  itself.  It^  adopt i<»n  indtM^l  would  pnictit*ally  nul- 
lify the  advantage's  of  neutrals  intended  tt»  Ik*  secunnl  by  the  Paris 
declarations  of  1856,'" 
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Mr.  KaRson,  mln.  at  Berlin,  to  Mr.  Bayard,  Sec.  of  State,  Apr.  23,  1885, 

For.  Uel.  1885.  411. 
"  I  concur  in  the  reasoning  and  conclusion  of  Mr.  Kasson."  (Report  of  Dr. 

Francis  Wharton,  Solicitor  of  the  Department  of  State,  May  18,  1885, 

MSS.  Dept.  of  State.) 

"  T  l)og  to  report  that  in  my  judgment  the  Government  of  the 
United  States  should  concur  in  the  position  taken  by  Earl  Oranville, 
in  the  accompanying  correspondence,  that  rice  can  not  as  a  general 
rule  be  regarded  as  a  contraband  of  war.  Rice  in  all  parts  of  the 
civilized  world  is  a  common  article  of  food,  and  to  many  classes  of 
persons  almost  indispensable  for  the  purposes  of  diet ;  while  in  orien- 
tal states  it  is  so  essential  to  the  sustenance  of  the  communitv  that  to 
seriously  and  arbitrarily  diminish  the  supply  would  be  to  inflict 
incalculable  distress.  It  is  true  that  we  can  conceive  of  cases  in 
which  rice  destined  for  the  specific  use  of  an  army  in  the  field  era 
cruiser  on  the  high  seas  may  U^come  contraband.  But  to  pronounce 
it  contraband,  in  a  geneial  si»nse,  would  destroy  the  limitations  of 
contraband  altogether.  If  rice  is  contraband^  everything  is  contra- 
band, and  neutral  connnerce  in  time  of  war,  ali^eady  sufficiently 
oppress(Ml,  would  be  subjected  to  an  additional  burden,  which  would 
be  intoleral)le."*' 

Report  of  Dr.  Francis  Wharton.  Solicitor  of  the  I^ejmrtnient  of  State,  to 
Mr.  Bayard,  Sec.  of  State,  May  5,  188o,  MSS.  Dept.  of  State. 

Tlie  provision  in  the  instructions  issued  bv  the  I'nited  State  to  its 
naval  forces  in  1HJ)8,  during  the  war  with  Spain,  which  classtnl  pro- 
visions among  things  that  were  only  ''conditionally-'  contrahaiul 
nnd  stated  that  thev  were  liable  to  seizure  onlv  "  when  artuallv  ilt»-- 
tined  for  (he  (Mieniy's  military  or  naval  forces/'  was  in<*orporate<l  in 
Stockton's  Naval  War  Code,  issued  by  the  Navy  Department  in  l!XXl 
This  code  has  since  been  withdrawn,  but,  as  it  is  underst(K)d,  not  for 
any  reason  connected  with  this  subject. 

Scr,  also.  IlaU.  Int.  Law  (Ith  k\\.)  §  24.*).  pp.  <W7-<;iH):    (.Ith  (m1.   ),  iU;i-<;»'4. 

In  the  early  stages  of  the  Boer  war  a  question  arose  Ix^twe^'U  the 
United  States  and  (ireat  Britain  as  to  the  seizure  of  various  article^ 
shipped  at  New  "i'ork,  some  of  I  hem  on  regular  monthly  orders.  l»y 
American  nuuchants  and  manufacturers  on  the  vessi»ls  Boffrin- 
Mnritu  and  J/ff.s/to/i//,  which  were  seized  bv  British  cruis<»rs  while  on 

ft 

the  wav  to  Dela^oa  Bav.  These  articles  consisted  chieflv  of  ttonr, 
canncMJ  meats,  and  other  food  stuffs,  l)ut  also  embraced  lumlx»r.  hanl- 
ware,  and  various  miscellaneous  articles,  as  well  as  quantities  of 
hil)ricatin<r  oil,  which  were  consi<rned  i)ai'tly  to  the  Netherlands  South 
African  Railway,  in  the  Transvaal,  and  partly  to  the  lA>uren(;o  Mar- 
<|ues  Itailway,  a  Portugucsi*  concern.     It  was  at  iirst  supposed  that  the 
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iires  wero  made  on  the  ^oimd  of  contraband,  and  with  reforenco 
lis  i)ossibility  the  (iowrnnient  of  the*  United  States,  on  January  ti, 
>,  declareil  tliat  it  eonhl  not  rwog^iizc*  their  validity  '*  under  any 
igerent  ri^ht  of  captuiv  of  provisions  and  other  goods  ship|KHl  by 
prican  citizens  in  ordinary  course  of  trade  to  a  neutral  jwrt." 

soon  transpii'eil,  however,  that  the  Beatrice  and  Maahona^  which 
[»  British  ships,  and  the  Mavin^  which,  though  a  Dutcli  ship,  was 
rst  sup|)ose<l  to  Ix*  British  (S.  I)(k\  173,  56  Cong.  1  sess.  10),  were 
•s1«m1  for  violating  a  municipal  regulation  forbidding  British 
i«»cts  to  trade  with  the  en(»niy,  the  allegi'd  offense  consisting  in  the 
is|)<»rtation  of  giKxls  destined  to  the  enemy's  territory.  The  seiz- 
of  the  carg<H»s  was  declare<l  to  Ih»  only  incidental  to  the  si»izure 
he  ships.  As  to  (viiain  articles,  however  (particularly  the  oil 
«igiUHl  to  the  Xetherlan<ls  South  African  Kailway  in  the  Trans- 
I),  an  allegation  of  enemy's  pn>iM>rty  was  made:  but  no  (pu^tion 
^Mitralmnd  was  rais4'd,  and  it  was  eventually  agniiHl  that  the 
tiMl  States  consul-gi*neral  at  Ca|H»  Town  should  arninge  with  Sir 
txh\  Mihier,  the  British  high  commissioner,  for  the  release*  or 
['has<»  bv  the  British  (ioveriunent  of  anv  Auierican-owned  ijikmIs, 
ch,  if  purchasi'd,  were  to  U»  paid  for  at  the  pri<v  they  would  have 
iglit  at  the  |Mii-t  of  d(*stination  at  the  time  they  would  have  arrived 
V  in  cas<»  the  voyagi'  had  not  Ikhmi  interrupted. 
1  the  <*ours4»  of  the  corre>|M>nd«»n(v,  I^ord  Salisbury  thus  definetl 
|M>sition  of  II<»r  Majestv's  (tovernment  on  the  (piestion  of  contra- 
il: 

F«mhI  stuff>,  with  a  hostih*  destination,  can  Ih»  consideriMl  (*ontra- 
(I  of  war  only  if  they  anv  supplies  f(»r  th<»  enemy's  for(v>.  It  is 
sufficient  that  they  are  eapable  of  l»»ing  so  u>4*d :  it  mu*»t  Ik»  >hown 

this  was  in  fact  their  destination  at  the  time  (»f  the  seizun*." 

Mr.  I  lay.  S«*«*.  of  St:il«'.  tu  Mr.  (*Iio:it(*.  Muihass.  at  liOiHloii.  tH.,  Jan.  2. 
l!ii«i.  For.  \\v\.  liHMi.  .-»;:ji  .Mo.  s.  \^h\  iT:t.  :^\  Conjc.  1  h4»hh.  i:t-l  I ;  I^onl 
Han*<t»iir.v  to  Mr.  Clhint**.  Jan.  lf».  ll«io.  For.  Uel.  \\n%\,  .ViT*.  S.  I>oe. 
17;i.  .'Mi  <'oii»f.  1  >M*sH.  -Jli;  .Mr.  Hay.  S«»«-.  of  State,  to  .Mr.  To«>iney. 
March  2.  1!NiO.  '24:\  .MS.  I  Nun.  I^*t.  .'(17:  Mr.  Hay.  S4*<\  of  State,  to 
tiN*  lijiUanl  &  liaUanl  To..  Manli  1».  11mn>.  iil.  412;  Mr.  Hay.  S<*i*.  of 
Stat<*.  to  .Mr.  .NVwiiiaii.  Manli  i;;.  linio.  |i|.  4ss:  Mr.  Hay.  S«n-.  nf 
Stativ  to  Mr.  <Mi.mti-.  aiiiLass.  at  Ignition.  No.  'MS,  May  24.  !!««».  For. 
Uel.  VMt\  r.l2.  MS.   \\\^\.  <;n»at  Hrlt.  XXXIII.   I<«^i. 

H4H».  nbio.  Mr.  Hay.  S4h\  of  state,  to  Mr.  W!ilt«».  rlla^»^'•  at  liondon.  No.  .tHI. 
Mareh  2IK  UMM).  <l4*|inN*:itiiiK  tin*  rai^iiift:  of  any  iMsue  nn  to  tin*  HueK<*M- 
tiou  made  by  I^mi  Sailslmry.  that  "an  iilthnate  iU*Htinatiuii  to  cUl- 
letiM  <if  tin*  Transvaal.  r\«Mi  of  ^(mhU  <*onsi^n<*«l  to  lirUish  \ntT\A  on  tlK> 
way  thUlM»r.*'  nilj:ht.  If  the  "  trans|>ortatlon  \%en»  vU»\viHl  as  ono  'om- 
ttnuouH  voyatrt*.*  In*  lieM  to  <-onstitut<*  in  a  Ilrltlsh  vetMol  Ruch  a 
'tradlDK  wUh  thv  enemy  *  a«  to  ttrinic  ttie  v«*miioI  within  the  provlstomi 
of  the  uiunleiiml  law.  (For.  Kel.  lUUU,  tlUU.  M8.  lust  QrMt  Brit 
XXXIIL  87L) 
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"  UofoiTing  to  your  letter  of  the  8th  ultimo,  and  to  subsequent  oorre- 
8Ik>im1oiki\  on  the  8ubje<*t  of  the  reHtrictlous  on  British  ships  carryinj? 
freight  to  Detagoa  Bay.  I  have  now  to  inform  you  that  in  a  telegram 
dated  the  :{rd  instant  the  United  States  ambassador  at  London  reports 
that  liritiHli  ships  are  at  liberty  to  carry  to  Oelagoa  Bay  any  goods 
not  destined  for  the  enemy,  but  that  at  present  the  railroad  inland  from 
Konintipdort  is  largely  re<iuired  for  military  purposes  and  that  there- 
fore it  is  doubtful  whether  private  goods  destined  for  places  in  the 
Transvaal  can  for  the  moment  be  forwarded."  (Mr.  Hill,  Assist  S«. 
of  State,  to  Messrs.  Arkell  and  Douglas,  Nov.  5,  1900,  248  MS.  Dom. 
Let.  G81.) 

March  7,  1904,  the  Russian  (jovernment  officially  declared  that  all 
the  articles  embraced  in  the  0th  article  of  the  regulations,  including 
coal,  were  regarded  as  unconditionally  contraband,  and  that,  as  to  the 
articles  embraced  in  section  10  of  that  article,  the  Imperial  Govern- 
ment reserved  the  right  to  supplement  the  list  by  the  addition  of 
other  things,  if,  in  the  circumstances  of  the  war,  it  should  judge  it 
indispensable  to  forbid  their  conveyance  "  to  Japan  or  to  Japanese 
armed  forces." 

March  19,  190-lr,  the  Journal  de  Saint- Petersburg  published  a 
French  translation  of  the  instructions  to  commanders  of  Russiin 
men-of-war,  extending  the  contraband  list.  By  these  instructions 
there  was  included,  under  the  name  of  '*  food  stuffs,"  in  section  10, aD 
kinds  of  grain,  fish,  fish  products  of  various  kinds,  beans,  bean  oil, 
and  oil  cakes;  and,  under  the  head  of  articles  intended  for  warlike 
j)urp()ses,  on  hiiid  or  sea,  niacliiiierv  and  parts  of  machinery  inteiuleu 
for  the  manufacture  of  cannon,  small  arms,  and  projectiles. 

June  1,  1904,  \a)i\\  Lansdowne  instructed  Sir  C.  Hardinge,  British 
ambassador  at  St.  Petersburg,  tliat  his  Majesty's  Government  ob- 
served *"  witli  great  concern  that  rice  and  provisions  will  be  treated  ^ 
unconditionally  conti'aband,  a  step  which  they  regard  as  inconsi^^tent 
with  the  law  and  practice  of  nations."  His  Majesty's  Goverrinient. 
said  Lord  Lansdowne,  did  not  contest  ''  that,  in  particular  circu|n- 
stanc(*s,  i)rovisions  may  accpiire  a  contraband  character,  as  for  J"* 
stance,  if  tliev  should  Ix*  consi<rned  direct  to  the  armv  or  fleet  oi* 
belligerent,  or  to  a  port  where  such  fleet  may  be  lying;  "  but  that  n^*' 
Majesty's  (iovernnient  could  not  admit  ''that  if  such  provisions'*^ 
consigned  to  the  port  of  a  belligerent  (even  though  it  should  bea  p^ 
of  naval  e(|uipnient)  they  should  therefore  be  necessarily  regan' 
as  contraband  of  war."  The  true  test  apjxnired  to  l)e  '*  whether  tn^ 
are  circumstances  relating  to  any  i>articular  cargo  to  show  that  i^  ' 
destined  for  military  or  naval  use." 

The  protest  of  the  British  (iovernnient  was  renewed  by  Lonll^'^ 
downe  on  the  10th  of  August. 

Pari.  PaiKJis.  Kussia,  No.  1   (11K)5),  9,  11. 
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»ODt  IjatiwdorflT  war  roporto<l  by  Sir  C.  TlnnWngo,  Rrltinh  nmtMiBwidor  at 
8t  PKerHhurK.  »h  havlii);  in  an  interview  with  him  diHclaiiuod  refipon- 
iiibflity  for  the  text  of  the  nileH  of  Feb.  14,  lom.     (Id.  21.) 

pficars  from  public  (l(M*uinents  that  coal,  naphtha,  alcohol,  and 

nel  have  been  declared  contraband  of  war  by  the  Russian 

nient. 

•sc»  articles  enter  into  general  consumption  in  the  arts  of  peace, 

li  tliev  are  vitallv  necessarv.     Thev  are  usuallv  tn»ated  not  as 

•  •  •  »  • 

lely  i-ontraband  of  war,'  like  articles  that  are  intended  jjri- 
for  military  purposes  in  time  of  war,  such  as  ordnance,  arms, 
ition,  etc.,  but  rather  as  '  (conditionally  contraband  ' — that  is 
articles  that  may  Ih»  uscmI  for  or  converted  to  the  purposes  of 
j)eace,  acc*ording  to  circumstanci»s.  They  may  rather  bo 
with  provisions  and  UhhI  stuffs  of  ordinarily  inncx^ent  use, 
ich  may  b(HX)ine  al)solutely  contraband  of  war  when  actually 
wially  destined  for  the  lyilitary  or  naval  forces  of  the  enemy, 
ihe  war  l>etw(H»n  the  United  States  and  Spain  the  Navy  I)e* 
it,  (ieneral  Orders,  No.  41>'J,  issue<l  June  20,  1808,  declaretl,  in 
11),  as  follows:  *  The  term  ''  contraband  of  war  ''  (*(miprehend8 
tides  having  a  Ixdligerent  destination.^  Among  articles  abso- 
xmtraband  it  declared  ordnance,  machine  gmis,  and  other 
of  military  or  naval  warfan*.  It  declared  as  conditionally 
and  ^coal,  when  destined  for  a  naval  staticm,  a  ]M>rt  of  call, 
ip  or  ships  of  the  enemy."  It  likewise*  (leclannl  provisions  to 
itionally  contraband  '  when  destined  for  the  enemy's  sliip  or 
r  for  a  place*  that  is  l)esiegiHL' 

'  above  ruh's  as  to  artich»s  al>soluteIv  or  ccmditionallv  ccmtra- 
'  war  wen»  adopteil  in  the  Naval  War  Coile,  promulgated  by 
y  Department,  June  *27,  VMK), 

ile  it  ap|K'ars  from  the  d<xMiments  mentione<l  that  ri(T,  fcKxI 
iorses,  l)easts  of  bunlen,  an<l  other  animals  which  may  be  use<l 
of  war  are  cWlared  to  Ik»  <'ontraband  of  war  onlv  when  thev 
is|K>rt*»4l  for  ac(H)unt  of  or  in  destiiuition  to  the  enemy,  yet  all 
f  fuel,  such  as  nml,  naphtha,  ali^ohol,  an*  <*lassified  along  with 
rnmunition,  ami  otiier  articles  intended  for  war  fan*  on  land 

tost  in  determining  wliether  articltN  ancipitis  usus  are  ctmtra- 
war  is  their  destination  for  the  militarv  us4»s  of  a  lK»lligi»n»nt. 
na,  in  his  Notes  to  Wheatcm's  International  I^w,  says:  'The 
rcumstaiKt*  of  in<|iiirv  would  naturally  Im*  the  |H)rt  of  destina- 
f  that  is  a  naval  ars4MiaK  or  a  |H»rt  in  which  ve?««»ls  of  war  an* 
fitted  out.  or  in  wlii<li  a  lltH't  is  lying,  or  a  pirris4>n  t(»wn,  or 
fnmi  which  a  military  e.\|MMlition  is  fitting  out,  the  presump* 
military  use  wouM  U»  raisiML  mon»  or  less  strongly  according 
ircumttUmce^' 
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"  In  the  wars  of  1859  and  1870  coal  was  declared  by  France  not  to 
be  contraband.  During  the  latter  war  Great  Britain  held  that  the 
character  of  coal  depended  upon  its  destination,  and  refused  to  permit 
vessels  to  sail  with  it  to  the  French  fleet  in  the  North  Sea.  Wliere 
coal  or  other  fuel  is  shipped  to  a  port  of  a  Iwlligerent,  with  no  pre- 
sumption against  its  pacific  use,  to  condenni  it  as  absolutely  contra- 
l)and  would  sei»ni  to  Iw  an  extreme  measure*. 

"Mr.  Hall,  International  Law,  say.s:  'During  the  West  African 
Conferenc*e,  in  1884,  Russia  took  occasion  to  dissent  vig<)rously  from 
the  inclusion  of  coal  amongst  articles  contraband  of  war,  and  declared 
that  she  would  categorically  refuse  her  consent  to  any  articles  in  any 
treaty,  convention,  or  instrument  whatever  which  would  imply  its 
recognition  as  such.' 

"  AVe  are  also  informed  that  it  is  intended  to  treat  raw  cotton  as  con- 
traband of  war.  While  it  is  true  that  raw  cotton  could  he  made  up 
into  clothing  for  the  military  uses  of  a  Mligerent,  a  military  use  for 
the  suj)ply  of  an  army  or  garrison  fnight  possibh'  he  made  of  food 
stuffs  of  every  description  which  might  he  shipix?d  from  neutral  ports 
to  the  nonblockaded  j)()rts  of  a  belligerent.  The  principle  under  con- 
i-ideration  might,  therefore,  l)e  extended  so  as  to  apply  to  every  article 
of  human  use  which  might  l)e  declannl  contraband  of  war  simply 
because  it  might  ultimately  become  in  any  degree  useful  to  a  belligiT- 
ent  for  military  purposes. 

'*  Coal  and  other  fuol  and  cotton  are  employed  for  a  great  many  in- 
nocent purposes.  Many  nations  are  de])endcnt  on  them  for  the  c«»n- 
duct  of  inoflcnsivc  iu(lus(ri(»s,  and  no  suflicient  presumption  of  an 
intended  warlike  ns(*  seems  to  l)e  afforded  bv  the  mere  fact  of  their 
destination  to  a  b(»]liger(»iit  port.  The  recognition,  in  principle,  of  tlie 
treatment  of  coal  and  oth(»r  fuel  and  raw  cotton  as  al)solutelv  contra- 
band  of  war  might  ultiinately  l(»ad  to  a  total  inhil)ition  of  the  sale.  l»y 
neutrals  to  the  peoph^  of  belligerent  States,  of  all  article.s  which  couM 
be  iiiially  converted  to  military  uses.  Such  an  extension  of  the  prin- 
ciple bv  ti-eatiiig  coal  and  all  other  fu(»l  and  raw  cotton  as  absolutely 
contraband  of  war,  simply  because  they  are  shipped  by  a  neutral  to  a 
nonblockaded  povi  of  a  In^lligerent,  would  not  appear  to  be  in  acn-oDl 
with  the  reasonabh*  and  lawful  rights  of  a  neutral  conHnerc<\ 

Mr.  llay.  Sec  of  Sl:il<\  t<»  tlio  Jimbassadors  of  the  riiit«Hl  States  in  Kun»iv. 
circnlar.  .Tune  10,  IJMM,  For.  Hv].  IJMM,  :\. 

"  T  have  the  honor  to  acknowledge  the  receipt  of  your  desj)atcli 
No.  1T(),  of  the  lOth  instant. 

*' The  I)ej>ai'tnient  has  carefully  considered  the  note  of  the  Rus- 
sian minister  of  foreign  afl'airs  dated  July  liT,  last,  a  copy  of  which 
is  inclosed  with  your  des])atch,  with  reference  to  the  decision  of  th<' 
prize  court  in  the  case  of  the  steamship  Arabia,  containing  American 
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iiir^o,  s<»iziHl  l>y  the  Kiis^iaii  naval  fences  and  sent  to  Vladivostok 
for  adjii<Ii<*ation. 

•'  As  (*f»nniinnicatcd  to  von  l)v  the  minister,  the  decision  of  the 
court  was  '  ihat  the  steamer  Arabia  was  lawfully  seized;  that  the 
rar^o,  (*om]H>sed  of  railway  material  and  flour,  weighing  about 
2Jit»0.(MJ0  livres,  destiiunl  to  Japanese  ports  and  addressed  to  different 
coinmer(*ial  hous4»s  in  said  |>orts,  constitutes  contraband  of  war; 
.  .  .  that  the  car^ro  Iniund  for  Japanese  ports  should  lx»  confis 
rated  as  l)eing  lawful  pri/A*/ 

•'  In  c(»nnnunicatinpr  the  said  decision  the  minister  ol>served,  in  re- 
sponse* to  the  recpiest  of  this  (ioveriunejit  for  the  n»leasi»  of  the  noii- 
(iintnilmnd  |K)rtion  of  the  cargo,  that  tlie  question  could  only  l)e 
dcM'ided  through  judicial  channels  on  the  basis  of  a  dec*ision  of  the 
{>rtZ4'  court. 

"Tliis  is  the  first  authentic  information  which  the  Department 
has  nH*eive<l  of  the  precise*  grounds  on  which  the  prizt*  court  decided 
to  i*onfiscate  the  railway  material  and  flour  in  question.  Tlie  judg- 
ment of  confiscation  ap|K*ars  to  In*  founded  on  the  men*  fact  that 
the  g<HMls  in  (|uestion  were  Iniund  for  Japanese*  |M)rts  and  ad<ln»ssed 
to  various  commercial  hous<*s  in  said  |H)rts.  In  view  of  its  well- 
known  attitude,  it  should  hardlv  s(*(*!n  n(*i*essarv  to  sav  that  the 
(lovernment  of  tl|e  Knited  States  is  uiuible  to  admit  the  validity  of 
the  judgment,  which  ap|H»ars  to  have  Invn  n*n<len*d  in  disn»gnrd  of 
the  >i*ttled  law  of  imti<»ns  in  n*s|M*<*t  to  what  constitutes  contndmnd 
i}{  war.  If  the  judgment  and  the  <*onnnunication  acc(»mpanying 
its  tninsinissi(»n  an*  to  In*  taken  as  an  expression  of  the  attitude  of 
His  Iin|N*riai  MajestyV  (lOvernment  aiul  as  an  interpn*tation  of  the 
Russian  im])erial  order  of  February  21»,  last,  it  niiM*s  a  <pu*stion  of 
momentous  im|M)rt  in  it^  U^aring  on  the  rights  of  neutral  commerce. 

-  Tlie  Ru'^^ian  imi><*rial  nnler  «lenounci»s  a>  absolutely  contraband 
of  war  telegraph,  telephone,  and  railway  materials,  and  fuel  of  all 
kinds,  without  regard  to  the  (piestion  whether  destineil  for  military 
or  for  pun*ly  pacific  and  industrial  um*>. 

-  Clause  5,  article  10,  of  the  im|><Tial  onler,  denounces  as  contra- 
Imnd  of  war  'all  articles  <h*>tined  for  war  on  land  or  S4*a,  as  well  as 
rice*  finnl  stuffs,  and  hors4*s,  lK*a>ts  of  burden,  and  others  (autn*s) 
capable  of  se*rving  a  warlike  puriMw*,  and  if  they  are  tran>|>ortiHl  on 
icrount  of  <u*  to  the  destination  of  the  enemy/ 

••Tlie  ambiguity  of  meaning  whicli  rliaracteri/.e*^  the  langinige  of 
this  clauM*.  leinling  its4*lf  to  a  double  interpn*tation,  left  its  n*al 
intendment  doubtful.  The  vaguenos  of  tin*  language,  us«*d  in  so 
important  a  matter,  where  a  jn>t  n*gard  for  the  right>  of  neutral 
ronmierre  reepiired  that  it  >hould  1h>  clear  and  explicit,  could  not 
fail  to  excito  inquiry  among  American  ship|)ers,  who,  left  in  doubt 
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as  to  the  significance  attributed  by  His  Imperial  Majesty's  Govern- 
ment to  the  word  '  enemy  ' — imcertain  as  to  whether  it  meant 'enemy 
government  or  forces/  or  '  enemy  ports  or  territory  ' — have  been  com- 
pelled to  refuse  the  shipment  of  goods  of  any  character  to  Japanese 
ports.  The  very  obscurity  of  the  terms  used  seemed  to  contain  a 
destructive  menace,  even  to  legitimate  American  commerce. 

"  In  the  interpretation  of  chiuse  10  of  article  C,  and  having  regard 
to  the  traditional  attitude  of  His  Imperial  Majesty's  Government,  as 
well  as  to  the  established  rule  of  international  law,  with  respect  to 
goods  which  a  belligerent  may  or  may  not  treat  as  contraband  of 
war,  it  seemed  to  the  Government  of  the  United  States  incredible 
that  the  word  '  autres '  or  the  word  '  I'ennemi '  could  be  intended  to 
include  as  contraband  of  war  food  stuffs,  fuel,  cotton,  and  all  'other' 
articles  destined  to  Japanese  ports,  irrespective  of  the  question 
whether  they  were  intended  for  the  support  of  a  noncombatant 
population  or  for  the  use  of  the  military  or  naval  forces.  In  its 
circular  of  June  10  last,  communicated  by  you  to  the  Russian  Gov- 
ernment, the  Department  interpreted  the  word  'enemy'  in  a  miti- 
gated sense,  as  well  as  in  accordance  with  the  enlightened  and  humane 
principles  of  international  law,  and  therefore  it  treated  the  word 
'  enemy,'  as  used  in  the  context,  as  meaning  '  enemy  government  or 
forces,'  and  not  the  '  enemy  j)orts  or  territory.' 

"  But  if  a  l)enign  interpretation  was  placed  on  the  language  used, 
it  is  because  such  an  interj)retation  was  due  to  the  Russian  Govern- 
ment, between  wlioni  and  the  Ignited  States  a  most  valued  and 
unbroken  friendship  has  always  existed,  and  it  was  no  less  due  to 
the  comniercv  of  the  latter,  inasmuch  as  the  broad  interpretation 
of  the  language  used  would  imply  a  total  inhibition  of  legitimate 
commerce  between  Japan  and  the  United  States,  which  it  would  w 
impossible  for  the  hitter  to  aecjuiesee  in. 

"  What  doubt  could  exist  as  to  the  meaning  of  the  imiH»rial  oni^^ 
has  been  ai)])arentlv  removed  bv  the  inelosure  in  vour  di^pat^"" 
of  the  note  from  Count  LamsdorlF,  stating  tersely  and  simply  tn-' 
SiMitenee  of  the  j)rize  court.  The  conmnmication  of  the  deci>^^'^ 
was  made  in  unqualified  leruis,  and  the  Department  is  therefore co^' 
strained  to  lake  notice  of  the  principle  on  which  the  condeniuati'^" 
is  based,  and  which  it  is  iuij)(>ssible  for  the  United  States  to  aoi'ep • 
as  indicating  either  a  prin('i])le  of  law.  or  a  j)olicy  which  a  Mlig^"^" 
Stjite  luav  lawfully  enforce  or  pursue  toward  the  United  States  *^ 
a  niMitral. 

*' With  respect  to  articles  and  material  for  telegraphic  and  tei*^ 
phonic  installations,  unnecessary  hardship  is  imposed  by  treati^ 
them  all  as  contraband  of  war — eyen  those  articles  which  arc  e^' 
dently  and  unquestionably  intended  for  merely  domestic  or  induj?tr^** 
uses.     With  respect  to  railway  materials,  the  judgment  of  tbecoun 
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f)  proceed  in  plain  violation  of  the  terms  of  the  imperial 
iirding  to  wliich  they  are  to  be  deemed  to  Ik»  contral)and  of 
if  iiitemhHl  for  tlie  ronstriiction  of  railways.  The  United 
vernnient  relets  tliat  it  could  not  concede  that  telegraphic, 
•,  an<l  railway  materials  are  confiscable  simply  because 
I)  the  o|)en  commercial  ports  of  a  belligerent, 
war  exists  U^tween  |M)werful  states  it  is  vital  to  the  legiti- 
itiine  commerce  of  neutral  states  that  there  be  no  relaxation 
e — no  deviation  from  the  criterion  for  determining  what 
H  c*oiitniband  of  war,  lawfully  subject  to  lK»lligerent  cap- 
ely,  warlike  nature,  use,  and  <Iestination.  Articles  which, 
and  ammunition,  are  by  tlieir  nature  of  self-evident  war- 
in»  (contraband  of  war  if  <lestine<l  to  enemv  territory :  but 
liicli,  like  coal,  cotton,  and  provisions,  th(mgh  of  ordinarily 
in»  (*a])able  of  warlike  ux',  are  not  subject  to  capture  and 
m  unl(»ss  shown  by  evidemv  to  lx»  actually  destined  for  the 
r  naval  fonvs  of  a  lH»lligi»rent. 

iilistantive  principle  of  the  law  of  nations  can  not  Ik*  over- 
tiHrhninil  rule  of  tlie  prize  court  that  the  owners  of  the 
•argo  must  prove  that  no  part  of  it  may  eventually  come  to 
of  the  enemy  fonv>.  Tlie  pnM>f  is  of  an  impossible  natuns 
1  not  l)e  admitt(M|  that  the  al)S4»nce  of  pr<K)f  in  its  nature 
»  to  make  can  justify  tlie  s<»izure  and  condemnation.  If  it 
rwise,  all  neutral  commerce  with  th<»  |H»ople  of  a  l)elligerent 
Id  1k»  imiK)ssible;  the  imuHviit  would  suffer  inevitable  con- 
i  with  the  guilty. 

stablished  principle  of  discrimination  U^twivn  (contraband 
mtral>and  g(MNl>  adinit>  of  no  relaxation  or  n'finenient.  It 
»ither  inflexiblv  adlu^HMl  to  or  abandon(M|  bv  all  naticms. 
nd  cjin  Ih»  no  iiii<ldl(»  gr«)iMi<l.  The  criterion  of  warlik(»  us4»- 
id  destination  has  Inhmi  adopted  by  the  common  con^Mit  of 
iation<,  after  (vnturit»>  of  struggle  in  which  each  l)elligenMit 
soriminate  warfare  upon  all  commerc(»  of  all  n(»utral  states 
K»opIe  of  the  other  U'lligereiit,  and  which  led  to  n»prisals  as 
-t  available  reiiKMlv. 

•  principle  which  appear^  to  liavt»  Im^cu  dechinMl  by  the 
Ilk  prize  couii  and  wliich  ha>  not  so  far  Ihm'ii  di>jivowed  or 
bv  lli>  ImixTial  Maje>tyV  (lovernmcnt  i^  ac<|uie-ctMl  in,  it 
carrit*<l  unto  full  rx<»cution.  the  complete  dcMruction  of  all 
minierce  with  the  nonconibataiit  iM)pulation  of  Japan:  it 
he  nei'essity  «»f  bhw-kado;  it  i(Mid<»rs  meaningless  the  prin- 
tM»  lK»ilarati(»n  «»f  Pari^  >et  ft»ith  in  the  im|MTittl  order  of 
'il»  lust  that  a  blo<kad<»  in  <»rder  to  1h»  obligatory  must  N* 
it  oblitemte-  all  di«-tiiHti<»n  lH»twe<»n  comnieni'  in  contra- 
noucoutmbuiul  goods:  and  is  in  effect  a  declaraliou  of  war 
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against  commerce  of  every  description  between  the  people  of  a  neu- 
tral and  those  of  a  belligerent  state. 

"  You  will  express  to  Count  Lamsdorff  the  deep  regret  and  grave 
concern  with  which  the  Government  of  the  United  States  has  received 
his  unqualified  communication  of  the  decision  of  the  prize  court;  you 
will  make  earnest  protest  against  it  and  say  that  tlie  Government  of 
tlie  United  States  regrets  its  complete  inability  to  recognize  the  prin- 
ciple of  that  decision  and  still  less  to  acquiesce  in  it  as  a  policy." 

i 

Mr.  Hay,  Sec.  of  State,  to  Mr.  McComiick,  ambass.  to  Russia.  No.  143, 

August  30,  11X)4,  For.  Rel.  1004,  7G0. 
Sent  as  a  circular  to  all  American  diplomatic  representatives,  Sept  23, 

1904,  For.  Rel.  1004,  4. 
See.  further,  as  to  the  case  of  the  Arabia,  For.  Rel.  1004,  755-757,  758- 

705.  7(J6.  770,  774,  776,  777. 
As  to  the  case  of  the  Calchas,  see  id.  758.  76:^,  HXv-im,  775,  77<*. 
As  to  the  case  of  the  Knight  Commander^  see  id.  7Itt,  776. 

In  consequence  of  the  protest.s  of  (Ireat  Britain  and  the  Ilnitd 
States,  the  Russian  Government  appointed  a  commission,  of  which 
Professor  Martens  was  a  member,  to  consider  the  question  of  contrH- 
band. 

On  Oct.  22,  1904,  the  Russian  Government  announced  its  conclu- 
sion in  a  memorandum  Avhicli,  as  amended  on  the  following  day, 
reads : 

''  In  consequence  of  doubts  which  have  arisen  as  to  the  interpre- 
tation of  article  (>,  section  10,  of  the  Regulations  respecting  Contra- 
band of  War,  it  has  b<'en  resolved  by  the  Im])erial  Government  that 
articles  capable  of  serving  for  a  warlike  object,  and  not  specitiea 
in  sections  1-1)  of  article  (>,  as  well  as  rice  and  food-stufl's,  shall  ^ 
considered  as  contraband  of  war,  it  thev  are  destined  for — the  (Tt>^" 
ernuKMit    of  the  IxOligerent   power;  for   its  administration;  for  il> 
army;  for  its  navy;  for  its  fortresses;  for  its  naval  ports;  or  foi  ''* 
l)urveyors.     In  cases  where  they  ai'e  addressed  to  private  individ"*^^- 
these  articles  shall  not  l)e  considered  as  contraband  of  war.    In  all 
cas(»s  horses  and  beasts  of  burden  shall  be  considered  as  contrabanu 
of  war.'' 

rarl.  Papers,  Russin,  No.  1  (10or>).  27-28. 

3.  Cotton. 

§  1254. 

April  21.  100r»,  the  Russian  Government  added  to  the  list  of  contr*' 
band,  previously  announced  by  it,  raw  cotton  (not  yarn  or  ti.^^i^'' 
The  reason  given  for  this  (extension  of  the  list  was  that  raw  ct^tton 
was   used   in   the  manufacture   of  explosives,   and   that,  as  it  ^^ 
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iiii|K»ssihle  to  distin^iish  lM*twoen  <*<>tt<>n  iin|>orto(]  for  tlio  oih*  piir- 
ptr-ie  and  that  iinporhMl  for  the  other,  it  was  iUHx»ssary  to  prohibit 
its  iiii|M>rtatioii  ahogf*ther. 

Purl.  Pupent.  KusHia.  No.  1  (IfNiT)).  8.  0. 

^  British  India  is  l)y  far  tlie  largest  ini|)orter  of  raw  (M)ttoii  into 
Ja|ian/'  the  vahie  of  siieh  importation  in  each  of  the  years  11H)1 
and  VMrj  l)eing  nearly  4(),()0(),0(K)  roul)Ies.  ^*  The  <|uantity  of  raw 
cotton  that  might  Ik*  utilizcHi  for  explosives  would  Ix'  infinitesimal 
in  (comparison  with  the  bulk  of  the  (*otton  exjiorted  from  India  to 
Ja|Min  for  |)eaceful  purjHis<»s,  an<l  io  trc*at  hannk*ss  carg(K»s  of  this 
latt(*r  description  as  unconditionally  eontraband  would  U'  to  subjed  ' 
i  branch  of  inncK*ent  conunerct%  whicrh  is  sjH»cially  iniiM)rtant  in  the 
Far  East,  to  a  most  miwarrantable  interferen<v.'* 

sir  (*.  lianUiiRO.  HrUiMli  aiiihiiKX.,  to  C*<>uiit  I«2iius4lorflr.  HuksIiui  iiilii.  of 
for.  aff..  Ort.  M  nxM.  Pari.  Pa|M>rM.  Hu.Hsla,  No.  1  iVMiTt),  21.  ur>. 

Tlie  HiiKMlaii  (tov(>riiiiu'iit  in  plat'lii);.  hy  a  iiuMu<»raiMluiii  (»f  CVt.  !)  <22), 
liMM,  rUv  an<1  Uhh\  KtuflfM  in  tli<»  list  of  i*oii4litloiial  (iHitralMiiHl.  left 
raw  «^»ttoii  In  tin*  aliM^hitc  iiitt^^^iry.  Tin*  HritlHh  <tov(*rnnu*nt  4*x- 
liri'MmMl  ri'Kn^t  at  this  f<»n<*luMion.  as  >vell  an  tin*  1m>|n*  that  a  nion* 
favorable*  view  f»f  tin*  Hiil»Ji»ft  niiKlit  yH  U»  tak«'n.     1 1<1.  2<i.  > 

HalK  in  his  work  tm  International  I^iw  (s4m*  5th  edition,  <><>t),  says 
that  '*  the  I'nitiMl  State's  have  gone  so  far  as  to  reganl  cotton  as  con- 
tnliand  of  war  when,  in  their  view,  it  t(K»k  the  plact*  of  money.*'  As 
Authority  for  this  statement  he  cit4»s  Wharton's  Iiiternati<»nal  l^aw 
I^ijiiest,  III.  4liH,  where  an  extnict  is  given  from  a  note  of  Mr.  Hayani, 
*-*»  Secri'tary  of  State,  to  Mr.  Muruaga,  Spani>h  minister,  of  June  'JS, 
i^C.  The  extra<i,  as  thus  printed,  s(*parated  from  it>  context,  un- 
f^*rtunately  ccmveys,  as  an  examination  of  th«»  corn»s|M>iideiu'<»  will 
"^o^\  an  erroiKHMis  impn*»ion,  which  has  Ihh'U  widely  di^s4Mninated 
^^l  which  may  not  Ih»  unconnected  with  Kus'^ia'>  action  during  the 
''«!•  with  Ja|)an  in  declaring  <*otton  to  Im»  contraband  of  war.  The 
"••astion  under  disinission  lH*tw4H*n  Mr.  Bayard  and  the  S])anish  min- 
^*^«"  was  not  one  of  i^ontralmnd  in  the  mmim*  of  maritime  law.  The 
^**^ion  at  is.*^ue  was  the  right fuln«»>*^  of  the  alleged  ?^Mzun»  on  land, 
^"  military  force?^  of  the  Tnited  States,  of  a  <iuantitv  of  rotton  to 
^i^'h  the  claimants  a>s4'rted  title  under  a  contract  with  the  Confinl- 
^•*»  government,  which  then  controlle<I  the  •-upidy  of  cotton  and 
^*^1  it  as  its  chief  n»>ouri*e  for  the  punha^»  of  arm>  and  ammunition 
^**   the  payment  of  current  ex|KMi>4»<.     I'mler  the>4»  circum>tanct*s, 

msheld  bv  the  American  courts.  a>  well  as  bv  th<*  military  authori- 

•  •  • 

that  cottcm  within  the  C'onfederati*  territory  and  I'ontrol  was  a 
^Sllimate  subject  of  capture,  in  n»ferring  to  this  fact,  Mr.  Havanl, 
^  his  note  to  Mr.  Muruaga,  of  June  *J^,  ISSO,  said  that  there  was  no 
^^H)bt  that  cotton  might,   under  the  circumstances  described,  be 
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seized  as  "  contraband  of  war,"  using  the  term  perhaps  unadvisedly 
and  at  any  rate  in  an  untechnical  sense,  just  as  it  was  applied  by  Gen- 
eral Butler  to  captured  shives.     Mr.  Bayard's  use  of  the  term,  how- 
ever, gave  to  Mr.  Muruaga  an  opportunity  to  point  out,  as  he  did  in 
a  note  of  August  13,  1880,  that  the  United  States  did  not  during  the 
civil  war  treat  cotton  as  contraband  of  war,  and  that  the  acceptance 
of  such  a  proposition  would  imply  an  extension  of  the  recognized  lists 
of  contraband  articles.     Mr.  Bayard,  replying  on  December  3, 1886, 
said :  '•You  mistake  the  position  of  the  United  States    .     .    .    when 
you  suppose  that  it  is  proposed  by  us  formally  to  insert  cotton  on  the 
list  of  articles  contraband  of  war.     .    .     .    The  seizure  bv  the  Gov- 
ernment  of  the  United  States  in  18G5  is  not  to  be  narrowed  to  a  ques- 
tion of  contraband.     The  distinctions  as  to  contraband  have  grown 
up  from  s(»izures  of  neutral  vessels  at  sea,  when  the  presumption  aris- 
ing from  the  ordinary  inviolability  of  a  neutral  vessel  has  to  be  over- 
come l)efore  the  seizure  can  be  sustained.     Here  the  seizure  was  not 
on    board    a    neutral    vessel,   or   on    neutral    territorj'   invaded  on 
ground  of  necessity,  but  on  soil  over  which  the  United  States  had 
rights  of  sov(»reignty,  not  merely  by  constitutional  title,  but  by  the 
law  of  nati(ms  and  bv  the  law  of  war.     .     .     .     It  is  not  needful, nor 
do  I,  therefore,  say  whether  cotton  purchased  in  the  Confederacr 
during  the  war  wouhl  be  liable  to  seizure  as  contraband  if  found  on 
a  neutnil  ship.     I  propose  to  stricly  construe  belligerent  rights  on 
the  high  seas:  but  the  cotton,  which  is  the  subject  of  the  present 
claim,  placed  as  it  was  by  its  owners,  the  present  claimants,  unJ'^r 
what  you  })r()perly  state  to  be  the  'strict  surveillance'  of  tlie  Conteu- 
orate  authorities,  was.  to  the  eve  of  the  United  States  Government 
when  it  sought  to  reclaim  the  region  where  such  cotton  was  stored, a^ 
much  the  proper  subject  of  belligerent  seizure  as  would  have  been  a 
park  of  artillery.'' 

Mr.  liayanl  to  Mr.  Miini.ijUM.  Juno  28.  18H<>.  For.  Rel.  1887.  \(0'^^' 
Miiniajra  to  Mr.  Ilaynid.  Aug.  i:J,  1880,  id.  1108;  Mr.  Bayanlto  Mr. 
Miiruajra.  IHm-.  :?,  1880,  101.^). 

In   ISOl,  on   the  day  after  Virginia   voted   on  the  ordinance  ^^ 

secession,  there  came  to  Fortress  Monroe,  where  Gen.  B.  F.  But'^^ 

was  then  in  command,  three  negroes,  who  said  that  they  l)elonfri*" '** 

Colonel  Mallory.  connnander  of  the  Virginia  troops  in  an  adja^''^^ 

place,  and   who,  as  it  was  ascertained,  had  Ix^en  employed  in  ^' 

strn('tin<r  5»  batterv.     Mallorv  sent  an  affent  to  Butler  with  a  vie^^' 

recover   ijosscssion    of   the    neirroes.     Butler,   according  to  hi^  '*^. 

.         .  if 

statement,   replied:  '"I   shall   hold    these   negrcH^s  as   contralwntl  •' 

war,  sinc(»  they  are  engaged  in  the  construction  of  your  battery  an* 

an^  claimed  as  your  property.     The  question  is  simply  whether  tn^y 

shall  be  used  for  or  against  the  Government  of  the  United  S^^ 
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lor,  in  his  autobiography,  published  in  1892,  referring  to  the 
ise  "contraband  of  war/'  as  applied  to  slaves,  says:  "The  truth 
IS  a  lawyer  I  was  never  very  proud  of  it,  but  as  an  executive 
er  I  was  very  much'  comforted  with  it  as  a  means  of  doing  my 

See  **  Butler*B  Book/*  25r^2r^. 

V.  DESTr\ATroy. 

1.    MUHT   UK    IIOHTILE. 

§   1255. 
8ee  Kaprn.  I  IZTiO. 

In  onler  to  constitute  contraband  of  war,  it  is  absolutelv  essential 
I  two  elements  should  concur — viz.  a  hostile  quality  and  a  hostile 
tination.  If  either  of  these  elements  is  wanting,  there  (*}in  In>  no 
li  thing  as  contraband.  Innocvnt  goods  going  to  a  belligerent 
t  are  not  cfmtraband.  IIen>  then'  is  a  hostile  destination,  but  no 
tile  quality.  Hostile  gotnls,  su<'h  as  munitions  of  war,  going  to  a 
tral  iM>rt  are  not  contraband.  Here  there  is  a  hostile  quality, 
no  hostile  destination." 

IIIiitorli*iiM  on  InternntUmnl  I^w,  101. 

L  vessel  saile<l  July,  1798,  from  Dantzig  for  Amsterdam;  but  the 
tter  having  learned,  on  calling  at  Klsineur,  that  Amsterdam  was 
4uded«  he  changed  his  course  for  Embden,  entereil  his  protest  to 
t  effect,  and  was  sailing  thither  when  captured.  The  cargo  con- 
?d  of  small  pieces  of  timber.  Sir  AV.  Scott  said  ; 
This  is  a  claim  for  a  ship  taken,  as  it  is  admitted,  at  the  time  of 
tare  sailing  for  Embden.  a  neutnil  port;  a  destination  on  which, 
t  i.s  considered  as  the  n^al  <lestination,  no  question  (»f  contraband 
lU  arise;  inasmuch  us  g<NMls  going  to  a  lunitral  |M»rt,  nin  not  <*<»me 
(^r  tlK»  descTiption  of  contraband,  all  g<NMls  going  tlien^  U'ing 
lUv  lawful.  It  is  contend«ML  how«»vcr,  that  thev  an*  of  su<»h  a 
ire,  as  to  l)ecome  contraband,  if  taken  on  a  destinaticm  to  a  hostile 
U  ()n  this  point,  s<ime  ditTen*n(v  of  opinicm  mhmus  to  havr  lNH*n 
'rta]ne<l;  and  the  pa|)ers  which  an*  brought  in,  nuiy  U»  said  to 
t*  this  tmixirtant  fact  in  some  doubt.  Taking  it  however,  that 
f  are  of  such  a  natun*  as  to  U*  liable  to  U'  nuisiden'd  as  (contraband 
ft  hostile  destination,  I  <*an  not  fix  that  (*haracter  on  them  in  the 
*nt  voyage.  The  rule  n»s|H»cting  (contraband,  as  I  have  always 
Iwitood  it,  is  that  the  artich^s  inu>t  Ik*  taken  //*  deVfrto^  in  the 
Utl  prosecution  of  the  voyaire  to  an  enemy V  |Hirt.  I'nder  the  pn*s- 
understanding  of  the  law  of  nati(»ns,  you  can  not  gi*nerally  take 
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the  proceeds  in  the  return  voyage.  From  the  moment  of  quitting  port 
on  a  hostile  destination,  indeed,  the  offence  is  complete,  and  it  is  not 
necessary  to  wait,  till  the  goods  are  actually  endeavouring  to  enter  the 
enemy's  port ;  but  beyond  that,  if  the  goods  are  not  taken  in  delkto^ 
and  in  the  actual  prosecution  of  such  a  voyage,  the  penalty  is  not  now 
generally  held  to  attach.  .  .  .  The  master  receives  informati(Mi 
of  this  fact  [the  blockade  of  Amsterdam]  at  Elsineur,  and  on  consul- 
tation with  the  consul  of  the  nation  to  which  the  cargo  belonged, 
changed  his  purpose,  and  actually  shaped  his  course  for  Emlxlen,  to 
which  place  he  was  sailing  at  the  time  of  capture.  I  must  ask  then, 
was  this  i)rpperty  taken  under  such  circumstances  as  make  it  subject 
to  the  penalty  of  contraband  ?  Was  it  taken  in  delicto^  in  the  prose- 
cution of  an  intention  of  landijig  it  at  a  hostile  port?  Clearly  not— 
But  it  is  said,  that  in  the  understanding  and  intention  of  the  owner 
it  wafi  going  to  a  hostile  port;  and  that  the  intention  on  his  part  wis 
complete,  from  the  moment  when  the  ship  sailed  .on  that  destination: 
had  it  l>een  taken  at  any  period  previous  to  the  actual  variation, 
there  could  be  no  question,  but  that  this  intention  would  have  been 
sufficient  to  subject  the  property  to  confiscation ;  but  when  the  varia- 
tion had  actually  taken  place,  however  arising,  the  fact  no  longer 
existed.  There  is  no  carpus  delicti  existing  at  the  time  of  capture. 
In  this  point  of  view,  I  think,  the  case  is  very  distinguishable  from 
some  other  cases,  in  w^hich,  on  the  subject  of  deviation  by  the  master, 
info  a  blockaded  ])ort,  the  court  did  not  hold  the  cargo,  to  be  neces- 
sarily involved  in  (he  consequences  of  that  act.  It  is  argued,  thata* 
tlie  (Tiuiinal  deviation  of  the  master  did  not  there  immediatclv 
implicate*  the  cargo;  so  here,  the  favourable  alteration  can  not  pn>tect 
it ;  and  tliat  tlie  offence  must  in  both  instajices,  be  judginl  by  the  act 
and  designs  of  the  owner.  But  in  those  cases  there  wfts  the  guilty 
act,  really  existing  at  the  time  of  capture;  both  the  ship  and  cargi^ 
wore  taken  ///  dclirfo;  and  the  only  question  w-as,  to  whom  the  deli'- 
flint  was  to  1k»  imputed.  ...  In  the  present  instance,  there  is  no 
existing  dclifffffn,  .  .  .  The  C4irgo  is  taken  on  a  voyage  to  a 
neutral  poit.  ...  If  the  capture  had  l>een  made  a  day  before, 
that  is,  before  the  alteration  of  the  course,  it  might  have  been  differ- 
ent ;  but  however  the  variation  has  happened,  I  am  disposed  to  hold, 
tliat  the  parties  are  entitled  to  the  benefit  of  it;  and  that  under  that 
variation  the  (luestion  of  contraband  does  not  at  all  arise.  I  shall 
decree  restitution;  hut  as  it  was  absolutely  incumbent  on  the  captoK 
to  bring  the  cause  to  adjudication,  from  the  circumstam^e  of  the 
appanMit  original  destination,  I  think  they  are  fairly  entitled  to  their 
expellees.'" 

The  Iiiiina  (Aug.  1,  1800),  3  C.  Rob.  167. 
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A  Swedish  ship,  while  on  a  voyage  from  Ireland  to  Spain,  with 
a  cargv)  of  corn,  sliipped  under  the  permission  of  the  British  (ioy- 
eniment  for* the  use  of  the  British  forces  in  Spain,  was  captured, 
in  April,  1814,  by  an  American  privateer.  It  was  amtende<l  that 
the  doctrine  of  contraband  could  not  apply  to  the  case  l)ecause  the 
airfi;o  was  destined  to  a  country  which  was  neutral  in  the  war  Ix'tween 
Grt*at  Britain  and  the  United  States.  It  was  held,  however,  that 
the  cargo  was  contraband  because  it  was  avowedly  destined  to 
British  military  fon^i's.  The  opinion  of  the  court,  which  was  deliv- 
eriMl  by  Mr.  Justice  Story,  was  concurnnl  in  by  Justices  Washington, 
TcMld,  ami  Duvall.  Marshall,  Chief  Justice,  with  whom  concurrtnl 
Justii*es  Livingston  and  Johnson,  disstMited,  on  the  ground  that  the 
war  in  Eun){)e  was  separable  from  that  in  which  the  Unite<l  States 
and  (rreat  Britain  wert^  engage<l,  and  that,  although  British  troops 
in  every  iwirt  of  the  worhl  were  legally  enemies  of  the  Unite<l  States, 
yet  the  furnishing  of  supplies  to  British  armies  in  Spain  was  not  in 
reality  an  unneutral  act  to  the  prejudice  of  the  United  States. 

TlK>  ConimentMi  (ISKt),  1  Wheat..  382. 

To  the  inquirj'  of  an  importer  as  to  whether  the  United  States 
would  object  to  the  importation  of  pyrites  and  phosphate  of  scnla 
8H  contraband  articles,  the  following  n»ply  was  made:  "The  I>epart- 
ment  is  not  infonned  of  the  views  of  the  Spanish  (lovernment 
on  this  subject,  but  the  articU»s  in  question  an»  not  generally  men- 
tiont^l  in  the  lists  of  rontralmnd  found  in  treaties.  It  is  also  pn>]K>r 
to  ol>s4»rve  that,  when*  articles  chiss4»d  as  cMUitraband  an*  destined  for 
this  country,  it  is  not  our  |H)licy  to  ol)stnict  their  imiK>rtation." 

Mr.  M<M>re.  A»wt.  S*m*.  of  State,  to  Se<Tt»tary  of  TreaHury,  May  7,  1888, 
228  MS.  I>oin.  I>*tteni.  .'Ml. 


2,    I>OCTBINE   OF   •*  CoXTTSrorS    VOTAOE8." 

Tlie  doctrine  of  *'  Continuous  voyap»s  "  has  already  (supra,  §  1180) 
been  to  some  extent  dis<Miss4Ml  in  coniuH'tit)n  with  the  Rule  of  the  War 
of  iT.Vi.  It  will  now  U^  considenMl  un<ler  the  head  of  '*  Uontraband,*' 
in  conne<*tion  with  which  it  has  liati  its  latest  development.  In  some 
of  the  ca.»^»s  in  the  American  civil  war  it  is  uixvrtain  whether  the 
doctrine  was  applied  by  the  court  in  conne<*tion  with  ccmtnilvuid  or 
with  blorka<le,  but,  as  tlii--  question  can  lH»>t  Im»  judginl  l)v  studying 
the  cases  as  a  whole,  they  an*  hen*  fully  pres€»nted  under  the  pre- 
ponderant topic — that  of  contraband. 
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(1.)    QUESTION   RiUSED  IN   AMERICAN   CIVIL  WAR. 

§  1256. 

Early  in  the  war  the  Confederate  Government,  whose  ports  were 
blockaded  by  the  United  States,  sent  abroad  agents  for  the  purjxise, 
among  others,  of  obtaining  arms  and  munitions  of  war  and  other 
needful  supplies,  as  well  as  vessels  to  transport  them,  the  means  of 
payment  to  \h}.  derived  chiefly  from  the  proceeds  of  the  Southern 
cotton  crop.  To  carry  out  this  plan  a  firm  under  the  name  of  Frazer, 
Trenholm  &  Co.,  composed  of  merchants  of  Charleston,  South  Caro- 
lina, and  constituting  a  branch  of  a  house  in  that  city,  was  established 
in  Liverpool.  Consignments  of  cotton  were  made  to  this  firm,  to  be 
drawn  against  for  j)urcluises  for  the  Confederacy.  In  this  way  a 
vast  system  of  blockade  running  was  soon  built  up.  under  cover  of  the 
neutral  flag,  but  under  actual  Confederate  supervision  and  control. 
Commander  Bulloch,  C.  S.  X.,  writing  at  Liverpool,  May  3,  1802,  to 
Mr.  Mason,  Cofifederate  commissioner  in  London,  stateil  that  he  had 
read  to  Messrs.  Frazer,  Trenholm  &  Co.  a  part  of  one  of  Mr.  Mason's 
letters,  and  added :  *'  These  gentlemen  say  that  their  ships  are  neces- 
sarily sailed  under  the  British  flag,  and  the  presence  on  Iwanl  of  any 
l>ersons  known  to  have  been  in  the  Confederate  service  would  compro- 
mise their  character,  and  in  this  view  of  the  case  they  feel  reluctantly 
compelled  to  decline  giving  a  pasage  to  any  of  the  Sumt^^r's  men.'' 

As  i1h»  system  of  bhu'kade  running  grew  in  notoriety  it  Invanie  more 
diflic.iilt  of  execution,  and  Confederate  agents  were  established  in  the 
various  West  India  ishuids  to  facilitate  its  operations:  and,  instead  of 
direct  voyages  to  blockaded  j)orts,  goods  were  shipped  in  Rriti^h 
bottoms  to  neutral  ])orts  and  there  transshi[)ped  into  steamei*s  of  li^hl 
draft  and  great  s])eed,  which  could  carry  coal  enough  for  the  short 
passage  to  Charleston,  Savannah,  or  Wilmington.  Of  the  neutral 
ports  thus  used,  Nassau,  in  the  island  of  New  Providence,  aa]mre<l 
the  gi^eatest  celebrity. 

Mooro.  Fill.  Arl>itrntions,  I.  r»80-5vSl :  Official  Records  of  the  Union  and 
Confcdornte  Navios,  8er.  I.,  vol.  1,  p.  770. 

Julv  5,  18(iL\  Mr.  A.  II.  La  yard,  bv  direction  of  Earl  Russell, 
addressed  a  letter  to  certain  British  merchants  and  shipowners  of 
Liverpool  in  reply  to  a  memorial  in  which  they  invoked  the  proui- 
tion  of  the  I^ritish  (xovernment  against ''  the  hostile  attitude  assuminl 
by  Federal  cruisers  in  the  Bahama  waters,"  .so  as  to  put  a  check  on  the 
seizures  fre(|nently  made  therein.  P^arl  Kussell,  in  his  reply,  state*! 
that  complaint  had,  on  the  other  hand,  been  made  on  the  part  of  the 
United  States  that  ships  had  been  sent  out  from  (iivat  Britain  i<^ 
America  "  with  a  fixed  purpose  to  run  the  blockade:  that  hi^h  pn*- 
miums  of  insurance  have  l)een  i)aid  with  this  view,  and  that  anns?aml 
anmiunition  have  beeiv  Wwi*^  emweyed  to  the  Southern  States  io 
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nable  tliom  to  carry  on  the  war.  Lord  Russell,"  so  the  letter  oon- 
iiiu*s«  *'  was  unable  either  to  deny  the  truth  of  those  allegations  or  to 
rur^N-ute  to  convirtion  the  parties  engaged  in  those  transactions, 
•lit  he  can  not  Ik»  surprisi'd  that  the  cruisers  of  the  Unitinl  States 
lould  watch  with  vigilance  a  port  which  is  said  to  l)e  the  great 
itrt*|M)t  of  this  amnnerce. 

-ller  Majesty's  (lovernment  have  no  reason  to  doubt  the  equity 
nd  adherence  to  legal  re<|uirenients  of  the  Unitinl  States  prize  courts. 
ut  he  is  aware  that  many  vessels  are  subject  to  harsh  treatment,  and 
lat.  if  captunnL  the  loss  to  the  merchant  is  far  from  being  compen- 
itetl  even  by  a  favorable  decision  in  a  prize  court. 
^  Tlie  true  n»nuHly  would  be  that  the  merchants  and  shipowners  of 
iver|MN)l  should  n*frain  from  this  s]HH.*ii^  of  trade.  It  ex(K»ses  inno- 
»nt  conmierce  to  vexatious  detention  and  search  bv  American  (Tuis- 
-s;  it  [^nnluces  irritation  and  ill  will  on  the  part  of  the  ]M>pulation 
'  the  Northern  States  of  America:  it  is  contrary  to  the  spirit  of  Her 
jijesty's  proclamation :  and  it  ex[K>s(>s  the  British  name  to  suspicions 
f  liad  faith,  to  which  neither  Her  Majesty's (Jovernment  nor  the  great 
kIv  of  the  nation  are  justlv  obnoxious. 

*^  It  is  true.  indiH*d,  that  supplies  of  anns  and  ammunition  have 
len  sent  to  the  Fcnlenils  (Hpially  in  contravention  of  that  neutrality 
hich  Iler  Maj<»sty  has  pr<K*laimed.     It  is  true,  also,  that  the  Fcnlerals 

itain  more  fntdv  and  mon^  easilv  that  of  which  thev  stand  in  ntHnl. 

»  •  . 

lit  if  the  CV)nf<Hlerates  had  the  nnnmand  of  the  sea  thev  would  no 
>iibt  watch  as  vigilantly  and  ca[)tun*  as  readily  British  vessc'ls  going 

New  York  as  the  Federals  now  wat(*h  Charleston  ami  captun»  ves- 
bs  .seeking  to  break  the  bl(N*kade. 

•*  There  can  l>e  no  doubt  that  the  watchfulness  exercisiMl  bv  Ftnleral 
ui.sers  lo  pn»vent  >upplii^  reacliiug  the  Confe<lerat<»s  by  sea  will 
casionally  leail  to  vexatious  visits  of  merchant  ships  not  enpigiMl  in 
ly  pursuit  to  which  the  Fe^lerals  can  pn>|K»rly  object.  This,  Imw- 
er,  is  an  evil  to  which  war  on  the  (Kvan  is  liable  to  ex|Mis(*  neutral 
fiimenv,  and  Her  MajestyV  (loveriunent  have  done  all  they  (*an 
iriv  do,  that  is  to  sav,  thev  have  urged  the  Federal  (lOvernment  to 
jiiin  U|N»n  their  naval  ofli4*<*i^  givater  caution  in  the  exerci^*  of  their 
lli|e«*n*nt  rights. 

*•  Il«»r  Maj<*sty  s  (lovernment  having  n»pn»s4»nt«Hl  to  the  ruittnl 
jites  (fovernment  every  caM»  in  which  they  wcn»  juMiliiMl  in  intorfer- 
(f,  ha%'e  only  further  to  oIimtvc  that  it  i>  the  duty  of  Hit  Maje>ty's 
bjects  to  confonn  to  Her  Majesty'^  pnM'laruation,  and  tt»  al>stain 
om  furnishing  to  either  of  the  U'lligrreiit  p.irti«*>  any  of  the  means 

war,  wiiich  are  prohibited  to  U*  furni>htHl  by  that  proclaniatiim.*' 

LH|i.  Cor.  IHIS^  171. 
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When  a  vessel  is  visited  she  "  is  not  then  to  be  seized  without  a 
search  carefully  made,  so  far  as  to  render  it  reasonable  to  believe 
that  she  is  engaged  iii  carrying  contraband  of  war  for  or  to  the 
insurgents,  and  to  their  ports  directly  or  indirectly  by  transshipment, 
or  otherwise  violating  the  blockade;  and  that  if,  after  visitation  and 
search,  it  shall  api)ear  to  your  satisfaction  that  she  is  in  good  faith 
and  without  contraband,  actually  bound  and  passing  from  one  friendly 
or  so-called  neutral  port  to  another,  and  not  bound  or  proceeding 
to  or  from  a  port  in  the  possession  of  the  insurgents,  then  she  can  not 
be  lawfully  seized." 

Instructions  of  Mr.  WeUes,  Sec.  of  Navj%  to  United  States  cruisers,  Aug. 

18,  18G2,  Official  Records  of  the  Union  and  Confederate  Navies,  8er. 

I.,  vol.  1,  p.  417,  418. 
For  correspondence  preceding  the  issuance  of  these  Instructions,  see  Blue 

Bool£.  North  America,  No.  5  (1863). 

Diligent  watch  was  kept  by  the  United  States  consuls  in  English 
ports  for  ves.sels  believed  to  be  engaged  in  contraband  and  blockad^ 
running  ventures.  December  30,  1862,  Mr.  Adams,  United  States 
minister  at  London,  communicated  to  Earl  Russell  two  lists,  respec- 
tively furnished  by  the  consuls  at  Liverpool  and  London,  of  vessels 
which,  as  Mr.  Adams  said,  were  believed  to  have  "  left  with  supplies, 
principally  contraband  of  war,  with  the  intention  of  either  running 
Ihe  blockade  directly,  or  of  going  to  a  neighbouring  Atlantic  or  Gulf 
port,  and  there  discharging  their  cargoes  into  another  class  of  ves- 
sels, the  more  easily  to  get  such  cargoes  to  their  places  of  destination." 
In  these  lists,  which  contained  the  names  of  82  vessels,  were  the 
steamers  Bermuda^  Circassian ^  Gertrude^  Lahuan^  Pearh  and  PtUr- 
hoff^  and  the  sailing  vessels  Springbok  and  Stephen  Uart. 

Pari.  Paper,  North  America,  No.  :{  (1SG3).  29,  M,  35. 

(2)    CASES   OF    "dolphin"    AND    "  PEARL." 

§    1257. 

The  first  judicial  application  during  the  civil  war  of  the  doctrine 
of  continuous  voyages  was  nuide  by  Judge  Marvin,  of  the  dit^rict 
court  of  the  Uuitod  States  for  the  southern  district  of  Florida,  in  tl»e 
case  of  the  Dolphin^  a  steamer  of  129  tons  net^  of  apparent  British 
ownership.  She  was  captunnl  March  25,  18G3,  at  5.15  o'clock  a.  m.. 
by  Lieut.  Commander  Fleming,  of  the  IT.  S.  S.  WarhmrfL  between 
the  islands  of  Culebra  and  Porto  Rico,  while  ostensil)lv  on  a  vova2P 
from  Liver))ool  to  Nassau.     The  Dolphin  left  St.  Thomas  just  afl*^ 

• 

midnight  on  March  25.  Th(»  Wachuseft  followed  her  but  lost  horin 
tin*  night :  descried  her  again  at  daylight,  and  captured  her  after  an 
hour  and  a  half's  chase  and  the  firing  of  a  number  of  shots.    In  to 
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rst  brief  report,  March  25,  Commander  Fleming  said:  "Suspicion 
eing  strong  against  her  I  seized  her/'  In  a  further  report,  of  March 
9,  he  said  that  the  report  of  the  boarding  officer,  "  together  with  an 
(amination  I  had  of  her  papers,  and  the  strong  suspicion  attached 
)  her  of  intending  to  run  the  blockade,  induced  me  to  capture  her 
nd  to  send  her  to  Key  West." 

When  sent  before  the  prize  court,  the  vessel  and  cargo  were  claimed 
y  one  Grazebrook,  of  Liverpool,  to  whose  order  the  bills  of  lading 
unsigned  the  cargo,  while  the  freight  bill  consigned  it  to  Messrs. 
hanil)ers  &  Raw,  of  Nassau.  It  corresponded  to  the  freight  list 
>und  on  board,  except  as  to  certain  cases  (containing  in  all  9*20  rifles 
id  2,240  cavalrv  swords,  which  were  descril)ed  as  "  hardware." 
Judge  Marvin  said  that  if  the  vessel  and  cargo  were  owned  as 
aime<l  and  ''  there,  was  no  intention  on  the  part  of  the  owner  that  the 
•wfiel  should  proceed  with  the  cargo  to  a  jiort  of  the  enemy,''  there 
ould  be  no  justification  for  the  capturt*  or  condemnation  of  either; 
jt  that ''  if,  on  the  other  hand,  it  was  the  intention  of  the  owner  that 
le  vessel  should  simply  touch  at  Nassau  and  should  pr(K*t*ed  thence 
.  Charleston  or  some  other  jiort  of  the  enemy,  then  the  voyagi*  was 
>t  a  voyagi*  prosei*uted  by  a  neutral  from  one  neutral  |N>rt  to  another, 
it  was  a  voyage  to  a  port  of  the  enemy,  l)egim  and  (*arried  on  in 
olation  of  the  U'lIigenMit  rights  of  the  United  State's  to  bl<K*kade 
te  enemy's  |M)rts  and  prevent  the  intrcMlurtion  of  munitions  of 
ar.  .  .  .  Tlie  cutting  up  of  a  continuous  vovagi»  into  S4»veinil 
irts  by  the  intervention  or  proiH)sed  interventicm  of  s<»veral  inter- 
e<liate  |)orts  may  render  it  the  more  difficult  for  cruisers  and  prize 
mrts  to  determine  when*  the  ultimate  terminus  is  intendinl  to  Iks 
it  it  can  not  make  a  voyngi*  which  in  its  nature  is  one  to  Immxhiic  two 
•  nion»  voyapi»s,  nor  make  any  of  the  parts  of  one  entire  voyage  to 
Ttinie  legal  which  would  In*  illegal  if  not  so  divid^nl.** 
The  master  and  some  of  the  rn»w  swoiv  that  Nassau  was  the  termi- 
is  of  the  voyap\  ThnM»  letters,  however,  wen»  found  on  lM>anl,  all 
Zfivil  by  (trazebrook.  One  of  them,  addreKMnl  to  (^hamU^rs  &  Raw, 
|fge*ite<l  that  if  the  mnrki^t  at  NasNiu  was  "overdone  fnim  New 
Drk  and  the  Stati»>,''  or  if  the  *'  FrtMich  <-harter  *'  for  "  :irmy  ston»s, 
m,  etc.,"  had  fallen  through,  a  "tine  tiinlf"  might  1m»  doiu*  "  Im»- 
een  Nassau  and  lioston  and  New  York."  and  a  "  n»turn  t*arp» "  of 
b1  might  lie  bnuight  from  Princ*e  Kdward  I^land  for  i>l(K*kade 
nners:  or  perhaps  the  steamer  might  U*  M>ld.  but  not  f<ir  any  of 
roiir  Feileral  or  ("onfetlerate  paiH»r,"  but  only  for  "  hanl  t'ash." 
neither  letter,  addn»sM»tl  to  the  master,  was  of  *«imilar  purjHirt.  The 
ir<i«  m'hich  evidently  was  not  int<'ntU>d  to  U*  *«hown  to  visiting 
uLnrrs,  and  the  contents  of  which  wen»  unknown  to  the  nnister,  was 
clre^^ed  lo  (^hamU^rs  «&  Haw.  It  camvled  the  prior  instructions. 
lich  were  said  to  liave  been  given  "  for  a  certain  nuibon;"  declared 
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that  the  ves55el  "  of  course  "  was  "  not  to  be  sold  to  anyone ;"  stated 
that  *'  a  power  of  attorney,  for  certain  purposes,"  would  l>e  sent  to 
the  firm  by  the  next  mail,  and  expressed  the  hope  that  they  would 
'•  l)e  able  to  get  some  more  goods  on,  instead  of  taking  any  off,  and  at 
good  rates/' 
Conmienting  upon  the  evidence.  Judge  Marvin  obsen-ed — 

1.  That  Nassjiu  furnished  no  market  for  such  a  cargo  as  that  of  the 
Dolphin.  '*  It  is,"  he  said,  '"a  small  town.  The  adja(.*cnt  islands 
possess  but  a  snuill  poi)ulation,  deiKMident  on  it  for  supplies.  Proba- 
bly not  three  merchant  steamei's  ever  arrived  at  that  port  from  any 
part  of  the  world  until  after  the  present  blockade  was  establis^hed, 
exc^ept  the  regular  (lovernment  mail  steamers.  Was  her  cargo  to  be 
sold  in  Nassau,  inchiding  the  1)20  rifles  and  the  2,240  swords?  These 
are  questions  which  it  is  not  unreasonable  that  a  prize  court  should 
ask  and  expect  some  reasonable  explanation  of  in  a  case  like  this.'* 

2.  That  it  appeared  that  Mr.  Grazebrook  did  not  intend  that  the 
vessel  should  1x5  sold  at  Nassau  or  that  her  voyage  should  end  there. 
"  She  was,'"  said  Judge  Marvin,  "  to  go  from  Nassau  somewhere. 
More  goods  were  to  be  put  on,  instead  of  taking  any  off.  The 
studied  effoii:  to  conceal  the  ulterior  destination;  the  swords  and 
rifles  found  on  board,  and  denominated  '  hardware ;'  the  almost  cer- 
tain impossibility  of  employing  a  steamer  of  this  class  and  size  in 
any  trade  in  this  pait  of  the  world  by  which  she  could  earn  even  her 
ex[)ensos,  oilier  tliau  in  the  trade  and  business  of  violating  tlie  bhx'k- 
ade;  all  point  witli  unerring  certainty  to  Charleston  or  Wilmington 
as  the  ulterior  destination  of  llie  vessel  and  cargo." 

Both  were  accordingly  condenuied,  and  no  ap]>eal  was  taken. 

The  Dolphin  (Mny,  ISiW),  7  Fed.  Cases.  8()8. 

For  the  re[H)rts  of  ('oiiniiaiider  Fleniinjr.  s€»e  Oniclal  Uin-ords  of  the  Pni'io 
and  ('onfe<lerjite  Navies,  Ser.  I.,  vol.  2,  pj).  13.'»,  VM\.  The  Wp*"" 
was  "on  the  list,"  siijira,  and  had  l>een  under  observation  fi»r  j^norsl 
days.      (Id.  VM.) 

Judpe  Marvin  in  the  course  of  his  oianion  eitetl  The  Colunil>ia,  1  <^  Ki-J*. 
15-i:  The  Neptunus,  2  C\  Hob.  110;  The  Imina.  :{  (\  Rob.  ItiT;  Tbe 
Maria,  ."»  ('.  Rob.  .'Min ;  The  William,  5  O.  Rob.  'Si^^^x  The  Uichmowl 
5  (\  R<»1).  ;V25;  The  Thomyris,  Edwards's  Adm.  17;  The  Odin,  U'. 
Rob.  1!51\ 

May  0,  lS():i,  ,riKlge  Marvin  decided  the  case  of  the  PcavL  Tlu> 
vessel,  a  small  steamer  of  7*J.17  tons  net,  was  captured  by  the  T.  S.  ^ 
Tio(fa  January  20.  Wu\.  a!)()ut  1)0  or  70  miles  from  Nass*in.  whil'' 
os(ensil>Iy  on  a  voyage  from  Liverpool  to  that  ix)rt.  A  claim  to  tk 
vessel  was  made  by  the  master  on  behalf  of  one  Wipcgr,  a  nien'hant 
of  Liverpool,  and  to  the  cargo  on  behalf  of  IL  Adderly  &  Co..  of 
Nassau, 
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III  <looi«linjT  the  caso  Ju<lp:o  Marvin  ol)sorvecl  that  ho  had  alroa<ly 
hohl,  ill  thr  rasi*  of  tho  Ihtlphin^  "  that  a  vc»ssol  IkmiikI  (»ii  a  v<»yji«r** 
fn»iii  Liver|MK>l  t(»  Nassau,  with  an  intention  of  touching  <»nly  at  the 
hitt4*r  |Mirt,  and  of  prmvcdin^  thencv  to  a  hhM*kaded  |Mirt  of  tlio 
<*n<*niy.  is  cn^nij^tHl  in  an  attempt  to  violate  the  hltM-kade,  whirh  siih- 
j<N-ts  her  to  (^apture,  in  the  antecedent  as  well  as  in  the  ultimate  slaift* 
i»f  the  v«»yap' — U'fon'  arriving  at  Nassau,  as  well  as  after  iiaviii^  left 
that  |M»rt.  I  think  the  law  also  is  that  if  an  owner  mmkIs  his  vessel 
to  a  neutral  |M)rt,  with  a  S4*ttled  intention  to  <*ommen(v  from  su<*h  a 
|M»rl  a  H»rie>  <if  voyap's  to  a  hltM'kaded  jxirt,  he  then'hy  <*o!iiiiienre>  to 
violate  the  lihn'kade,  and  Mil)je(*ts  his  vess4*l  to  raptiin*,  notwith<tan«l- 
iii^  he  may  ais<i  inteinl  to  unlade  the  vess4*l  at  the  neutral  port.  <lis- 
eharp*  the  f*n*w,  and  ^ive  all  other  external  manif<*stati(»ns  of  an 
intention  to  nid  the  voyap*  at  sueh  |Mirt.  When'  a  delilK*rat<'  pur- 
|M>^4•  exists  to  violate  a  hlcN'kade,  an<l  ineasun^  aiv  aetually  taki'ii  to 
arefinipli>h  that  ohjeet.  the  law  (*ouples  the  aet  and  the  intent  top'ther 
and  <l<N'lar«*s  the  offeiiM*  to  In*  complete.  The  n*sortin^,  then*f(»n*.  to 
ft  neutral  |H)rt  for  the  pur|N)S4*  of  the  Ix^tter  dis^uisin^  the  intent ion« 
or  of  pHNMirin^  a  pilot  for  the  l»l(N-kade<l  [nirt.  or  (»f  |NTf«*rtin;r  the 
annipMiient-^.  >o  a^  to  iiK'ivaM'  the  chantvs  of  a  siinvssful  violation 
of  till*  l»hN*kade<l  |H)rt.  will  not,  in  the  least,  extenuate  the  otr<*ns4'  or 

BViiid  the  iNMialtv.     Thes^*  rneasun^s  iiiav  inen*as<*  the  diflieiiltv  of  i\\<- 

I  •  •  • 

covering  the  true  intention,  hut  whenever  it  is  dis(*oven*d  it  will  ^ive 
to  the  transaction  its  true  lepil  ehara<*ter.** 

The  l)ill  of  lading  stati^l  that  the  ear^)  was  ship|MHl  hy  Wi^g  to 
be  delivered  to  Adderlv  &  Co.  No  letter  of  adviw,  nor  anv  invoice 
was  foiMul  among  the  pai)ers:  and  >4»ven  memliors  of  the  cn»w  con- 
curred in  the  understanding  that  they  were  enpiged  in  a  hlin-kade- 
ninning  ventun».  Nevertheless,  as  the  ve>s<»l  when  captun*d  was 
rpally  p»ing  from  one  neutral  |N>rt  to  another,  tfudge  Marvin  stated 
Ihut  he  was  unwilling  to  pronouncr  a  condemnation  without  atfiird- 
inp  the  claimants  all  th**  facilitic<^  they  might  de<^ir<*  for  n^huttiiig 
th«*  pH'^^umption  that  tlM*v  were  iMigagi^il  in  an  iiidawful  ciitcrpri^*. 
II«>  then*fon*  orderiMl  that  the  claimant  i>f  the  ve-^^*!  **  U*  allowed  to 
finMluci*  further  eviden<*e,  l>y  his  own  oath  and  otherwise,  touch iiii; 
his  inten*st  llien>in,  and  the  uh*  Ik*  int(*nded  at  the  time  of  capture 
tti  make  of  the  vess«»l  after  her  arrival  at  Na-^^au.  the  traiji-  or  l»n-ih«*<'^ 
Im»  iliti*nded  >he  should  U*  eiig:ig«*d  in.  and  for  what  pnrpo^*  ^li«'  wa*^ 
levfing  to  that  |M>rt :  and  that  the  claimant  of  ih**  itimnU  liav«*  time  lo 
prrirun'  an  affidavit  of  hi^  right  and  title  tlitret<i.  and  to  pnNJuci*  ^\\A\ 
•  •flitr  priMif  of  neutral  owner-hip  a>  h«*  may  Im*  a«lviMMl." 

No  new  evidencv  was  iak«*ii  undt*r  \\\\^  onler:  hut  tht*  ci»urt.  i»n  a 
further  hearing.  pn>l>id>ly  influ(*iiciMl  l>y  tin*  fact  that  thi*  car:ro  <'(>ii- 
%tsted  of  10  Uile»  of  cloth  ami  ready-made  clothing,  and  contain(*d 
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nothing  distinctively  pointing  to  a  belligerent  destination,  decreed 
re^stitution  of  the  vessel  and  c!argo,  on  payment  by  the  claimants  of 
exiXMises  and  costs. 

The  Supreme  Court  reversed  this  decree,  and  condemned  both  ship 
and  cargo.  In  pronouncing  sentence  as  to  the  vessel,  the  following 
grounds  were  mentioned: 

The  fact  that  the  firm  of  H.  Adderlv  &  Co.  had  become  well  known 
in  tlic  court  as  largi^ly  engaged  in  the  business  of  blockade  running; 
the  testimonv  of  the  crew  as  to  the  Confederate  destination  of  tlie 
vessel;  the  failure  to  take  new  evidence  on  the  order  for  further 
proof;  the  abs<»nce  from  Wigg's  affidavit,  produced  on  the  motion 
for  further  proof,  of  any  statement  as  to  the  use  intended  to  be  made 
of  the  vess(»I  after  her  arrival  at  Nassau,  or  as  to  the  purpose  for 
which  she  was  going  thither;  and  the  defective  and  suspicious  char- 
acter of  other  testimony  for  the  claimant.  The  court  declared  itself 
satisfied  that  the  vessel  *^  was  de^stined,  either  immediately  after 
touching  at  that  port  [Nassau],  or  as  soon  as  practicable  after  neeiled 
repairs,  for  one  of  the  ports  of  the  blockaded  coast.'" 

As  to  the  cargo,  it  was  observed  that  the  evidence  showed  owner- 
ship in  Wigg  rather  than  in  any  other  person,  but  that  no  claim  was 
put  in  by  him.  The  master  put  in  a  claim  for  Adderly  &  Co.,  bnt 
in  his  deposition  disclaimed  all  knowledge  of  ownership,  except  from 
the  consignment;  and  the  neglect  of  the  firm  to  put  in  an  affidavit  of 
title  or  neutral  ownt^rsliip,  under  the  order  for  further  prcM)f,  coiiM 
not,  said  (lie  court,  be  construed  otherwise  than  as  an  admission  that 
thev  were  not  eiititlcMl  to  restitution.  The  cargo  was  therefore  iv»n- 
denmed  with  the  ship. 

Tlie  IVnrl  ( lS«;;n,  10  Fed.  Cases,  .'>4 :  (Supremo  Court.  1«W).  r>  Wall.  .'74. 
.Tml^'c    .\rarvin    cited    Tlic   Columbia,    1    C.    Hob.    ir»4:The    Noptmiu^.  - 

C.  Hob.  110:  Ycatou  r.  Fry.  5  (Yanch,  :i:i5 :  The  Uichnioud,  ')  C.  Kut»- 

:525;  Tbe  Maria,  id.  ;i<;.5:  Tbe  William,  id.  385. 

(.*U    CASE   OF   THE   ".STEPHEN    HART." 

§  1258. 

The  doctrine  of  continuous  voyages  w\as  next  judicially  discu>>^l 
bv  JudiTc  Hetts.  of  the  Tnited  States  district  court  for  the  southern 
district  of  New  York,  in  a  series  of  cases  of  which  we  may  tako.  a> 
the  leading  example,  that  of  the  Stephen  II art ^  condemned  July  •^»0. 
18()o.  On  the  same  day  Judge  Betts  rendered  similar  siuitenoi^  in 
the  cases  of  the  Sin-inifhok  and  the  Peter/toff^  the  case  of  the  Gertnuh^ 
which  will  i)e  mentioned  in  associaticm  w^th  them,  having  been  ili*^- 
posed  of  by  a  sentence*  of  condenmation  previously  in  the  sjune  month. 

The  St(  i>h(n  Hart  was  captured  January  20,  1802,  by  the  IJ.  S.  S. 
Supply^  oil'  the  southern  coast  of  Florida,  about  25  miles  from  Key 
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West  niul  82  miles  from  Point  (U»  Yeacos,  in  Cuba.  The  vessel  was 
claiiiieil  by  one  Harris,  a  British  snl>jcH*t,  and  the  eargo  by  the  firm  of 
Isaac,  Campliell  &  Co.,  of  I»ndon.  Tlie  earp)  eonsisttnl  of  arms, 
ammuniti(»n«  and  military  elothin^.  The  vessid  was  lM>und  ostensibly 
t(i  (*artU*nas«  in  Cuba.  Then^  were  found  on  Iniard,  at  the  time  of  her 
ai|>(uri*«  h«»r  ivpster  and  sundry  bills,  (t»rhfieaites  tele^nims,  and 
letter>.  a  eleaininei*,  two  lo^  l><M>ks,  a  eopy  of  the  l.'nited  States  (Joast 
Surv<*y  for  ISHr*,  and  various  other  |mi|h»i's,  but  no  inv<ii<vs,  no  bills  of 
ladin^^  and  no  manifest.  The  vessid  was  originally  built  and  owned 
in  the  Tnited  States,  and  there  was  >tron^  evidi»m*e  to  show  that  she 
was  enemy's  |»n)|H»rty.  The  shippin/;  arti<'les  s|NH*iiie«l  a  voya^«»  from 
I^Midon  to  Cuba  and  Sierra  lAHHie  and  any  |N>rts  on  the  roast  of 
Africa,  of  North  or  South  America,  or  of  the  West  Indies,  and  back 
to  the  I'nitcd  Kin/i^cloni.  The  letter  of  instructions  fnmi  the  owneix 
of  the  car^o  din*cted  tlu'  nui>ter  to  pnnved  to  Cardenas,  Cuba,  and 
<in  arrival  then»  to  rei>oi1  to  "Charles  J.  Helm,  es*!.,"'  who  was  to 
dinMt  his  "  futuiv  acticms  with  ivfcrenct*  to  the  schooner  and  car^." 
(Miarlc^  J.  Helm  was  the  a^'nt  of  the  Confe«lerate  States  in  Cuba. 

The  fir^t  mate  tt^tified  that  *'  the  <lestination  of  the  carp)  wa«» 
(vrtairdv  to  one  of  the  Conftnlerate  States,  and  the  vessid  was  in  like 
mann'r  m»  dotined,  if  Charlt»s  J.  Helm,  the  Confederate  airiMil  at 
CuIni.  >liould  M)  <linHi.*'  He  narrate4l  at  len^li  how  lie  had  met 
-Mr.  Vanivy  and  «)ther  well-known  ap*nts  of  the  ConfiNlera<-y  lit  the 
hoii-e  of  Isinc,  (^ampUdl  «.<:  Co.,  ari<l  how  he  was  at  first  employeil 
to  iindi*rtake  a  bl<M'kade-ruunin^  a<l venture  <»n  th<*  steanuT  O'ltn/iator^ 
and  \\a>>  afterwiird**  ^r:ln^fer^Ml  to  the  Sft p/nH  I/firt^  nominally  as 
mate  but  n*ally  in  charp»  of  the  car*r<».  Hefon*  the  Sfrphtn  Hart 
*»ai!e<|  hi»  was  dirtnied  by  one  of  the  Confederate  ap'Uts  to  pr<M'«*4'd  to 
Cardeiia^  and  there  work  un<ler  the  in>trncti(»ii^  of  Charles  J.  Helm, 
and  he  wa^  inform«*d  that  the  earp)  wa«*  to  Im»  tran»hip|N'd  into  a 
*te:inHT  whi'h  couhl  with  ^'ati-r  faeility  run  the  bl<M*ka<le.  unless, 
inil<*«'i|,  tin*  St»  fthtn  llait  ^lM»uld  Im'  orderetl  li»  pnM'«»ei|  her>4*lf. 

l'|Niii  till-  :tnd  murii  otlh^r  evidenfc  of  similar  purfMirt,  .ludp*  Hetts 
di*<-|;ired  tlu»t  no  doubt  wa^  left  u|M»n  \\\^  mind  that  tin'  e:iv4»  >v:i^  **  one 
of  a  nianifeM  attempt  to  introdun'  rontraliand  t;tNH|>  into  the  iMiemy's 
territory  bv  a  bn*a<'h  of  bhirkade."  'I'liere  \Na«<  an  al^x-m-e  of  all 
pa|M»r«*  and  ein'um>tan<v>  \o  >\arrant  lli«'  rmirln^itin  'Mliat  then*  wa-* 
anv  intent  to  di^|M>>e  <»f  the  e:ir;r«>  :if  (^irdfiia-*  in  iIh*  u^ual  way  of 
lawful  ninunenv."  'I'he  ron>i;rnii'  of  tin*  rutin*  fariro  wa*-  tlie  airi^nt 
of  th«'  enemy,  and  it  wa*»  hult^n  on  Imanl  by  tin*  enmiy'--  ap*nt  in 
I^Muion. 

The  bnwd  i>sue  upon  the  merit--  of  the  caun*  was  >ai<l  Judp'  li^'tts, 
**nlielher  the  adventure  of  liir  St*  f»ht  h  I/'irt  ua>  tli«»  honot  voyam» 
of  a  neutral  ve>>el  from  one  neutral  |>uri  to  another  neutral  |H)rt, 
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carrying  neutral  goods  l)etween  those  two  ports  only,  or  was  a  simu- 
lated voyage,  the  cargo  Iwing  contraband  of  war,  and  being  really 
destined   f<ir  the  use  of  the  eneniv,  and  to  be  introduced  into  the 
enemy's  country  by  a  l)reach  of  blockade  by  the  Stephen  Hart,  or 
by  transhipment   from  her  to  another  vessel   at  Cardenas.''    This 
(piestion,  declared  Judge  Betts,  was  not  to  l)e  decided  by  merely 
ascertaining  whether  the   vessel   was  documented   for,  and  sailing 
upon   a   voyage   from   London  to  Cardenas.     If  the  inquiry  were 
thus  limited  "  a  very  wide  door  would  be  opened   for  fnnid  and 
evasion."'    The  coimnen-e  consisted  in  the  destination  and  intende*! 
use  of  the  proi)erty  laden  on  board  the  vessel,  and  the  pi-oper  te^t 
to  be  api)lied  was  whether  the  contraband  goods  "  are  intendwl  for 
sale  or  consumption  in  the  neutral  market,  or  whether  the  direct  ami 
intended  object  of  their  transportation  is  to  supply  the  enemy  with 
them."     If  such  was  the  object  they  were  not  exempt  from  forfeiture 
merely  on  the  ground  that  they  were  neutnil  property,  and  that  the 
port  of  delivery  was  also  neutral.     In  this  relation  Judge  I^etts  said: 
"If  the  guilty  intention,  that  the  contraband  goods  should  reach 
a  port  of  the  enemy,  existed  when  such  goods  left  their  English  port, 
that  guilty  intention  can  not  be  obliterated  by  the  innocent  intention 
of  stopping  at  a  neutral  port  on  the  way.     If  there  lie,  in  stopping  at 
such  port,  no  intention  of  transshipping  the  cargo,  and  if  it  is  to 
])roceed  to  the  enemy's  country  in  the  same  vessel  in  which  it  came 
from  Kii<rland,  of  course  there  can  Ix*  no  purpose  of  lawful  iioutnil 
coiiiuieicc  :it  the  neutral  port  by  the  sale  or  use  of  the  cargo  in  tlu' 
market  there;  and  the  sole  purpose  of  stopping  at  the  neutral  i)ert 
must  merely  be  to  have  upon  the  papers  of  the  vessel  an  ostcn^ii^le 
neutral  trrmiiius  for  the  voyage.     If,  on  the  other  hand,  the  objwl 
of  stopping  at  the  neutral  port  l)e  to  tranship  the  cargo  to  aii<>tii«'r 
vessel  to  be  transported  to  a  port  of  the  enemy,  while  the  ve^^si'!  in 
which  it  was  brought  from  P^ngland  does  not  proceed  to  the  port  <»f 
the  eneuiv,  there  is  eciuallv  an  absence  of  all  lawful  neutral  coninirnv 
at  the  neutral  port:  and  the  oidy  connnerce  carried  on  in  the  ca-t*  i-^ 
that  of  the  transportation  of  the  contraband  cargo  from  the  En«rli>li 
port  to  the  port  of  the  enemy,  as  was  intended  when  it  left  the  Vavi- 
lish  i)ort.     This  court  holds  that,  in  all  such  cases,  the  transportniion 
or  voyage  of  the  eontraband  goods  is  to  be  considered  as  a  unit,  fnmi 
the  port  of  lading  to  the  port  of  delivery  in  the  enemy's  country: 
that  if  any  part  of  such  voyage  or  transportation  l>e  unlawful,  it  i> 
unlawful  throughout:  and  that  the  vessel  and  her  cargo  are  >nhjo<r 
to  capture,  as  wi^ll  before  arriving  at  the  first  neutral  port  at  whii-h 
she  touches  aftei*  her  departure  from  England,  as  on  the  voyap' er 
transportation   by  sea   from  such  neutral  port  to  the  port  of  the 
enemy." 
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lulpe  Betts  was  careful  to  distinguish  l^tween  such  a  voyage  as 
t  in  which  the  Stephen  Hart  was  engagiMi  and  a  voyage  having  an 
ml  neutral  tenninus.  With  n>gard  to  the  latter  an<l  to  the  vessi*! 
iiri'  the  ("ourt,  he  said: 

If  >lu'  was,  in  fact,  a  neutral  vessel,  and  if  her  cargo,  although 
trahand  of  war,  was  Ix'ing  carried  from  an  English  jMirt  to  C'ar- 
as,  for  the  general  purpose*  of  trade  and  conunerc(»  at  Canlenas, 

for  use  or  sale  at  Cardenas,  without  any  actual  destination  of  the 
ijiK  prior  to  the  time  of  the  capture,  to  the  use  and  ai<l  of  the 
my,  then  most  wrtainly  l)oth  the  vessel  and  her  cargo  wen»  fn»e 
n  liability  of  capture.'^ 

'he  MMitence  of  condemnation  pronounced  by  Judge  Betts  in  this 
•  was  ailirmeil  by  the  Supreme  Court.  Chief  Justii^e  Chase,  who 
verwl  the  opinion,  observed  that  the  principal  features  of  the  casc» 
inbled  that  of  the  liermudn  and  her  cargo,  but  was  iM»rhaps  <»ven 
V  im*<*oncilable  with  neutral  goml  faith.  ''  It  is  enough  to  say/' 
lartMl  Chief  Justice  Cliasc>,  '•  that  neutrals  who  place  their  vessels 
er  Udlip^rent  c*ontrol.  and  engage  them  in  l)elligi>rent  tnide,  or 
riiit  them  to  \m  sent  with  (*ontraband  cargoes  under  (*over  of  false 
ination  to  neutral  |K)rts  while  the  real  destinati<m  is  to  lK*llig<'nMit 
ts,  imprt»ss  upon  them  the  character  of  the  lielligiTent  in  whose* 
'ic*e  they  are  employinl,  an<l  can  not  complain  if  they  art*  seized 

condemneel  as  enemy  pro|)erty." 

The  St4»plM»ii  Ilnrt   (18«W)   lilatrli.  Prize  rnw»H.  WT:  The  Ilnrt,  .1  WnU. 

JiKljTi*  ItottK  Htetl  the  cnROs  of  tho  Dolphin  iiiid  ttM*  IN^irl.  Hupni :  Ilalh^'k 
on  Intenmtlonal  I^iw,  chup.  1!1.  mn*.  11.  p.  TrfKl ;  I  K(*nt'H  roiuui.. 
el):lith  «Hntlon.  p.  Ho.  nott*  a:  1  \>\\vt  on  Insurant*.  .'ii'iS.  mn'tlon  i:{; 
J«H*ker  r.  MontfcrumTy.  IS  How.  lio.  n."*:  2  Wllchnan'H  Int(*rn:itional 
I^iw,  20;  TtH>  Joiiiei*  i*U*t«*r.  4  i\  Hoh.  T!»:  'Y\w  Uirhniond.  r>  i\  Uoh. 
..r>»l:  TlH»  WlUlani.  .'i  i\  Huh.  :\<^\  TIm»  Nanry.  :\  {\  I(ob.  IJ-J;  TIm» 
rnitotl  States.  Stt^wart's  A<lni.  \W\k  WW;  TIh>  Iniina.  :i  i\  Uol>.  Km  : 
TIm?  Trenile  Soxtn*.  t;  r.  Kol».  :m>o;  The  rolumhia.  1  C  Uol».  \TA\ 
Tlie  Ne|>tunus,  -J  i\  IColi.  1U». 

The  (frrlrutle,  an  Kn^rllHti  Iron  s^-rew  steamer.  l-'iO  tons,  was  f-apturtil  off 
tlK»  iHhiiHl  of  Khnithrin.  April  It;,  ISi*.:;.  liy  tli«»  W  S.  S.  VtiMthihilt, 
Huhlwln,  ominiamUiiK.  In  hlH  n*|»ort  to  Ailnilnil  \Vilk<*H.  romiiiantliT 
Ilahlwlii  mid:  "  Tho  (iirtruilr  hart  i»ii  Im^jihI  an  aM»<orti*<l  raroi.  Ini'hi<l- 
log  'JTiO  hnm^lH  of  iM»w<h'r,  whl«'h  KtanifM  Iht  as  a  <i»iitralianil  tratlor. 
.  .  .  No  hin  lMM»k  ran  In*  funnil  as  yi*t.**  Slii*  was  **  4*ani;lit  aft»»r 
a  hanl  rhaw*  of  1!S  niiU^s.  <lnrini:  whiih  tini«*  a  part  of  li«>r  «-ari:«»  wan 
thrown  overlMMinl.  SIm»  was  <Mi<l(MVMrini;  U*  n»a«-h  IlarlMir  Nlaml." 
and  Kboweil  uo  oilors  till  thn'«*  shots  hail  U'^'n  rln'<l.  ttio  la*tt  ono  nt 
ber,  when  Hht*  lM»istt>«l  Kns;Ii«ih  Milors.  SIm*  **  h'ft  Nassiui  on  or  aUait 
the  Mth  of  April."  ami  had  sin<i>  tMH>n  off  tin*  S4iutlM*ni  i^»:)st.  t»nt 
bavInK  faihtl  to  rnn  th«*  MiH-kado.  and  havlni;  only  :u\  hours*  okiI 
ahnanl.  wnf>  (»n  h«T  way  hark  to  Nassjiu  wImmi  falU*n  In  uitti.  .V 
pemoQ  waa  ou  liuard.  a  citizen  i/f  Cbarlcstuu,  who  wan  taken  to  be  a 
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pilot  (Official  Records  of  the  Union  and  Confederate  Navies,  Ser. 
1.  vol.  2,  p.  159.)  No  claim  was  put  in  for  the  vessel  and  no  appeal 
taken  from  the  sentence  of  condemnation. 

C4)    CASE    OF    TIIK    '*  REBMUDA/* 

§  1259. 

Tlic  question  fliseus5«d  in  tlie  foregoing  cases  was  first  dealt  with 
by  the  SuprtMnc  Court  in  the  case  of  the  steamship  Bermud^u  whi^'h 
came  up  on  an  appeal  from  a  decree  of  the  United  States  district 
court  for  the  eastern  district  of  Pennsylvania  condemning  the  vessel 
and  part  of  lier  cargo,  whi(;h  were  captured  by  the  U.  S.  S.  Mt'rredlUu 
April  t2G,  1802,  near  the  British  West  India  island  of  Abac^o. 

It  was  claimed  by  the  captors  that  the  vessel  was  enemy's  property: 
that  it  was  her  intention  with  her  cargo,  which  was  largely  com- 
posed of  munitions  of  war,  to  break,  either  directly  or  by  transship- 
ment, the  blockade  of  the  southern  coast  of  the  United  States,  and 
that  both  ship  and  cargo  were  on  these  and  other  grounds  liable  to 
capture  and  condemnation. 

The  ostensible  owner  of  the  ship  was  one  Haigh,  a  British  sub- 
ject; her  original  master  was  one  Tessier,  a  South  Carolinian.  On 
the  day  after  her  registration,  Haigh,  as  appeared  by  a  document 
from  the  Liverpool  customs,  executed  a  power  of  attorney  to  two 
persons  named  llencle  and  Trenholm,  both  of  Charleston,  South 
Carolina,  to  sell  the  ship  at  any  place  out  of  the  Kingdom  for  any 
sum  they  might  deem  sufficient.  Trenholm  was  a  memlK'r  of  the 
firm  of  Frazer.  Trenholm  c^  Co.,  of  Liverpool,  a  branch  of  the  house 
of  John  Frazer  &.  Co.,  of  Charleston,  and  the  fiscal  agents  of  the  Con- 
federacy in  (jreat  Britain,  in  which  capacity  they  were  largely 
engaged  in  fitting  out  cruisers  and  blockade  runners. 

With  the  registry  and  power  of  attorney  above  mentioued  the 
Benitudd  sailed  for  Charleston,  S.  C.  Subsequently  she  changed  lu*r 
course  and  ran  the  blockade  of  Savannah,  returning  to  Liverpool  in 
the  autumn  of  the  same  year.  Iler  master,  Tessier,  was  then  tran.*- 
ferred  to  the  B  aha  nut.  which  afterwards  l>ecame  known  for  carrying 
the  armament  of  the  Confederate  cruiser  Alahama,  In  his  place,  a? 
master  of  the  Jh  rmada^  was  installed  one  Westendortf,  who  w.i> 
licensed  by  the  P)ritish  authorities,  on  the  reconnnendation  of  Frazer, 
Trenholm  c^  Co.,  as  an  exj)erienced  shipmaster,  sailing  out  of  Charlie- 
ton,  who  had  commanded  one  of  their  ships.  The  name  of  the  tirni 
of  Fiazrr,  Tronhohn  c^  Co.,  Liverpool,  was  indorsed  on  the  back  of 
Westendortl's  licniso  as  his  address. 

Th(»  Bi'iiinuht  was  now  prrpannl  at  West  Hartlepool  for  another 
voyage,  ostensibly  to  Bernnida.  The  cargo  (X)nsisted  of  various 
things,  including  tea,  codec,  drugs,  surgical  instrument's,  shoes,  boots, 
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ItMithor,  saddlery,  lawns  with  fipjros  of  a  youth  l)oaring  onwanl  the 
0>nffHU»r.ite  lla^,  military  decorations,  epaiih'ttes,  Mai's  f<ir  the 
^honMer  straps  of  ofiicers  of  rank,  many  military  articles  with  4lesigns 
appropriate  for  use  in  the  Confederate  States,  cas(»s  of  cutlery 
stamiMMl  with  the  names  of  merchants  in  Confederate  citie>,  si»veral 
CUSP'S  of  (h)ul)le-harreled  fiuus  stamped  as  manufactuivd  for  a  <lealer 
at  Charleston,  a  lar/^ri'  amount  of  munitions  of  war,  five  finished 
Hhikely  cannon  in  caM»s,  with  carriap»s,  six  cannon  without  caM»s, 
:i  thousand  shells,  several  hundn'd  barrels  of  gunpowder,  7*J,()0() 
iarlri<lges,  *2,r>00,00()  jHTcussion  <*ap>,  21  castas  of  sword^,  and  in 
uildition  a  large  quantity  of  army  blankets  and  other  materials. 
Niunerous  letters  of  friendship  and  business  were  found  on  lM>ard 
the  vessel,  as  well  as  lK)oks  and  newspa|H»rs  addn^ssc^l  to  different 
jHTMins  in  the  Confeilerate  States,  and  also  a  few  memoranda,  appar- 
ently in  the  nature  of  n^pieMs  from  ihtsoh.s  in  Cluuleston  to  Capt. 
W(*>tendortr  to  buy  things  for  them  in  Kngland  and  bring  them 
Ihnaigli  the  bUn-kade.  There  wen*  also  on  Ixuinl  S4*veral  |H»r>ons 
(lenoininated  in  various  letters  as  '*(iovernment  pa>MMigi*rs,**  and  in 
«ine  letter  as  "  printers  and  engravers,"  who  had  Um^ii  S4»nt  from 
Scotland  by  an  agi^nt  of  the  Confed4Tate  govi>rnment,  and  who  wen» 
CMitertMl  on  the  cn»w  list  of  the  Iirrwii<lti  a^  common  sailors.  Thev 
ha<l  with  them  a  largi*  numlM'r  of  Ixixes  containing  Confederate 
postap*  >tamps,  cop|KT  plates,  cnvelo|M*.N,  printing  ink,  and  many 
reani>  <)f  white  bank-note  pa|H»r  watermarketl  C.  S.  A.  Theiv  wen* 
u1m>  <»n  l)oard  cvrlain  well-known  g<*ntlemen,  roidcnts  of  C'harleston, 
who  were  als4)  cntennl  on  the  shipping  li>t  a^  connnon  sailor^^,  under 
disguiMnl  names.  Of  the  ship's  r<»al  company,  the  ma>ter,  the  fir>t 
uiaCe,  the  clerk,  and  thn»i»  s^Miinen,  \\v\v  «iti/en^  of  South  Carolina, 
ond  the  M4*eund  mate,  cariH^nter,  and  c(M>k  U^htngeil  to  other  C^>n- 
fwlemte  Slates. 

Then»  wen»  4r»  bill?;  of  lading,  of  which  41  wore  for  goo<l>:  shipjMMl 
by  Fraz^T,  Trt»nholm  &  Co.  Tin*  whole  t'argo  was  ship|M'd  uiuhT 
their  dinH*tioii, and  according  to  the  bilN  of  lading  wa^  to  Iv  deliven*4l 
at  \\\v  i>land  of  IWinuda  "  unto  onler  or  a*»-»ign>."  No  nmsigiuH*-* 
were  nanKHl.  Several  {K^rson^  coiui«M'ted  with  the  >hip,  who  wen» 
exaiiiiiUHl  in  preparatorio,  thought  that  >he  iN^longt'd  to  Kra/er.  Tren- 
bolni  &  Co.  A  letter  of  one  of  the  mates,  found  t>n  iHmnI,  >4'<'med  t«> 
indii'ate  the  same  thing,  as  also  a  letti^r  of  the  former  captain,  Tes-^ier, 
to  Westen<lorff. 

Much  stn'ss  was  laid  by  the  captors  upon  the  corn»^iM)n<lemt»  found 
on  Umnl.  It  apfK^anMl  that  t)n  .January  l*'i.  Istvj,  Frazer,  Tn»nholm 
A  Cu-  at  Liver|MM)l,  wrot«»  U\  John  Fraz«»r  &  Co..  at  Charlevtonrthat 
they  had  dispatchetl  the  ship  Klht  with  a  <*argo  to  X.  T.  Hutterfiehl, 
their  agent  at  Hamilton,  R<Tmuda,  and  that  >he  would  Ih'  fidlowiMl  by 
the  steamer  Bermuda  with  goods.    On  January  23  they  wrote  again. 
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inclosing  bills  of  lading  of  the  cargo  of  the  Ella  and  copies  of  invoice^. 
The  goods,  they  sjiid,  were  '"  all  shipped  by  our  friends  here;  but  tb* 
(lis  posit  hut  of  thevi  there  is  left  entirely  to  yoti^  and  in  any  imirket  to 
■irhirh  you  may  phase  to  direet  them.     The  bills  of  lading  an*  in- 
d()rsi»d  to  your  order,  or  that  of  your  authorized  agent.     .     .     .    Cap- 
tain Carter  [of  the  Ella]  is  instructed  to  proceed  to  Bermuda,  and 
there  await  your  instructions,"  which  were  to  be  sent  under  cover  to 
Butterfield.     By  a  later  letter,  of  February  28,  18G2,  addresseil  to 
'"Messrs.  Jno.  Frazer  &  Co.  (or  their  authorized  agent),  Ilamiltou. 
Bernuida,"  Mt^ssrs.  Frazer,  Trenholm  &  Co.,  referring  to  the  invoices 
and  bills  of  lading  of  the  Bermuda^  said  they  were  "  very  full  in  every 
l)articular,  and  we  think  will  gi*eatly  facilitate  the  delivery  a/id  aUi» 
the  tratisf<hipNie)it,  should  this  be  determined  upon.^'     On    April  1. 
18()2,  (he  Charleston  house,  having  by  a  previous  letter  infornieJ 
Buterlield  (hat  they  had  l>een  advised  that  the  Ella  had  been  dis^ 
patched  and  that  she  would  be  follow^ed  by  the  Bemiffd^i^  wrote 
another  letter  requesting  him  to  direct  Captain  Westendortf  to  take 
certain  articles  from  the  Ella  and  proceed  to  Nassau,  reporting  him- 
self on  arrival  there  to  II.  Adderly  &  Co.,  and  to  request  Captain 
Carter  to  "  keep  in  his  cargo  and  wait  further  orders  from  us."    This 
letter  was  received  by  Butterfield  on  the  19th  of  April  and  was  for- 
warded the  same  day  to  Westendorff,  at  St.  George's.     Westciidorff 
inunediately  acted  ui>on  it  and  sailed  on  the  23d  of  April  toward 
Nassau,     lie  had  arrived  at  Bernuida  on  the  10th  of  March  an<l  haJ 
remained  there  about   five  weeks,  during  which  the  cargo  was  iu»t 
touehed.     The  gentlemen  from  Charleston  were  alx)ard. 

Among  the  papers  taken  on  board  there  was  also  an  unfini>li<*<I 
letter  without  signature,  but  apparently  written  by  the  enginirr  of 
ihe  Bermuda  to  a  friend.     This  letter  wa*>  dated  at  LiverpcH)!.  Feb- 
ruary It),  iSCrJ,  and  stated  that  **  our  tender,"  a  light-draft  boat  vaW 
tlie  IIcrahK  had  left  the  day  before  with  a  crew  shipped  for  twchv 
months  "  for  some  port  or  ports  south  of  Mason  and  Dixon's  line: "^ 
that   "three  captains"   were  on   the  tender — ''(me   an    Englishiiwn. 
nominal;  another,  an  experienced  coast  pilot  from  the  Potomac  t<) 
Charleston;  another,  ditto,  ditto,  from  Charleston  to  the  San  Jiwn 
liiver  in  Texas.     If  the  Yankees  reach  her,  thcv  are  snnirter  than  I 
give  them  credit  for.     SJie  aa^aits  oar  arineal  iti  Bennada;  goes /^V 
ififo  ('har/(sfn/i^ 

The  record  diselosed  that  the  captain  of  the  Herald,  after  In*^ 
arrival  at  Bermuda,  drew  a  bill  on  Frazer,  Trenholm  &  Co..  at  LivtT- 
pool,  in  favor  of  Westendorff,  showing  that  the  latter  had  advanit"*' 
a  certain  amount  of  monev  to  the  Herald.  It  was  also  testified  hv  a 
person  on  th(»  Bermada  that  the  Herald  was  connected  with  the 
former  ship. 


5  1259.]  '  '  C0NTINTT0U8  VOYAOES. "  7 1 1 

At  the  time  of  the  capture,  and  after  the  vessel  was  boarded,  tho 
captain  ft  brother,  by  his  order,  threw  overboard  two  small  lK)xes  and 
a  package,  which  he  swore  he  understood  contained  postage  stamps, 
and  a  l>ag,  which  he  understcxxl  contained  letters,  and  which  he  was 
instructed  to  destroy  in  case  of  capture.  One  of  the  gentlemen  fn)m 
Charleston  also  destroyed  a  numb(»r  of  letters,  which  he  swore  were 
private  letters,  intrusted  to  him  by  Americans  in  Eun)pe. 

On  the  part  of  the  claimants  it  was  contended — 

1.  That  the  vessel  was  captured  within  British  territorial  waters. 

2.  That  Iwth  the  vessel  and  the  cargo  wen*  owmni  by  neutrals,  and 
that  their  destination  was  either  Ik'nnuda  or  Nassau,  a  neutral  port. 

3.  That  there  was  no  intent  to  run  the  blockade;  that  the  ship, 
after  arriving  at  Ik^nuuda,  was  in.structi'd  to  proceed  to  Nassau  in 
unler  that  her  cargo  might  be  landed  and  another  cargo  lx>  taken 
on  Inmrd  for  some  jKirt  in  Europe;  that  it  was  the  intention  of  the 
consignees  at  Na.ssau,  who  were  correspondents  of  Frazer,  Trenholm 

6  Co.,  to  carry  out  th4*se  instructions  strictly;  that  a  part  of  the 
munitions  of  war  were  intended  for  the  (iovernment  of  Ilayti,  and 
the  n»st  *'  for  sale  at  l^nnuda  or  Nassau,  in  the  usual  course  of 
business,  to  any  person  willing  to  purchase  the  same.'' 

4.  That  the  fact  that  the  ship  was  not  intende<I  to  run  the  blockade 
wa«  shown  by  the  circumstance  that  the  "  gov<»rnment  passengi»rs," 
though  they  all  undoubte<lly  wislnnl  to  enter  the  (^onftnlerate  States, 
all  disemlmrktHl  at  liennuda  and  did  not  n*join  the  vessi'l  when  she 
saiU^l  to  Nassau. 

5.  Tliat  there  was  no  comvalment  as  to  anything  on  Umrd;  that 
everything  was  fairly  entenMl  cm  the  bills  of  huling  and  manifest; 
and  that  the  cn»w  wen*  ship|M'd  for  a  term  not  exciHMling  twelve 
months  fnmi  Liver|MK)l  to  IkTunula,  and  thencv,  if  nnpiinMl,  to  any 
ports  or  places  in  the  W<»st  Indites,  British  North  America,  the  Tnited 
2itates«  and  Imck  to  the  Tnited  Kingtlom:  and  that  their  wagi*s  did 
not  exce4*il  that  «)f  onlinary  v(»yages  in  |N*a<vful  tim<*s. 

The  opinion  of  the  court  was  <lelivenMl  by  Chief  JuMitv  C'ha>**. 
and  was  unanimous. 

The  (*<iurt  held  that  all  the  circumstamvs.  including  that  of  the 
spoliation  of  pai>ens  which  was  one  <»f  unusual  aggravati<»n,  war- 
mnttnl  the  most  unfavorable  infenMice  as  to  owner>hip,  employ nieiit, 
and  tiestination;  that  all  the  tnmsactions  n*|H*lle«l  the  conclusion  that 
Ilaigh  was  the  true  owner:  that  not  a  dtN'ument  taken  on  tli«*  >liip 
.showeil  ownership  in  him  extvpt  the  shipping  arti<-les,  which  wen» 
falsi*  in  putting  U|Hm  the  cn»w  list  «»mj)loy4H»>  o{  the  ConftHlerate 
Government  and  enemy  pass4'ng!»rs :  that  then*  was  no  iiulication 
that*  after  Ilaigh  pive  the  power  of  attorney,  he  |MTformeiI  a  single 
act  of  ownership;  that  no  letter  alluded  to  him  as  owner,  and  no 

H.  Doc.  551— vol  7 JG 
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direction  as  to  vessel  or  cargo  recognized  him  as  such ;  but  that,  on 
the  contrary,  all  the  papers  and  all  the  circumstances  indicated  that 
a  sale  was  made  in  Charleston  under  the  power,  by  which  the  bene- 
ficial control  and  real  ownership  were  transferred  to  John  Frazer  & 
Co.,  while  the  apparent  title,  by  the  British  papers,  was  suffered  to 
remain  in  Haigh  as  a  cover.  It  was  therefore  held  that  the  owner- 
ship of  Haigh  was  a  pretense,  and  that  the  vessel  was  rightly  con- 
denmed  as  enemy  property. 

Assuming  for  the  moment,  however,  that  Haigh  was  the  owner  of 
the  ship,  the  court  next  considered  the  question  as  to  the  employment 
of  the  vessel  and  cargo  at  the  time  of  the  capture.  The  theory  of 
counsel  for  Haigh  was,  said  the  court,  that  the  ship  was  neutral  and 
carried  a  neutral  cargo,  in  good  faith,  from  one  neutral  port  to 
another;  and  they  insisted  that  the  description *»  of  cargo,  if  neutral, 
and  in  a  neutral  ship  and  on  a  neutral  voyage,  could  not  be  inquired 
into  in  the  courts  of  a  belligerent. 

"  We  agree  to  this,"  said  the  court.  Neutrals  might  "  convey  in 
neutral  ships,  from  one  neutral  port  to  another,  any  goods,  whether 
contraband  of  war  or  not,  if  intended  for  actual  delivery  at  the  port 
of  destination,  and  to  become  part  of  the  common  stock  of  the  country 
or  of  the  port." 

It  was  asserted  by  counsel,  said  the  court,  that  British  merchants 
had  "  a  perfect  right  to  trade,  even  in  military  stores,  between  their 
own  ports,  and  to  sell  at  one  of  them  goods  of  all  sorts,  even  to  an 
enemy  of  the  United  States,  with  knowledge  of  his  intent  to  employ 
tliem  in  rebel  war  against  the  American  Government.  If,''  con- 
tinued the  court, ''  by  trade  between  neutral  ports  is  meant  real  trade, 
in  the  course  of  wliich  goods  conveyed  from  one  port  to  another  be- 
come incorporated  into  the  mass  of  goods  for  sale  in  the  port  of  des- 
tination: and  if  bv  sale  to  the  enemies  of  the  United  States  is  meant 
sale  to  eitlier  belligerent,  without  partiality  to  either,  we  accept  the 
proposition  of  counsel  as  correct.  But  if  it  is  intended  to  affirm 
that  a  neutral  ship  may  take  on  a  contraband  cargo  ostensibly  for  a 
neutral  port,  but  destined  in  reality  for  a  belligerent  port,  either  by 
the  same  ship  or  by  another,  without  becoming  liable,  from  the 
commencement  to  the  end  of  the  voyage,  to  seizure,  in  order  to  the 
confiscation  of  the  cargo,  we  do  not  agree  to  it." 

Applying  these  principles  to  the  case  under  consideration,  the 
court  observed  that  a  large  part  of  the  cargo  was  contraband  in 
the  narrowest  sense  of  the  word,  and  a  part  of  it  expressly  destined 
to  the  Confederate  States,  so  that  the  character  of  the  cargo  made 
"  its  ulterior,  if  not  direct,  destination  to  a  rebel  port  quite  certain." 
There  was,  besides,  evidence  of  destination  found  in  the  letters  of 


«  Possibly  tho  phrase  *'  description  of  cargo,"  which  appears  in  the  published 
report,  is  a  misprint.    The  character  of  the  cargo  is  what  seems  to  be  meant 
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Frazer,  Trenholm  &  Co.,  which  made  distinct  references  to  the  con- 
tingency of  transshipment;  and  the  evidence  showed  that  the  Ilernid 
was  sent  over  with  a  view  to  this.  Moreover,  the  consi;;^nn)ent  of  th<» 
whole  car/ijo  to  order  or  assigns,  which  meant  in  fact  to  the  ohKt  of 
Jolin  Frazer  &  Co.,  of  Charleston,  was  *'  conclusive,  in  the  al)"^»nce 
of  proof  to  the  contrary,  that  its  destination  was  the  port  in  which 
the  consignee  resided  and  transacti»d  business.  ...  It  makt^s  no 
different,"  said  the  court,  "  whether  the  destination  to  the  n»bel  port 
was  ulterior  or  dire<*t:  nor  could  the  question  of  destination  Ik? 
affected  by  transshipment  at  Nassau,  if  transshipment  was  intended, 
for  Uhat  could  not  bn»ak  the  continuity  of  transiK>rtation  of  the 
cargv).  The  inter|K)sition  of  a  neutral  jxirt  U^tween  neutral  depar- 
ture ami  lx*lligert»nt  destination  has  always  Ikhmi  a  favorite  resort  of 
contraband  carriers  and  blcM'kade  runners.  But  it  never  avails  them 
when  the  ultimate  destination  is  ascertained.  A  transportation  from 
one  |M>int  to  another  remains  continuous,  so  long  as  intent  renuiins 
unchangeil,  no  matter  what  stoppages  or  transshipments  intervene.'*^ 
There  S4»emed  to  lx»  no  rt»as<m,  sai<l  the  court,  *'  why  this  n*asonable 
and  s(*ttled  doctrine  should  not  U>  applied  to  each  ship  when'  m'v- 
eral  art*  engage<l  successively  in  (uie  transaction,  namely,  the  con- 
veyanc*»  of  a  ccmtraband  <»argo  to  a  belligen»nt.  The  question  of 
liability  nnist  dei>end  on  the  go<Ml  or  bad  faith  of  the  owners  of 
the  ships.  If  a  part  of  the  voyage  is  lawful,  and  the  owners  of  the 
ship  conveying  the  (*argo  in  that  part  are  ignorant  of  the  ulterior 
destination,  and  do  not  hire  their  >hip  with  a  view  to  it.  the  ship 
can  not  )x>  liable:  but  if  the  ulterior  destination  is  the  known  induce- 
ment to  the  partial  voyage,  and  the  ship  is  engagiMl  in  tlu'  hitter 
with  a  view  to  the  fonner.  then  whatever  liabilitv  ma\'^attac*h  to  the 
final  voyage  must  attach  t«)  the  earlier,  undertaken  with  the  same 
cargo  and  in  continuity  of  its  conveyance.  Sucivs>ive  voyagi»s,  <*«in- 
necteil  by  a  conmion  plan  and  a  common  obje(*t,  form  a  plural  unit. 
They  are  links  of  the  same  chain,  each  identical  in  dexTiption  with 
every  other,  and  each  es.^»ntial  to  the  i*ontinuous  whole.'' 

Should  the  Bermuda^  on  thest*  principles,  lM»condemmMl  for  the  con- 
veyance of  contraband?  *•  By  the  ancient  rule,"  said  the  court,  "  the 
vessel  which  carried  contnil>and  was  condemned  as  well  as  the  cargo." 
Of  this  rule  then*  had  \wv\\  a  gn^at  but  very  profnT  relaxation  to  the 
effect  that  the  neutral  might  convey  i*ontraband  to  a  iN^lligcn'nt.  sub- 
ject to  no  liability  excvpt  si»izun»  with  a  view  to  the  conti^'ation  of  the 
offending  goods.  This  relaxation,  however,  nnjuirtMl  ginnl  faith  on 
the  part  of  the  neutral,  and  tliil  not  prot4M*t  th<'  ship  when*  g«MHl  faith 
was  wanting.  '  Thus,  the  carrying  of  <Mmtraban«l  with  a  fal<o  <les- 

•  Tbe  cimrt  ritwl  j€N*k«>r  r.  MiMitisoniery.  IS  llowanl.  114;  Tin*  Tolly.  2.  r. 
;  The  WlUiaiu.  r>  i\  Itoli.  :tiC»:  1  Kt*ut'i»  l*oiimi..  H4.  note. 
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tination  was  a  ground  of  condemnation.*^  Mere  consent  to  trans- 
portation of  contraband  will  not  always  or  usually  be  taken  to  l>e  :i 
violation  of  good  faith;  but  the  belligerent  is  entitled  to  require  of 
neutrals  a  frank  and  bona  fide  conduct.*'  So,  too,  vessels  had  been 
con<lenined  for  being  engaged  actually  or  practically  in  enemy  s<»rviciV 

What,  then,  inquired  the  court,  "  were  the  marks  by  wdiich  the 
conveyance  of  contraband  on  the  Bermuda  was  accompanied  ?  First, 
we  have  the  character  of  the  contraband  articles,  fitted  for  immediate 
military  use  in  battle,  or  for  the  immediate  civil  service  of  the  rebel 
government ;  then  the  deceptive  bills  of  lading  requiring  deliver}^  at 
Bermuda,  when  there  was  either  no  intention  to  deliver  at  Bermuda 
at  all,  or  none  not  subject  to  be  changed  by  enemies  of  the  Unite<l 
States;  then  the  appointment  of  one  of  these  enemies  as  master, 
necessarily  nuule  with  the  knowledge  and  consent  of  Ilaigh,  if  Ir? 
was  owner;  then  the  complete  surrender  of  the  vessel  to  the  usi* 
and  control  of  such  enemies,  without  even  the  pretence  of  want  of 
knowledge,  by  the  alleged  owner,  of  her  destined  and  actual  employ- 
ment." The  circumstances  rendered  it  highly  probable  that  the  ship 
at  the  time  of  capture  was  actually  in  the  service  of  the  Confederate 
government,  and  known  to  be  so  by  all  parties  interested  in  her  own- 
ership. But,  however  this  might  be,  it  could  not  be  doubted  '*  thai 
the  Bcrmnda  was  justly  liable  to  condemnation  for  the  conveyance  of 
contraband  goods  destined  to  a  belligerent  port,  under  circumstances 
of  fraud  and  bad  faith,  wliich  make  the  owner,  if  Haigh  was  owner, 
resj)onsible  for  unneutral  participation  in  the  war.  The  cargo,  hav- 
ing all  been  consigned  to  enemies,  and  most  of  it  contraband,  must 
share  the  fate  of  the  ship." 

Having  thus  disposed  of  the  questions  connected  with  the  owner- 
ship, control,  and  employment  of  the  Benmida  and  the  character  of 
her  cargo,  the  court  added  that  little  need  be  said  on  the  subject  of 
liability  for  the  violation  of  the  blockade.  "What  has  been  alreadv 
adduced  of  the  evidence,"  said  the  court,  "  satisfies  us  com])letel\ 
that  the  original  destination  of  the  Bermuda  was  to  a  blockaded 
port:  or,  if  otherwise,  to  an  intermediate  port,  with  intent  to  send 
forward  the  cargo  by  transshij)ment  into  a  vessel  provided  for  the 
completion  of  the  voyage.  It  nuiy  be  that  the  instructions  to  We«- 
endorfl'  were  not  settled  when  the  steamship  left  St,  George's  for  Nas- 
sau :  but  it  is  (juite  clear  to  us  that  the  ship  was  then  at  the  disposition 
of  John  Fraz.er  c^-  Co.,  and  that  the  voyage,  begun  at  LiveqKiol  with 
intent  to  violate  the  blockade,  delayed  at  St.  George's  f(u-  instructions 

"TIh'  rninklin.  ?,  V.  Hob.  224. 

^'TIio  NVutrnlitct.  ?>  C.  \ioh.  2lMi :  Carrinjrton  v.  Merchants*  Insurance  Ca,  S 
Pot.  .%1S:  The  Kan^'or.  <;  (\  \UA).  Vli\, 
'The  Jouge  EmUia,  3  C.  liob.  52:  The  CaroUna,  4  C.  Rob.  25a 
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from  that  finii,  continuod  toward  Nns5^u  for  the  purpose  of  comple- 
tion fnmi  that  port  to  a  n»bel  port,  either  by  the  Bermuda  hers4»lf  or 
hy  tninsshipmeiit,  was  one  voya^re  from  Liverpool  to  a  bhx'kadetl 
|K)rt :  and  that  the  liability  to  condemnation  for  attempted  breach  of 
bl(M*kade  was,  by  sailing  with  such  pur|K)se,  fastened  on  the  ship  as 
finnly  as  it  would  have  Ikhmi  by  pr(M>f  of  intent  that  the  carp)  should 
be  tnins|H»rted  by  the  Bt^ntntdn  hersc»lf  to  a  bl(M*kaded  port,  or  as  near 
as  |)ossible,  without  encountering  the  bl(K*kading  s4iuadron,  and  then 
^ent  in  by  a  steanu'r,  like  the  IlemhL  of  lighter  draft  or  gn»ater 
sihhmI." 

As  to  the  question  of  capture  within  neutral  waters,  the  court  ob- 
sc»rviMl  that  there  was  nothing  in  the  evidence  which  prove<l  to  its  s;it- 
isfa(*tion  that  such  was  the  fact. 

It  was  then»fon»  held  that  "  l)oth  vessels  and  cargo,  even  if  both 
wen*  neutral,  wen»  rightly  con<lennied." 

By  this  judgment  the  decnv  of  the  court  1k»1ow  condenuiing  the 
ve>Md  \\m\  the  munitions  of  war  was  affirmed.  Sui>s4H|uently  the 
district  ^MMirt  passi»d  a  decrei'  condemning  the  residue  of  the  cargo. 

Tbe  lieniiudn  (184m).  ;t  WuU.  514. 

(5)    M  ATA  MORAS   CASES, 
g  1200. 

The  Mexican  town  of  Matamoras,  situated  on  the  Rio  Grande, 
nearly  op|)osile  Bn)wnsvilh».  in  Texas,  which  formed  one  of  the  C'on- 
f<Hlenite  States,  offcn'd  ol)vious  advantagi's  as  a  bas4*  of  i*ontrabarid 
trade. 

The  steamer  Peterho^f  was  capture<l  Feb.  25,  18«v;i.  near  the  island 
of  St.  Thomas,  I).  W.  I.,  by  the  W  S.  S.  VnnderhUt.  and  was  ron- 
(|emn«Hl  by  the  I'nitetl  Stat4»s  district  <*ourt  for  the  southern  <listrict 
of  New  York,  togi'lher  with  her  cargo,  for  attempt  to  bn^ak  the  bloi*k- 
ade.     Fnun  this  sentemv  an  apiN*aI  was  taken  to  the  Supn^me  Court. 

The  Fvti^rhoff  was  fully  <l<K*ument«»<l  as  a  British  m(*n*hant  steamer 
upon  a  voyage,  as  >hown  by  her  nuuiife>t.  >hipping  li>t.  clearamvs, 
and  other  pa[K*rs,  from  I^ondon.  Kngland.  to  Matamora>,  in  M4*\i(*o. 
The  bills  of  lading  all  stipulated  f<ir  the  th^livery  of  the  giMKis  **  otf 
the  Rio  (irande,  (lulf  of  Mexico,  for  Matanioni>,*''  adding  that  they 
were  Co  lie  taken  from  ah)ngside  the  ^hip.  provided  that  liglit<T^  <*ouhi 
cross  the  bar  at  the  mouth  of  the  river.  The  cargi)  was  mi'^n'lhuu^oiis, 
and  shipped  by  different  j)4»rM)ns.  all  but  one  of  whom  wen»  Briti*»h 
Mihjects«  and  a  part  of  it  U'longe<l  to  the  owner  of  the  v»»vm»I.  <  )f  the 
Buniemus  packagi^  a  c'^Ttain  numlvr  t*ontained  articles  UM*fui  ft>r 
purposes  during  war.  Among  them  were  ^M\  cases  of  artil- 
baimsBy  14,450  pair  of  **  Blucber  **  boots,  5,580  pair  of  **  govern 
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ment  regulation  grey  blankets,"  95  casks  of  horseshoes  of  large  size, 
suitable  for  cavalry  service,  and  52,000  horseshoe  nails.  There  were 
also  considerable  amounts  of  iron,  steel,  shovels,  spades,  blacksmiths- 
bellows  and  anvils,  nails,  and  leather,  and  an  assorted  lot  of  drugs— 
1,000  pounds  of  calomel,  large  quantities  of  morphine,  265  pounds  of 
chloroform,  and  2,640  ounces  of  quinine.  Owing  to  the  blockade  of 
the  coast,  drugs,  and  especially  quinine,  were  greatly  needed  in  the 
Southern  States. 

With  the  excreption  of  a  portion  consigned  to  the  order  of  the  master, 
which  belonged  to  the  owners  of  the  vessel,  the  curgo  was  represented 
in  agency  or  consigneeship  chiefly  by  three  different  persons  on  board 
the  vessel  as  passengers — Kedgate,  Bowden,  and  Almond — all  natives 
of  (treat  Britain,  and  at  the  time  of  the  capture  all  British  subjects, 
except  Kedgate,  who  had  become  a  citizen  of  the  United  States,  and 
who,  before  the  outbreak  of  the  war,  resided  in  Texas.  He  stated  that 
at  the  time  of  the  capture  he  intended  to  establish  a  mercantile  house 
at  Matamoras,  and  that,  had  his  "  goods  arrived  there,  they  were  to 
take  the  chances  of  the  market."  Bowden  and  Almond  testified  to 
substantially  the  same  effect  as  to  their  r'espective  ventures.  During 
the  war  Matamoras,  w  hich  lies  on  the  Mexican  side  of  the  Rio  Grande, 
nearly  opposite  the  town  of  Brownsville,  in  Texas,  had,  by  reason  of 
the  facilities  which  as  a  neutral  port  it  offered  for  trade  with  the  Con- 
federacy, whose  seaports  were  all  blockaded,  suddenly  risen  from  the 
position  of  a  place  of  no  imj)ortance  "  into  a  great  centre  of  commer- 
cial activity,  rivalling  the  trade  of  New  York  or  Liverixwl.-' 

The  opinion  of  the  Supreme  Court  in  the  case  of  the  Peterhoif  was 
delivonMl  l)v  (Miiof  Justice  Chase.  He  stated  that  the  record  satisfioJ 
the  court  that  the  voyage  of  the  ship  ''  was  not  simulated.''  She  was 
''in  the  projxT  course  of  a  voyage  from  London  to  Matamoras:"  nor 
was  there  anv  evidence  whicli  fairlv  warranted  the  lx»lief  *'that  the 
cargo  had  any  other  direct  destination.''  The  proposed  delivery  of 
the  cargo  off  the  mouth  of  the  Rio  Grande  into  lighters  for  Mata- 
moras was  '*  in  the  usual  course  of  trade,"  since  it  was  impossible  for 
a  vessel  of  heavy  draught  to  enter  the  river.  ''It  is  true,-'  said  the 
court,  "  tliat,  by  these  lighters,  some  of  the  cargo  might  Ix*  conveyed 
directly  to  the  blockaded  coast;  but  there  is  no  evidence  which  war- 
rants us  in  saving  that  such  convevance  was  intended  bv  the  master 

ft  *  ••  « 

or  the  shi[)})ers.  We  dismiss,  therefore,  from  consideration,  the  claim, 
suggested  rather  than  urged  in  behalf  of  the  Government,  that  the 
shij)  and  cargo,  both  or  either,  were  destined  for  the  blockaded  coa^t." 
But  it  was  maintained  in  argument  by  counsel  for  the  captors  (1) 
that  trade  with  Matamoras  was,  at  the  time  of  the  capture,  niat?e 
iinlawful  by  the  blockade  of  the  mouth  of  the  Rio  Grande;  and,  if 
this  was  not  the  case,  (2)  that  the  ulterior  destination  of  the  oaip 
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wa«  Texas  and  the  other  States  in  rebellion,  and  that  this  ulterior 
destination  constituted  a  breach  of  the  blockade. 
On  these  points  the  court  held — 

1.  That  "the  mouth  of  the  Rio  Grande  was  not  included  in  the 
blockade  of  the  ports  of  the  rebel  States,  and  that  neutral  commerce 
with  Matanioras,  except  in  contraband,  was  entirely  fret»/' 

2.  That  *•  neutral  trade  to  or  from  a  blockaded  country  by  inlancl 
p.avi^tion  or  transj)ortation,"  is  lawful;  and,  ^*therefoiv,  that  trade, 
l)etw<>en  I^ondon  and  Matamoras,  even  with  intent  to  supply,  fnmi 
Matamoras,  goods  to  Texas,  violated  no  blockade,  and  can  not  \ye 
declared  unlawful."  '*  Such  trade,''  said  the  court,  "  with  unre- 
stricte<l  inland  commerce  ljetw(»en  such  a  port  and  the  enemy's  terri- 
tory, impairs  undoubte<Ily  and  very  seriously  impairs  the  value  of  a 
blockade  of  the  enemy's  coast.  But  in  cases  such  as  that  now  in  judg- 
ment, we  a<lminister  the  public  law  of  nations,  and  art>  not  at  lilx^rty 
to  inquire  what  is  for  the  particular  advantage  or  disadvantage  of 
our  own  or  another  countrv." 

The  cpH'stion  of  bn»ach  of  blockade  l)eing  thus  excluded,  the  couit 
proc<*e<led  to  cimsider  the  (piestion  of  the  destination  of  the  cargo  in 
conn4H*tion  with  the  qu(>stion  of  contralmnd.  Taking  up  the  usual 
classification  of  artick»s  with  n*fen?nce  to  this  question-  (H  those 
us<h1  primarily  for  puri)os4*s  of  war,  (2)  those  useil  for  pur|iosi*s  of 
war  or  of  |kmi(v  according  to  circumstances,  and  (3)  thost»  us*»d  exclu- 
sively for  iXMict^ful  puri)osc»s — the  court  ol>siTved  that  a  ccmsiderable 
part  of  the  cargo  was  of  the  thinl  class  and  ihhhI  not  U»  further  con- 
."►idenNl.  A  large  part,  iK»rhaps,  was  of  the  s<»cond  class  but  ji*<  it  was 
•'  not  proved  .  .  .  t<)  have  lKH»n  actually  <lestine<l  to  l)i»lligen*nt 
use,*'  it  then»fore  could  not,  said  the  <'*)urt,  'Mm*  triMCed  as  contni- 
Ijand."  *\Vnother  |K)rtion  was,  in  our  judgment,"  ccmtinued  the 
court,  •'fh»stine<l  clinn-tly  t()  the  n»lK»l  military  *^»rvice.  This  |>ortiou 
of  the  cargo  t'onsisted  of  the  cases  of  artillery  harness,  ami  of  articles 
cieM'riU'd  in  the  invoicvs  as  'men's  army  bluchers,'  'ailillery  InMits,' 
and  '  gr»vernment  regulation  gray  blankets.'  These  ginnls  eoine  fairly 
under  the  description  of  giKnls  primarily  and  ordirurily  ummI  for 
military  pur|K>ses  in  time  of  war.  They  make  part  of  the  niHvss.iry 
equipment  of  an  army." 

With  n»ganl  t()  these*  articles,  which  were  adjudged  to  lie  con- 
demm*d  as  ccmtralmnd,  the  language  of  the  court  is  to  Im*  >|M*cially 
notetl.  **  It  is  true  that  ev«»u  thcM*  go<Kl>,"  said  the  lourl,  "  if  n»ally 
intende<I  for  sale  in  the  market  of  Matamoras  wi»nhl  U»  fn^^*  of 
liability:  for  cimtraband  nuiy  Ih*  tnin>ported  by  neutnil>  to  a  lUMitral 
port,  if  intendetl  to  make  part  of  its  gi»neral  sto<»k  in  trade.  Hut 
there  is  nothing  in  the  cas^»  which  tends  t<)  convince  us  that  <uch 
was  their  real  destination,  while  all  the  circumstances  indicate  that 
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these  articles,  at  least,  were  destined  for  the  use  of  the  rebel  forces 
then  occupying  Brownsville,  and  other  places  in  the  vicinity. 

''And  contraband  merchandise  is  subject  to  a  different  rule  in 
respect  to  ulterior  destination  than  that  which  applies  to  merchan- 
dise not  contraband.  The  latter  is  liable  to  capture  only  when  a 
violation  of  blockade  is  intended;  the  former  when  destined  to  the 
hostile  country,  or  to  the  actual  military  or  naval  use  of  the  enemy, 
whether  blockaded  or  not.  .  .  .  Hence,  while  articles,  not  n^n- 
traband,  might  l>e  sent  to  Matamoras  and  beyond  to  the  rebel  region, 
where  the  connnunications  were  not  interrupted  by  blockade,  articles 
of  a  contraband  character  destined  in  fact  to  a  States  in  relx'llion, 
or  for  the  us(»  of  the  rebel  military  forces,  were  liable  to  capture 
though  primarily  destined  to  Matamoras.  We  are  obliged  to  (tm- 
clude  that  the  portion  of  the  cargo  which  we  have  characterized  as 
contraband  must  l>e  condenmed.'' 

Restitution  of  the  ship  was  decreed  on  payment  of  costs  and 
expenses.  This  condition  was  imposed,  notwithstanding  the  finding 
that  her  destination  was  neutral,  (1)  because  the  master,  when 
brought  to  by  the  Vanderbilt^  refused  to  send  his  papers  on  board; 
(2)  l)ecause  papei*s  were  destroyed  on  board  the  ship  at  the  time  of 
the  capture;  and  (8)  because  it  was  the  duty  of  the  captors,  since 
contraband  was  foimd  on  board  "  destined  to  the  enemy,''  to  bring 
the  ship  in  for  adjudication. 

The  Petorhoff  (18(50),  5  WaU.  28. 

In  two  other  Matamoras  cases,  decided  at  the  same  term,  the 
Supreme  Court  decreed  restitution,  in  the  absence  of  proof  of  actual 
enemv  destination.  The  first  of  these  was  that  of  the  Science.  Chief 
Justice  Chase,  delivering  the  opinion  of  the  court,  stated  that  tlie 
evidence  w-as  ''  clear  that  the  vessel  and  her  outward  cargo  were 
neutral  property,  destined  to  neutral  consignees  at  Matamoras,  anJ 
that  the  cargo  had  l>een  actually  delivered  as  consigned.''  "Some 
of  the  proof.-'  the  court  added,  "  tended  to  show^  that  a  portion  of  thin 
cargo  consisted  of  Confederate  uniform  cloth;  but  there  was  none 
showing  destination  to  enemy  territory  or  immediate  enemy  n* 
There  was,  therefore,  nothing  in  the  character  of  the  vessel  or  of 
the  outward  cargo  which  warrants  condemnation." 

The  Scienco,  .'  Wall.  178. 

At  the  same  time  the  court  decided  the  case  of  the  Volnnf.  another 
Matamoras  case.  The  Chief  Justice,  delivering  the  opinion,  staled 
that  the  proof  showed  that  the  vessel  was  the  projwrty  of  a  neutml 
merchant  of  the  island  of  Jersey,  documented  as  a  British  luerchanl- 
man,  and  n^gularly  cleared  from  London  to  Matamoras.  The  cargo 
was  sliii>i)ed  by  the  charterers  of  the  vessel  for  neutral  owners,  and 
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consigncil  to  neutrals  at  Matunioras,  but  had  not  Ix»en  (^i.-'?har|a:cHl  at 
the  time  of  capture.  ''  It  consisteil/'  said  the  court,  *"'  in  part  of  bales 
of  Confe^lerate  uniform  cloth,  of  the  same  mark  and  of  rorresi>oiulino: 
numU'rs  with  like  «ro<Kls  found  on  the  Science;  but  there  is  no  pr(K)f 
of  unlawful  destination."  The  decn*e  of  the  court  below,  condemn- 
in^f  the  ship  and  cargo,  was  accordingly  reversed. 

Tbe  Volant,  5  WatU.  179. 

(<S)    CAHE  or  THE   **  SPRINGBOK. 

§  1201. 

Of  all  the  decisions  rendered  by  the  Supreme  Court  in  cases  involv- 
in|i^  the  question  of  i*ontinuous  voyage*  that  which  was  pronounced  in 
the  case  of  the  British  bark  Springbok  has  lx?en  most  discussed  and 
nicKit  criticised.  The  case  came  up  on  appeal  from  a  def*ree  of  the 
Knited  States  district  court  for  the  southern  district  of  New  York, 
condemning  the  bark  and  her  cargo,  which  had  been  captured  at  M^a 
by  tlie  United  States  gunlx>at  Sonoma. 

It  appeared  the  vessel  was  owned  by  British  subjects  and  was  com- 
manded by  the  son  of  one  of  the  owners.  She  was  chartereil  Novem- 
ber 12,  I8(>2,  to  T.  S.  B<'gl>ie,  of  Ix)ndon,  to  take  a  cargo  of  merchan- 
dise and  therewith  *'*'  pro(*(HHl  to  Nassau,  or  so  near  thereunto  as  she 
may  safely  get,  and  deliver  same,"  and  thirty  days  were  allowed  **  for 
loading  at  {>ort  of  loading  and  disc*h»rging  at  Na.ssau.'*  This  d<K*u- 
ment  wa«  indorse<l  by  S|x»yer  &  Hayw(Mxl,  who,  <m  Deivmber  s,  18r»2, 
instructed  the  master:  **  You  will  proctHnl  at  onc*e  to  the  [Mirt  of 
Naijsau,  N.  P.,  and  on  arrival  n'fKirt  yoursi»lf  to  Mr.  B.  W.  Hart 
there*  who  will  give  you  orders  as  to  the  delivery  of  your  cargo.*' 
In  a  letter  directeil  to  Hart,  S|H*ver  i^  HaywcKKl  s|x>ke  of  themselves 
ms  acting  **  under  instructions  from  Messrs.  Isaac.  Campbell  &  Co.*' 
By  the  bills  of  lading  the  i*argo  was  to  U*  delivennl  to  order  or 
awigOH. 

The  ijiip  set  sail  from  Iy>ndon  Deceml>er  S,  1^0:2,  and  was  captureil 
Feliniary  3,  1863,  alxHit  150  miles  east  of  Nassau,  when  nuiking  for 
that  |)ort.  When  capturetl  she  made  no  n*sistaiK*t\  and  her  paiM^rs 
were  given  up  without  any  attempt  at  c*oiuvalment  or  s|M»liation. 

(hi  the  hearing  bi»fon»  the  district  <N>urt,  couns4»l  for  the  captors 
invoke<l  the  proofs  taken  in  tw«>  «>ther  «-as4^  then  on  trial,  namely. 
United  States  r.  The  Steamer  (nrfruth^  and  Tnit^nl  States  #•.  The 
Schooner  SU'phen  Hart,  As  has  Uhmi  S4»en,  the  Stephen  Hart  was 
captured  January  2tK  1S02,  and  the  claimants  of  her  nirgi>  were  Isaac, 
Cuupbell  A  Co.,  who  claimed  jointly  with  Begl>ie  the  i*arp>  of  the 
Springbok.  The  bn>kers  who  had  charge  of  the  lading  of  the  Stephen 
BuH  were  ahio  Speyer  &  Haywooil.    The  Gertrude  was  captured 
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April  16,  1863,  off  one  of  the  Bahama  Islands  while  on  a  voyage 
ostensibly  from  Nassau  to  St.  John's,  N.  B.  She  was  condemned, 
and  no  claim  was  put  in  either  to  the  vessel  or  her  cargo.  The  testi- 
mony showed  that  she  belonged  to  Begbie ;  that  her  cargo  consisted, 
among  other  things,  of  hops,  dry  goods,  drugs,  leather,  cotton  cards, 
paper,  3,960  pair  of  gray  army  blankets,  335  pair  of  white  blankets, 
linen,  woolen  shirts,  flannel,  750  pair  of  army  brogans,  congress 
gaiters,  and  24,900  pounds  of  powder;  that  she  was  captured  after  a 
chase  of  three  hours,  and  when  making  for  the  harbor  of  Charleston, 
her  master  knowing  of  its  blockade,  and  having  on  board  a  Charleston 
pilot  under  an  assumed  name. 

The  opinion  of  the  Supreme  Court  in  the  case  of  the  Springbok 
was  delivered  bv  Chief  Justice  Chase.  He  admitted  that  the  invoca- 
tion  of  the  documents  in  the  cases  of  the  Gertrude  and  the  Stephen 
II art ^  at  the  original  hearing,  was  not  "  strictly  regular;  "  but  he  also 
held  that  tlic  irregularity  was  not  such  as  would  justify  a  reversal 
of  the  decree  of  the  court  below,  or  a  refusal  to  examine  the  documents 
invoked  and  forming  part  of  the  record. 

It  had  already  been  held,  said  the  court,  in  the  case  of  the  Bermuda 
that  where  goods  destined  ultimately  for  a  belligerent  port  were 
"  being  conveyed  l)etween  two  neutral  ports  by  a  neutral  ship,  under 
a  charter  made  in  good  faith  for  that  voyage,  and  without  any  fraud- 
ulent connection  on  the  part  of  her  owners  with  the  ulterior  destina- 
tion of  the  ♦roods/'  the  ship,  though  liable  to  seizure  in  order  that 
the  goods  might  bo  confiscated,  was  not  liable  to  condemnation  as 
priz(».  The  Spritufhok  was  thought  fairly  to  come  within  this  rule. 
II(»r  ])apcrs  were  regular  and  genuine  and  showed  a  neutral  destina- 
tion of  the  shi}).  Her  ownei's  were  neutral  and  did  not  appear  to 
hav(»  any  interest  in  the  cargo,  nor  was  there  any  proof  that  they  knew 
of  its  alleged  unlawful  destination.  It  was  therefore  adjudged  that 
the  ship  should  be  restored;  l)ut  in  view  of  a  misrepresentation  made 
by  the  master  when  examined  and  of  the  circumstance  that  he  signed 
bills  of  lading  which  did  not  truly  and  fully  state  the  nature  of  the 
goods  contained  in  certain  bales  and  cases,  no  costs  or  damages  were 
allowed  to  the  claimant. 

The  case  of  the  cargo  was,  said  the  court,  quite  different.  In 
addition  to  the  facts  heretofore  noted  as  to  the  lading  and  consign- 
ment of  the  cargo,  the  court  stated  that  the  bills  of  lading,  while  they 
disclosed  tlu^  contents  of  (MO  packages,  '^concealed"  the  contents  of 
l,*^S8.  On  this  point  the  court  laid  great  stress,  especially  in  view  of 
the  fact  that  the  owners  of  the  cargo  knew  that  it  was  going** to* 
port  in  the  trade  with  which  the  utmost  candor  of  statement  might 
b<»  reasonably  nMjuired."  The  true  reason  of  the  concealment  muist 
b(^  found  in  the  desire  of  the  owners  to  hide  from  the  scrutiny  of  the 
Amei'ican  cruisers  the  contraband  character  of  a  considerable  l»rt 
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of  the  contents  of  the  packages.  Moroovor,  the  hills  of  lading  and 
the  manifest  **  concealed  "  the  names  of  the  owners.  The  true  motive 
of  this  rom*<>alnient  must  have  lMH*n,  sjiid  the  court,  the  apprehension 
of  the  claimants  that  the  disclosure  of  their  names  as  owners  would 
lead  to  the  s<Mzure  of  the  ship  in  order  that,  the  car^ro  mi^ht  Ix'  con- 
demned. It  was  admitted,  however,  that  *' these  concealments"  tlid 
not  of  themselves  warrant  condemnation,  and  the  court  then  pro- 
cee<le<l  **  to  ascertain  the  n*al  destination  of  the  car^.*'  "  If,"  said 
the  court,  *""  the  real  intention  of  the  owners  was  that  the  car^o  sh(»uhl 
be  hindeil  at  Nassau  and  incorporated  hv  real  sale  into  the  common 
stock  of  the  island,  it  must  l)e  reston»d,  notwithstanding  this  miscon- 
duct.    What,  then,  was  this  n»al  intent  i(m?  " 

That  some  other  destination  than  Nassau  was  intended  was  infern»d, 
first,  from  the  fact  that  hv  the  hills  of  lading  and  the  manifest  the 
cargo  was  consigne<l  to  order  or  assigns.  This  was  tn»at<Hl  as  a 
** negation"  that  a  sale  was  intended  to  anyone  at  Nassiiu,  since,  if 
8uch  a  sale  had  l)e<»n  intended  the  giMxIs  would  most  likely  have  Uvn 
consigne<l  for  that  pur|N>s<>  t<»  some  otahlished  house  named  in  the 
bills  of  lading.  This  inference  was  strengthened  hv  the  fact  that  the 
agent  of  the  owners  at  Nassau  was  to  ivcvive  the  projM»rty  and  execute 
the  instnictions  of  his  principals. 

These  instructions  were  not  in  evi<lence;  hut  they  might,  said  the 
court,  lx»  collecte<l  in  part  from  the  charai'ter  of  the  cargo.  A  part  of 
it,  small  in  comparison  with  the  wlude.  ccmsisted  of  anns  and  nunii- 
tions  of  war.  A  somewhat  larger  part  consisted  of  articles  us4'ful  and 
necessar>'  in  war.  TIicm*  ]M>rtions  lH»ing  <*ontrahan«l,  the  n»sidue  1m»- 
longing  to  the  same  owners  nnist  share  their  fate.  *•  Hut.*'  <le<*lared 
the  court,  **  we  do  not  now  refer  to  the  «'haracter  of  the  cargo  for  the 
purport*  of  determining  whether  it  was  liahle  to  (Condemnation  as  ron- 
traband,  but  for  the  puriM>s4*  of  as<*ertaining  its  hmiI  di'stinaticm:  ft>r. 
we  repeat,  i*ontraband  or  not,  it  couM  not  Ih»  condenuKMl,  if  n»ally 
destined  for  Nassau  and  not  Ih'voikI,  and.  contraband  or  not,  it  must 
be  condenmed  if  *lestine<l  to  any  rel>i»l  jjort,  f<)r  all  n»l>id  iK>rts  wen* 
under  blockade. 

•*  Ijooking  at  the  cargo  with  this  view,  we  find  that  a  part  of  it  wa- 
specially  fittinl  for  us*'  in  the  reln^l  military  >*»rvice,  and  :i  large  part, 
thougli  not  SJ>  sp<»cially  litte<l,  wa>  yet  wi*ll  adapted  to  >urh  us<». 
Under  the  first  head  we  include  tlh»  >ixti^»n  dozi»n  sword^.  and  the  ten 
docen  rifle  Imyonets,  and  the  forty-tive  thou<an«l  navy  button^,  .ind 
tbe  one  hundriMl  and  fiftv  thousand  armv  buttons:  and,  under  the 
latter,  the  seven  bah*s  of  army  (*l«>th  and  the  twenty  bales  of  anny 
blankets  and  other  similar  giMnls.  We  ean  not  l«K)k  at  such  a  <*]irgo 
as  this*  and  doubt  that  a  (Considerable  |Mirtion  of  it  wa^  pung  to  the 
ivbel  States,  where  alone  it  (*ould  In*  umhI;  nor  (*an  we  doubt  that  the 
wbole  cargo  had  one  destination. 
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''  Now,  if  this  cargo  was  not  to  l>e  carried  to  its  ultimate  destination 
by  the  Springhok  (and  the  proof  does  not  warrant  us  in  saying  that 
it  was),  the  plan  must  have  lx*en  to  send  it  forward  by  transshipment. 
And  we  think  it  evident  that  such  was  the  purpose.  We  have  already 
referred  to  the  bills  of  lading,  the  manifest,  and  the  letter  of  SiMsyer 
Sl  Haywood  as  indicating  this  intention ;  and  the  same  inference  must 
be  drawn  from  the  disclosures  by  the  invocation,  that  Isaac,  Campbell 
Si  Co.,  had  before  supplied  military  goods  to  the  rebel  authorities  bv 
indirect  shipments,  and  that  Begbie  was  the  owner  of  the  Gertrude 
and  engaged  in  the  business  of  running  the  blockade. 

"  If  these  circumstances  were  insufficient  grounds  for  a  satisfactory 
conclusion,  another  might  be  found  in  the  presence  of  the  Gertrude 
in  the  harbor  of  Nassau  with  undenied  intent  to  run  the  blockade, 
about  the  time  when  the  arrival  of  the  Springbok  was  expected  there. 
It  seems  to  us  extremely  probable  that  she  had  been  sent  to  Nassau 
to  await  the  arrival  of  the  Springhok  and  to  convey  her  cargo  to  a 
belligerent  and  blockaded  port,  and  that  she  did  not  so  convey  it, 
only  lx»cause  the  voyage  was  intercepted  by  the  capture. 

"  All  these  ccmdemnatory  circumstances  must  be  taken  in  connec- 
tion with  the  fraudulent  concealment  attempted  in  the  bills  of  lading 
and  the  manifest,  and  with  the  very  remarkable  fact  that  not  only  has 
no  apj)lication  been  made  by  the  claimants  for  leave  to  take  further 
proof  in  order  to  furnish  some  explanation  of  these  circumstances,  but 
that  no  claim,  sworn  to  personally,  by  either  of  the  claimants,  ha? 
(*ver  l)('en  filed. 

''  Upon  the  whole  case  we  can  not  doubt  that  the  cargo  was  origi- 
nally shipped  with  intent  to  violate  the  blockade;  that  the  owners  of 
the  cargo  intended  that  it  should  be  transshipped  at  Nasssiu  into  i^^nie 
vessel  more  likely  to  succeed  in  reaching  safely  a  blockaded  T)ort 
than  the  Spnughok:  that  the  voyage  from  I^ondon  to  the  blockadf'l 
port  was,  as  to  cargo,  both  in  law  and  in  the  intent  of  the  parties,  one 
voyage;  and  that  the  liability  to  ccmdemnation,  if  captunnl  duriii|r 
any  part  of  that  voyage,  attached  to  the  cargo  from  the  time  of 
sailing.'' 

In  conformity  with  this  opinion  the  decree  of  condemnation  of  tlu' 
distrift  court  was  reversed  as  to  the  ship,  but  without  costs  or  dama^'^ 
to  the  claimants,  and  was  affirmed  as  to  the  cargo. 

Tho  Si)riiiK])ok  (18(>(>),  r>  Wall.  1. 

K(H*  tlic  siMitoncc  below.  May,  ISCk^,  sf»i*  Bhitehf.  Prize  Cases,  rV40. 

Coinnijindcr  T.  II.  Stevons.  U.  S.  S.  i^onnma,  in  a  reiK)rt  to  Admiral  Wilkes 
Voh.  \),  isiui,  said:  "On  tlio  niorninj;  of  tlie  3d  of  Felmiary,  while 
looking  for  the*  Orvio,  I  captured  the  English  hark  Sftnngbok,  loaded 
with  (•(»ntra])aii(l.  bound  to  Nas.**au,  hut  having  nothing  in  the  way  of 
a  manifest  of  a  le^al  character, and  being  upon  the  Ust  fumlslH'd  byyoa 
I  sent  her  to  New  York  for  adjudication  in  charge  of  Acting  Master 
Foster  Willis,  with  a  prize  crew  from  thia  vessel.    The  vessel  was  fwo> 
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London.  The  capture  waH  made  In  latitndo  25*  41'  N.,  long.  74*  W  \\r 
(OfliHal  UotMrdH  of  the  Tnlon  and  i'onfedorate  Navies,  8er.  I.,  vol  2. 
pp.  «0.  70. ) 

>ruary  20, 1864,  Earl  Russell  instructinl  Lord  Lyons,  then  British 
tor  at  Washington,  that  Her  Majesty's  (iovernnient  had  consid- 
the  judgment  of  Judge  Betts  in  the  ease  of  the  Sprhif/hok,  in 
lunieation  with  the  law  offiirrs  of  the  Crown,  and  saw  no  reason 
iinge  the  opinion  that  they  "  couhl  not  offieially  interfen»  in  the 
T,  hut  that  the  owners  nni>t  Ix*  h^ft  to  the  usual  and  {)ro|)er 
ly  of  an  ap{K*al.  On  the  contrary,"  deehin»d  Earl  Uussi'll,  ''a 
id  iKTUsal  of  this  elalnirate  and  ahU*  judgment,  containing  tiie 
lis  of  the  ju<lge,  the  authorities  cittnl  hy  him  in  sup|M>rt  of  it, 
lie  im{H)rtant  evidence  proix»rly  invoked  from  the  cases  of  the 
U7I  £I(trt  and  the  (rertnidv  (which  Her  Majesty's  (lovernment 
now  seen  for  the  first  time),  in  which  the  same  parties  were  con- 
il,  goes  so  far  to  establish  that  the  cargo  of  the  Springbok^  con- 
ig  a  considerable  {X)rtion  of  contraband,  was  never  really  and 
ftle  (h»stined  for  Xassau,  but  was  either  destined  merely  to  call 
or  to  be  immediately  transship{)ed  after  its  arrival  there  without 
ing  bulk  and  without  any  previous  incori)oration  into  the  corn- 
stock  of  that  (*olony.  and  then  to  proceed  to  it^  real  destinaticm, 

a  blocka<]ed  fxirt.  The  complicity  of  the  owners  of  the  ship, 
the  design  of  the  owners  of  the  cargo,  is,  to  say  the  least,  so 
ible  on  the  evidence  that  there  would  Ih»  great  difliculty  in  con- 
[ig  that  this  ship  and  cargo  had  not  Uhmi  rightly  (^oihlenuuHl." 
)ruary  5,  18GS,  the  attorney  of  the  owners  of  the  cargo  trans- 
d  to  Ix)rd  Stanley,  then  fon*ign  >c»cretary,  the  sentence  of  the 
?me  Court,  by  which  the  conilenuialion  of  the  cargo  was  affinned 
I  diKTee  of  H'stitution  enteretl  as  to  the  vess«»l.  He  also  inch^scnl 
y  of  the  joint  opinion  of  Me>^r>.  (i«^)rge  Mellish,  Q.  C.,  and  W. 
[>n  Harcourt,  Q.  (\.  holding  the  M*nten<v  to  Ik»  errone<ms  and 
t,  and  >tate<I  that  in  that  opinion  he  had  no  doubt  the  low  ofli- 
>f  the  Crown  would  concur.  He  a>ked  that  com|N'n>ation  l)e 
nded  for  the  owners  <if  the  cargo  from  the  Tnited  State>  for  the 
'mnation  of  their  pro|H»rty. 

is  petition  was  refiTred  to  the  law  offici»rs  of  the  Crown,  and  on 
24,  1868,  the  foreign  oflia*.  after  an  exteinltMl  review  of  the 
•s  in  the  case,  including  the  opinion  of  <*onns*»l,  annoinuvil  the 
usion  that  Her  Majesty's  (lovernment  would  not  W  *' justifitMl, 
e  materials  before  them,  in  making  any  claim  "  for  ciuniMMisa- 

With  ref<»ren<v  to  the  opinion  of  couum*!,  the  fon»ign  offi<v 
Vfd  that  it  found  fault  with  the  judgment  Inn^auso  one  ground 

by  the  court  as  justifying  the  conclusion  that  Nassau  wa<  not 
5ftl  destination  of  tlie  cargo,  was  derived  from  the  forms  of  the 
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bills  of  lading,  which,  although  they  did  not  disclose  the  contents  of 
the  packages  or  name  any  consignee,  the  cargo  beuig  deliverable  to 
"  order  or  assigns./'  were,  it  was  maintained,  on  the  testimony  of 
some  of  the  principal  brokei*s  of  London,  "  in  the  usual  and  regular 
form  of  consigmnent  to  an  agent  for  sale  at  such  a  port  as  Nassau." 
No  doubt,  said  the  foreign  office,  the  form  was  usual  in  time  of 
ix»ace:  but  a  practice  which  might  be  "perfectly  regular  in  time  of 
peace  under  the  municipal  regulations  of  a  particular  state,  will  not 
always  satisfy  the  laws  of  nations  in  time  of  war,  more  particularly 
when  the  voyage  may  expose  the  ship  to  the  visit  of  belligerent 
cruisin's."    Thus  it  was  laid  down  by  Dr.  Lushington,  in  the  ca.se  of 
tJTe  Aho^^  that  where  cargo  is  shipped  -flagrante  hello^  the  bills  of 
lading  on  their  face  ought  to  express  for  whose  account  and  risk  the 
])ropcrty  was  shipped.     The  ship's  manifest  in  the  present  case  was, 
said  the  foreign  office,  eipially  silent  on  the  subject;  and,  '•  having  re- 
gard to  the  very  doubtfid  character  of  all  trade  ostensibly  carried  on 
at  Nassau  during  tlie  late  war  in  the  United  States,  and  to  many 
other  circumstances  of  suspicion  before  the  court,  Her  Majesty's 
(lovernment  are  not  disposed  to  consider  the  argmnent  of  the  court 
on  this  point  as  otherwise  than  tenable." 

As  to  the  argument  of  counsel  that  the  character  of  the  cargo,  being 
fitted  for  blockade  running,  was  a  proof  that  it  was  destined  for 
Nassau,  which  was  tlit*  groat  entrepot  for  contraband  of  war,  the 
foreign  office  declared  tliat  it  was  one  "  to  which  much  weight  cannot 
be  attached."  I'lider  '•  all  the  circumstances  of  time  and  plact\"  and 
in  the  absence  of  evidence  from  the  claimants  as  to  what  was  to 
become  of  the  goods  on  their  arrival  at  Nassau,  Iler  ilajesty's  Govern- 
nient  thought  "  the  court  was  entitled  to  draw  the  inferem^e  that  the 
consignors  of  the  goods  intended  to  be  parties  to  the  immediate 
transshipment  and  inii)ortati()n  of  these  goods  into  a  bhx'kaded  port, 
on  their  being  taken  out  of  the  Spn'nf/ho/r.'^ 

In  connection  with  the  contention  of  counsel  that  the  court  erred 
in  its  -taienient  that  the  (rt  rtnuh-  was  at  Nassau  with  undenieii 
intent  to  run  the  blockade  about  the  time  when  the  Sprhujhok  wa> 
expected  to  arrive  there,  the  foreign  oflice  obs(»rved  that  the  decision 
of  the  court  did  not  a])|>ear  to  be  based  on  that  ground,  but  found 
"  that  the  owners  of  the  cai'go  intended  that  it  should  Ik*  transship^ 
at  Nassau  in  some  vessel  more  likely  to  succeed  in  reaching  a  bloi'k- 
aded  j^ort  than  the  Sprin</ho/r.^*  As  a  fact,  said  the  foreign  office- 
the  voyage  of  (he  (rt  rfrmh  appeared  to  have  In^en  delayed,  but  "when 
."he  did  reach  Nassau,  aft(»r  the  capture  of  the  S/)rhi(/hok\  she  tiwk 
on  board  a  contraband  cargo,  ujjon  which  the  nuirks  and  numbers 
corresponded   to  some  extent   with  certain  marks  and  numbers  on 

«  1  Spinks's  Adiii.  1W{).,  350. 
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many  packafi^  in  tho  Fspringhol\  and  sho  was  raptnrod  and  ron- 
(leninoil  without  any  attoni|>t  lN*iii^  niudo  to  resist  such  (condemnation/' 

In  the  case  of  the  l^rtwhtpff,  it  api)ears  that  the  British  consul  at 
New  York,  on  Au^ni^^t  3,  1S()3,  transniittecl  to  his  (lovernnient  a 
<'opy  of  Jnd/are  IV»tts's  decnH»  (^ondeninin^  the  vc»ss4»l  and  her  car^o, 
and  state<l  that  the  judge  wouhl  later  deliver  in  extenso  his  reasons 
for  the  condemnation.  With  n»feren(v  to  the  dwn^e,  Karl  Russt»ll 
instructed  Ix>nl  lA'«>ns,  Oct.  81,  \Hi\X  that  Her  Majesty's  (lovernment, 
having;  (considered  the  judicial  pnKve<linp^,  in  connnunication  with 
the  law  <»fli(*t*rs  of  the  (Vown,  adhered  to  the  opinion  that  any  oflicial 
intervention  in  the  pres<>nt  stap»  of  the  cas(»  was  inexiMMlient.  '*  The 
evidemv,"  said  Karl  Unss(»ll,  "  is  ivrtainly  not  'dearly  and  unequivo- 
cally ina<lei|uate  to  sustain  the  sentence/  hut.  (»n  the  contrary,  in 
various  particulars  tends  to  sustain  it :  su(*h  as  the  false  swearing  of 
the  ma.ster.  or.  at  least,  the  palpable  <H|uivocation  and  disingi^nuous- 
ne««  of  his  evidenci»;  the  throwing  overlM)ard  of  pa|M»rs,  the  contents 
of  which  are  said  to  In'  unknown  at  the  moment  of  capture;  the  in- 
rre<Iil)le  and  conflicting  Miggi'stions  ( in  the  al>s<mce  of  a  true  explaim- 
tion  which  the  clainuints  might  have  obtained)  as  to  their  contents, 
hnd  the  character  of  (*ertain  |N>rtions  of  the  carg«».'' 

April  22.  lKr»K  the  full  opinion  of  .fudge  IMts  in  the  case  of  the 
Peterhoff  having  Ihhmi  n»<i»ived.  as  well  as  that  of  Judgi*  Marvin  in  the 
cases  of  the  Dolphin  and  the  l^mrK  Karl  Russ4»ll  instructed  I^onl 
Lyon.s.  after  con>ulting  the  law  offici»rs  of  the  (Vown.  that  Her 
Majesty's  (lovernment  did  not  consider  that  the  d(*<*i>ions  in  the  cas4*s 
of  the  Peterhoff  and  the  Pnlphin  called  "  f<ir  any  int(*rvention  on 
their  part.  Her  Maj«»sty's  (iovernment."  continued  Karl  Ku»<m»II, 
^without  adopting  all  the  reasons  assigned  in  thex*  judgmcnt.s  (in 
some  of  them.  ind(v<L  tht^v  d(»  not  concur),  aiv  not  pivpariMl  t«»  say 
that  the  dei*isions  themselves,  under  all  the  «'ir«*umstancv>  of  tlic  caM»s. 
are  m^t  in  harmony  with  the  prin«'ipU*>  of  the  ju<lgment>  in  the 
Englisli  prize  courts.  With  n»>|Mvt  to  the  cast*  of  the  /*#*//•/,  Her 
MajeHtyV  (lovernment  consider  that  the  n>urse  pursued  hy  the  judgi' 
is  fair  and  ecpiitable.'* 

In  the  cases  of  the  Sprinffhok\  Prtrrhnff^  Dolphin,  and  PrarL 
claim.'^  for  compcMisation  weiv  made  l»cfon'  the  interuati«»nal  commis- 
sion under  Art,  XI H.  of  the  treat v  of  Washington  tif  .Mav  '^,  1^71. 
None  was  present^^l  in  the  cast'  of  tin*  l>»  nnmln. 

In  the  case  of  the  Sprnt<jhith'  the  «'(immis>ion  unanimously  dis- 
allowed all  claims  <in  account  of  the  carp».  An  award  of  ^*i,(Ni;i  was 
mmde  as  damages  for  the  dett*ntion  ol  x\\v  vond  fntm  the  date  of  the 
dtfcree  of  the  district  court  till  her  disihargt*  under  the  divnv  of  the 
Supreme  Court. 

The  PeUrhoff  claims  wen*  all  unanimoubly  disallowed. 
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The  oases  of  the  Dolphin  and  the  Pearl  were  similarly  disposed  of. 

The  commission  consisted  of  the  Hon.  J.  S.  Frazer,  sonietime  a 
a  justice  of  the  supreme  court  of  the  State  of  Indiana;  the  Rt.  Hon. 
llussell  Gurney,  a  member  of  Her  Majesty's  privy  council,  and 
recorder  of  London,  and  Count  Corti,  Italian  minister  at  Washington. 

Blue  IV>ok.  MisoenaneouR,  No.  1  (1000)  ;  Int.  Arbitrations,  IV.  3a2»-3!>35; 
id.  3S:}8-3843;  Hale's  Uei>ort.  92,  115;  Int  Arbltratlonci.  I.  090. 

"  The  doctrine  of  '  continuous  voyage,'  as  it  has  been  interpreted 
and  applied  by  the  Supreme  Court  in  cases  previous  to  that  of  the 
Spnn(jhol\  may  l)e  stated  thus:  A  voyage  which,  at  its  stuit  from  the 
neutral  port  of  lading  for  the  carriage  of  contraband  to  the  bellip- 
orent's  (M)untry  (or  innocent  cargo  to  a  blockaded  port  of  the  enemy's 
country),  includes  in  its  project  and  design  this  destined  deposit  of 
its  lading  in  the  enemy's  ports,  is  ojx^n  to  belligerent  interception, 
from  the  ntart^  although  it  should  appear  that  the  ship  and  cargo 
were  actually  stacking  a  neutral  port  when  intercepted,  provided^  it 
should,  also,  appear  that  from  the  neutral  port  the  cargo  was  intended 
to  be,  m  a  part  of  the  origival  and  planned  adventure^  carried  to  the 
enemy's  port.  And,  this  latter  element  of  the  completion  of  the 
transit  from  (he  first  neutral  port  of  departure  to  the  enemy's  port 
l)eing  embraced  in  the  original  guilty  scheme,  the  fact  that  the  carriage 
from  the  intermediate  neutral  port  was  to  be  by  transshipment,  and 
taken  up  by  a  new  bottom,  does  not  purge  the  adventure  of  it^  giiilt. 
or  protect  tin*  first  stage  of  the  voyage  from  interception,  and  the 
j)hip  and  cargo  from  condemnation.  The  doctrine  is  as  extremely 
stated  in  the  head  note  of  The  Bermuda,  3  Wallace,  515,  as  anywhere: 

''  ^A  voyage  from  a  neutral  to  a  belligerent  port  is  07i£  and  the  ^^w<^ 
voyage,  whether  the  destination  be  ulterior  or  direct,  and  whether 
with  or  without  the  interposition  of  one  or  more  intermediate  portN* 
and  whether  to  be  j)erformed  by  one  vessel  or  several  employed  /« 
the  sdtnc  transaction  and  in  the  arco?npli,shment  of  the  same  pitrpo^c^ 

''  The  recognized  doctrine,  of  which  we  make  no  complaint,  that 
vessels  carrying  cargo  '  to  Ix^lligerent  ports  under  blockade,  are  liahle 
to  seizure  and  condemnation  from  the  commencement  to  the  end  t^^ 
the  voyage'  (the  Bermuda^  nt  .supra),  is  thus  thought  to  l^  maJ^ 
api)lical)le  to  a  project  of  violation  of  blockade,  at  any  stage  of  it> 
execution,  although  such  project  included  intermediate  jwrts  an^ 
transshi})nicnt  and  carriage  by  new  bottoms. 

*' The  condition  of  j)roof,  and  the  interpretation  of  it,  which,  id 
this  extreme  case  of  the  /><  rntuda,  was  thought  by  the  court  to  ju^^'v 
condemnation,  must  not  be  overlooked  and  should  lx»  carefiiHj 
weiglied.  It  reallv  <rives  the  measure  of  the  doctrine  of  the  c(^"f^* 
laid  down  in  that  extreme  case,  on  the  subject  of  '  continuous  voyage- 
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*'Tho  court  conrlndes:  'What  hfts  alroftdv  l>oon  aflducod  of  the 
evidence,  HatiM-fies  tttt  romphtely  that  the  anginal  drMtination  nf  thv 
Bermuda  wan  to  a  hlorkaiU'd  port ;  or,  if  otherwis«\  t(t  an  tntennnliatr 
IH>rt^  With  intent  to  ttend  forward  the  rartjo  Inj  trannnhipment  into  a 
resnel  provided  for  the  com ph'tion  of  the  royatje^ 

**The  court  found  siifficiont  evidoure  that  either  the  Kermada  \\^v- 
>^lf  or  her  tender,  the  Heralds  was  to  rmnplete  the  royatje  and  pene- 
irate  the  blockade^  and  romlenmed  lK)th  ship  and  car^o. 

"With  the  doctrine  of  continuous  vovap\  as  thus  limited  and 
define<l  (and  made  to  de|H»nd  for  its  application  on  a  pro  red  voya^» 
reaching;  from  a  neutral  to  a  lM»llip»n»nt's  iK>rt,  l>v  as<'ertained  v«»ssels 
r<Hnpleting  the  pn)je<*t  in  a  scheme  which  is  intenvptetl  only  hy  the 
cmpture),  there  is  nothin^r  in  the  cas<»  of  the  Sprin/jhok  that  involv<»s 
us  in  any  necessary  contn>versy.  The  important  question,  for  neu- 
trals, is,  whether  trade  lH»tw<H»n  neutral  ports  to  which  the  actual 
voyage  intercepted  is  n»ally  confined,  is  to  l)e  made  p^uilty,  by  surmise, 
conjecture,  or  moral  evidence*,  and  that,  even,  not  of  the  further  car- 
riage and  further  carrier,  hut  only  of  a  probability  that  su<*h  supple- 
mentary furtlier  carriage,  and  sffwe  supplementary'  carrier  nniy  or 
must  have  been  included  in  the  oripnal  scheme  of  the  commercial 
adventure. 

**  If  a  belligerent  priz«»  court  can  thus  l)e  the  master  of  neutral  com- 
merce by  this  fietion  of  c<»ntinuous  voyap*  for  the  cas«»  of  all  trade 
between  neutral  [wrts,  which  has  its  stinuilus  from  the  state  of  war, 
why,  then,  we  have  a  paiHT  bl<K'kad<»  of  the  neutral  |M>rts  in  cpiestion, 
and  tlieir  commerct*  is  at  the  mercy  of  the  lH»lligen»nt/' 

ArfUtueut  of  Mr.  KvnrtH  In  tlio  (^am*  of  tin*  SprliiKlnik.  ttefuro  tlu>  RritiMli 
Clalnui  ComiulMilon,  45-47. 

HalU  referring  to  the  cases  in  whi<'h  the  English  prixi'  (*ourts  have 
•pplied  the  doctrine  of  continuous  voyap»s,  states  that  thoNi»  <'<uirts 
**Were  careful  not  to  (*ondenm  until  what  thev  con<vived  to  U»  the 
hostile  act  was  irreviX'ably  enten»d  upon  "  by  <leparture  '•  from  the 
poTtof  colorable  importation  to  the  enemy  (•ountry:*'  antl  he  d«H*lan»s 
^'uat**the  American  decisions  have  Imhmi  universally  reprobated  out- 
Vd«  the  United  States,  an<l  w<}ul<I  probablv  now  find  no  defenders 
^  their  own  countn'/'  He  doi»s  not  cite,  however,  anv  cax*  in  which 
•*  ^as  held  by  an  English  court  that  the  |M*rfonnan(*<*  of  the  pnKt»j*i 
^*  ** colorable  importation"  was  a  pivre<|ui>ite  to  condenuuiti<uu  nor 
***^B  he  exhibit  his  usual  accuracy  in  hi>  un<|ualitied  c-en^un'  of  the 
*^**^erican  decisions,  which  found,  as  will  \h*  >hown,  a  defemler  in  his 
Government. 

In  the  cases  of  the  SuMan  ami  the  llitpt\  neutral  American  vess«»N 

condemned  by  Sir  William  SoUt  for  carrying,  on  voyages  from 

lux   to  the   neutral    ix>rt    of    New    York,  official   di${)atcbes 

H.  Doc.  661— vol  7 47 
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destined  to  French  authorities  in  the  West  Indies.  In  neither  case 
does  it  appear  to  have  \)een  alleged  that  the  apparent  destination  of 
the  vessel  was  not  her  true  and  final  destination,  or  that  she  was 
specially  employed  by  the  French  Government.  Nevertheless,  it 
was  held  that  the  transportation  of  the  dispatches  toward  their  bel- 
ligerent destination  was  an  unneutral  and  prohibited  service. 

HaH.  Int.  Law  (4th  e<l.),  095.  note;  The  CaroHne,  G  C.  Rob.  4(il,  463.  note. 

"  The  ruling  of  the  Supreme  Court  in  the  Springbok  case,  together 
with  the  opinions  on  it  by  foreign  jurists,  are  given  above  at  large,  in 
consequence  not  merely  of  the  extraordinary  attention  the  decision  of 
the  court  has  attracted  abroad,  but  of  the  vast  importance  of  the  issue 
to  neutral  rights.  The  decision  in  this  case,  so  it  w^as  said  by  Bliint- 
schli,  at  onc^e  one  of  (he  most  lil)eral  and  most  accurate  of  modern  pub- 
licists, has  inflicted  a  more  serious  blow  on  neutral  rights  than  did  all 
the  orders  in  council  put  together.  As  is  show^n  by  the  prior  note,  the 
disapproval  of  this  famous  decision,  so  strongly  expressed  by  Blunt- 
schli,  is  shared  with  more  or  less  intensity  by  all  the  eminent  publicists 
of  the  continent  of  Europe  whose  attention  has  been  called  to  it,  while 
even  in  England,  from  whose  precedents  the  decision  was  in  part 
drawn,  it  is  treated  by  high  authorities  as  aiming  an  unjustifiable 
blow  at  neutral  rights.  As  to  the  opinion  of  the  court,  the  following 
remarks  may  be  made : 

"(1)  The  opinion  of  the  court  has  not  that  logical  precision  which 
eujibh^s  us  to  discover  how  far  the  question  determined  involves  a  que?=- 
tion  of  blockade.  It  can  not  be  clearly  ascertained  from  the  opinion 
whether  the  goods  confiscated  were  held  good  prize  because  it  was  in- 
tended that  they  should  run  the  blockade  of  some  particular  block- 
aded Confederate  port,  or  because  they  were  contraband  destined  for 
belligerent  use  in  the  Confederacy. 

"(2)  The  decision  was  approved  by  a  bare  majority  of  the  court 
and  among  the  dissenting  judges  was  Mr.  Justice  Nelson,  whose 
knowledge  of  international  law  was  not  equaled  by  that  of  any  of  his 
associates,  and  Mr.  Justice  Clifford,  distinguished  as  much  for  strong 
sense  as  for  his  practice  in  maritime  cases.  That  the  case,  in  any  view, 
was  not,  in  the  hurry  of  business,  considered  with  that  care  which  ii* 
great  importance,  as  it  now  appears  to  us,  demanded,  is  evident  not 
merely  from  the  looseness  and  vagueness  of  its  terms,  but  fn>in  il^* 
fad  (hat  no  dissenting  oi)inion  is  recorded,  nor  the  arguments  of 
coimsi'l  ev(»n  noted.  It  is  a  matter  of  great  regrot,  also,  that  the  i«a^ 
terly  argunu^nt  of  Mr.  Kvarts,  before  the  mixed  connnissiou  after- 
wards instructed  to  act  cm  this  class  of  claims,  and  printed  in  the 
proceedings  of  that  commission  (vol.  xxi,  Lib.  Dept.  of  State),  an 
argument  which  is  one  of  the  ablest  expositicms  of  international  la^ 
in  this  relation  which  has  ever  appeared,  and  is  recognized  as  such  bj 
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tlie  lii^lu^t  fon»ipi  authority,  luul  not  1mh»ii  (lolivi»n»<l  Ix^foro  tho 
Siipn^nie  Court  m>  as  to  have  iMuihlod  tliat  tribunal  to  InHtiiiie  aware  of 
the  ^n»at  gravity  of  the  question  involved. 

*M'M  \Vhih»  the  ^n*at  ImmIv  of  forei^i  jurists,  British  as  well  as 
C-oiitinentaL  proteste<l  a^iinst  the  decision,  it  is  not  a  little  signiiie^int 
that  at  tli<*  hearing;  U^fore  the  commission  the  British  ronmiissioner 
iinitiNi  in  aflinnin^  the  condemnation.  Down  t<»  this  hearing  it  was 
iindersto<Nl  that  the  British  (lovernment,  acting  under  the  advi<M»  of 
its  law  offi^'ers,  had  disapproved  of  the  c*ondem nation.  Mr.  Evarts's 
ar^unent,  however,  w^nt  t<»  show  that  the  <*ondenmation,  while  |x*r- 
hH|>s  sustainable  un<ler  the  British  system  as  defined  by  Sir  \V.  Scott, 
was  in  antagonism,  not  merely  in  the  d<M*trines  S4»t  forth  in  Sir  W. 
Sc-otl's  lime  bv  the  Tnite^l  States,  but  to  thos**  m<Nlern  n»stri<"tions  of 
bIcK'kade,  by  which  alone  the  ri/?hts  of  neutral  c<»mmenv  <*an  \h*  sus- 
taine<l  apiinst  a  lM>llip*ivnt  having  the  mastery  at  the  mmis.  It  is  not 
stranp'  that  the  British  commissi<iner  shouhl  have  de<*limHl  to  s(*t 
aside  a  ruling  so  (consistent  with  the  older  British  pn^ctnlents  and  so 
fa%'orable  to  l)elli^erent  maritime  as«'endancy. 

'*(4)  The  dec*ision  can  not  Ih»  accepted  without  dis<*ardin|Lr  those 
nik's  as  to  neutral  rights  for  which  the  Ignited  Stat<>s  made  war  in 
IHl'J.  and  which,  ex(*<»pt  in  the  Sprhujhok  an<l  connate  cas<»s,  the 
extvutive  department  of  the  Tnited  States  (rovernment,  when  stating 
lhi»  law,  has  siiuv  then  c<msistentlv  vindi<'ated.  The  first  of  thes<»  i> 
that  bhM'kades  must  Im»  of  s|M»cifi<'  |M)rts.  The  s«*cond  is  that  X\wvi*  can 
be  no  n)nfis4*ation  of  n(»n-contrabiind  ^(knIs  owned  by  neutrals  an<l  in 
neutral  ships,  <»n  the  ^xround  that  it  i>  probable  that  sueh  ^mmU  may 
be.  at  one  or  mon»  interme<liate  |)orts,  tran'*>hipjKMl  or  retrans>hip|MMl. 
and  then  find  their  way  to  a  |H»rt  bl(N>kaded  by  the  party  seizing. 

-(5)  The  ruling  is  in  conflict  with  the  vi«»ws  p»niTally  expn»ss4Ml  by 
the  exwutive  department  of  th<»  tfovernment  of  the  I'nite*!  States,  a 
department  which  has  not  merely  ccHirdinate  authority  in  this  n»>|M*«*t 
with  the  judiciary,  but  ise>|>«>(*ially  charL^ul  with  the  determinatitm  of 
the  law  of  blo<*kade,  si  far  a>  coinvrn>  our  n»lations  to  forei^i  states." 

Wbnrtnn.  «*<litorial  iioti>.  Int.  Law  Digest.  III.  4<M. 

•^  Since  I  took  up  my  iM»n  to  review  the  propn»ss  made  durin<r  the 
past  thirty  years  in  n»nd*»ring  war  le»  onerous  to  neutrals,  a  ilebat** 
haA  taken  plai'o  in  the  rp|N*r  ('liamlKT>  of  the  States  (reneral  of  the 
XeCherlands  on  the  subject  nf  tin*  condemnation  of  the  carp*  tif  the 
Sprin{fhol\  with  a  view  to  pn»vent  tin*  «l<H*trine  upc»n  wliirh  the 
P^uprenie  Court  of  the  Tniti'd  States  ju^-tilieil  it**  dt»<'iMon  from  Immii^ 
generally  at-cepteil  in  European  prize  courts,  Count  van  hynden  van 
SandenburfT*  minister  of  >tate,  in  tin*  ^ittin^  of  the  Tpfx^r  ChamUT  of 
the  States  General,  <m  Kridav.  L'.'»th  Januarv.  1^^4,  in  the  ct>ur>«»  of 
tiitf  speech,  in  which  he  bct  forth  the  history  of  the  capture  and  relea^ 
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of  the  vessel  and  the  condemnation  of  her  cargo,  stated  that  he  Knew 
that  the  attention  of  several  powers  is  now  directed  to  the  question, 
which  has  at  length  assumed  an  intertuitional  character,  seeing  that 
it  vitally  affects  neutral  rights.  "  It  matters  not,'  he  said,  *  who  the 
owners  of  her  cargo  may  be,  to  what  nationality  they  may  l)elon^. 
whether  they  are  English,  French,  Dutch,  or  even  American.  A 
givat  principle  is  at  stake,  and  the  only  satisfactory  and  condusiv- 
proof  that  the  United  States  Ciovernment  can  give,  that  it  at  length 
abandons  and  renounces  a  doctrine  destructive  of  neutral  trade,  and  a 
judgment  pronounced  in  error,  will  Ix^  the  aw^arding  full  compensa- 
tion to  the  despoiled  owners  of  the  cargo,  the  long-suffering  victims 
of  a  flagrant  miscarriage  of  justice.  Now,  is  it  not,'  he  continued, 
'  the  clear  course,  is  it  not  the  dutv  of  the  Netherlands  (Tovernnient, 
of  the  government  of  the  country,  which  gave  birth  to  Hugo  Grotius, 
to  ai)pr()ach  the  United  States  of  North  America  in  conjunction  with 
other  maritime  [)owers,  for  the  purpose  of  prevailing  on  their  gov- 
(»rnment  to  retrace  its  steps.  In  my  opinion  it  is  clearly  our  duty.' 
*'  Ilt^rr  Van  der  Does  de  Willebois,  the  Netherlands  minister  of 
foreign  alFairs,  in  his  reply,  stated  that  the  Netherlands  minister  «t 
Wt'.shington  had  already  been  instructed  to  take  every  opportunity 
to  press  earnestly  the  subject  on  the  American  Government." 

Sir  T.  Twiss,  Rollijreroiit  RiRlit  on  the  Iliffh  Seas  (1884),  20. 

Phininioro.  rofeniiiK  to  Twiss'  paniplilot.  siiya:  "It  seems  to  me.  ntttt 
imirli  considiT.-ition,  and  with  all  respoct  for  the  hijrh  oharai-ter  of 
tlio  tribunal.  diHicnlt  to  suiiport  tho  dot-isioii  of  the  majority  of  tlje 
Suprciiu'  Court  of  tiio  I'liitt^il  States  in  tht»  case  of  the  .S;jn«i7^>^ 
tliat  a  <arj^o  slii|)p(Ml  for  a  neutral  port  can  he  condemne<l  on  tlw 
irround  that  it  was  intondiMl  to  transshij)  it  at  that  port,  and  forwani 
it  I>.v  anotluM-  voss«»l  to  a  hIockad(*<l  iK)rt."     (3  Int.  Law.  8rd  ed..  41*^* 

Si'o  \V.  H.  r.awronco.  to  tho  sanio  eflfoct.  in  .'?  Law  Mag.  and  Kev.  (4th 
series).  (piotinK  a  hotter  of  Mr.  Justice  C'liCford. 

**  Suppose  a  state  <»f  war  between  Franec»  and  the  rnitoil  States:  .\ 
Freiicli  cruiser  would,  inider  th(^  old  system,  have  tlie  i>owcr  of  pr^ 
viMitin;:  a  British  neutral  ship  from  carrying  an  Ameri«'Jin  cirp^  of 
<-orn  to  Liverpool,  and  an  American  cruiser  would  e<inally  have  the 
rijrlit  (►f  takinj;  a  l-'rench  consignment  of  silk  or  fancy  gnKxls  out  of 
a  ('luianl  steamer  on  her  way  to  America,  IxH'ause  enemy's  pmperty 
was  lial)le  to  s<»izure  under  the  neutral  flag.  It  is  not  t(H>  iimoh  to 
say  tliMl  war  itself  would  Ik?  regarded  by  the  British  nation  as  far 
preferable  to  such  a  state  of  neutrality.  ...  In  these  six  wars 
(Franco-Austrian  war  of  ISTMK  the  Mexican  war.  the  Americ:in  ci^ii 
war.  the  l)anish  war  of  1S(>4.  the  (Terniau  war  of  IStkl.  ami  the 
Fran»-o-(;crinan  war  (d'  1S70)  no  attempt  was  made  to  interfere 'rith 
ueuti'Ml  slii|»s  of  coniniene.  except  by  blockade,  and  the  stopiwge  :tt 
sea  of  contraband  of  war.  and  uiK>n  the  whole,  the  world,  but  w^*^ 
especially  this  country,  gaineil  immensely  by  It"  (144  Edinh. 
Kev.  ::r,!>.) 
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**  Opinion  delivered  by  Messrs.  Arntz,  professor  of  internntionnl 
law  in  the  University  of  Bruss«»ls  und  lulvocate;  Asst»r,  professor  of 
international  law  in  the  University  of  Amsterdam  and  lepil  (huui- 
cilor  of  the  department  of  forei<rn  affairs  at  The  Ilapie,  adv(M*a1e, 
etc.;  Bulmerinec|,  privy  councilor,  professor  of  international  law 
in  the  University  of  IIeidelU*r|Er,  etc.;  (ic»ssner,  d<K'tor  of  law,  acting 
imperial  councilor  of  legation  at  Berlin;  W.  E.  Hall,  doctor  of  law 
of  the  University  of  Oxford:  Ikt  Martens,  professor  of  international 
law  in  the  University  of  St.  Petersburg  and  councilor  at  the  minister  of 
forei|m  affairs  there,  etc.;  Pierantoni,  professor  of  international  law 
in  the  University  of  Rome,  and  memUT  of  the  council  of  diplomatic 
controversy,  etc.;  Renault,  professor  of  international  law  in  the  Fac- 
ulty of  I^aw  and  in  the  Fre(»  Sch<M)l  of  Political  Science  in  Paris; 
Alberic  Rolin,  pn)fessor  of  law  in  the  University  of  (ihent  and  advo- 
cate; and  Sir  Travers  Twiss,  Q.  (\,  formerly  jirofessor  of  interna- 
tional law  in  Ix>ndon  and  of  civil  law  in  Oxford,  late  Qui>en*s  advo- 
cate-general, etc. 

**  We,  the  undersigned  memljers  of  the  maritime  prize*  c<mnnission, 
nominated  by  the  Institute  of  International  I^aw  from  amongst  its 
roemliers  to  frame  a  s<*henie  of  international  maritime  prizi'  law, 
having  lieen  consulted  as  to  the  juri<lical  soundness  of  the  doctrine 
laid  down  an<l  applied  by  the  Su|)ivme  Uourt  of  the  United  Slates  of 
America  in  the  case  of  the  Sprinybok^  have  nnanimouHly  given  tlie 
following  opinion : 

**  That  the  theory  of  continuous  voyages,  as  we  find  it  enunciate<l 
and  applie<l  in  the  judgment  of  the  Supn»ine  Court  of  the  United 
States  of  America,  which  condemned  as  gcMid  prize*  of  war  thf  entire 
cargo  of  the  British  bark  Sprimjhok  (ISCm),  a  neutral  v*»ssi»l  on  its 
way  to  a  neutral  |>ort,  is  subversive  of  an  established  rule  of  tln»  law 
of  maritime  warfan\  ac<H)rding  to  which  neutral  |>ro|M*rty  on  Innird 
a  veHsel  under  a  neutral  flag,  whilst  on  its  way  to  another  neutral 
port,  is  not  liable  to  capture  or  <*onfis<>ation  by  a  U^Higi^rent  as  lawful 
priae  of  war:  that  such  trade  when  carried  on  lN*tw4H*n  neutral  port*^ 
haa«  according  to  the  law  of  nations,  ever  U'en  held  to  In*  ab^4»lutely 
free,  and  that  the  novel  theory,  as  alMjve  pro|M>unded,  whereby  it  i^ 
presoimetl  that  the  <*argo,  after  having  Imh^u  unladen  in  a  neutral  port, 
will  have  an  ulterior  destination  to  S4>nie  enemy  |M>rt,  wouM  a^gni 
Tmie  the  hindrances  to  which  the  trade  of  nentr:il>  i>  aln^atly  «*\|m>m»(K 
and  would,  to  usi>  the  words  of  Hlunt>clili,  *  ttnhf/ii/ttft  *  Hieh  trade, 
bj  mibjecting  their  pro|M'rty  to  ronfiM*ation,  not  u|M»n  pn>nf  of  an 
actual  voyage  of  the  Vi*ss4>l  ami  cargo  to  an  enemy  |M»rt,  but  U|>on 
mtBjricion  that  the  cargo,  after  having  In^mi  unhnlen  at  the  neutral 
port  to  which  the  vesst*l  is  iNiund.  may  U'  tran»hip|HHl  into  mhuc 
other  vesHel  and  rarrie^l  to  ^nwv  etTn-tively  bl<M>kad«sl  enemy  |N>rt. 

^That  the  theory  above  pn>{>ouniled  tends  to  ciuitravene  the  efforts 
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of  the  European  powers  to  establish  a  uniform  doctrine  respecting  the 
immunity  from  capture  of  all  property  under  a  neutral  flag,  contra- 
band of  war  alone  excepted. 

"  That  the  theory  in  question  must  be  regarded  as  a  serious  inroad 
upon  the  rights  of  neutral  nations,  inasmuch  as  the  fact  of  the  desti- 
nation of  a  neutral  vessel  to  a  nfeutral  port  would  no  longer  suffice  of 
itself  to  prevent  the  capture  of  goods  noncontraband  on  board. 

"  That,  furthermore,  the  result  would  be  that,  as  regards  blockade, 
every  neutral  port  to  which  a  neutral  vessel  might  be  carrying  a 
neutral  cargo  would  become  constymctively  a  blockaded  port  if  there 
were  the  slightest  ground  for  suspectmg  that  the  cargo,  after  being 
unladen  in  such  neutral  port  was  intended  to  be  forwarded  in  some 
other  vessel  to  some  port  actually  blockaded. 

"  We,  the  undersigned,  are  accordingly  of  opinion  that  it  is 
extremely  desirable  that  the  Government  of  the  United  States  of 
America,  which  has  been  on  several  occasions  the  zealous  promoter 
of  important  amendments  of  the  rules  of  maritime  warfare,  in  the 
interest  of  neutrals,  should  take  an  early  opportunity  of  declaring, 
in  such  form  as  it  may  see  fit,  that  it  does  not  intend  to  incorporate 
the  above-propounded  theory  into  its  system  of  maritime  prize  law, 
and  that  the  condemnation  of  the  cargo  of  the  Springbok  shall  not  be 
adopted  as  a  precedent  by  its  prize  courts.'' 

14   Revue  de   Droit   Int.   32f>-;«l.     The  i^pringbok  case   Is  criticised  by 

(Jc'ssnor.  7  id.,  2'M);  l).v  \Vestlal<e.  7  id.,  25S;  by  Gessner  in  his  Reform 
des  Krifj^^s-SecrtH-hts;  l)y  Sir  Tnivers  Twiss  in  a  panipldet  on  this 
six'cinl  topic;  by  *'  I).  ('.  L."  in  a  panipldet  to  the  ^anie  effei't.  It  is 
supiK)rted  by  Mr.  Hancroft  Davis  in  a  pamphlet  entitled  Les  Tribo- 
naux  dc  Prises  des  l^:tats  Unis,  1S78. 

The  pampli](»t  of  Sir  Travors  is  answered  in  the  pamphlet  r..es  Tribunaux 
tie  Prises  des  lOtats  Unis,  Paris,  1878,  by  Mr.  J.  C.  Haiicroft  Davis,  who 
ni:Mntains  that  the  historic  iK>sition  of  the  Unite<i  States  .hs  tb** 
defender  of  neutral  rights  does  not  oblij;e  the  Government  to  accept 
and  justify  a  fictitious  neutrality. 

See  a  j):ip<*r  on  the  rijjhts  and  duties  of  bellijrerent.s  and  neutrals  fn.»m  the 
American  ]M)int  of  view,  by  Alexander  Porter  Morse,  in  the  Aiuerit^n 
Law  Kej^ister.  November,  180S. 

**  In  Inter  times  (ireat  Pritain  has  practically  abandoned  her  thi^ory  of 
p:ipcr  blockjides.  In  an  ollicial  i>r(M'lamation.  publishe<l  at  the  onii- 
menccineiit  of  the  Ci'imean  war  (see  Ii<ui<lon  (iazcttc  of  the  'J'^h 
Mar<b.  IS-'I).  we  read,  *And  she  (Iler  Majesty  the  Qu«hmu  nni'^t 
maintain  the  rij^ht  of  a  bellijxerent  to  prevent  neutrals  from  breaking 
any  cffci  tire  blockade  wbi<'h  may  be  establisli«Ml  with  an  ad«HHWt»* 
force  ;mainst  the  enemy's  forts,  harbors,  or  coasts.'  Tlie  dtM-lanition 
of  the  coni^ress  of  Paris  of  isr)()  C(»nlirms  the  principle  in  tlie  f«'I 
lowiiiu'  words:  *  Les  bltxais  ])our  etre  oblipitoires  doivent  etn^  t^*^*- 
tifs.  ( 'csl  A  (lire,  maintenus  par  unc*  force  sutHsante  |Knir  intenlin* 
iVellciin'iit  !■;;((  cs  du  littoral  de  I'ennemi.'  ( Ul(H-kadt*s,  in  onlor  t»^ 
Ijc  iiiinlin:z  musl  be  errectivc--tbat  is  to  say,  niaintaimnl  l»y  a  fon* 
HUllicient  re;illy  t«»  prevent  access  to  the  coast  of  tbe  enemy.) 
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**Actt>r(lini;ly  HhintMchli  ohm»rv(*M  (in  hlH  work  on  Modern  IntonintionHl 
I^w,  I  82f))  :  *A  i)ort  !h  underxttKxl  to  Ih*  a<*tually  hhx'kiuh'tl  wlion 
InfcnmH  to  and  c»>crt»KM  fn)ni  It  are  prevtMitM  by  v*»«h»Ih  of  war  »ta- 
thincd  off  It,  or  l)y  the  land  Imtterlea  of  the  hl<K'kadlnj?  |K>wer.  No 
aiMH'ltle  nuiulHT  of  vi*hh<*1k  Ih  n*(|uir(Ml,  nor  a  H|NH*lfle  numlMT  of  can- 
non in  the  land  lmtterU>H ;  Imt  the  warlike  font*  uiunt  l>e  Hufflelently 
eloHi*  and  Htron^;  t<i  prevent  merchant  v(»hw»1h  fnmi  entering  or  leav- 
Ini;  It,  not  on  individual  (Mt*aHionM,  nor  yet  neocMHurily  on  every  ocva- 
8lon,  hul  an  a  ifrnrral  rule.* 

**  In  iHM'tlon  S33,  Hluntwhii  profMtundH  thiH  other  axiom  of  International 
law,  M  bhtekade  IuhIh  only  att  lotty  an  it  in  effeetive,*  If  the  hl«'k- 
adin};  Miuadron  Is  fon-ei!  to  withdraw  lM»fore  a  miiierlor  fonv  of  the 
enemy,  the  l>l<M'kad(»  nnist  \n*  <'<inHldere<i  an  rai»M><!.  It  followH,  then, 
that  a  neutral  Vf*s84>l  on  the  lil);li  mnih,  Inmnd  to  a  hlockadtHl  itort, 
c*an  not  In*  m^isMMl  for  breach  of  bl<N>kade.  vvvn  though  the  maHt<*r 
haH  kiK>wbHlKe  of  the  bl<M*kade.  To  the  (>ye  <if  International  law,  a 
n*al  bn^aeh  <  f  blo4'kade  is  (tunmlttcHl  only  when  a  neutral  veaael 
attemptH  by  fonv  or  KtrataKeni  to  ent<T  or  leave  the  bloc*kaded  port. 
liluntHehll  further  etmtendn  <lis:r»)  that.  In  every  (*aHe,  tlie  vefwel 
can  In*  lair  fully  eapturiHl  off/;.t  trhile  in  the  act  of  attempting  to 
violate  the  hhtekade. 

**  It  niUMt  lie  i-oniiHUsl — It  Ih,  in  fact,  admitte<l — that  the  blockade  of  the 
|M>rtH  of  tlK*  relH*l  Statt*M  dnrhiK  thi»  war  of  mni^HHion  wan,  on  the 
whole.  effiM-tlve.  The  dm'trlne.  how€»ver,  uimmi  which  the  SuprvMue 
(*ourt  of  the  rnit(*d  Stat(*s  haR  cxindemniMl  the  entire  car^o  of  the 
Spriuiihok,  a  nentrnl  v<»s>el.  on  her  way  to  a  neutral  iKirt.  la  quite 
niouHtniUH,  more  4*H|NH*ially  aa  the  ttmrt  acquita  that  vennel  of  any 
intent  If  »n  to  violate  the  l)i(N*ka(b*.  If  Huch  a  doi'trlne  wen*  carriiHl 
to  ItM  liiKbiil  ouirlnsions.  and  wen*  enfont*<l  by  a  lN*lli|C(*n*nt  i;n*at 
maritime  |Hiwer  nn  rip»nMisly  as  it  Iuik  lN>«*n  by  the  I*nit(*<l  Stati*H, 
all  neutral  profNTty  on  the  liiKh  H«*aM  ml^ht  U*  treatetl  aa  lawful 
priw»  of  war. 
Tin*  otfleial  re|Hirt  of  Mr.  Uolicrt  S.  Hale,  the  a^rent  and  <»ounRel  of  the 
l'nit<*«I  State*i  <fOveniment.  iN^fore  the  mixi*<l  iianmlHsifUi.  o»nt:iin*«. 
at  |Ni)((*  ,'Ur7  of  tlie  ap|N*nilix.  a  Mipy  of  a  *  (Nuifldential  memorandum 
for  tlN>  u*>e  (  f  the  ('onnnission«'rf(  on  tla*  |uirt  «»f  the  rnite<l  Stati*H 
In  the  AnN*ri<*an  Itritish  .loint  llltsh  (*ommiKNlon.  WaMhln^rttin.  1S71. 
whieb  waM  in<'1oM»<l  in  a  oinniiuniraton  addrewMNl  to  eaeh  of  the 
AnH*rinin  <-onimiHs|oti(>r>«  l»y  tlie  hon«iralde  Mr.  FImIi.  the  Anieriean 
Si'^-n'tarj*  of  State,  on  Teliruary  2*2.  1S7I.*  In  tlii*M*  wiTet  instruc- 
tions Mr.  Fish  infornml  the  Aiuerlran  ii»mniissionerM  that  *  «>ne  bun 
dnil  and  si.xty-S4*ven  cases  luivc  Ikimi  condenin«il  by  the  prixe  ci»nrts 
of  tlie  I'nititl  Stat«*s.  Witli  the  eXci*ptioh  of  nue  cas**.  that  of  the 
Sprint/tntk,  tlH*  I  department  of  .state  ix  not  a\%an>  of  a  di*(|H>Hitioti 
«m  tin*  t»art  of  tli«*  Itrltish  Government  to  di't'MMit  fn»m  any  tinal 
adjudimtion  <»r  the  SnpnMne  CiMirt  **(  the  I'nit«il  Statf*s  in  a  prixi* 
<*nse."  n t«»s.siM»r*s  Uevi«'W  i«r  Sprinfthnk  caM*.  Tti  sjune  eflr«»«*t.  S4V 
<t<*N}iner*s  Int.  Kmw.  i»:n.i 

•'ThlJ«  d<*<'n*e  (in  the  <-ase  of  tin*  SitrinfrhnK],  nnpni-ls**  as  it  was.  not  even 
dcfdiniatint;  tla*  |Mirt  wb4»*ie  bbM-kadc  the  v«'.v«iel  was  assuniiMl  to  pur- 
|HHi<*  to  bn*ak.  was  nevertliel<»vs  atTinn«'<l  by  the  nilx«*d  tiMumisNion. 
Instltuteil  by  the  tw<»  (iov«Ttnncnts.  by  virtue  of  tlie  twelfth  article  of 
tlie  treaty  cf  \Vasbint:t(»ti.  Hv  tlM»s4»  dci'isi«»tis  tla*  tbiMiry  of  bbw^kade 
riobitiuu  retvlved  a  new  extem»ion.  which  may  U*  formulati**!  aa  fob 
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lows :  A  belligerent  can  seize  nnd  condemn  for  blockade  breaking  tbe 
cargo  of  a  vessel  immediately  after  Its  departure  from  one  iieutnl 
ix)rt  for  another  neutral  iH>rt,  no  matter  liow  distant  may  l»e  the 
blo<rkaded  i>ort,  If  there  be  a  suspicion  that  the  cargo,  after  haTing 
been  disembarked  in  the  friendly  port,  should  afterwards  be  trans- 
I>orted  to  a  blockaded  i)ort  and  placed  at  the  disposition  of  the  enemy; 
it  UMug  held  that  the  voyage  from  one  neutral  port  to  anotlier  neatwl 
I)ort,  and  the  sul»seiiuent  voyage  from  the  seiHind  neutral  |)ort  to  a 
blockaded  i>ort  constitute  one  and  the  same  voyage  which  is  tainted 
on  principle. 
"This  theory  of  continuity  of  voyage  Is  not  a  new  invention,  but  only 
recently  has  It  been  applied  to  the  violation  of  blockades.    It  is  a 
revival  of  the  famous  rule  of  the  war  of  1756,  by  which  it  wa8  Ldd 
to  be  Inconiiiatlble  with  neutrality  for  the  subject  of  a  neutnil  state 
to  engage  in  time  of  war  In  a  commerce  between  a  tfelligerent  and  his 
colonies  when  such  commerce  was  interdicted  by  the  latter  lK»liipereut 
in  time  of  peace.     With  the  view  of  escaping  the  harshness  of  this 
rule  neutrals  took  an  intermediate  neutral  ix>rt  as  the  mediom  I? 
which  they  carried  on  trade  between  the  colony  and  the  mother  coun- 
try.    In  order  to  stop  this  trade  Sir  W.  Scott  invented  what  he  called 
the  doctrine  of  eontlnuous  voyages,  by  which  the  voyage  from  the 
IntermiHliate  iK)rt  to  the  mother  country  was  held  to  be  ix>ntlniio(B 
with  that  between  tlie  colony  and  the  intermediate  port  though  no 
seizures  were  iwrmitted  exc*ept  on  voyages  between  the  intermediate 
port  and  the  belligerent  port    This  doctrine  was  pushed  by  the  Su- 
preme ('ourt  of  the  United  States  so  as  to  make  it  sustain  the  seizure 
of  a  vessel  lK*tween  the  imrt  of  original  departure  and  the  intermediate 
neutral  port,  and  this  on  the  wmjecture  of  an  ulterior  adventure  beinjr 
project 0(1  for  the  goods  in  question  from  such  Internieillate  iirutral 
lH)rt  to  a  blockadefl  port.     .     .     .     The  effei't  of  this  dwision  is  T«» 
iiiilM)so  on  a  voyage  l>etween  two  neutral  iK>rts  the  iKMialties  \\\\wh 
may  lu*  im|)()S(Hl  on  a  voyage  l)etween  a  neutral  nnd  a  lH»llijrorert 
port.    The  decision   rests  on   the  fiction  that   though  the  vessel  in 
which  the  goods  are  to  be  carried  is  changed  at  the  intenneiliate  ivrt. 
yet  the  voyag<»  is  the  same;  and  the  reason  would  apply  no  innttcr 
how  ninny  changes  th(»  g(K)ds  might  be  subjected  to,  or  how  many  ru'*- 
cessive  neutral  ports  they  niiglit  pass  through.    Rut  international  law 
rei)udjates  such   fictions,   international   law  being  eminently  a  Livr 
based  on  connnon  s(»nse.     The  fiction  in  the  pi*esent  (*ase  ini|H)ses  oii 
neutral  ctunnierce  restrictions  Irrationally  onerous.     It  gives  to  l>t»lli- 
erent  cruisers  a  i>ower  over  neutral  iK)rts  greater  and  more  arbitriry 
than  Ihey  possess  in  respect  to  l>eiligerent  ports,  since,  while  neutraW 
can  carry  to  ncmblockadcHl  belligerent  iwrts  obje<'ts  which  are  noto^u- 
traband  of  war,  they  can  not,  without  risk  of  si>iznre,  carry  th<»  satu' 
objects    to    another    neutral    i)ort.      It    can    not    Ik*   said    that  thi^ 
traffic  between  friendly  ixirts  can  be  prohlbitetl  on  ac(X)unt  of  tl»esu* 
I)icir)u  that  the  cargo  disembarl^ed  In  a  neutral  ]>ort  will  ultiniatWy 
be  consi;:ue(l  to  a  blockaded  iwrt,  for  this  restriction  does  not  j'erTi' 
to  protect  neutral  rights.     All  will  Iw  left  to  the  judgment  of  the  op- 
IK)siiig  l)el]igerent.     He  will  be  sole  judge  of  a  qm>stion  in  which  he* 
interests  are  greatly  involve<l.     The  preliminary  examination.  whi«'^ 
would   extend   to  all    vessels  whatever  issuing  from   neutnU  pi»r^ 
would  he  tujd<M-taken  on  the  hlgii  seas,  involving  an  entire  overliaulin? 
of  papers  and  cargo,  while  the  decision  would  be  left  to  a  prlie  coa^ 
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of  tte  captor,  after  an  examination,  more  or  lem  protracted,  and 
lience  prejudicial  to  the  neutral  rigbta.  Hence,  the  theory  of  cx>ii- 
tlnulty  of  voyage  destroys  the  freedom  of  the  aeas,  and  the  com- 
mercial freedom  of  neutrals.  It  makes  the  blockading  belligerent  th» 
despot  of  the  ocean,  putting  neutral  commerce  at  his  feet.  It  will  Ih« 
■ofllcient  for  him  to  blockade  a  single  imrt  to  enable  him,  if  his  navy 
be  sufficient,  to  paralyze  all  neutral  commerce.  ...  All  the  salt^ 
peter  of  commerce,  to  bom>w  an  illustration  from  Sir  Travers  Twiss^ 
bi  sent  from  Ilengal,  through  Calcutta,  to  London,  which  is  the  great 
entrepdt  from  which  Kuro|)ean  nations  receive  this  staple.  Now« 
what  would  l>e  the  efTect  of  war  in  such  a  relation?  A  neutral  ship 
freighted  with  stiltiieter  en  route  for  liondon  would  be  liable  to  M^zur^ 
by  tlie  belligerent,  though  I^>ndon  was  a  neutral  port,  on  the  grouiMl 
that  I»ndon  was  not  the  final  port  of  <lestination,  but  tliat  the  saM- 
peter  was  ultimately  to  be  forwarde<l  from  Ixindon  to  a  belltgerent. 
Or,  tliere  might  lie  a  war  lietween  France  and  Kussia,  in  whk*h  FtraiK'e 
undertakes  to  bkK*kade  the  Uussian  Baltic  ixirts.  A  cargo  of  a  char- 
acter atisolutely  innocent,  such  as  sugar  or  coffee,  is  embarked  at  an 
American  port  on  an  Knglish  ship  destined  for  I»ndon.  This  vcsseL 
if  the  'continuous  voyage*  tlieory  lie  giMxl.  could  be  arresteil  when 
half  over  tlie  Atlantic  by  a  French  cruiser  on  the  suspicion  tliat  the 
<*arg(>,  after  its  arrival  1  nt  liOndon,  uiiglit  l>e  iMiuglit  by  a  Russian  agent 
ami  fon^'anIe<I  to  scmie  blockaded  lialtic  fiort.  In  The  IVtertiofT  (r» 
Wall.  28;  HIatch.  Pr.  (*a.  44i:{,  TilM).  the  rule  was  pushcM  still  furtlicr. 
so  as  to  a|>|>ly  the  doctrine  of  <*ontinu(»us  voyages  to  (*as4*s  where  tiie 
giMMls  were  to  lie  transfiorted  from  one  neutral  fmrt  to  another,  and 
to  lie  tlien<-e  taken  by  land  to  the  lielilgerent.  Tlie  Peterhoff  was  an 
English  merchant  ship  which  was  freighted  in  Ixindon  for  Mata- 
nmras.  a  neutral  Mexi(*an  |iort.  81ie  was  (*apture<l  en  route  by  tlk> 
T'nitiHl  States  <TuIs<*r  Vanderbilt.  on  tlie  suspicion  that  her  destina- 
tion was  a  bl(M>kaded  Texan  fiort.  On  August  1.  18<U'i.  she  was  Is^ld 
gisHi  prize  by  tlM»  Nch'  York  prlz€»  <xiurt.  The  w^izure  of  the  ship  was 
not  followe<l  liy  pr«>tests  fnini  the  lirltish  (tovernnient.  I^^inl  Uukm^ITs 
answer  to  the  proprietors  of  tlie  Peti*rlMiff  sisiwing  that  that  Oov- 
ernnient  was  by  imi  iiuMins  prepannl  to  disavow  the  the«iry  of  (tui- 
tinmms  voyages  as  laid  down  by  the  Ftnlenil  oiurts.  <.\r«iiiv.  IMpl. 
1Nf».  iv.  l<ir»-l(Ml.>  This  *  approtiation  *  by  the  lirltish  <;overniiiciit  of 
the  <]octrine  thus  laid  down.  hImiws  Imiw  little  n*s|NM*t  that  <t(»veniiiiciii 
has  for  tin*  I>c<*laration  of  Paris,  of  which  it  was  <in(*  of  iIh*  priiici|ftai 
signers,  for  this  tli«*<iry  asxi^rns  the  same  validity  to  fictitious  as  to 
eflriM-tive  blo(*kad<*s.  tlie  diN'lanition  only  antlsirizing  the  bliM-kndc  of 
waters  adjoining  the  pla<v  biiM-kadf^l.  Not  only.  also,  would  th<* 
ememy'9  coast  Im»  subje<*t  to  this  sn|M*niHlon.  slm^e  bioi-kading  Mpiad 
runs  4^Hild  Im*  plactHl  aniunil  ii^^ntral  |iortM  to  arr«*st  all  V4nis4>ls  iHsuliii: 
ther«*from  which  (tirr^'  gixulM  which  niit;bt  find  their  way  into  an 
enwiiy's  terntorj*.  This  diM-triiic.  al*io.  iiiipll«*ltly  nullifies  the  rule, 
admitted  by  (Sn^it  Hritaln  in  lS."ii;,  that  an  enoiiiy's  pn»i>crty  on  a 
neutral  ship  Is  fnN>.  Hut.  anonialtMix  as  Is  this  |M»slti«in  of  (;rc:it 
Britain  in  a(*<f*|itin};  this  extension  of  the  diMtrine  of  nmtinuity  of 
Tiiyages.  still  more  aiMunalous  Is  the  iMisitlon  of  tlie  fniti^tl  States. 
which  lM*retc>fore  bad  vindi<*at«*<l  the  fn*<*<lom  of  en«Miiy*s  i:immIs  wlN*ti 
ander  neutral  fiag.  It  is  tnie  that  the  fnlteil  Statics  did  not.  as  did 
Crrat  Britain.  acci'<le  to  tls*  lHH*laration  of  Paris,  but.  on  tls*  otlM*r 
ImimL  the  United  Statics  luid  uniform^*  maintained  the  |iosltlon  that 
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only  eflfeotlve  blockades  wore  obligatory,  and  President  Lincoln  ha«l 
notifle<l  all  tbe  i>o\verK  of  bis  intention  to  maintain  during  tbe  war 
these  particular  principles  of  tbe  congress  of  Paris.  (Arcbiv.  Dipl. 
1801,  iv.  115.)  In  conclusion,  we  must  bold  tbat  tbls  ruling  in  tlH' 
Springbok  case  is  not  only  dangerous,  but  is  a  retrogressive  step  in 
international  maritime  war."  (FaucbiUe,  Du  Blocus  Maritime  (Paries 
1882),  335.) 

**  Tbe  i)rize  courts  of  tbe  United  States  of  America  bave  slidden  much  fur- 
tber  down  tbe  alK)ve  slippery  and  dangerous  patb.  Tbelr  decisions  in 
tbe  case  of  tbe  Britisb  bark  SprUiffbok  and  its  cargo  are  so  mani- 
festly in  subversion  of  tbe  universally  accepted  doctrines  of  inter- 
national law.  that  Monsieur  diaries  de  Boeck,  in  bis  re^-ent  ;iMe 
work  (De  la  propriety  priv^  ennemi  sous  pavilion  einienii)  denoumts 
tbem  as  *  hiijhly  dntigcrous  intwvatiotiH,*  and  devotes  an  entire  cli:i|»ti*r 
to  their  examination  and  refutation.  Dr.  (iessner,  an  eminent  juri>t 
and  councilor  of  tbe  Berlin  foreign  office,  has  pronounetnl  tbt*se  juik- 
ments  *  monstrous.*  Bluntschli  declariHl  that  they  ait^  more  pre,rii:int 
with  danger  to  neutral  connnen-e  than  tbe  exploded  *  paprr  hltjckiulr*.' 
Even  in  England  tbe  law  officers  of  the  (Yown.  Sir  Robert  Philli- 
more.  Sir  William  Atherton,  and  Sir  Uoundell  Palmer  (now  li»nl 
chancellor  of  England),  pronounced  tbe  seizure  of  tbe  Springbok 
illegal. 

"Tbe  (juestion  which  now  awaits  tbe  decision  of  tbe  maritime  powers  is 
whether  they  are  to  take  a  step,  not  in  advance,  but  a  decldeil  rrtrf 
grade  stei>  in  ros|)ect  of  neutral  rights ;  whether  tbe  progress  made  in 
IS.'iH  is  to  be  lost,  whetlier  all  the  jurists  and  statesmen  who  lielieved 
that  they  bad  pretty  well  detineil  the  rights  of  neutrals,  bave  for  yi-ars 
past  l>een  only  benighted  dreamers  of  dreams. 

"The  Sprinf/h(>l\  a  British  sailing  v<»ssel.  charteretl  and  loaded  by  British 
niercliants.  sailt^l  from  London,  on  tbe  2d  Dec'ember.  18«»2.  Ixuiinl  for 
Nassau,  in  the  British  colony,  the  Bahamas,  carrying  a  general  curp) 
consisting  chiefly  of  Manchester  goods,  haberdashery,  groceries,  dru??. 
stationery,  &c.  An  insignificant  portion  of  the  cargo,  worth  aboni 
£700  sterling,  consisted  of  articles  which  tbe  American  prize  courts 
thouglit  fit  to  regard  as  contraband  of  tear,  while  tbe  appraised  value 
of  the  entire  cargo  was  upwards  of  £06,000  sterling.  Tbe  proportion 
of  alleoed  contraband  was  little  more  than  one  i>er  cent.  Upon  the- 
3d  of  February.  1868,  the  SprinphoK\  while  sailing  direct  to  Nassau 
and  about  150  miles  distant  from  tbat  port,  was  seizetl,  trithout  ar.h 
search,  l)y  the  United  States  cruiser  »S'o«oma.  Tbe  vessel  and  th»' 
entire  cargo  were  summarily  condemned  as  good  prize  of  war  by  tht- 
New  York  district  prize  court.  Ui>on  appeal,  tbe  Supreme  Court  of 
the  I'nitcd  States,  restored  the  vessel  on  tbe  ground  tbat  a  neutral 
jK)rt  was  its  h(pna  fide  destination,  but  that  court  condemne^l  \\y 
entire  carj^o  by  a  Judgment  wbi(*h  ran  as  follows: 
Upon  the  whole  case  we  cannot  doubt  tbat  tbe  cargo  was  ori2in:ill5 
shii)p(Ml  with  intent  to  violate  the  blockade;  tbat  the  owners  of  tli** 
cargo  intotded  that  it  should  be  transshipiMxl  at  Nassau  int«>  S"'!!**' 
vessel  more  likely  to  succeed  in  reaching  safely  a  blockadisi  iH»rt  thnn 
the  Springhok :  that  the  voyage  from  liOndon  to  the  bbx-kaded  iH>rt 
was,  as  to  cargo,  both  in  law  and  in  the  intent  of  the  imrties,  (mf 
voyaije;  and  that  the  liability  to  condennmtion.  if  c*aptured  durlBf 
any  \n\vi  of  that  voyage,  attached  to  tbe  cargo  from  the  time  of 
sailing.' 
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.  "All  tlie  alN>vt»-(iuot(Ml  k^^nl  display  restH  on  a  Judioial  sophlHni.  In 
n*s|H.H't'of  tlie  fur^o  lH.*twiHMi  tbe  |N)rt  of  loadhif?  and  the  nuMprctvd 
I>ort  of  delivery  {a  port  trhivh  the  prize  aturt  iran  unable  to  Mpreifif), 
tlM»re  Ih.  forMuoth.  but  '  one  voya{;e,*  Now,  a  roynge  In  the  widest 
application  of  the  word.  liaH  never  beiMi  held  In  maritime  let^l 
phnim*<»loK>'  to  eompromlMe  more  than  the  Hpaiv  travernecl  l»y  a  vcv^sc*! 
U^tween  ItM  |)ortM  of  loading  and  unloading.  Hut  to  pn^tend  that  tlie 
•  vttymie*  Htill  <*ontlnu(*M  after  tlie  (*arKo  has  he«»n  dls4*harK(Hl  and  th«» 
ctanmereial  o|MTation  liaH  \wi*\\  <'omplet(Hl  Im,  lndt*ed.  tlie  very  acme  of 
tlie  Judh'lal  temerity.  The  proiMmltlon  Im  rendere<l  mon*  tslariii^ly  pre- 
l>oHteniuK  liy  the  ttiurt'H  admlxMlon  that  the  voya^t*  *  (M  to  the  ahlp* 
end<*<l  at  NaxHau.  The  v<iyaKe  Ik  at  an  end  ^m  to  the  nhip'  yet  it  Im  ron- 
tinuouM  *nn  to  the  vtirfpt.*  Thin  ix  startlin):  law.  The  pn>|»oHition  mh4iih 
more  monntnaiK  and  almunl  wlM*n  we  iM^ar  in  mind  that  no  tranttslii|>- 
ment  having  tatveii  platv.  it  wan  utterly  ImiMuwihle  to  say  wliether  or 
not  the  earpi  would  \h*  nent  forwanl,  (»r,  if  ho  MiMit  fi>rward.  to  what 
|M»rt  it  iiilicht  p».  To  taeli  nueh  a  hy|M»theti(*aK  lndefhilt(\  iiiiaf?inar>' 
voyage  witlnrnt  <hite  of  departun'  or  tlxe<!  destination  on  to  the  etmi- 
plete<l  voyage,  aial  thuM  to  eoiuvrt  the  rtMil  |M>rt  of  d(»Htination 
<NaHiiaui  into  an  intermediate  {Nirt.  is  to  misctniHtrue  tlie  faets  i»f  tlie 
niM'  to  i^stahlish  the  right  of  etaiflmiititm  hy  a  wn*t(*he<l  play  niton 
wonlH. 

"To  liold  a  v<*Hi«el  and  car^o  liable  to  capture*  Himply  Imhsuisc*  it  Is  on  itit 
irtiy  to  a  lil(N>kade<1  iM>rt  is.  In  our  opinion,  a  departure  from  the  true 
priiii'iples  (»f  int<'rnational  law.  What,  we  ask.  was  the  u^h*  of  the 
congrt'ss  of  l*aris  In  XHTAl  al»ro}catinfC  pa|H.»r  and  other  tlctltious  bl(K*k- 
adi*s.  if  Kni^land  and  the  Unitttl  Statt*s  |NTsist  in  maintaining  that 
the  bare  intent  <-onstituttn(  a  bn*aeli  of  bl<M'kade.  and  that  the  setting 
sail  r.»r  a  bio4-ka<bHl  iM>rt  estabiislK^  that  intent.  Tlie  luiradox  Is 
alti»p*ther  indefensible  in  the  eas<*  of  a  V4*s}m*1  saiiiu);  fn»m  one  neutral 
isirt  to  another  neutral  |Mirt.  Afitinlin^  to  the  KiiKli^h  and  .Vmeriean 
do«'trine  it  would,  under  the  rir<'umstan<i*s,  Im»  ne«-ess:iry  t«>  prove  that 
the  v«>ss4*rs  d«*stination  was  simulat«*<l:  the  Intent  would  l>e  inferre<l 
fnaii  the  rare  taken  to  cttrH'eal  it  and  to  misbNid  tla*  lM»llitrer«*nt  as 
to  the  reai  d4*stlnation.  Hut  e\en  in  an  F^nglisb  priz**  court  the 
capti»r  would  Ih»  r«»<|uin'<l  to  pHsluci*  tla*  cU»an'st  pnnif  of  the  all<i^»<l 
nuKvaliMl  d«*^t  I  nation.  There  would  In*  no  };u(*ssini;.  no  suriiii^in}:.  no 
inferrlni;.  no  Junipin;;  at  iMotiical  conchwions.  as  in  the  caH«»  nf  the 
SprinijtHtk.  In  the  ram*  of  that  vev^ei  the  Supn*me  Court's  Judj:- 
HHMit  is  in  tlM*  hi):lM'st  dcKni*  arbitrary  ami  unjust.  Firstly,  the 
t»liM*kade  is  lN*ld  to  bavt*  Nvn  l»rokcn  lMs-:iu*i4*  then*  was  an  int*  ntion 
to  bn*ak  it ;  MH^mdly.  the  neutral  v«*»*m'1  is  held  to  have  had  the  inten 
tion  to  br«*ak  tin*  bbn'kade.  not  Ihimum*  it  was  pnM'«>i*<litu:  to  a  i  rrtnin 
Itlackadnl  fMirt.  but  iMM-auM*  tlHMiirb  lH»und  tf»  a  n»'utrn\  \h\t\  It  miitht 
iiuhf«e«|iiently  pr<M'«>««<l  then<t*  to  *  S4»nie  bhs-kadtMl  fMirt.*  f>r  tiM*  canro 
might  l»e  sent  fi>rward  by  tran^ishipmeiit  to  '  s<mie  bbM*ka<UMl  |»ort.' 
No  I  Sueh  d«M'trim*s  are  repu^rnant  t«»  every  principle  of  international 
Juntbv.  No  nion*  in  the  Init*'*!  S!:itc»s  than  in  Flurojie  are  such 
nubtletles  comimtible  with  the  l:iw  of  nations.  The  <»a<«e  of  the 
ftpringtHtk  \%  one  of  those  u|M»n  which  i»ubllc  «ipinlon.  even  In  the 
United  States  has  already  decisively  condemned  the  judges.    .    .    . 

''Tlie  AinerlGan  people  are  too  enlii:litem'<l.  tliey  fiosKewi  too  much  prac- 
tley  mm  '^  ■^rceivc  that  if  the  doctrine  of  their  Supreme 
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Court  were  generally  adopted,  if  the  Springbok  precedent  were  fol- 
lowed hy  future  bolliKerents,  neutral  commerce  would  be  completely 
cripptfKl.  pnralyzeil,  or  destroyed  on  the  advent  of  a  maritime  war. 
P^)r  instant*(»,  American  coasting  vessels  carrying  cotton  from  New 
Orleans  to  Now  York  would  l)c  liable  to  capture  while  ou  that  honest 
voyage,  btM-ause  the  c«)tton  might  subsequently  be  fonvardinl  to  some 
btocl{adc<l  pr»rt  and  some  belligerent  (;ruiser  susjiected  such  ulterior 
destination.     In  time  of  war.  courage — robur  ct  W8  tripldt — would  he 
ntH*esKary  to  risk  a  voyage  from  one  neutral  i)ort  to  another.    If  the 
morcliantH  in  countries  engaged  in  war  were  to  abstain  from  rittkiug 
tlicir  go<Kls  at  sea  because  private  enemy  property  does  not  yet  enjoy 
.  immunity  from  cai)ture,  and  if  neutral  vessels  were  laid  up.  and  their 
owners  renounanl  a  lucrative  neutral  carrying  trade  out  of  fear  of 
i)oing  seiziMl,  as  the  i^priugbok  was,  on  suspicion  of  being  engaged  ou 
*  a  continuous  voyage '  to  some  undefined  blockaded  port,  what  would 
become  of  maritime  international  trade?    What,  we  ask,  will  be  tlie 
I)osition  of  those  nations  which.  In  (X)nsequence  of  their  need  uf  for- 
eign supplies,  can  not  iwssibly  dl8i)ense  with  that  trade?    Tlie  8Ub)e«'t 
is  a  very  seritms  one.     It  deserves.  It  commands,  the  niedltation  and 
action  of  statwmen,  and  esiwcially  of  American  statesmen.'*    (Mr. 
Arthur  Dosjardins.  avocat-gOnOral  of  the  court  of  cassjition  of  Fraw'e. 
monilMT  of  tlie  Institute  of  Franc*e,  in  59  Uevue  des  Deux  Mondes. 
Sept.  1.  188;?.  -Jia  21»3-22r>.) 
Fiorc,  in  the  second  edition  of  his  work  on  International  I^w.  translnte*! 
into  French  by  Antoine  (188G),  vol.  3,  §  1(M0.  takes,  when  c«>niuioiit- 
ing  on  the  Springbok  case,  the  following  distinctions:  '* Coutrabsind 
goods  destineil  for  one  belligerent  may  be  seized  by  the  other  bt'l- 
llgenMit  when  f^mnd  on  a  neutral  ship  sailing  l)etwt»en  neutral  p»»rts 
if  it  be  plnin  that  the  intention  was  to  supply  the  gtxxls  to  tiio  foriu«T 
holli;:cnMi(.     In  this  sense  voyages  of  such  gcnnls  are  continl^nl^J.  Ji"^ 
they  constitute  an  indivisible  unity  as  links  in  the  same  eliaiii.    Hut 
this  hy  itself  would  not  justify  tlie  seizure  of  the  vessel,  but  only  tlrf 
seizure  of  such  goods  as  anj  actually  contraband,  and  of  no  other." 

'"  The  i)riiiciplc  of  continuous  voyages  will  apply  when  cases  of  i^m- 
tnihand,  attempt  to  break  blockade,  etc.,  come  up  before  courts  which 
a(r('|)t  this  En<j:li^h  doctrine.  In  the  war  of  secession  many  Hriii-^h 
vessels  went  to  Nassau,  and  either  landed  their  carg(X>s  destined  for 
Confederate  ports  there,  to  be  carried  forward  in  some  other  vessel. or 
stopped  at  that  port  as  a  convenient  place  for  a  new  start  towards 
Charleston  or  some  other  harbor.  If  an  intention  to  enter  a  bKx'k- 
ade(l  j)()rt  can  be  shown,  the  vessel  and  the  cargo,  as  is  said  in  the 
text,  are  sul)jcct  to  capture  according  to  English  and  Ameriran 
doctrine  from  the  time  of  setting  sail.  Now^  the  doctrine  of  ci^n- 
tinuous  voyages  has  been  so  applied  by  our  Supreme  Court,  that  it 
tnatters  not  if  ihe  vessel  stops  at  a  neutral  port,  or  unlades  its  ran?' 
and  another  vessel  convevs  it  onward,  or  if  formalities  of  consipi- 
ment  to  a  ])ers()n  at  the  neutral  port,  or  the  payment  even  of  dutie> 
are  used  to  cover  the  transaction:  provided  destination  to  the  l>U>ck- 
aded  port,  or,  in  the  case  of  contraband,  to  the  hostile  country,  caii 
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lie  established,  the  ship  on  any  part  of  its  voyage,  and  the  car/a^) 
U'fore  and  after  \ie\ng  landed,  are  held  to  be  liable  to  confiscation. 
Or,  if  again  the  master  of  (he  vt»ssel  was  ordered  to  stop  at  the 
neutral  i>ort  to  ascertain  what  the  danger  was  of  continuing  the 
voyage  to  the  blockaded  harbor,  still  guilt  rested  on  the  parties  to 
the  transaction  as  Itefore.  All  this  seems  a  natural  extension  of  the 
English  principle  of  continued  voyages,  as  at  first  given  out;  but 
there  is  danger  that  courts  will  infer  intention  on  insufficient  grounds. 
A  still  bolder  extension  was  given  to  it  l)y  our  courts  in  the  case  of 
vessels  and  goods  bound  to  the  Kio  Grande,  the  goods  being  then 
carried  up  by  lighters  to  Matamoras.  We  could  not  prohibit  neutrals 
from  sending  goods  to  the  Mexican  side  of  that  river;  but  if  it  could 
be  made  to  api>ear  that  the  goods  were  destine<l  for  the  side  Ix^longing 
to  the  IJniteil  States,  that  was  held  to  l)e  sufficient  ground  for  con- 
denmation  of  them;  althouglu  in  order  to  reach  their  destination, 
they  would  neeil  overland  curriagi^  over  neutral  territory.  (Sec 
Prof.  IWrnanls  Britisli  Neutrality,  307-^U7,  and  conip.  Dana's  note 
2:U  on  Wheaton,  8  508.)' 

WdolHey,  Int.  I^w.  .'iTif*. 

((i)     |IKLACM>A    BAY    CA8R8. 

An  interesting  and  important  discussion  of  questions  of  contra- 

Imnd  an<l  continuous  voyagi*  may  Ik»  found  in  the  I'or- 
res|M)ndenc<»  lM»tw<H»n  (icrinany  and  (in»at  liritain 
growing  out  of  the  seizure  and  detention  by  British  cruisei's  of  the 
three  (lerman  East  African  Mail  steamers  BundvKrnth^  General  and 

The  first  case  was  that  of  the  Buiuhsmth,     As  earlv  as  IW.  5, 

« 

181W,  Rear  Admiral  Sir  II.  Harris  n*|x>rt«Hl  that  that  V(*ss4»I  had  shiUmI 
from  Aden  for  Delagoa  liay:  that  '' nnnnunition  ***  was  "  su^imhIihI, 
but  none  a.scertained ;  *'  and  that  sh«*  <*arri<M|  **  twentv  I)ut<-h  and  (irr- 
mans  and  two  supi)osiMl  I^vrs,  three  (lernuin^  and  two  AnMrians, 
Mieve^l  to  lx»  officers,  all  lH»liev<Ml  to  Im»  intciHliii«r  conibataiit^, 
although  shown  as  civilians:  also  twenty-four  I*ortngu<»>4»  MildiiT*^.*''* 
On  the  29th  of  I>ecemlM»r  Aw  arrivt'd  at  Durban  in  char;^»  of  tlio 
British  cniiser  Maghivnut\  Tlie  (lernuin  (lovfrnmrnt  ns|u«Mnl  \\vv 
rrleasv  on  the  ground,  among  others,  of  "  |>o>itive  a<^^uraiHv<  **  given 
hjr  the  Hamburg  Company  that  she  <-arri<Ml  no  rontniband.  \a^t\\ 
Salisbury  repliwl  that  slu»  "  wa<  su<|>4M't<Ml  to  W  <»arrving  annnunition 
in  her  cargo,  and  that  ^hc  had  on  Iwmrd  a  ninnlMT  of  pa^-'^Miger^ 

•  Blue  Ituuk.  .\rri<a.  No.  1   UiMMM.  1. 
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believed  to  he  volunteers  for  service  with  the  Boers,"  but  that  no 
details  as  to  the  grounds  of  the  seizure  had  been  received.  Subse- 
quentl;^-  the  British  Government  was  advised  by  Admiral  Harris  that 
the  ship  changed  the  position  of  her  cargo  on  being  chased ;  that  a 
])artial  search  had  revealed  some  sugar  consigned  to  a  i)erson  at  I)ela- 
goa  Bay,  and  some  railway  sleepers  and  small  trucks  consigned  to  a 
firm  at  the  same  place,  but  labelled  "  Johannesburg;  "  and  that  a  fur- 
ther search  was  expected  to  disclose  '^  arms  among  baggage  of  Germans 
on  board,  who  state  openly  they  ai'e  going  to  the  Transvaal.''  The 
German  Government  declared  that  it  had  no  knowledge  of  more  than 
two  officers  having  proceeded  to  the  Transvaal,  where  they  were 
unable  to  obtain  commands.  On  Jan.  3,  1900,  the  British  (lovem- 
ment  directed  that  an  application  be  made  to  the  prize  court,  for  the 
release  of  the  mails;  that,  if  the  application  should  be  granted,  thej 
lie  handed  over  to  the  (lerman  consul,  to  be  hastened  to  their  destina- 
tion by  a  British  cruiser  if  available,  or  by  mail  steamer,  or  other- 
wise; and  that  every  facility  for  proceeding  to  his  destination  should 
1x5  afforded  "  to  any  passenger  whom  the  court  considers  innocent.'' 
The  search  of  the  steamer  was  continued  for  nine  days,  but  no  con- 
traband was  found.  Jan.  5  the  nuiils  and  passengers  were  i^eleased  by 
order  of  the  prize  court  and  were  taken  on  board  the  German  war 
sliij)  Condor  for  Delagoa  Bay.  The  steamer  and  her  cargo  was  dis- 
chargt»d  on  the  18th  of  January. 

Dec.  1(>,  181)9,  the  Admiralty  communicated  to  the  foreign  office 
two  tele<rraius,  one  from  the  commander  in  chief  of  the  Meditorni- 
nean  Station,  and  the  other  from  the  commander  in  chief  of  the  Capi' 
of  (lood  lloi)o,  in  relation  to  the  Ilerzog,  One  of  the  telegrams  con- 
veyed a  report  that  this  steamer,  thou<rli  she  had  declared  that  there 
were  no  trooj)s  on  board,  had  left  the  Suez  Canal  for  South  Africa 
with  *'  a  considerable  number  of  male  j)assengei*s,  many  in  khaki. 
a|)j)arently  soldiers;'-  the  other  s})oke  of  "a  numl)c»r  of  passeup*r^ 
dressed  in  khaki,''  and  asked  whether  thev  could  be  leii:allv  ivmov«'<l 
Dec.  21  the  senior  naval  officer  at  Aden  reported  her  as  having  s'aile<l 
on  the  ISth  for  IX^lagoa  Ray  *' conveying,  i)robal)ly  for  s<M'via' in 
[the]  Transvaal,  about  forty  Dutch  and  German  medical  and  othiT 
officers  and  nurses."  Jan.  1,  1900,  the  Admiralty  telegraphed  to 
A(hniral  Harris:  ''Neither  the  Ucrzoij  nor  other  (lerman  mail 
steamer  should  be  arrested  on  susj)icion  only  until  it  becomes  ohviou^ 
that  \\w  IjtoidcsnifJi  is  carrying  contraband.'-  The  Ilerzoij  wa^ 
brought  into  Durban  on  the  (Uh  of  January.  It  s<»ems  that  she  had 
among  her  passcn<rers  threi^  Ked  Cross  expeditions,  one  of  whiciu 
however,  had  no  official  character  nor  any  connection  with  the  rcgiiltir 
Ked  Cross  societies.  Jan.  7  the  Admiraltv  directed  her  immediJite 
release  unless  guns  or  annnunition  were  revealed  by  the  siuinnan* 
search.     To  this  there  was  added  next  day  the  further  proviso,  '*un- 
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l«»ss  provisions  on  lM)ar(l  an»  destined  for  the  enemy *s  povernnient  or 
iip»nt>,  and  are  alx)  for  the  sii|>|)ly  of  troops  or  are  sptM^ially  adapte<l 
for  4isi»  as  rations  for  tnHips."  The  steamer  was  n»lease<l  on  the  JUh 
of  Januarv. 

Jan.  4,  IIHM),  the  senior  naval  offietT  at  Aden  rt»|M)rteil  that  the 
^teanuT  (ivmnil  was  detained  '•  on  strong  suspici<;n  **  an<l  wiis  und.T- 
^i)in^  M*areh.  The  (terman  (lovernnH'nt  |*roteste,!.  ;uul  aske<l  that 
••xplirit  in>trnrtions  1h»  ^iven  to  British  officvr.-^  "to  iTs|K»et  the  rnli»s 
«»f  intrrnational  hiw,  an<l  to  phire  no  further  im|M*diiiient^  in  the  way 
«»f  the  trade  U^twi^en  neutrals*' — a  r<M]uest  to  the  form  and  im|>uta- 
lionN  4»f  whirh  th«»  Hriti>h  (loveriunent  strongly  ex<'i»pted.  The 
Admiralty  had  pr.'viously  telegraphed  to  Aden  that  it  was  undesir- 
aiih*  to  detain  the  steamer  if  she  earricMl  the  nuiils.  It  appears  that 
she  was  detaincMl  on  "information"  that  various  suspieid  is  artieles 
wen*  on  iMNinl  for  I>ela^oa  Hay«  inohnlin^  Inixes  of  annnunition 
^towed  in  the  main  hold,  buried  under  nwrvc  ck.!.  The  nuinifest 
<*ontuin<Mi  s4*veral  larp'  eases  of  rifle  annnunition  for  Mauser,  Mann- 
Hrher,  and  s}N)rting  rifles,  i^)nsi^ne<I  to  Mcmdiasa,  hut  this  eonsi^n- 
ment  was  Udieved  to  In>  Inuui  fide.  After  :*.  M'areh.  whi<*h  inelu(!e.l 
the  n*nioval  of  U(M)  tons  of  ear^ro  and  the  di^pn^  out  of  a  larp* 
quantity  of  <-oaI — a  task  whirh  <MTUpi(Hl  the  Mantthon\  ship's  eom- 

iNinv,  assisted  hv  KN)  e<N)lies,  several  davs — no  eontralmntl  was  found. 

•      .  .  . 

The  British  (lovernment  ordenMl  tin*  ve>s4»rs  release*  on  the  7tli  of 
January,  hut  as  tim«»  was  n^piisite  for  tlit»  re|>la<*enient  of  the  l,2fH) 
ton^  of  ear^)  whieli  had  then  \h*\*\\  removed,  she  was  unahh*  to  sail 
till  the  KMh.  She  Inul  on  Inmrd  a  <*onsideral>le  numUT  (»f  Duteh  and 
tiennan  pa.ss4Mip*rs  for  the  Transvaal,  in  jdain  elothes,  hut  "of  mili 
lary  apiM^aranee,"  sonu»  of  whom  wen»  U»lieved  to  Im»  traintnl  artiUery- 
m«>ii«  thoufrh  it  was  stated  hy  the  British  oflieials  that  |irfM>f  of  this 
su>pirion  (H)uld  Im*  obtained  only  by  siNin'hin^  their  ba^pi^*.  I»nl 
Salisbury  afterwards  <tated  that  "then*  was  no  suHirient  rvi«lenn» 
as  til  their  destination  t«)  justify  further  aetion  on  the  part  of  the 
ofluvrs  ec>ndu<*tin^  the  mnuvIi." 

With  the  nd«»a?^»  of  tlit*  ships  and  tlu*ir  pa»i»np»i*s  and  «*:ir^«M»>,  and 
t«n  expn»»ioii  of  n»^n»t  by  (in^at  Britain  for  what  ha«l  (MiurnMl,  tlh» 
Mibjeii  in  nmtn>versy  was  arranpNl  a>  fi>llow>: 

1.  The  British  (lOvernment  admitte<l  in  |>rineiple  the  obIi«ratioii  to 
Duik«'  mm|N*nsiition.  and  ex|)n**v^Ml  it>  n^adint*^*^  tf>  arbitrate  tht*  elaiin> 
ftfaould  an  a^TiH*nient  by  other  means  Im'  impnietirable. 

2.  Insiruetions  wen»  issued  to  prevent  the  >toppin;r  and  M»an*hinp 
of  ve?«4ds  at  Aden  or  at  any  ]>oint  e<]ually  or  inon*  distant  froiu  the 
srmt  of  war. 

*\.  It  was  afmHMl  pnivisionally.  till  ancKher  arranp*meiit  >hi)uld  U* 
Riaile,  that  tiennan  mail  >t(*amers  >liuuld  n(»t  in  fuiun*  U*  M^an-heil 
bO  **  s»ti^lMcioii  only."     By  a  mail  steamer,  h(»wever,  wa>  unilerstoo«l 
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not  every  steamer  that  had  a  bag  of  letters  on  board,  but  a  steamer 
Hying  the  German  mail  flag. 

On  the  other  hand,  the  (ierman  Government  substantially  moiHficd 
its  original  position  with  regard  to  the  questions  of  international  law 
involved.  In  a  note  to  Ijord  Salisbury,  of  January  4,  1900,  Count 
Ilatzfeldt,  German  ambassador  at  London,  declared  it  to  be  the  opin- 
ion of  his  (Jovernment  that  prize  proceedings  in  the  case  of  the 
Ilfffulcsrath  wei'e  not  justified,  for  the  reason  that,  no  matter  what 
mav  have  l)een  on  board,  ''  there  could  have  been  no  conti'aband  of 
war,  since,  according  to  recognized  principles  of  international  law, 
tliere  can  not  Ikj  contraband  of  war  in  trade  between  neutral  ports.'' 
He  also  declared  this  to  be  the  view  taken  by  the  British  Goveniment 
in  1803  as  against  the  judgment  of  the  American  prize  court  in  the 
case  of  the  Springbok;  and  by  the  British  Admiralty  in  the  Manual 
of  Naval  Prize  Law,  in  186C. 

Ix)rd  Salisbury,  in  his  reply  of  the  10th  of  January,  pointed  out 
the  error  of  the  German  Government  as  to  the  case  of  the  Sprtng- 
hoh.    As  to  the  Manual  of  Naval  Prize  Law,  he  declared  that,  while 
its  directions  were  for  practical  purpose^s  sufficient  for  wai's  such  as 
Great  Britain  had  waged  in  the  past,  they  were  "  quite  inapplicable 
to  the  case  which  has  now  arisen  of  war  with  an  inland  state,  who* 
only  connnunication  with  the  sea  is  over  a  few  miles  of  railwav  to  a 
neutral  port.-'    He  also  adverted  to  the  fact  that  the  author  of  the 
Manual,  in  another  part  of  the  work  than  that  cited,  had  discussed 
"  the  question   of  destination  of  the  cargo,  as  distinguished  from 
destination  of  the  vessel,  in  a  numner  bv  no  means  favorable  to  the 
contention  advanced  in  Count  Hatzfeldt's  note,"  and  that  Profo-^»r 
Holland,  who  edited  a  revised  edition  of  the  Manual  in  1888,  had  in 
a  recent  letter  in  77/r  Thncs^  expressed  an  opinion  altogether  incon- 
sistent with  that  which  the  (lernian  Government  had  endeavonnl  to 
found  on  its  words.     Lord  Salisbury  stated  that,  in  the  opinion  of 
Her   Majesty's   (iovernnient,    the   passage  cited    from    the  Manual 
''  that  the  destination  of  the  vessel  is  conclusive  as  to  the  destination 
of  the  goods  on  board,*-  could  not  apply  to  "  contraband  of  war  on 
board  of  a  neutral  v(»ssel  if  such  contraband  was  at  the  time  of  seiziin^ 
consigned  or  intend(Ml  to  be  delivered  to  an  agent  of  the  enemy  at  a 
neutral  port,  or,  in  fact,  destined  for  the  enemv's  count rv,"  and  iIkH 
the  true  view  in  regard  to  such  goods,  as  Her  Majesty's  (xovernnu'-if 
believed,   was   correctlv   stated   bv    Bluntschli,   as    follows:  "  If  tl.<' 
hhij)s  or  goods  are  sent  to  the  destination  of  a  neutral  port  only  ih'^ 
bettor  to  conio  to  the  aid  of  the  enemy,  there  will  iwt  contraband  <• 
war  and  confiscation  will  bo  justified.-' « 

"  Si  Ics  na vires  (»u  in.inhandiscs  no  soiit  oxiHHn<''S  A  destination  d'uii  i»"r- 
neutro  <ino  |Mnir  miciix  veiiir  en  jiido  A  roniionii  il  y  aura  coiitrebamle  de  guenv 
et  la  contiseatiou  jscni  justitiCi'.     (Droit  lut.  Coditie,  ed.  1874,  §  81S.) 
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In  his  s|HHH'h  in  tho  Keichstap,  January  10,  1000,  announcing  the 
arnin;!i'niont  with  (iriMit  Britain,  Count  von  Hiihnv  hiid  down  cer- 
tain |)ro|M>sitions  as  c*(>nstituting  a  system  of  hiw  whi<'li  shouhl  U» 
o|H»rative  in  praetict\  and  a  disi-egard  of  whi«'h  wouhl  constitute  a 
l>n*ach  of  international  treaties  and  customs.  One  of  thes(>  |)ro|>osi- 
tions  was  that  hv  the  term  rontrahand  of  irar  "  onlv  su<*h  articles 
or  jM»iN«)ns  are  to  l>e  understo<Kl  as  are  suited  for  war,  and  at  the 
same  time  wxv  destined  for  cme  of  the  IndligiTents/*  (\)unt  von 
Btdow  athlcMl  that  the  Im(K'rial  (iovernment  had  striven  from  the 
outM*t  to  induce  the  Knglish  (iovernment,  in  dealing  with  neutnd 
vcNSids  (*onsigne<l  to  I>(*lagoa  Hay,  "  to  adhere  to  that  theory  of  inter- 
national law  wiiich  gmirant(H*s  the  givatrst  s<*curity  to  connu(M*<v  an<I 
inthiMry,  and  whi<*h  finds  expr(*s>ion  in  the  principh*  that,  for  ships 
consigned  from  neutral  states  to  a  lieutral  {Mtrt,  the  notion  of  con- 
traband of  war  simply  d(K»s  not  exist.  To  this  the  English  (iovern- 
ment denuirnHl.  We  have  n»s«Tved  to  ours^dves  the  right  of  niising 
this  question  in  the  futun*,  in  tin*  lir>t  place,  lx*cauM»  it  was  ess4'ntial 
to  us  to  arrive  at  an  ex|)editious  sidution  of  tin*  |H'n<ling  difficulty, 
and,  M»condly,  l>ecaust\  in  |Munt  of  fact,  the  principle  hen*  S4»t  up  hy 
u^  has  n«»t  yet  met  with  universal  n»cogiiition  in  theory  and  prac- 
tkv."" 

Contemi)oraneously  with  the  British-(ierman  controversy  a  ques- 
tion arosi»  lH*twe<»n  the  I'nited  States  and  (in»at 
Britain  as  to  the  M'izure  of  various  artirles  ship|MMl 
at  New  York,  some  of  them  on  regular  monthlv  ordei>,  hv  American 
mendiants  and  manufacturers  on  the  ve<s4d<  Iirntrir,\  Marhi^  and 
Miiifhoua^  which  were  seized  hv  British  cTuixTs  whih'  on  the  wav  to 
IXdagoa  Bay.  ''nies4»  articles  consisted  <*hielly  of  flour,  rann<'d  meats, 
an<l  other  foo<l  stutTs,  hut  also  endiran^l  IuuiImm*,  hardwan*,  an<l 
various  misi^ellancHHis  articles,  a>  well  n*»  quantities  of  luhrieating 
oil,  which  wen»  consigned  partly  to  the  Netherlands  South  Afriean 
Railway,  in  the  Transvaal,  and  partly  to  the  I^Mireneo  .Manpie-^ 
Railway,  a  Portugue^»  con<*ern.  It  wa>  at  lirM  >uppo>«»<l  that  the 
seizun»s  wen»  nmde  on  the  ground  of  eontrahand,  and  with  n»fen»n«i* 
to  this  jMissibility  the  (iovernment  of  the  Tnited  Stati'-  de<'lanM|  that 
it  could  not  rtHiignizi*  their  valitlity  "  und«»r  any  Ix-lligerent  right  of 
raptun*  of  provisions  and  other  g«M>d*»  -hipiMMJ  by  Ameriean  eitiz«»ns 
in  onlinary  courM»  of  tnule  to  a  neutral  port."  '• 

It  s<H>n  transpinul,  however,  that  the  Itftfri,  and  M'f.^hnhtt^  whieh 
were  British  shij>s,  and  the  Mnn»i,  whieh,  though  a  I)uteh  >liip.  wa< 
it  first  sup|HisiHl  to  Im'  British/  were  arn'<ted  for  violatintr  a  mutiiei- 

•  HliM*  lt4H>k.  Africa.  N<i.  1  MImnm. 

*  Mr.  Ilaj.  H<H*.  «»f  State,  to  Mr.  4*>H>nti'.  anilMiHsiidor  nt  I<oii4l«>ii.  (4>1..  Jan.  2, 
1000.  a  r>oe.  173,  m  (*onf;.  1  m^sh.  1.1  11. 

'  a  Doe.  173,  5«S  ConK.  1  h«*hm.  U\. 
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pal  regulation  forbidding  British  subjects  to  trade  with  the  enemy, 
the  alleged  ofl'ense  consisting  in  the  transportation  of  goo<ls  destined 
to  the  enemy's  territory.  The  seizure  of  the  cargoes  was  declared 
to  be  only  incidental  to  the  seizure  of  the  ships.  As  to  certain  arti- 
cles, however  (particularly  the  oil  consigned  to  the  Netherlands  South 
African  Kaihvay,  in  the  Transvaal),  an  allegation  of  enemy's  prop- 
erty was  made;  but  no  question  of  contraband  was  raised,  and  it  was 
eventually  agreed  that  the  United  States  consul-general  at  Cape 
Town  should  arrange  with  Sir  Alfred  Milner,  the  British  high  coni- 
niissioner,  for  the  release  or  purchase  by  the  British  Government  of 
any  American-ow  ned  goods,  which,  if  purchased,  were  to  be  paid  for 
at  the  i)rice  they  would  have  brought  at  the  port  of  destination  at 
the  tinii*  they  would  have  arrived  there  in  case  the  voyage  had  not 
been  interrupted." 

In  the  course  of  the  correspondence  Lord  Salisbury  thus  defined 
the  i)osition  of  Her  Majesty's  Government  on  the  question  of  contra- 
band: 

"  Foodstuffs,  with  a  hostile  destination,  can  be  considered  contra- 
band of  war  only  if  they  are  supplies  for  the  enemy's  forces.  It  is 
not  sufficient  that  they  are  capable  of  being  so  used ;  it  miist  be  showu 
that  this  was  in  fact  their  destination  at  the  time  of  the  seizure,'*'' 

Mr.  Thomas  Gibson  Bowles,  in  a  letter  in  the  London  Thus,  Jan- 
uary 4,  1000,  says:  "  In  July,  189(),  the  Dutch  steamer  Doelirijk  took 
a  cargo  of  arms  and  ammunition,  destined  to  Abyssinia,  then  at  war 
with  Italy,  from  the  neutral  port  of  Rotterdam  to  tlu'  iioutnil 
(French)  i)ort  of  Jibutil,  in  the  (iulf  of  Tajura.  The  steamer  iK'inir 
captured  by  the  Italian  cruiser  Etna  and  brought  in  for  adjudica- 
tion, was  condemned  as  lawful  prize  by  the  prize  court  at  Rome  on 
December  8,  189G."  <^ 

VI.  PENALTY. 

§  1263. 

By  the  law  of  nations  at  the  close  of  the  eighteenth  century  the  act 
of  carrying  materials  of  war  to  a  belligei*ent  was  regarded  as  a  wronir 
for  which  vessel  and  cargo  were  liable  to  condenmation. 

The  Atlantic  (1001),  ?ri  CX.  CI.  17. 

Tlie  court  fiirtlior  obsorvcni,  in  this  relation,  that  the  more  prest»m^  oi 
ji  contrah.'ind  article  on  board  without  proof  or  indication  that  the 
owners  know  the  vessel  was  carrying  contraband  wouhl  justify  only 

"  Mr.  Hay.  Sec.  of  State,  to  Mr.  Tooiuey,  March  2,  1000;  to  tlie  HaUard  &  l^ii 
lard  Co.,  March  0,  1000;  to  Mr.  Newman,  March  13,  IIKK);  24:^  MS.  IK>m.  U^t 
317,  412,   188. 

''S.  Doc.  173.  n(>  Conp.  1  sess.  20. 

c  S.  Doc.  173,  50  Cong.  1  sess.  20-22. 
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the  Holzure  of  tlio  artf<*lo.  Init  that  if  n  RubBtnntinl  part  of  tlio  vnr;^ 
(<».  J?..  :iM  hor8<»s  on  a  vt»w4t'I  of  KT*  tons  hunleii)  waH  (H>iitrabaii(l.  th* 
proKiiinption  was  that  the  c-urgo  was  to  aid  a  lK*Ili|:eroiit. 
\Vh<*n\  how«»vi»r.  th*'r<»  wi»n»  only  fi  horM«*M  on  a  l>H-ton  V4*hh4»I.  the  n^st 
f>f  tlie  <*arp>  i-onMlHtint;  of  cattle  and  fowln.  an  int(Mid«*<I  military  um* 
wan  not  proKUiiHMl.     (TIm»  Juno.  38  Ct.  CI.  4(15.) 

April  Ki,  1^14.  the  Swedish  ship  Commercen^  while  on  a  voyacj<* 
[)iii  Limerirk,  Irelaiul,  to  Bilbao,  Spain,  was  raptured  l)v  an 
nerican  private<»r.  Her  earpo  consisted  of  com,  sliipped  iintler  the 
i»<-ial  |N*riiiission  of  the  British  fiovernment  for  the  use*  of  British 
rees  in  Spain.  The  cargo  was  condemned,  but  the  ship  was 
itore<l  with  an  allowance'  of  fnMght.  Against  this  allowance  the 
ptor   apiMMiled,   and    the   de<*rtH»   as   to    freiglit    was   ivvers4»d    by 

•  <-ircuit  court.  From  this  senten<*e  an  ap]K'al  was  taken  to  the 
ipn»me  Court,  which  held  that,  as  the  voya|^*  of  the  vessel  was 
icit  an<l  iiH'onsistent  with  the  duties  of  neutrality,  the  penalty  of 
Ls  of  fnMght  was  projx'rly  ini})osed. 

TlM»  ConinK'nen   (IMO.  1  Wheat.  ."tfCJ. 

Th<»  <i»urt  Knid:  "The  (general  nile  tliat  tlie  neutrni  carrier  of  eneniy'n 
pn»IM*rty  Im  ontithtl  to  his  fn*li;ht,  Ik  n<iw  too  flnuly  if(tahll)«lu*«l  to 
a<linit  of  dlwufwlon.  Hut  to  thix  rule  there  are  many  extvptionx.  If 
the  ni'Utral  Ik*  iniiity  of  fniudulent  or  unneutral  omdrn't,  or  tian  inter- 
\)iktM*i\  IiiniM'lf  to  aH.4lHt  tlH*  «*n<*niy  in  nirryint;  on  the  war.  Im*  Ik  Ju)«tlj 
fl<><*m<*d  to  have  forfeitfnl  hlM  title  to  frtM^ht.  Ilenci*.  the  <*arr>'inK  <»f 
c^intrahand  pmmIs  to  the  enemy:  tin*  entca^rln,;  in  ttu*  (imittiu);  or 
<'olonial  tra<1e  of  the  en«*my :  the  HiMillatlon  of  imfM^rM.  and  tiM*  fraud 
ulent  KUppn*KKlon  of  enemy  lnter«*MtM.  have  Ihnmi  held  to  aflTiM't  th** 
neutral  with  tlM*  forfeiture  of  frt*iKht.  and  In  (*am*H  of  a  nH>r«*  Haicrant 
rhararter.  su<'h  an  rarryiiiK  (h'}«|uitrh«*H  or  h<»Htile  military  |MiHM'iiKi*n<. 
an  enysaicement  in  the  trannfMirt  m^rvln*  of  the  «*nemy.  and  a  Im^arh 
of  l»l(M*kade.  the  iHMuilty  of  I'onflM'atlon  nf  the  v4*hm*1  hatt  alH«>  tM<<Mi 
infli«te<l." 

Pee  a  note  hy  Wheaton  to  thiH  raw*,  on  the  «pie«(tlon  of  |i«*aalty  for  <iirry- 
liiK  (<ontnihand.  1  Wheat.  .1!M. 

The  carriage  of  contraban<l  gcHnls  <lo<»s  not  subject  the  ve.ssid  and 
aaining  cargo  to  <*onKs(*ation,  uidess  they  all  U'lonir  to  the  <ame 
ner.  or  uidess  there  has  Uh^u  some  actual  <*<n>| Miration  in  an 
enipte<l  fraud  u|H>n  the  In'Migereiit,  by  iM»veriiig  up  the  voyage 
(ler  false  pa|NTs,  and  with  a  falsi*  <h*stination.  When  tin*  ntntni- 
rul  g(MMls  have  lMM*ii  de|M>sited  at  the  ]M>rt  of  de>tiiuition,  neither 

•  vessi»l  nor  the  cargi»  i>  liable  to  M»izure  on  the  n'tuni  voyagi\ 
High  the  latter  may  have  lM*<»n  purchaM*«l  with  the  pnHt»tHls  «>f  the 
itmlMind. 

Hie  same  nde  would  seem  to  apply,  by  analogj-,  to  cases  when»  the 
itralmnd  articles  have  lN*i*n  de]Mi>ited  at  an  interuMHliate  |M>ri  on 

•  outward  voyage,  and  befort*  it  terminated.     But  if  the  voyage  Ix* 


746  COKTRABAND.  [§  1263. 

disguised,  and  the  vessel  sails  under  false  papers,  and  with  a  false 
destination,  the  mere  deposit  of  the  contraband  in  the  course  of  the 
voyage  (I(h»s  not  exempt  tlie  vessel  from  seizure. 

I'arriiigton  v.  Ins.  Co.,  8  Pet.  495. 

In  the  cnso  of  The  Liu-j'  (1001),  37  Ct  CI.  97  (a  French  gpollation  case), 
tlio  court,  referring  to  the  state  of  the  law  at  the  close  of  the 
eighteenth  century,  said :  "  Where  the  owners  of  a  vessel  were  the 
owners  of  the  [contraband]  cargo,  the  vessel  as  well  as  the  cargo 
was  subject  to  confiscation."  See,  also,  The  Bird  (1903).  38  a 
CI.  228. 

Mere  consent  to  transportation  of  contraband  will  not  always  or 
usually  be  taken  as  a  violation  of  good  faith  by  the  neutral  owner  of  a 
ship.  Tliore  must  be  circumstances  of  aggravation.  The  nature  of 
the  contraband  articles  and  their  importance  to  the  belligert^nt,  and 
general  features  of  the  transaction  must  be  taken  into  consideration 
in  determining  whether  the  neutral  owner  intended  or  did  not  intend, 
by  consenting  to  the  transportation,  to  mix  in  the  war. 

Contraband  of  war  is  ahvays  subject  to  seizure  when  being  con- 
veyed to  a  belligerent  destination,  whether  the  voyage  l)e  direct  or 
indirect ;  such  seizure,  however,  is  restricted  to  actual  contraband, 
and  d<K»s  not  extend  to  the  ship  or  other  cargo,  except  in  cases  of  fraud 
or  bad  faith  on  the  part  of  the  owners  or  of  the  master  with  the  sanc- 
tion of  the  owners. 

Tlie  lUTimuln,  :\  Wall,  ."il 4  ;  The  Sprinpbok,  .^)  id.  1. 

Coiivcyancc  of  contraband  attaches  in  ordinary  cases  only  to  the 
fr(M*rht  of  the  contraband  merchandise.  It  does  not  subject  the  vesH'l 
to  forfeiture*. 

The  IN'terhofr,  T.  W'nU.  1>.S. 

Contraband  articles  contaminate  the  noncontraband  parts  of  a 
(•ar<ro,  if  hcl()n<rin<r  to  the  same  oNvner,  and  the  noncontraband  must 
share  the  fal<'  of  the  contraband. 

The  Petcrhoft".  r»  W'aU.  28. 

This  is  known  ns  the  doctrine  of  **  Infootion." 

A  false  destination  will  not  justify  a  vesseKs  condemnation  as  f«»r 
cnrryiniT  (•()ntrjil):ni(l.  wIum'c*  Ihm*  real  destination  is  an  unbhwkad^'^i 
|)ort  and  her  cai'iro  is  innocent. 

Thr  lU'lsry   .*in<l    Polly    (11MH»).  ns  Ct.  Cl.  :^0. 

Where  a  vessel  saiKMl  in  Marcli,  1708,  with  a  cargo  of  horses  for  a 
helli^rcrent  port,  bui  under  a  false  destination,  and  the  owners  of  t ho 
c:ir<ro  were  tlie  owners  of  tlie  vessel,  the  vessel  w^as  liable  to  seizun* 
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anil  4*oiHieinnation  on  her  rt»turn  voyap*,  t<)p»tlior  with  hor  rar^o, 
thon^i  the  nirgi)  was  inn<Mvnt. 

TIm»  I,u«y  (limi).  :M  ex.  n.  DT.  Tho  court  said:  "The  liability  to  t-oii- 
fltMiitioii  attf*ii4h><l  the  4Mitiri'  voyaj^c;  tliat  Is  to  say.  from  tlit*  homo 
|N»rt  iMii'k  to  tiM*  home  |M»rt,  aimI  to  tht*  4*arKo  4»ii  tho  r«*turii  V(»yaf;(\ 
th«Miich  It  uilKlit  Im«  lijiHMviit.  TImto  4*2111  In'  ii<»  4loiiht  hilt  that  surh 
wuri  thi*  n^ixitciila^il  law  of  iiati<»iis  at  th4>  4'los«*  of  tho  4'l);ht4'<*iith  4imi- 
tiiry.  (TIm?  j4)S4*pli,  8  <'niii4*h,  ko\-4Tt4;  rarrlii^^toii  v,  Merthuiits* 
Iiisuramv  <'4».,  8  Vvt  41M-r/Ji».)'* 

**  RopiniinfT  tlio  tnulo  in  arms  ami  ammunition  and  othor  contra- 
Imml  olijiK'ts,  tho  (lovoniment  of  tho  Kin^,  hMiking  to  tho  strict 
oljsorvaniv  of  tho  ihitios  proMTilnMl  by  noiitrality,  <1«m»^  not  intorvono, 
oitlior  to  pnjtwt  or  prohibit  it.  Xo  hiw  prohibiting  tho  exportation 
of  thi*so  pHMhu'ts  of  national  inihistry,  tho  traih*  in  ipiostion  is  oarriinl 

on  fn»'lv  in  tho  oonntrv,  but  outsiiU*  tho  territory  at  th«»  ri>ks  and 

•  •  • 

|K*riU  of  thosi*  who  earry  it  on.  If  Iii*lgian  uiorohaniliM'  of  this  kind, 
4ir  vo»el>  tnins|N>rtin<;  it  Hying  tlie  nati4)nal  Hag.  W4»ro  Mop|hmI  and 
m^izimI  on  the  high  mmis  by  tho  (TtiiM»i*s  of  one  of  tho  lK»Hig«»ivnts, 
the  intervention  of  the  (iovornmont  wotihl  U'  eonfinod  to  si*eing  that 
the  hiws  of  war  and  tho  reguhitions  of  tho  pnHiMbire  U^foiv  tho  prize 
iiHirt**  woiv  strietly  applioil  to  all  parties  intonMoil." 

M.  lio  Favoroaii.  li<'lKlaii  mlii.  of  for.  aff..  to  Mr.  Stori'i*.  iiilii.  to  lt«*l):iiiiii. 
Si'pt.  (I.  1M!IK.  (MiilitMtl  hy  .Mr.  St«»nT  \xlth  (Il*i|iat4h  No.  1  lo.  Sofit.  14. 
1H!»S.  .MSS.  iH'pt.  «if  Stat4». 

In  February.  Is^m,  a  Hritish  .subj<M*i  >hip|XMl  from  Livor|M)ol  to  his 
agi*nt  in  Buenos  Ayro>  a  qtiantity  of  ritlos,  with  a  view  to  their  sale 
in  Paraguay.  After  tho  arrival  of  the  g<MHl>  atlliienos  Ayn»s  stieh 
a  >ale  was  negotiated,  aii«l  tho  rifles  wore  >hip|NM|  from  Hiionibi  .\yri»s 
on  April  >^,  ISfio,  for  C'orrionti»s,  Argent in«'  Krpiiblic,  whi»n»  they 
wen'  to  U»  tnin>ship|KMl  for  Paraguay.  On  April  11  war  br<»ke  out 
lM*twtvn  the  .Vrgentino  Kepublie  an<l  Paraguay,  and  the  >t4'ainer  on 
wliirli  the  rifles  wen*  transporto4l  wa^  >toppo«l  by  the  governor  of 
(^>rriente^,  who  tiH)k  out  tho  rifl(*>  aii<l  phn-oil  them  at  tht*  dis|N»al  of 
the  ArgiMitine  (iovornmont.  Tho  <iwin'r  >ubM»4|uently  pn»MMite«l  a 
cittitn  for  the  value  of  the  ritt**^.  as  W4*ll  a^  for  an  iiid«Miinitv  of  aUnit 
i»  f«Mirth  of  their  valtio  for  tlii'ir  d<'t4'ntion  fttr  4'igiit«»«'n  iininih-. 
Tlieir  vahie  he  estimated  bv  tlu*  pri«*4'  whi«*li  tln-v  would  have  ft^ti'lu'il 
III  Parapniy.  A  suit  was  br4Hight  in  tho  federal  4'oiirt  at  nueno> 
Avrrs,  which  held  that  tin*  rifl«'s  <Miuld  not  U*  lawfullv  iM>nfi>4*at4Ml, 
and  that  they  shotd«l  Im*  n'turn«'d  to  tli«*  <»wni*r  tir  that  a  ju>t  <H|iiiva 
font  slioidd  1m*  {mid  to  him  or  hi^  repn'<4>ntative.  From  thi^  tl«M*i-<i(»h 
ibe  Argentine  (iovornmont  appoahvl  to  tin*  >upn'mo  4*ouri,  wlii«*h  «lo 
cided  that,  as  the  arms  wi»re  s|iip|MMl  by  tln»  own«»r  lM»f4»n'  iIm*  d«i'lara 
tion  of  war,  they  were  not  subjiM*t  to  lonfi.si^ation;  that  their  taking 
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by  the  Argentine  Republic  was  to  be  considered  as  an  act  of  expro- 
priation for  public  use,  and  not  as  an  act  of  preemption  under  the 
law  of  nations;  that,  according  to  tlie  law  of  expropriation  the  price 
to  l>e  paid  was  wliat  tlie  goods  were  worth  in  place  where  they  were 
taken ;  and  that,  as  the  (iovernment  had  in  detaining  the  arms  exer- 
cised a  legitimate  right,  from  which  no  obligation  to  pay  indemnity 
could  arise,  the  Government  should  pay  only  the  current  rate  of 
interest  on  the  value  of  the. arms  from  the  date  of  their  expropria- 
tion. 

Mr.  BiK'lmnan,  iiiin.  to  the  Argentine  UepubHc,  to  Mr.  Hay,  Sec.  of  State. 
No.  r>84,  Deo.  1.  181)8,  enclosing  u  report  of  Mr.  Franq4>i«  S.  Jones, 
sec.  of  legation,  citing  Fallos  de  la  Suprenia  Corte,  1800,  IV.  245-24«l 

A  citizen  of  a  neutral  state  who,  for  hire,  serves  on  a  neutral  ship 
employed  in  contraband  connnerce  with  a  belligerent  power,  is  not 
punishable  personally,  according  to  the  law  of  nations,  though  taken 
in  the  act  by  that  belligerent  nation  to  whose  detriment  the  trade 
would  operate. 

Lw,  At.  Gen.,  170G,  1  Op.  01. 

The  rule  "  that  a  vessel  on  a  return  voyage  is  liable  to  capture  l).v 
the  circumstances  of  her  having  on  the  outward  v^oyage  conveyed 
contraband  articles  to  an  enemy's  port "  is  an  intrepolation  in  the  law 
of  nations. 

:\Ir.  Madison,  Sec  of  State.  rei>ort  of  Jan.  'J."),  18(M»,  ir»  MS.  Doni.  Ia^i.  7" 

The  transportation  of  contral)an(l,  though  an  unneutral  servict\  i^ 
not  a  '"  criminal  ''  act. 

1  Kent's  Conun.  142,  approved  l)y  Lord  Wostl)ur.v,  in  Ex  parte  rhaviisA\ 
11  .Jur.  N.  S.,  pt.  1.  400.  See,  also,  11  Op.  At.  Gen.  44 »S,  4r>l :  Tbe 
Helen,  L.  K.   1   Adm.  &  Eecles.   1. 

Much  misapprehension  as  to  the  quality  of  the  act  of  supplyinjr 
contraband  articles,  such  as  arms  and  nuaiitions  of  war,  to  the  parties 
to  an  arnuHl  conflict,  lias  arisen  from  the  statement  so  often  made  that 
the  trade  in  contraband  is  lawful  and  not  prohibited.  This  staie- 
ment,  when  used  with  reference  to  the  preventive  duties  of  neutnil 
governments,  is  (fuite  correct,  but  if  applied  to  the  duties  of  imli- 
vi(hials  it  is  quite  incorrect.  The  acts  which  individuals  are  forbi^l- 
don  to  commit  and  tlie  acts  wliich  neutral  governmentxS  are  ohliir^'^i 
to  |)revent  are  by  no  means  the  same;  precisely  as  the  acts  which  ih^ 
neutrul  ^rovernment  is  obliged  to  prevent  and  the  acts  which  it  i^ 
forbidden  to  commit  are  by  no  means  the  same.  The  supply  of  mat^ 
rials  of  war,  such  as  arms  and  ammunition,  to  either  party  to  an- 
armed  conflict,   although  neutral  governments  are  not  obliged  to 
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prevent  it,  constitutes  on  the  part  of  the  individuals  who  enp^pfe  in 
it  a  participation  in  hostilities,  and  as  such  is  confesseilly  an  unneu- 
tral act.  Should  the  government  of  the  indivi<lual  its4»lf  supply 
sui'h  articles  it  would  clearly  <lepart  from  its  {losition  of  neutrality. 
The  private  citizt^n  undertakes  the  Inisiness  at  his  own  risk,  and 
apiinst  this  risk  his  government  can  not  assurt>  him  protection  with- 
out making  itself  a  party  to  his  unneutral  act. 

Thi'H*  pro|M»sitions  an»  abundantly  estahlished  by  authority. 

Maritime  states,  says  Iletfter,  have  adopted,  **  in  a  conunon  and 
DH-ipriM-al  interest,  the  rule  that  l)ellipi»rents  have  the  ri^ht  to  restrict 
the  fn*<Mlom  of  neutral  <*onnnenv  so  far  as  conc«»rns  <*ontraband  of 
war.  and  to  punish  violations  of  the  law  in  that  repird.  .  .  . 
Tlii^  ri^lit  has  never  lM»<»n  s4»riously  <ieni(Hl  to  iKdlip^vnts."" 

Says  Ki»nt :  "The  priiH-ipal  restriction  which  the  law  n{  nati<m!^ 
im|M»H*s  on  thr  trade  of  neutrals,  is  the  prohibition  to  furnish  the  Ud- 
liir**n»nt  parties  with  warlike  stort»s,  and  other  arti<*Ies  which  aiv 
dinH'tly  auxiliary  to  warlike  puriM>s4»s.''' '^ 

"If  the  iH'Utral  (;rovermiient  |,"  says  W<M)lsey,  '*  should  send  |>ow- 
der  or  balls,  (*nnnon  or  rifles,  this  wouhl  Im»  a  direct  enctiunip»m(*nt 
of  the  war,  and  so  a  d<'partun*  from  the  neutral  {Nisition.  .  .  . 
Now  the  sauK*  wron^  is  <*onunitte<l  when  a  private  trader,  without 
the  privity  <»f  his  ;^ovi*rnment,  furiiislu»s  the  means  of  war  to  either 
of  th«»  warring  parties.  It  may  U»  nnide  a  question  whether  such 
conduct  on  the  part  of  the  private  citiz<Mi  ou^lit  not  to  U*  prevent(*il 
by  his  ^)vernment,  even  as  enlistments  for  fonM^n  armi<»s  on  neutral 
soil  are  made  i)enal.  But  it  is  claimed  to  U'  difficult  for  a  govern- 
ment to  watch  narrowly  the  opc^rations  of  trade,  and  it  is  annoying 
for  the  innocent  trader.  Moreover,  the  neutral  ought  not  to  lx»  sub- 
jecte<l  by  the  quarrels  of  others  to  additional  care  and  exi)ense. 
Hence,  by  the  practice  of  nations,  he  is  passive  in  regard  to  viola- 
tions of  the  rules  concerning  contraband,  blockade,  and  the  like,  and 
lenvf^  the  policy  of  the  sea  and  the  punishing  or  reprisal  jMiwer  in 
the  hands  of  those  who  are  most  intereste<l.  the  limits  l)eing  KxcmI  for 
the  punishment  by  common  usage  or  law.  ...  It  is  a<lmitted 
thiit  the  act  of  carrj-ing  to  the  enemy  articles  directly  useful  in  war 
is  ft  wrong,  for  which  the  injunMl  party  may  punish  the  neutral  taken 
in  the  act.**  *" 

Says  Manning:  "The  right  of  U»Higi»nMit<  to  prevent  neutrals 
from  carrying  to  an  enemy  arti<*lc>  that  nuiy  s<»rve  him  in  the  ilin^'t 
pr(K<(H*ution  of  his  h<»stilc  pur|M>M»s  ha>  \hh^u  arknowletlgiMl  by  all 
authorities,  and  is  obvious  to  |»lain  n*a^>n.  .  .  .  The  iifUin^cogni- 
tioii  <»f  this  right     .     .     .     would  place  it  in  the  |Hiwer  of  neutrals  to 

•  llt*(rtcr.  I>n»lt  Int..  Il4T>r«iir«*  o«l..  !•>  Urffrki'ii.  IWTl,  as-l. 
»Kpiit.  Int.  fjiw.  l!il  ♦il..  by  Alnly.  :«». 
«  Woolwy.  lut.  Law,  ||  1U3,  IIH. 
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interfere  dirccth'^  in  the  issue  of  wars — those  who,  by  definition,  are 
not  parties  in  the  contest  thus  receiving  a  power  to  injure  a  belliger- 
ont,  which  even  if  direct  enemies  they  would  not  possess.'' <» 

"A  belligerent,''  says  Creasy,  "  has  by  international  law  a  right  to 
seize  at  sea,  and  to  appropriate  or  destroy,  articles,  to  whoinsixner 
they  may  l)elong,  wliicli  are  calculated  to  aid  the  belligerent's  eneniv 
in  the  war,  and  which  are  being  conveyed  b3'  sea  to  that  enemy's 
territorv.''  ^ 

''  The  neutral  power,"  says  Holland,  "  is  under  no  obligation  to 
prevent  its  subjects  from  engaging  in  the  ninning  of  bloc^kades,  in 
shipping  or  carrying  contraband,  or  in  carrying  troops  or  dc»spatches 
for  one  of  the  lK»lligerents;  but,  on  the  other  hand,  neutral  subjects, 
so  engaged,  can  expect  no  protection  from  their  own  government 
against  such  customary  i)enalties  as  may  be  imix)sed  upon  their  con- 
duct by  the  belligerent  who  is  aggrieved  by  it."  ^ 

"By  this  term  [contraband]  we  now  underetand,"  says  Baker,  **  a 
class  of  articles  of  commerce  which  neutrals  are  prohibited  from 
furnishing  to  either  one  of  the  Iwlligerents,  for  the  reason  that  hyso 
doing,  injury  is  done  to  the  other  belligerent.  To  carry  on  this  class  of 
commerce  is  dei^med  a  violation  of  neutral  dutv,  inasmuch  as  it  news- 
sarily  interferes  with  the  operations  of  the  war  by  furnishing  assbt- 
ance  to  the  belligerent  to  whom  such  prohibited  articles  are  supplied*''' 

It  may  be  ol)served  that  in  some  of  the  foregoing  quotations  the 
question  is  discussed  as  one  affecting  the  rights  of  "belligerents." 
Hut  the  ({uestiou  of  helligercncy  is  important  only  as  affectin<:  tlio 
(jncstion  of  the  right  of  seizure  on  the  high  seas.  The  rircuuislamt' 
that  the  parties,  in  consecjuence  of  the  non recognition  of  their  Ih'I- 
ligen'iicv,  are  not  p<*rniitted  to  exercise  visitation  and  search  on  the 
liigli  s(*as  does  not  alter  the  nature  or  detract  from  the  unneutral 
ehara<ter  of  the  act  of  supplying  arms  and  munitions  of  war  to  tlio 
parties  to  an  armed  conllict. 

The  fact  that  the  supplying  of  such  articles  is  considere<l  as  a 
parti(*i|)ation  in  tlie  hostilities  is  shown  not  only  l)y  the  authority  of 
writers,  hut  also  by  numerous  state  papers. 

l^resident  Wasliington,  in  his  fanuMis  neutrality  proclamation  ef 
April  'J-2,  17i>o,  countersigned  by  Mr.  Jefferson,  as  Secretary  of  Stut**. 
announced  ''  that  whosoev(»r  of  the  citizens  of  the  United  States  slinll 
render  himself  liable  to  ])unishment  or  forfeiture  under  the  law  of 
nations,  by  connnitting,  aiding,  or  abetting  hostilities  against  any  >^f 
the  Miid  ])owei's.  oi'  bv  <'arrvin<2:  to  anv  of  them  those  articUs  wlii*'!' 
ar(»  deemed   contraband   by   the   )no(hn'n   usage  of   nations,  will  n<>t 

"  .M.nminir's  T.nw  of  Nntions,  Amos's  iMUtion.  ^'>2. 
''('n'.isy.  First  rinlforin  of  Int.  Law.  C^n. 
'•  IloUniid.  Studies  in  Int.  Law,  124-125. 
'/  Baker's  First  Steps  In  Int.  Law.  28L 
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rpceivc  the  protection  of  the  United  States,  against  such  punishment 
or  forfeiture."  • 

Mr.  Jefferson,  in  the  sul>se<iuent  note  to  the  British  minister, 
quotcnl  in  A\Tiarton's  Dipvst  ( I.  510),  oliserves  that  in  the  case  of  con- 
tmband  the  law  of  naticms  is  satisfied  with  the  "'external  [KMialty '^ 
pronounctnl  in  the?  I*n»sident's  proclamation. 

President  (irant,  in  the  proclamation  issued  bv  him  August  24, 
1870,  during  the  F^ranco-(icrman  war,  declares,  in  the  most  precise 
terms  : 

••  Wliile  all  persons  may  lawfully,  and  without  ii»striction,  by 
reas<m  of  the  afon'said  state  of  war,  manufacture  and  sell  within  the 
HnitiHl  States  arms  and  munitions  of  war.  and  other  arti(*les  ortli- 
narilv  known  as  ^contraband  of  war/  vet  thev  can  not  carrv  s:ich 
articlc*s  u|N)n  the  high  st»as  for  the  use  or  serviw  of  either  lK»lligen»nt, 
.  .  .  without  incurring  the  risk  of  hostile  capture  and  the  i)en- 
alties  denount*e<l  by  the  law  of  nations  in  that  l)ehalf.  And  I  do  hereby 
give  notic*e  that  all  citizens  of  the  TnittHl  States,  and  others  who  may 
claim  the  protection  of  this  Uovernment,  who  may  mis(*onduct  them- 
selves in  the  premises,  will  do  so  at  their  ix'ril,  and  that  they  can  in 
no  wise  obtain  any  protection  from  the  (lovernment  of  the  lTnite<l 
States  against  the  conscnpienci's  of  their  mis(*onduct.''  ^ 

In  the  neutrality  proclamations  issue^l  during  the  war  l)etween  the 
United  States  and  Spain  the  following  provisions  an'  found  ir« 
which  the  furnishing  of  arms  and  numitions  of  war  to  either  party 
to  the  conflict  is  expressly  tnmtiMl  as  an  act  of  unneutrality. 

The  Hrazilian  Government,  by  a  rircular  of  April  20,  1S9S.  de- 
clared to  be  ^^  alisolutely  prohibited  *'  the  ''  ex|M)rtation  of  material  of 
war  from  the  |K)rts  of  Brazil  to  those  of  either  of  the  U'lligi^rtMit 
powers,  under  the  Hrazilian  flag,  or  that  of  any  other  nation.**'* 

The  King  of  Deimiark  issutnl.  April  20,  1S98,  a  pnK»lamation  pn>- 
hibiting  Danish  subjects  ^'  to  transi>ort  contral>and  of  war  for  any  of 
the  l)elligerent  jwwers."  •* 

Great  Britain's  pn>ciamati(m  of  April  2.*^,  1808,  wanie<l  British 
subjects  against  doing  any  act  ^'  in  derogation  of  their  duty  as  sub- 
jects of  a  neutral  power,**  or  ''in  violation  or  contravention  of  the 
law  of  nations,^*  among  which  was  einnnerate<l  the  carrying  of 
'^amis,  ammunition,  nulitary  stores  or  nuiterials:*'  and  dtvlaretl 
that  ^all  persons  so  offending,  together  with  their  shi|>s  and  gixxls. 
will  rightfully  incur  and  U'  justly  liable  to  hostile  (*aptun\  and  to 
the  penalties  denounced  by  the  law  of  nations.**  * 


•  Am.  Bute  IVifiprR.  For.  Hoi.  I.  140. 

»Wluirtou*fi  Int.  Ijiw  Dtf?..  III.  i»i7-4)iiA. 

«  Prockmuitioiiii  ami  IKH>nH*H  during  tlie  War  with  Siwin.  1.1, 

4  Frodamatloiw,  31.  3;^ 
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The  governor  of  Cura<jao,  acting  under  instructions  of  the  minister 
of  the  colonies  of  the  Netherlands,  issued  a  decree  prohibiting  "  the 
exportation  of  arms,  aumiunition,  or  other  war  mat43rials  to  the  bel- 
ligerents.'' <» 

Portugal,  while  stating,  in  Article  IV.  of  her  neutrality  decree  of 
April  20,  181)8,  that  '"  all  articles  of  lawful  commerce  '•  l:)elonginff  to 
subjects  of  the  Ix^lligerent  powers  might  be  carried  under  the  Portu- 
guese flag,  and  that  suiJi  articles  belonging  to  Portuguese  subjects 
might  l>e  carried  under  the  flag  of  either  belligerent,  yet  dex'lared: 
"Articles  that  may  l)e  considered  as  contraband  of  war  are  expressly 
excluded  from  the  j)rovisions  of  this  article."  ^ 

Were  further  proof  needed  of  the  unneutral  and  noxious  character 
of  contraband  trade,  it  might  l>e  found  in  the  doctrine  of  infection, 
under  which  innocent  cargo  is  condemned  when  associated  with  con- 
traband merchandise  of  the  same  proprietor,  and  the  transportation 
penalized  by  loss  of  freight  and  expenses,  and,  under  various  circum- 
stances, by  confiscation  of  the  ship.*^ 

From  what  has  l>een  shown  it  may  be  argued  that,  without  regani 
to  the  recognition  or  nonrecognition  of  belligerency,  a  party  to  a  civil 
conflict  who  seeks  to  prevent,  within  the  national  jurisdiction  and  at 
the  scene  of  hostilities,  the  supply  of  arms  and  munitions  of  war  to 
his  adversary  conmiits  not  an  act  of  injury,  but  an  act  of  self -defease, 
authorized  by  the  state  of  hostilitie^s;  that,  the  right  to  carry  on  hos- 
tilities being  admitted,  it  secerns  to  follow  that  each  party  ix>ssesses. 
incidentally,  th(»  right  to  prevent  the  other  from  being  supplied  wiih 
the  weapons  of  war;  and  that  any  aid  or  protection  given  by  a  for- 
eign government  to  an  individual  to  enable  him  with  impunity  to 
supply  either  party  with  such  articles  is  to  that  extent  an  act  of  inter- 
vention in  the  contest. 

VII.  AXALOai  hJS  OF  COXTRABAXD, 
1.  Mm-itauy  Persons. 

§  12()4. 

On  Septemlx^r  14,  1847,  Mr.  Buchanan,  Secretary  of  State,  in 
structed  Mr.  Bancroft,  American  minister  at  l^mchm,  to  brinj:  t' 
the  notice  of  the  British  (Tovernment  the  action  of  Captain  May.  of 
the  British  mail  steamer  Tcriot^  who  had  brought  from  Havana  to 
Vera  Cniz  (lencral  Pa  redes,  the  late  President  of  Mexico,  who  waN 
said  Mr.   Buchanan.  "  the  chief  author  of  the  existing  war  lH.n\vtH'n 

1  rroclMin.-itions  ami  Dccrci's  during  the  War  with  Spain,  27. 
ft  rroclamations,  <I1.     (Soc^  also,  tlio  proclamation  of  the  toatai  of  Shanghai. i'l- 
20.  and  the  instnictions  of  the  Haitian  (Jovorniuenl,  id.,  39.) 
<^  Walker's  Science  (»f  Int.  Law,  r>ll-D12. 
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that  Republic  und  tlio  rnitcd  Stjitos,"  and  **  the  avowed  and  enilut- 
tered  enemy'"  of  tlie  latter.  Knowing,  as  Captain  May  nnist  have 
known,  that  (lenenil  I*an»des  wouhl  exert  hII  his  intluen<'c^  to  ])roIong 
and  e.\a>|KTate  the  wiir,  i(  was,  derl:ired  Mr.  Hnchanan,  truly  :is;on- 
ishing  that  he  '*  shouhl  h:iv«*  brought  tliis  hostih'  Mexieun  general, 
under  an  assiuned  name,  on  iMiard  of  a  British  mail  steiuner,  to  Vera 
Cruz,  and  aided  or  {MTmitted  him  to  L.nd  clandestinely,  fcr  the  pur- 
|>o.-^»  of  rushing  int<i  the  wrr  against  (he  United  Statt^s.''  Mr.  Ihich- 
anun  said  that  the  rri*>i4ient  liad  iu)t  vet  determined  on  the  c<>urs4) 
he  would  pursue  in  n*gard  to  liritish  mail  steanuM*s,  hut  h<*  wouKI 
In*  justified  in  withdniwing  from  them  the  privilege  which  had  Ikhmi 
granttMl  of  entering  the  jwirt  of  Vera  Cruz.  lie  wouhl  not,  however, 
ininie<liatelv  rt»sort  to  that  extn»me  measuiv,  since  he  was  conviiictMl 
that  the  British  (loiernnient  would  at  once  achipl  efficient  measure^ 
to  pn»vent  such  a  violation  of  their  neutrality  in  the  futun».  ''  British 
mail  steanu*rs,**  said  Mr.  Bu<*hanan,  '*can  not  Im*  suffered  to  bring  to 
Veni  Cruz  either  Mexinin  citiziMis  or  the  subje<-ts  of  any  other  nation, 
for  the  puriN>s<'  of  engaging  in  the  existing  w:ir  on  the  part  of  Mexici> 
against  the  ITnitt^i  Statics.  A  neutral  vi»^s«»l  which  carries  a  Mexii-an 
offinT  of  high  military  rank  to  Mexi(*«N  for  the  pur|H>se  of  taking 
part  in  hostilitiis  apiinst  our  country,  is  liable  to  confis(*atii»n,  a(*<*ord- 
ing  to  the  opinion  of  Sir  William  .S'ott,  in  tli«»  cas4»  of  the  Orozt-mho 
(G  UobinsonV  Ite|N)rts,  A'M))^  and  this  even  althougli  her  captain  and 
offiivrs  were  ignorant  that  they  had  su<'h  a  |N*r>on  on  iMmrd.**  In 
conclusion.  Mr.  Buchanan  instructe<l  Mr.  Ban<*roft  to  anpuiint  I/ord 
Palmerston  with  the  circumstances  of  the  v\\>i\  aiul  if  it  *^hould  turn 
out  that  (^aptain  May  or  any  of  his  offict^rs  wei*e  offi(*<'rs  in  the  British 
hervi(*e.  to  ask  for  their  dismissal  or  for  such  other  punishment  as 
woidd  clearly  manifest  their  (iovernment's  disappn»val  of  their 
conduct. 

Mr.  liancroft  bnmght  the  cas4»  t«i  the  attention  of  I»rd  Palnu^rston 
in  the  simisi»  of  his  instructions  on  <  )ctolM»r  s.  ls47. 

On  NovemU'r  ir»,  1S47,  I^inl  I^ilmer>ton  answen^l  that,  the  hinls 
oonimis*<ioners  of  the  admindty  having  invest ipit^nl  the  affair,  her 
Majesty's  (lovernment  had  inform<Mi  tin*  ilinM'toi-*^  of  the  Royal  Mail 
Steam  Packet  Company,  to  whi<'h  the  Ttrlt»t  UdoupMl.  *Mhat  the 
dinN-tors  are  lK)und  to  testify,  in  a  nuirked  manner,  their  tli>ap- 
pnival  <»f  Captain  May's  <*onduct,  in  having  thus  abus4»d  the  indul- 
gence affordcnl  to  the  <»ompany's  ves^^ds  by  the  (f<iv«Tnment  of  the 
Unitinl  States:''  and  I»rd  Palmerst<»n  added  that  the  dins^tors  of 
the  cruniuiny  had  a(*t*ordingly  stated  that  they  wouhl  inmietiiately 
aOiVpend  (^aptain  May  from  \\\<  n»numin<i  and  that  they  publicly 
anri  distinctly  mn<lenuuM|  any  art  on  tin*  part  of  their  oflh-er^  which 
might  lie  rvgardetl  as  a  bn*a(*h  of  faith  towanis  the  irovernmeiit  ot 
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the  United  Staters,  or  as  an  infringement  or  invasion  of  the  regula- 
tions establislieil  by  tlie  United  States  officers  in  those  parts  of  Mexico 
which  >vere  occupied  by  the  forces  of  the  United  States. 

Mr.  Huohuiian,  See.  of  State,  to  Mr.  Bancroft,  nilii.  to  England,  Sei»t.  li 
1847;  Mr.  Baiioroft,  luin.  to  England,  to  rx>rd  I'alnierston,  British 
for.  stH'.,  Oct.  8.  1847;  Lord  Paluierston  to  Mr.  Bancroft,  Nov.  16, 
1847 ;  II.  Ex.  Doc.  (JO,  30  Cong.  1  sesd.  796-708. 

This  case  is  discussed  by  Lawrence,  in  his  edition  of  Wheaton  (18fi3). 
ai)l)endix.  pp.  958-900. 

It  is  also  referred  to  by  Mr.  Horatio  King,  in  an  article  on  the  "Trent 
Aflfair,"  in  the  Magazine  of  American  History  (March.  188C),XV.27& 

In  reply  to  an  inquiry  whether  an  American  steamer  might  prop- 
erly afford  passage  from  France  to  Mexico  to  "  some  forty  gentlein.n 
who  were  taken  prisonei's  by  the  French  forc^es,"  at  the  cmpture  of 
Pueblo,  Mr.  Seward  said :  ''  The  right  of  your  steamei's  as  neuirJ 
vessels  to  carry  them  will  not,  it  is  presumed,  be  questioned  by  the 
French  under  the  public  law  as  it  is  understood  to  be  received  by 
them,  and  the  Mexican  Government  would,  it  is  pi-esumed,  be  gov- 
erned by  the  stipulation  in  the  IGth  article  of  our  treaty  of  1831, 
which  says,  '  It  is  also  agi-eed  that  the  same  liberty  be  extended  to 
pei'sons  who  are  on  board  a  free  vessel,  so  that,  although  they  be 
enemies  to  either  party,  they  shall  not  be  made  prisoners,  or  taken  out 
of  that  free  vessel,  unless  they  are  soldiers,  and  in  the  actual  service 
of  the  eiicmv.'  Discharged  prisoners  on  their  way  home  could 
scarcely  be  embraced  by  the  exception  here  referred  to.  Bui,  j?n|)- 
posing  that  your  steamer  reach  a  Mexican  port  without  mole>^ta- 
tion,  the  authorities  there  might  refuse  to  allow  the  passengers 
to  land,  and  such  refusal  might  be  justifiable  under  the  circum- 
stances. This  part  of  the  case,  however,  may  be  reganled  as  of  an 
exclusively  business  character  which  the  company  is  most  comiH?tent 
to  (l(»ci(l(^  foi*  itself.'' 

Mr.  Soward,  Sec  of  State,  to  Mr.  McTjuie,  March  14,  1865,  IW  MS.  TVm 

''  Tt  is  important  not  to  confound,  as  has  sometimes  lx»en  artfully 
attempted,  the  right  of  search  with  the  pretended  right  of  iiupn»ss- 
ment.  In  opposing  this  we  do  not  contend  against  the  right  of 
search  for  purposes  in  which  we  have,  like  other  nations,  a(*quii*><tHl; 
that  is  to  say,  so  far  as  relates  to  objects  which  we  have  admittoil  to 
be  liable  to  capture*  jmuI  condenmation,  such  as  enemies'  pro[H'i1y  and 
contraband  articles.  But  we  deny  the  right  of  capturing  or  taking 
out  of  neutral  shi|)s  (and  therefore  searching  for)  ix?rsons  of  any 
description  whatever,  with  one  single  exception,  [that  of  s4)ldier?  in 
s<M*vice  of  th(»  enemy  provided  for  in  several  treaties]  .  .  .  Yet, 
as  all  those  treaties  were  with  nations  that  acknowledged  the  princi- 
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pie  of  '  fn»c  ships,  fnv  ^cxkIs,'  I  am  not  n^ady  to  assort  that,  with 
res|KH*t  to  (ireiit  liritain.  siiiw  we  admit  that  enomyV  proi)orty  is 
Hahle  tu  captun*  ami  comiemnation,  the  excx^ptioii  oii^ht  not  to  1m'  to 
the  same  extent  as  resiH»cts  |H»rsons,  so  as  to  auhnit  that  all  enemies 
may  h:*  taken  out,  aithon^ii  they  \h*  not  sohliers  and  in  actual  s^Tvioc 
uf  the  enemies/' 

Mr.  Gullatiii  to  Mr.  Kvt-rett,  Auk.  IK  1H2H,  2  <2}iIlntlifH  Wrltiiip*.  4o:s.  |4M. 

The  '*  Instructions  to  lihM*kadiii^  vessi»ls  and  eruist»rs,"  issued  hy 
the  Navy  Department  during  the  war  with  Spain.**  eontained  the 
following  elaus4*: 

-  10.  A  neutral  vess4»l  in  the  sc^rvici'  of  the  enemy,  in  tlie  tnins|H>r- 
tmtioii  of  tnM>[)s  or  military  |N>rsons,  i>  liable  to  seizuiv.** 

StcK^kton's  Naval  War  (%Kle,  whirh  is,  however,  no  longer  in  fonv, 
eontains  a  similar  hut  amplifieil  provision  as  follows: 

**Art.  10.  Neutral  vess<»ls  in  the  militarv  or  naval  M»rvire  of  the 
enouiv,  or  under  the  control  of  tlu^  enemv  for  militarv  or  naval  pur- 
jKMes,  are  suhjtH't  to  eaptuiv  or  destruction.*' 

It  is  to  I»e  ol)s<»rv(Ml,  however,  that  in  this  clause'  nothing  is 
cxpresso<l  as  to  the  transiH>rtation  of  troo|>s  or  military'  jhtmius,  the 
design  ap|M'ariiig  to  U'  to  class  a^  a  punishable  a(*t  the  |MM*formance 

bv  a  neutral  ves.s4»l  of  militarv  or  naval  M»rviccs  for  the  enemv,  iier- 

■  .  .1 

lui|>s  under  the  latterV  immediate  employment  or  control. 

Another  provision  of  the  c<Mle  wlii(*li  nuiy  Ih»  <*iteil  here  n»ads  as 
follows : 

•*Art.  '\iK  Vess(»l>,  whether  neutral  or  otherwise*,  carrying  contra- 
iNind  of  war  destiiunl  for  the  enemy,  an'  liable  to  n^ixure  and  deten- 
tion* unless  treaty  stipulations  otherwise*  provi<le." 

This  claus(>  wouhl  cover  the  cjirriagi*  of  militarv  persons.  <hould 
such  persons  Ih*  admitted  to  fall  within  the  categf>rv  of  contraband. 

It  Is  nclulttetl  thiit  a  neiitnil  v(*ss<*l  «*ii}::ik«i1  in  the  rarria»;e  «)f  iNTMonn 
in  the  Ker^'i(*e  (if  a  lM»ni»aTeiit  Imm'imih's  Hiible  to  «<«>iiihMiiiiatloii  i*itli«'r 
when  the  l>eni#^r«uit  "  han  m»  liire«l  it  that  it  ha»(  tM><Miiie  a  traii!«|M>rt 
In  hli*  ner^iiv  un<l  that  h«*  has  <'iitir«>  ii»iitr«>l  dvor  it :  or  wIhmi  tin*  |i«*r- 
aonii  on  Ixmnl  nn*  huHi  in  nuniiNT,  iniiNirtanii>.  or  «nstin<tion.  ami 
at  tlie  name  time  the  cin'uniHtanoM  of  their  r«*<'e|»ttnn  an*  Hi«*h.  as 
tu  rreiite  a  n*a»winnhle  pn^uniption  that  the  <>\\n«T  or  his  a»:eiit  inteiiil 
to  aid  tlie  liellifrt^nuit  in  his  war."  ^  Thit  nUe  i«*a\t*s  *t\H'u  the  «|ueH- 
tJon  H9  to  the  earrinice  i»f  i»«»r*i*»ns  in  th**  fwrvliv  nf  a  lK»ili;riTi'nt  hy 
a  neutral  vefwel  In  tlie  ordinary  i*onrs«'  of  trade.  The  vi«>\v  ha?«  lie«*n 
ezpmwetl  that  if  nueh  i^Tsons  may  \n*  tUisM**}  an  ifintrahaml  tin* 
vewiei  may  l»e  Meix<«il  and  hnuiKht  in  fi»r  adjndieation :  hnt  that  if 
they  may  n<»t  Ih»  s<»  rlanM'd  tlie  vf«*s««l  in  whirh  tlM\v  an»  tri\i"i  ■: 
remalnji  a  nhlp  under  neutral  Jnnsdi«-tii>ii  whirh  has  not  \h^*u  |in»u;:lii 


•  General  OrderR.  No.  4fn:.  .Tmu*  -Ni.  ivis.  For.  Uel.  l.v*^.  7M. 
»Hall,  Int  I^w  i4th  wl).  Ti»l. 
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by  tho  conduct  of  the  poi'sons  having  control  over  It  within  the  8tt)i>e 
of  tliosc  exceiitional  rights  in  restraint  of  trade  which  l>olligen»nts 
have  l)een  allowed  to  assume."  On  the  other  hand,  the  view  has 
been  expressed  that  **  it  is  incorrect  to  siK?alv  of  the  conveyance  of 
iwrsons  in  the  military  or  civil  employment  of  a  l)enigerent  as  if  it 
were  the  same  thing  as  the  conveyance  of  co!itralmnd  of  war.  or  us 
if  the  same  rules  were  applicable  to  it.  It  is  a  diflfen*nt  thin?, 
and  the  rules  api)licable  to  it  are  different.'*  ^  Apparently  tlie 
great  majority  of  writers  treat  the  transportation  of  ]»erson.«i  in 
the  military  service  of  the  enemy  either  as  a  carriage  of  ct»ntrnli;uid 
or  as  an  act  analogous  thereto.  It  is  probable,  however,  that  ttK» 
much  imi>ortance  has  been  given  to  this  somewhat  technical  aspet 
of  the  matter,  since  it  seems  to  be  generally  agreed  that  the  carriai:«» 
of  such  iwrsons  to  a  military  destination  is  an  enemy  servi<-e  f:ir 
more  imix)rtant  than  the  carriage  of  contraband.  From  the  Im*1IIj:<t- 
ent's  iK)int  of  view  the  imiK)rtance  of  the  act  consists  not  in  tlie  nuiii 
ner  or  in  the  motive  with  which  it  may  be  done,  but  in  the  :ti«l 
rendered  to  the  enemy.  Whether  tlie  circumstances  cf  the  transiM)rt:i- 
tion  may  or  may  not  be  such  as  to  render  the  vessel  liable  to  confis- 
cation, it  is  reasonable  to  hold  that  It  is  a  right  of  the  InMligerout  to 
take  proi>er  measures  to  prevent  the  enemy  from  receiving  military 
aid  under  the  protection  of  a  neutral  flag.  As  to  the  numl>er  of 
military  i)er8ons  necessary  to  subject  the  vessel  to  confiscation  no 
rule  can  l>e  laid  down.  "To  carry  a  veteran  generr.l.  under  sc»ujt» 
circumstances,  might  be  a  much  more  noxious  act  than  the  convoy- 
ance  of  a  whole  regiment.*'  c 

Although  the  case  of  the  Trent  related  to  i)erscms  in  the  diplomatic  awl 
not  in  the  military  service  of  the  enemy,  a  considerable  majority  of 
the  authorities  seem  to  concur  in  tlie  opinion  t,hat  the  di«ii-iissiini 
whicli  tlicn  t(K)l<  iilaco  rcsuitcsl  in  a  general  understand  in.;  that  in 
tho  absence  of  a  treaty  it  is  no  longer  allowa!>le  to  tal^e  imtnoii^  out 
of  a  neutral  sliip,  Init  tliat  tlie  sliip  liersolf,  with  tlie  iioxiouj.  iKTs<.»ii? 
on  board,  must  be  brought  in  for  judicial  examination. 

In  numerous  treaties  running  l)ack  to  the  seventeenth  century,  a  i«n>vi-i  :i 
may  l)e  found  in  connection  with  the  subject  of  contral>and  t"»  tl;** 
effect  that  the  persons  of  enemies  shall  not  l)e  taken  out  if  fr»»!'  >Ii^i  - 
unless  they  are  military  i>ersons  in  the  actual  st»rvi<-t'  of  tli«'  crir.'^'.. 
Such  a  clause  may  l>e  found  in  various  treaties  entcre<l   iiit<»  ity  I't 
United  States  with  foreign  powers.     Article  XXIII.  of  tlie  trcity    i 
amity    and    commerce    witli    France    of    Fel»ruary  f».   1T7>^  --t)i"    i • '  ^ 
treaty    concluded   by   the   United    States — stipnlatinl    that    fnv  sir..-; 
should  make  free  goods,  and  in  connection  tlierewith  that  tlie  >;::;■ 
lil)erty  should  l)e  exteiid(Ml  to  persons  on  board  such  ships,  s^  ;'.  ' 
*'altlKmgh  they  be  enemies  to  l>oth  or  either  party,  they  are  n-t  t  •  ' 
taken  out  of  that  free  ship  unless  they  are  soldiers  and   in  :.< '  ■ 
service  of  the  enemies.''     A  similar  clause  may  be  found   in  .VrT'    ■ 
XIV.  of  the  treaty  with  France  of  September  IMK  1S4M1 ;  in  Article  N. 
of  the  treaty  witli  the  Netherlands  of  Octolier  8.  1782:  in  Artich^  VII. 
of  the  treaty  with   Sweden  of  April  3.  1783.   and   in  various  ot»i»-r 
early  treaties,  most  of  which  have  ceased  to  be  in  force,     A  similii 


(J  Hall.  Int.  Law  (4th  ed.),  70r». 

&  Mountague  Rernard.  iiuoted  by  Hall,  Int  Law  (4th  e<l.),  70S. 

c  Lawrence's  Wheatou,  edition  of  1863,  802. 
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pn>Tlf«lon  lins,  however,  lieen  Included  by  the  TTnltecl  Statew  In  viirh»UH 
re<vnt  or  (xmiparatlvely  nn'ent  conventlonH.  It  may  Im*  found  In 
Artich*  XV.  of  the  treaty  with  New  (trunadu  ((*olonihla)  of  IHH»em- 
ber  12.  IJjWO;  in  Artiele  XVI.  of  the  treaty  with  IJollvIa  of  May  13. 
18ri8;  In  Article  XIX.  of  the  treaty  with  Ilaytl  of  N<»veuilMT  ».  184^; 
in  Article  XVI.  of  the  treaty  with  Italy  of  1871  ;  In  Article  XVII.  of 
tlie  tHMity  with  Peru  of  AufOiHt  31,  1887.  The  u«ual  form  of  the 
c*]auH4»  in  thene  later  treaties  Ih  that  tlie  freedom  of  tlie  Hhlp  fdiall 
extend  to  fM^rmmK  on  iMtard.  even  If  they  l»e  enemlefl.  '*  unli^tw  they 
ar«*  o(!lc(*rH  (ir  Holdiers  in  the  actual  service  of  tlM*  enemy.** 

TIm*h<»  ciansi^M  otivlouHly  imply  that  olIic^'rH  and  HohllerM  in  the  actual 
M^rviiv  of  tiM*  enemy  nmy  In*  taken  out  of  a  neutral  nhip  witlK»ut 
Judicial  pn»<"«HMlinK».  In  thlH  n»H|>ect  th<»y  lM»ar  the  tra<t»  4if  their 
oriicin  in  a  time  wIhmi  the  autliorlty  and  ne<vMHlty  4>f  prise  adjudi<*a- 
tit>n  w«M*c  not  Ko  well  w'tthil  and  understiMNl  an  now;  and  when  the 
claims  if  iN^lllKenMits  to  intenlict  neutral  inten'ourse  with  their  ene- 
mies, and  neutnil  carrying;  trade  of  i»ersons  and  kimnIs,  were  ahmmt 
unllmite<l.  and  tliclr  practic(*s  1(mis<»  and  irrt^toilar.o  AlthouKh  they 
must  \h*  «'on('e<lt*«l  to  in>ss«»ss.  in  exlstlntc  tr«*ati<m.  the  fonv  (»f  law 
as  lM*tw«NMi  the  (ftutrartint;  parties,  their  iN*r|M*tuation  is  |N>rha|)s  to 
Is*  as<TilN*4l  rather  to  tin*  lialilt  «>f  emplo.viuK  anrlent  forms  than  to 
intelligent  d«*si»rn,  and  it  wouhl  tlierefon*  In*  unsafe  to  assume  that 
tiM*  act  which  they  authorize*  would  Ih*  admittiHl  t<»-day  In  the  at»s4*nci* 
of  an  express  treaty  stipulation.  NevertheU*ss,  they  rlearly  exem- 
|ilify  tlH*  opinion  that  the  transiM»rtation  on  the  hltrh  S4*as  of  military 
|N»rHoiis  in  actual  s«Tvic«*  Is  an  aet  tU*  nmsunnnatitni  of  which  tla* 
advert*  lN*lli^*r«'nt  has  a  ri^ht  to  prevent. 

Fn*«|uent  n*fen*n<'<*  is  nia«le  to  4'<*rtain  4le<'lslons  of  Sir  William  8<*«>tt  in 
4'as4*s  invt^lviti);  tlu*  carriap*  of  military  |H*rsims  or  «>f  <iincial  dis- 
|i:it«*h«*s.  Tlieve  eas«>s  an*  revli'weil  hy  l>ana  In  a  note  to  his  <*ditl<m 
4>f  WlM*at(m.^  His  sunHnari<*s  ar«*  generally  atxnirate,  tiut  In  a  few 
particulars  they  do  n«»t  apiN^ar  t4>  In*  Isirne  out  by  tlu*  printt^l  re<*<»nl, 
while  In  some  Instam^'s  they  fail  to  dlsehtse  lm|N>rtant  iHilnts. 

The  first  case  Is  that  of  the  VuruHnas  a  Swinllsh  vessi»l  wlil(*h  was  cap- 
tured by  tlie  liritlsh  naval  forces  at  the  taking  of  Alexandria.  She 
was  8ulMU.*<|uently  l<»st.  while  In  |MM»sessl<m  of  those  forces.  lN*f«>rt* 
lN*inff  sent  In :  ami  the  (»wners  sought,  by  |¥^tltion  to  the  txiurt.  to 
h4»ld  the  niptors  llatde  for  her  value  cui  the  Kr«>und  <  1  \  that  alie  wan 
lmpressf*d  Into  the  Fren<*li  xervitv  i>y  <luress  and  violemv:  <2>  that, 
wlien  hIk*  was  i*apturt*<l.  tlH*  tr(M»i>s  had  lN.*en  lamletl  and  lM*r  oflTensi* 
hod  lNH*n  diM*han;e<1.  and  <3)  that  then*  was  a  ctilimble  falinn*  t«» 
tirinjc  tier  to  a<lJndlcatIon.  Sir  William  Scott,  while  IntinmtlnK  but 
not  deeldinK  that  the  allei2:e4l  dun*ss  was  feltfneil  by  th«*  master,  held 
tluit  tbi*  v«*ss«*l  at  the  time  of  eaptun*  \\a«  Htill  in  tin*  <<i»ntri>l  of  tlM» 
Fn  neh.  and  that  tlH*n*  was.  4i»nsitlerinf;  the  <-ln'nmstances  «if  tlie  tl«*<*t. 
no  culiwible  ilelay  on  tb«'  part  of  the  r;iptors.  On  the  4|n(*stiMn  .if  un- 
iu*utnil  «»nipl<»ym«*iit  be  said:  "  .\  man  (*an  not  W  |N*rmitt**<l  to  avt^. 
tluit  b«*  was  an  involniit:ir>'  af;«Mit  in  mi<-Ii  a  tninsjn-tion.  If  an  aet 
of  fon*!*.  exi>rcise«l  by  on«'  U'llitnTent  «>n  n  iHMitral  nhip  t*r  |ier«(4in.  Ix 
to  In*  4bN*nu*«l  a  sutlicient  Jn»<tilli-atiiin  f<'r  any  act  «1mii«*  by  him.  om- 


«Ilenmn1.  C'aise  «»f  Tin*  TnMit.  1  l-l.N».  citiMl  l»y  Ihma.  mde  t«i  Wheaton.  triT. 

»!>  ivni-tw::. 

•  4  C.  Bob.  *2:^  April  'MK  Ibirj. 
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trnry  to  the  known  duties  of  the  neutral  character,  there  would  be 
un  end  of  any  prohibition  under  the  law  of  nations  to  carry  contn- 
band,  or  engage  in  any  other  hostile  act.     If  any  loss  Is  sustained 
in  such  a  service,  the  neutral  yielding  to  such  demands,  must  seek 
redreHs  against  the  government  that  has  imposed  the  restraint  upon 
him.     He  has  no  right  to  expect  that  the  British  Government  sboold 
pay  for  the  injustice  of  Its  public  enemy.     If  this  vessel  had  been 
taken  in  delicto,  I  should  have  felt  no  hesitation  in  saying,  that  fht 
must  have  been  subject  to  condemnation.    Whether  the  troops  were 
received  on  board  voluntarily,  or  involuntarily,  could  make  no  differ- 
ence." 
The  s€MX)nd  case  is  tliat  of  the  Friendship,^  an  American  ship  which  wis 
captured  by  tlie  British  while  on  a  voyage  from  Baltimore  and  Annap- 
olis to  Bordeaux,  witli  a  small  quantity  of  cargo,  such  as  was  often 
taken  as  ballast,  and  ninety  passengers,  of  whom  eighty-four  were 
French  officers  and  seamen,  relics  of  the  crews  of  two  wrecked  Frencb 
vessels,  who  were,  on  their  arrival  In  France,  to  report  to  the  Barean 
of    Marine   for   orders.    The   contract   under   which   the  transpor- 
tation was  conductetl  was  destroyed  or  concealed,  but  from  the  cri- 
dence  in  the  case  it  was  gathered  that  it  was  made  by  the  French 
minister  in  the  United  States,  that  it  required  that  no  cargo  sboold 
Ik>  taken  on  board,  and  that  the  service  was  to  be  paid  for  by  the 
Frencb   (lovernment.    The  precise  form  of  tlie  contract,  said  Sir 
William  Scott,  was  a  matter  of  no  importance.    The  "  substance  of 
tlio  thing  "  was  whether  the  vessel  was  hired  "  by  the  agents  of  tlie 
Governniont,  for  tlie  purpose  of  conveying  soldiers  or  stores  in  the 
s<Tvice  of  the  state."    It  signified  nothing  whether  the  men  no  con- 
voycil  were  "  to  be  imt  into  action  on  an  immediate  expedition  or  not" 
Tlio  jrcnoral  importance  of  having  troops  or  stores  conveyed  to  \ihc^ 
where   it  was  convenient  that  they  should  Ik»  collecte<l.  eitlier  f«>i 
present  or  fntnre  use,  constituted  "  the  object  and  employment  of 
transi>ort  vessels."     In  conclusion.  Sir  William  Scott  said:    "I  a^ 
of  opinion  tlint  tliis  vessel  is  to  l»e  considered  as  a  French  traus|h»rt. 
It  w<nil(l  ho  a  very  different  case  if  a  vessel  apjieared  to  l»e  ciirryin? 
only  a  few  individual  invalided  soldiers,  or  discharged  sailors,  talien 
on  I)o:inl  l>y  clinnc<',  and  at  their  own  charge.     Ijooking  at  tlie  destriih 
lion  iriven  of  the  men  on  Ixmrd.  I  am  satlsflwl  that  they  are  still  as 
elTective  members  of  the  French  marine  as  any  can  be.     Shall  it  be 
said  then  tluit  this  is  an  innoxious  trade,  or  that  it  is  an  inm»<\*nl 
(MM-npation  of  the  vessel?     What  are  arms  and  aninuinition  in  i"«^u«- 
parison   with  men,   who   may  l)e  going  to  Im?  convt»ye<l.   iK»rliai*s  t.» 
renew  their  activity  on  our  own  sliores?     They  are  i>ersons  in  a  mili- 
tary capacity,  who  could  not  have  made  tlieir  escajie  in  a  vesst»l  of 
their  own  <-(»untry.     Can  it  he  alloweil  that  neutral  v(»ss<»ls  shall  U»  at 
liberty  to  step  in  and  mak<»  themselves  a  vehicle  for  the  lilxTution 
of  such  persons,  whom  the  chamv  of  war  has  made,  in  some  measure, 
prisoners  in  a  distant  port  of  their  own  (M>lonies  in  the  Wt^t  ladies? 
It  is  aslvcd.  Will  you  lay  down  a  principle  that  niaj'  Ik*  carried  to  th«» 
length  of  preventing;  a  military  offici^r,  in  the  serviiv  of  the  enemy, 
fr(»m   finding   his   way   home   in   a   neutral   vessel    from   Amerini  to 
Kurop<*?     If  h(»  was  p)injc  merely  as  an  ordinary  passenger,  as  otiier 
pass<Mmers  do.  ;ind  at  his  own  exiK»nse,  the  question  would  prv!H»nt 


a  «  C.  Hob.  4-20,  Aug.  20,  1807. 
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Itiirtf  In  a  very  different  fonn.  Neither  thl«  oourt.  nor  any  otlier 
Brlti8h  tribanal  hnfv  ever  laid  down  the  principle  to  that  extent. 
Thin  In  a  cane  differently  eompowtl.  It  la  a  nine  of  a  ve«M»l  letting; 
beraelf  out  In  a  dlHtln<*t  manner,  under  a  contrac-t  with  the  en<Miiy*M 
government,  to  c-onvey  a  numlier  of  iternonM,  dencrlliwl  i\h  Xh^Uik  in 
the  aer^'U^  of  the  enemy,  with  their  military  chiimcter  travellnjc  witli 
them,  and  to  reatore  them  to  their  own  oountrj'  In  that  elinraeter. 
I  do  with  {iertei't  Hatlafaction  of  mind,  pnmounoe  thlM  to  In'  a  niae 
of  a  ahip  enicaged  In  a  ooume  of  trade,  whlc*h  eannot  lie  c<iiml<lere<l 
to  tie  permitted  to  neutral  Teaaela.  and  without  lieKltatlon  pronounce* 
thiH  vefiael  auhject  to  condemnation.** 

The  third  caae  la  that  of  tlie  Ororr»M5o.«  an  American  vcHsel  wlilcli  went 
from  Rotterdam  to  LiKtK>n,  wliere  ahe  was  oHtenalltly  eharten^l  hy  a 
merchant  of  the  place  **  to  pro<-ee<l  In  hallaHt  to  Ma(*ao,  and  there  to 
take  a  carieo  to  America."  hut  waa  aftem-anK  by  his  dlriM'tlon, 
fitted  up  for  the  reception  of  three  mllltar>'  (ifflcera  of  dlHtlnetUm, 
and  two  |N*rMonH  in  rlvll  departmenta.  who  had  come  from  Holland 
to  take  their  imaaage  to  Rata  via.  Khe  waa  to  take  no  can?ii  and  waa 
to  ret'elve  a  thouaand  dollara  a  month  for  lH»r  employment,  without 
rpferencv  to  the  number  of  peraona  put  on  iMuinl.  Slie  waa  i^m- 
demned  ''aa  a  tninafiort,  let  out  In  the  a<»rvlci»  of  the  ttovernnient  of 
IlollamI,**  and  In  pn»iM)un(*inK  acMitemt*  Sir  William  S(*«»tt  aaid  la* 
m'ould  atate  **  dintinvtly**  that  the  principle  on  which  he  pnM'«*e<l«*<] 
waa  **that  the  <*arryinK  nillltar>'  (leraona  to  the  <*olony  of  an  enemy. 
w1k>  are  there  tti  take  on  tlieni  the  exerelM*  of  their  niilltar>*  func- 
ttona,  will  lead  to  comlenmatltm.  and  tliat  tla*  (lairt  la  not  to  M*an 
with  minute  arithmetic  th<*  nunitM*r  of  iN^rafma  that  are  mi  <*arrh*<1. 
If  It  haa  apiieared  to  N*  of  autnelent  imiM^rtamv  to  the  uroverinneiit  of 
the  enemy  to  m^nd  tlieni.  it  muat  la*  enough  to  put  tlie  advent*  Koveni- 
nient  on  the  exerciat*  of  their  rlirlit  <if  pr«*ventlon:  and  the  itrnorano* 
of  the  maater  nin  afford  no  icniund  of  exculpation  in  favor  of  the 
owner.  w1m>  muat  aec^k  hia  n*ni(Hly  In  eiiw*a  of  de<'«*iitlon.  aa  well  aa 
of  force,  a^alnat  thoae  wIm>  have  lmpoa4*<l  u|ion  lilni.** 

In  a  prevtoua  pnaaafce.  Sir  William  S<i>tt.  n*ferriiiK  to  tla*  (|U4*stlon  of 
what  numlter  of  i>eraona  would  eonatltute  a  <*aa4«  of  forlildden  trana- 
fiortatioD,  aald :  **  NunitN*r  alone  la  an  lnalfniin<*ant  rinnunatanee  in 
the  confllderationa,  on  whl<*h  tla*  principle  of  law  on  thia  aubj(*«*t  la 
bollt;  alnce  fewer  |ieraona  of  hlfrh  <iuality  and  elianu'ter  may  ta*  of 
more  Importance,  than  a  much  yrrenter  numtier  of  iN*ra4>na  of  lower 
(XHldltloiL  To  aend  out  one  veteran  tteneral  of  Kraniv  to  take  the 
command  of  the  forc<*a  at  liatavia.  nilKht  Ih'  a  much  nion*  mixloua 
act  than  the  conveyance  of  a  wlaile  niclnient.  The  (^>nae«|uen4*«*a  of 
aach  aaalstance  an*  );n*atcr;  and  tlH»n*fon*  it  la  what  the  lN'iliin'n*nt 
haa  a  stronger  ri^ht  to  prt»vent  and  puniah.  In  thia  Inatnntv  tti«* 
nllitaiT  peraona  art*  thr«*«>.  anil  then*  an*.  lN*aldea,  two  other  |M*niotia. 
wtio  were  going  to  la*  einpli>yi*<l  in  rlvll  ni|ai<*iti«>a  In  the  K<ivernnient 
of  Batarfa.  \llietlH*r  the  principle  would  aiiily  to  them  aloii<>.  I  dn 
not  fpel  It  nec^eaatiry  to  determine.  I  am  not  awan*  of  any  cas«*  In 
which  the  queatlon  haa  lKH*n  a^ritated :  tait  It  apiM*ars  to  iii«*.  i»n 
principle,  to  lie  but  nMisonable  that.  wlM*n«*v«*r  It  is  «if  Mitll«*icnt 
Imfiortance  to  tlie  enemy  that  such  iicrsiins  slaiuld  Ih*  s^Mit  out  **i\ 
the  imbllc  aerrlce.  at  tla*  public  ex|M*nM\  it  sboulil  affoni  c<|nal  ;:ri>uiMl 
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of  forfeiture  against  the  vessel,  that  may  be  let  out  for  a  purpose  su 
Intimately  connected  with  the  hostile  oi)eratlon8.*' 

In  each  of  the  three  foregoing  eases  the  vessel  was  condemned  as  a  traao- 
l)ort  of  the  enemy  engaged  in  the  carriage  of  military  persons  In  his 
service. 

In  another  series  of  (rases  the  question  involved  was  that  of  the  carriage 
of  dispatches.  The  first  of  these  cases  Is  that  of  the  Atalanta^  a 
Bremen  ship,  which  received  on  board  at  the  Isle  of  France,  from  the 
French  governor,  a  packet  of  dispatches  addressed  to  the  minister  of 
marine  at  Paris.  The  packet  was  delivered  to  one  of  the  sui)ercar- 
goes,  of  whom  there  were  two,  in  the  presence  of  the  master;  and 
in  the  event  of  the  apiiearance  of  a  strange  cruiser,  or  of  the  arrivtl 
of  the  ship  at  Bremen,  was  to  be  delivered  to  a  person  on  board,  a 
Colonel  Richmond,  who  shipi^ed  as  a  planter,  but  who  was  in  reality 
an  officer  of  artillery  and  second  in  command  in  the  Isle  of  France. 
Subsequently  to  the  capture  of  the  ship,  the  packet  was  found  in  tlie 
lK)ttom  of  a  small  tea  chest  In  the  trunk  of  the  second  supercargu. 

On  all  the  circumstances.  Sir  William  Scott  found  that  there  was  a 
fraudulent  carriage  and  concealment  of  the  dispatches  on  the  part  of 
the  master  and  the  suiiercargoes,  constituting  **an  aggravated  ca^v 
of  active  interi)osition  in  the  service  of  the  enemy,  concerted  and 
continued  in  fraud,  and  marked  with  every  species  of  malignant 
(conduct.'*  for  which  l>oth  ship  and  cargo  must  be  condemned.  In  tbe 
course  of  his  opinion  he  said :  **  >\1iat  might  be  the  consequences  of 
Himitle  transmission  of  despatches  I  am  not  called  upon  by  tbe 
iiec*essities  of  the  present  case  to  decide,  because  I  have  already  |»n>- 
nounced  this  to  l)e  a  fraudulent  case.  That  the  simple  i*arryhii: 
of  despat(*hes  betw<*en  the  colonies  and  the  mother  country  of  tbe 
tMiciny.  is  n  service  lilghly  injurious  to  the  other  belligerent  is  un*»l 
obvious.  In  tlic  present  state  of  the  world,  in  the  hostilitlt*  of 
Kuroi>eaii  powers,  it  is  an  object  of  great  importance  to  preserve  tbe 
<H)nne<*ti()n  l>etween  the  mother  country  and  her  colonies:  and  t" 
interrupt  tliat  connection,  on  the  part  of  the  other  belligerent,  is  one 
of  the  most  eiierKetic  operations  of  war.  The  imimrtauce  of  lieepinj: 
up  that  conntM'tion,  for  the  concentration  of  tr(H>ps,  and  for  variiws 
military  pnriM)ses,  is  manifest;  and  I  may  add,  for  the  suiudy  itf 
civil  assistance  also  and  support,  because  the  infliction  of  civil  di'»- 
tress.  f<»r  the  pnn>o}<*^*  of  comiH'lling  a  surrender,  forms  no  iiHtiUJiid- 
erabU*  part  of  tlie  oi)erations  of  war.  It  is  not  to  In?  argued,  tberv- 
fore,  that  the  ini]K>rtance  of  these  despatches  might  relate  only  to  tbe 
civil  wants  of  tlie  colony,  and  that  it  is  nei-essary  to  shew  a  military 
tendency ;  l)e<-aus(»  the  ol)ject  of  compelling  a  surrender  Mng  a 
measure  of  war,  whatever  is  conducive  to  that  event  must  abw  b? 
considenMl,  in  tlie  contemplation  of  law,  as  an  object  of  hostilitr. 
although  not  i>roduc(Ml  by  oiH*rations  strictly  military.  .  .  .  Tbe 
consequence  of  such  a  service  [maintaining  iuten^ourse  with  the 
uiotlier  <'ountry|  is  indefinite,  infinitely  beyond  the  effei.'t  of  any  i>>n- 
trabaiid  that  can  he  conveyed.  The  carrying  of  two  or  three  carpus 
of  stores  is  necessarily  an  assistance  of  a  limited  nature:  but  in  tbe 
transmission  of  despatches  may  l>e  conveyetl  the  entire  plan  of  a 
canipnijrn.  that  may  d<»feat  all  the  projects  of  the  other  belligen?nt 
in  that  iiuarter  of  tlie  world.     It  is  true,  as  it  has  been  said,  that  '*"'' 
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5«|{  might  take  off  a  Charles  Xllth,  and  might  produce  the  nuMt  dis- 
astrous effects  In  a  campaign;  hut  that  Is  a  consequence  ho  remote 
and  accidental,  that  in  the  contemplation  of  human  events,  it  Is  a 
sort  of  evanesi'ent  quantity  of  which  no  account  is  taken;  and  tlie 
prartkv  has  heen  accorilingly,  that  It  Is  In  <*ouHlderiihle  <|uiintltleH 
onljr  that  the  offence  of  <t>ntrahand  Is  <t)nteniplHte<l.  TIm*  tmse  of 
despatches  Is  very  different;  it  Is  Imfiossllile  to  limit  a  letter  to  ho 
small  a  slie,  as  not  to  be  caiwhle  of  fMXNlucIng  tin*  nMwt  Imiwrtant 
coii8e<|uences  in  the  operations  of  the  enemy :  It  In  a  Her  vice  there- 
fore whicli.  In  whatever  degree  It  exists,  nui  only  be  considered  In 
one  character,  as  an  act  of  the  most  noxious  and  hostile  nature/* 

Sir  William  Hcott  afterwards  mentioned,  as  **  a  circumstance  of  no  great 
c<t>nsequence,**  that  the  dlf^Mtches  In  question  were  **of  a  iioxi<»us 
nature,  stating  the  strength  (»f  tlie  different  regiments,  etc..  and  other 
particulars  entirely  military.'* 

It  may  also  lie  oliserved  that  the  learned  Judge,  referring.  In  the  course 
of  his  opinion,  to  the  allegation  that  (*olonel  KichmomI  waH  shipiieil 
as  a  planter  for  the  pun^^M*^  of  avoiding  imprisonment  In  (*iiHe  f>f 
capture,  said: 

**  This  might,  perhapn.  lie  the  real  and  the  only  inducement  for  consent- 
ing to  take  him  under  that  disguise,  but  even  that  is  an  ac(*ommoda- 
tion  whif'h  neutral  nhip  mantvrn,  ami  su|»ert*arg«ies.  Imve  no  right 
to  afford.  If  an  individual  Is,  from  his  mllltao'  character,  ex- 
posed to  the  ofieratlons  of  war.  It  Is  not  for  them  to  thniw  over 
him,  frf»m  motives  of  itimiNission,  or  fnmi  any  otiier  Imlucement, 
a  colourable  |>rote<*tlon  by  artltlces  of  this  kiml.'* 

Several  cases  of  t^mlemnation  for  carrying  dlsimtclies  are  given  by  the 
refwrter  In  a  note  to  the  t*aw>  of  the  Caroline,  which  will  tie  noticed 
hereafter.  These  c*ases  are  merely  Hummarlsed.  and  the  language 
of  the  <*ourt  does  not  puriiort  to  lie  given. 

The  first  Is  tlie  c*ase  of  the  CunMtantia,  a  Danish  ship,  on  a  voyage  fnmi 
the  Isle  of  France  to  < *o|NMihagen.  Iiaving  on  iNianl  a  iiacket  for  tlie 
Frem*h  amiiassador  at  that  plaice,  to  lie  by  him  transniitteil  tn  tls* 
de|Mirtments  of  government  in  Frami*.  Tlien*  di<l  isit  apfiear  t«i 
have  been  any  fraudulent  iiimvalment,  tint  It  stHMneil  that  tlM> 
master  took  charge  of  the  iMcket  knowingly,  and  tluit  hi»  wns  in 
the  custody  of  the  i*aptorH  fifteen  dayH  witlsiut  diselosing  it.  lie 
was  |iart  owner  of  tlie  vesMcl  aisl  tlM»  <*argo.  ami  lie  was  entrusted 
with  the  management  of  tlie  exfieditlon.  as  agent,  by  his  coiiartner. 
The  c«>urt  de(*lare«l  tliat  the  case  must  follow  tlie  <x>urse  of  tiM* 
Atalanta. 

The  second  case  was  that  of  tlie  tiunan,  an  American  vessel.  capture«l  on 
a  voyage  from  Bordeaux  to  New  York,  having  on  lioard  n  imcket 
addressed  to  the  prefmrt  of  the  Isle  of  Fraiuv.  It  did  isit  npins-ir 
that  the  isicket  iMntaiiie<i  more  than  n  lettiT.  pnivldlnic  for  th«* 
payment  of  the  |irefe<*t*H  Halary ;  and  tlH*  niMMter  av<*rnil  iiosiram'e 
of  the  eoutents.  stating  that  it  was  delivereil  to  him  by  a  private 
merchant  as  containing  old  newspaiiers  and  Miuie  xliawls  to  lie 
delivered  to  a  men*hant  at  Neii*  York.  Tlie  oiurt  state**!  that  as  a 
seneral  rule  the  master  wa^  not  at  lilierty  to  aver  his  IgnonnM-e. 
and  that  in  the  pri*seiit  Instance  ttie  master  did  not  apiiear  to  have 
usad  any  t*autlon  to  Inform  himself  of  tlie  nature  of  tlie  iMifN'm: 
bmldca,  although  fraudulent  concealment  was  not  shown,  tliey  wer« 
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not  produced  to  the  captors  aa  they  ought  to  haye  heen';  and  tbe 
court  announced  that  in  view  of  the  multiplication  of  such  caws, 
it  would  be  considered  a  proof  of  fraud  if  papers  such  as  those  in 
question  were  not  produced  voluntarily  in  the  first  Instance.  The 
ship  was  condemned,  but  the  cargo  was  restored,  including  wtiat 
l)eIongcd  to  the  owner  of  the  ship,  since  it  did  not  appear  that  tbe 
master  had  been  appointed  agent  for  the  cargo. 

The  third  case  was  that  of  the  Hope,  an  American  vessel,  captured  od  a 
voyage  from  Bordeaux  to  New  York,  having  on  board  various  di^ 
patches  to  officers  of  the  Government  in  the  French  West  Indies, 
and  also  a  military"  officer  of  rank  who  had  been  shipped  as  a  mer- 
chant's clerk  going  to  settle  some  accounts  In  New  York.  The  master 
sworo  that  the  papers  in  question  were  brought  on  board  in  tbe 
officer's  baggage,  and  had  been  stowed  in  the  hold  for  want  uf  nxmi 
in  the  cabin  assigned  to  him,  and  that  he  had  refused  at  Bordeaux 
to  take  any  public  papers.  The  court  thought  that  the  mast(>r  was 
a  party  to  the  concealment  both  of  the  character  of  the  militar}- 
officer  and  of  the  imijers,  and  condemned  the  ship,  but  restored  the 
cargo,  the  master  not  api)earing  to  have  been  the  agent  for  it. 

Coming  to  crises  of  the  carriage  of  dispatches  In  which  the  vessol  and 
cargo  have  been  restored,  the  first  to  be  noticed  Is  that  of  tbe 
Varoiine.^  This  case  is  summarized  In  Mr.  Dana's  note,  but  with 
far  less  than  his  usual  skill,  since,  in  common  with  most  other 
writers  who  have  discussed  it,  he  falls  to  notice  the  terms  on  whii-b 
restitution  was  decreed  and  thus  misses  tbe  precise  position  of  tlie 
court  The  ease  was  that  of  an  American  vessel,  captured  with 
a  cargo  of  cotton  and  other  articles  on  a  voyage  from  New  York  to 
Bordeaux.  There  were  found  on  board  dispatches  from  tbe  French 
minister  and  (consul  in  the  United  States  to  the  Government  of 
France.  Sir  William  Scott  distinguished  the  case*  of  carryin;:  tlie 
dispatches  of  the  enemy's  ambassador,  residing  in  a  neutral  ntuntr}. 
from  that  of  currying  dispatches  of  the  enemy  from  the  ctjlonii»s  m 
the  mother  country.  In  the  latter  ease  he  said  the  criminality  of 
the  act  could  hardly  be  doubted,  and  by  dispatches  he  inoluJ*^ 
*'  all  olficial  comumuications  of  official  iwrsons,  on  public  affairs  of 
the  j:w>vernment,"  without  regard  to  the  "comparative  imixmainr 
of  the  i)artlcular  papers."  But  the  neutral  country,  he  dt^clartnl.  h:i> 
a  right  to  preserve  its  relations  with  tlie  enemy,  and  it  is  not  to  W 
coiicliKied  the  communications  between  them  ikiss(.»ss  tin*  natiin' 
of  Iiostllity;  ami  if  then*  should  be  private  reason  to  susjhni  tli** 
gi)o(i  faitli  of  the  ninitral,  while  it  might  afford  ground  f«jr  incasun> 
of  preventive  i>oIicy  on  the  part  of  the  government,  it  would  U"t 
justify  tlie  i-ourt  in  pronoimcing  that  the  neutral  character  h:i«l 
violale<l  his  duty  l)y  bearing  dispatches  which,  as  far  as  lie  »"^tulii 
know,  niljrht  l>e  presumwl  to  be  of  an  innocent  nature.  But.  altlKnurh 
Sir  William  Scott  thus  held  that  the  carriage  of  the  dispnitbt-* 
was  not  presumptively  unlawful,  he  declared  that  a  private  menbant 
was  •'  under  no  oMigati<m  to  be  the  carrier  of  the  enemy's  dispatihe< 
to  his  i»wn  government,"  and  that  he  might  l>e  held  "fairly  snlgo^t" 
to  the  *•  inconvenience"  of  having  his  vessel  brought  in  for  examina- 
tion, and  of  the  newssary  detention  and  exjiense.  '*  lie  plves," 
(M)nrlu(led  Sir  William  Scott,  **  the  captors  an  undeniable  right  to 
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Interrept  and  examine  the  nature,  and  contenta  of  the  Tvaperft.  which 
be  la  oaiTjing:;  for  they  may  be  papeni  of  an  Injurioua  ten(len<*y. 
although  not  aaoh,  on  any  a  priori  preRuin|>tl<»n.  an  to  mihj4'ot  tlie 
party  who  carries  them  to  the  penalty  of  conflacation,  and  by  giving 
the  captors  the  right  of  that  imintry,  he  uiUMt  anhmlt  to  all  the  incoii 
venlence  that  may  attend  It'*  On  thia  ground  Rlr  William  81'ott. 
while  directing  the  ahip  and  cargo  to  be  restored,  did  so  only  on  con- 
dition of  payment  of  the  captor's  expenses. 

Another  case  Is  that  of  the  Madiiton.  (Kdward's  Adm.  (1K10).  2*24.) 
Thia  was  the  case  of  an  American  vesael,  captured  on  a  voyage  from 
Dieppe  to  Baltimcire,  having  on  boanl  dispatches  from  the  ThiniMh 
Ck>Temment  to  the  Danish  consul-general  In  tlie  Tnlted  StattM«.  The 
case  waa  held  to  come  within  the  privilege  of  tmns|M>rtlng  official 
Cf>rresp(mdence  with  an  agent  In  a  neutral  state:  but  the  txmrt  also 
emphaaiseil  the  point  that  the  innocent  character  of  such  corre- 
aponden<*e  was  imt  a  ccmdusive  presumiition. 

In  the  (•ase  of  tlie  Kapiil  (Fklward's  Adm.  (1810).  228)  an  American  vessel 
waa  <*aptured  by  the  British  on  a  voyage  from  New  York  to  Tonnln- 
jren,  a  free  |iort  There  was  found  on  board  a  imcket  of  papers 
addreaaed  to  a  private  citizen  In  Tonningeti.  This  pa(*ket  was  given 
to  the  master  by  a  fiersim  who  waa  represente<l  aa  a  1  Mitch  gentleman 
residing  In  New  York,  but  who  was  In  fact  sent  by  tlie  govcm<»r  of 
Batavia  to  New  York  to  engage  men*liants  in  ifiminen'ial  entcn^rlsc^ 
with  Java.  lie  imssessed,  however,  neltlier  a  diplomatic  nor  a  mili- 
tary character.  On  being  o|»eiie<l  it  was  found  to  contain  letters  <*on- 
Teying  imfiortant  information  to  the  Dutch  Government.  Tlie  master 
alleged  ignorance  of  the  official  character  of  tlie  pa(*ket  and  of  its 
hostile  destination.  Sir  William  Rcxitt  n^fiised  to  c«»nsider.  as  nm- 
elusive  of  the  case,  eitlier  tlie  fact  tliat  tlie  vessel  was  going  fnmi  one 
neutral  fiort  to  aiM>ther  or  that  she  ha<l  on  lN>anl  noxious  dispat<'lN>H. 
He  lield  that  the  consequen(*es  of  the*  (*arriage  would  lie  detcnulntHl 
by  the  nature  of  the  act  Itself.  While  the  disimtrhcs  were  noxi(»UH, 
be  did  not  desire  to  lay  down  a  rule  whbii  should  deter  a  iiinitnil 
master  fnim  taking  private  letters.  The  <*autlon  of  tlie  master  must 
be  proportioned  to  the  circumstances  under  which  tlie  pii|»ers  wen* 
received.  If  he  was  sailing  fnmi  a  hostile  tftuntrj'.  and.  still  nion*. 
If  the  letters  were  addressed  to  fierwms  resident  In  a  hostile  country, 
the  master  was  calU^l  u|M»n  to  exercise  the  utmost  Jealousy ;  (»n  tlH* 
other  hand,  when  the  voyage  began,  and  was  to  terminate  In  a  neutral 
country,  there  was  less  to  excite  his  vigilance.  Tnder  tlie  I'lrcuni- 
atancea  the  vesstO  was  restored. 

With  regard  to  Rlr  William  S<*ott*s  de<4slons  as  to  the  carriage  of  official 
dispatches.  It  Is  to  be  observed  (1)  that  in  castas  in  wblrh  the 
▼CMC I  or  the  vessel  and  <*argo  were  cr>iideiiine«l.  hi*  pnMi*«*<l«Ml  nut 
upon  the  ground  <»f  gi>vemmental  employment  but  Hiniply  n|M»n  that 
of  the  aid  rendertnl.  knowingly  or  fraudulently.  t<»  the  ent*iiiy :  aiul 
(2)  that  in  (*ases  In  which.  kmm*ledge  or  fraud  not  l>eing  pn»ved. 
the  vessel  was  reston^i.  the  claimants  wen*  n*<iiiired  to  |Hiy  IIh* 
raptors*  expenses.  Thus.  In  the*  <"aw  of  tlie  RapitI,  Sir  Wlliiain 
Scott,  in  promMincIng  S4*nten<'e  of  restitution,  declaretl  that  '*  in  this, 
aa  in  every  other  Instance*  In  whi<'h  the  enemy's  disptitclH*s  an*  found 
00  board  a  vesm^l.**  the  iiiaster  had.  by  failing  to  exen*ls(*  the  utni«>st 
Jealoosy.  and  In  sftlte  of  the  fact  that  his  voyage  was  to  teniilnate 
in  a  nentrml  country,  **  Justly  subjected  bimseir  to  all  tbe  Incooven- 
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iencles  of  seizure  and  detention,  and  to  all  the  expenses  of  tboee 
judicial  inquiries  which  they  have  occasioned." 

The  practical  futility  of  attempting  to  base  a  final  solution  of  the  questioo 
under  consideration  upon  the  mere  form  of  the  agreement  imder 
which  military  (lersons  in  the  service  of  the  enemy  are  transported— 
whether  they  are  carried  under  a  contract  with  the  government  or 
merely  as  **  passengers  " — may  be  vividly  illustrated  by  a  corresiiond- 
ence  which  took  place  during  the  revolution  in  Chile  In  18D1. 

In  a  dispatch  to  rx>rd  Salisbury  of  Aug.  12,  1891,  Mr.  Kennedy,  British 
minister  ut  Santiago,  reported  that  on  the  20th  ultimo  he  had  learned 
from  the  agent  of  the  Pacific  Steam  Navigation  Company,  a  British 
coni^^rn,  at  Valparaiso,  that  the  company's  steamer  Iberia  had  beeo 
detained  by  the  authorities  two  days  at  C/Oronel,  In  order  to  euibari: 
soldiers  for  the  Government,  and  that  the  comimny*s  agent  at 
Corouel,  in  explanation  of  his  action,  which  was  contrary  to  bis 
instructions  stated  that  his  objections  were  overruled  by  the  goT- 
eruor  of  (>)ronel.  who  satisfied  him  that  the  soldiers  were  embarked 
under  Mr.  Kennedy's  authority  and  by  his  orders.  On  August  3rd 
Mr.  Kennedy  wrote  to  Sefior  Zafiartu,  the  minister  for  foreign  affairs, 
and  requested  an  explanation  of  this  statement  of  the  governor,  at 
the  same  time  denying  that  he  had  given  any  orders  or  authority  in 
the  matter. 

Accompanying  the  dispatch  there  was  a  note  of  Mr.  Kennedy  to  Seikur 
Zafiartu,  of  July  15,  1891,  acknowledging  the  receipt  of  a  note  of 
the  latter  stating  that  the  Government  desired  Immediately  to  ship, 
by  the  Iheria,  400,000  silver  dollars  to  Montevideo,  and  also  a  certain 
number  of  individuals,  not  possessed  of  any  special  character,  to 
Punta  Arenas,  and  inquiring  whether  the  money  and  the  passenger* 
couhi  count,  in  ca.**e  of  seizure  by  the  revolutionary  S4iuadrun. 
on  tlie  protwtion  of  the  British  Hag,  in  the  sense  of  exacting  the 
release  of  the  individuals  and  the  restitution  of  the  siiecie.  Mr. 
Kenne<ly,  in  reply,  referred  to  similar  assuran(?es  given  by  hlni  in 
repird  to  British  vessels  carrying  wheat  to  KuroiK*,  and  to  the  ci>n- 
currence  of  Her  Majesty's  senior  naval  officer  on  the  station  in  them. 

There  was  aLso  a  letter  of  Mr.  Prain.  the  company's  agent  at  Valparaiso, 
to  Mr.  Kennedy  of  July  25,  1891,  expressing  surprise  at  the  rejvrt* 
from  Coronel.  esi)e<ially  as  Mr.  Kennedy'  had  warned  him  in  a  private 
letter  not  to  nn-eive  **  fighting  men  "  on  board  as  passcMigers,  since  K^ 
so  doinjr  the  steamers  would  run  the  risk  of  getting  into  tnnibic  In 
whicli  Her  Majesty's  rei)resentatives  would  not  l>e  able  to  help  tbrtu. 

In  a  letter  to  Mr.  Prain  of  August  ,'{.  1891,  Mr.  Kennedy  siiid: 

"  I  privately  (x)nveyed  to  you,  in  the  Interests  of  your  company,  tlw  i»l''-i 
ion  ex[>ress(Hl  to  me  by  Admiral  Plotham  on  the  general  questi«»n  of 
conveyance  of  troops,  stores,  &c„  but  I  abstain  from  ci>nciirriii; 
officially  in  that  opinion  as  regards  the  Pacific  Steam  Navijrntion 
('onii)any." 

In  i>ls  dispatch  of  Anjirust  12,  Mr.  Kennedy,  referring  to  this  ci>rresiwihl 
cnce,  said : 

"As  re^canls  the  alloj:e<l  illegality  of  the  above  shipments  as  assertt\l  l'.v 
the  ()i>p<>silioiiists  and  their  sympathizers,  I  beg  to  state  that  the 
Pacilic  Steam  N'avi>?atiou  C'ompany  are  bound  under  their  contraftl'* 
cany  soldiers,  military  stores,  &c.,  excepting  in  the  case  of  war 
hetwcMMi  two  repul)lics  on  this  coast;  but,  as  the  Chilean  Government 
are  now  engaged  in  the  suppression  of  a  rebellion,  the  above  exemp- 
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tkm,  I  rentare  to  think,  does  not  apply.  It  In  trne  that.  In  reply  to 
Mr.  Prain's  private  and  confidential  tmiuiry  I  privately  reminded  him 
that  Admiral  Hotham  had  given  a  general  opinion  agalnHt  tlie  trans- 
port of  floldlera  and  atoreM  by  British  shliw;  but  1  did  this  to  help 
Mr.  Prain  In  hia  efforts  to  induce  the  autliorities  to  send  tlieir  koI- 
diera  on  board  his  ship  as  private  imssengers,  ho  as  not  to  compromise 
his  position  with  the  Opposition,  for  wliom  he  has  strong  symimthies, 
and  In  the  sw^cess  of  whose  cause  he  is  an  enthusiastic  believer. 
But,  as  your  lordship  will  perceive,  I  de<'llne  to  commit  myself  offi- 
cially to  the  opinion  that  the  Pacific  Steam  Navigation  Company 
would,  onder  present  circumstances,  commit  a  breach  of  neutrality 
In  transporting  troo|M  for  the  Chilean  Government.**  • 

The  purport  of  Mr.  Kennedy's  suggestion  apixmrs  to  be  that,  if  the 
persons  in  question  were  transiiorted  as  **  truofw  for  the  (*hllean 
Government,'*  the  ai't  might  lie  itinsldered  culiNible;  but  that  if  the 
same  persons,  who  were  in  fact  soldiers  in  the  servk^e  of  that  Gov 
enunent,  were  taken  on  boani  as  "  private  imsmmgers."  the  ship 
woukl  not  lie  **  compromiseil  **  by  tlieir  transiM»rtatioiL  iVrhaiis  a 
touch  of  Inmy  may  be  detected  in  Mr.  Kennedy's  suggestion,  since  It 
^as  not  entirely  hannonious  with  the  private  advice  which  he  gave 
on  the  strength  of  Admiral  iIotham*s  opinion. 

In  the  neutrality  pro(*lamatlon  Issued  by  the  British  <k)vemnient  April 
23,  18118,  in  resfiect  of  the  war  lietween  the  United  States  and  Bimin, 
the  acts  against  which  British  subjects  were  warmnl  as  lieing  iu 
derogation  of  their  duty  as  neutrals,  or  In  contravention  of  the  law 
of  nations,  comprised  the  ** carrying"  of  ** officers,  soldiers,  dia- 
|Nit<*hes,  anus,  ammunition,  niilitar>'  stores  or  materials,  or  any 
article  or  articles  <t>nsldere«l  aiMl  deemeil  to  lie  nrntratmnd  of  war 
according  to  the  law  or  modem  usages  of  nations,  for  the  um*  or 
service  of  eltlier  of  tlM»  said  lowers."  * 

In  the  late  controversy  between  (icrniany  an<l  (ireat  Britain  growing  out 
of  the  seizure  and  detention  by  BritiKli  rnilM^rx  f»f  tlH*  GiTinan  VMhi 
African  mall  steamers  BundvMrath,  itvnvral,  and  Hrrztnf  it  ap|N*;irM 
that  one  of  the  groumls  on  which  tla*  st4>anicr  first  ummUIoikhI  was 
seised  was  that  she  (*arrietl  "twenty  1  Mitch  aiHl  Gennans  ami  two 
supposed  Boers,  thn>e  itcnnans  aisl  two  Austriiuis,  liellevtHl  to  Im' 
odicera,  all  believed  to  tie  intemling  <n>ml>atants.  although  slsiwn  <i*« 
civilians.**  In  re|>ly  to  tlie  r(*i|U(*st  of  the  GiTniaii  Go\«»niniciit  for 
the  vessel's  release  lionl  Salisbury  statnl,  anHitii;  otlsMT  things,  tliat 
she  **  had  on  Imard  a  nuniU^r  of  iNiHH«*ngers  Iif>llev4*il  Ut  Im>  v  iluntt*ers 
for  service  with  the  Bot^rs.**  It  was  HuliHe(|iiently  statcnl  that  tlie 
sean*h  of  the  ship  wss  ex|MM*teil  to  diw*low>  **sniiM  anion:;  l-aggagi*  of 
CJermans  on  board,  who  state  o|ienly  tlicy  are  piing  to  tlic  TraiiAvaal.** 
The  German  Government  d«M*lanii  that  it  hail  im)  klh>\vl«><l;^»  (»f 
more  than  two  of  Its  offi<vrs  having  pnNiHMl«N|  to  tls*  Tnuinvaal, 
where  ttiey  wen*  unable  to  «»l»taih  (^omiinuuls.  TIh'  llritlKh  Gov- 
enunent  subsei|uentiy  <lire<*t<Ml  that  every  facility  for  onH^Millng  to 
his  destination  should  In*  affonh^l  **  to  anv  |Mi*<i<«'nKcr  wIhiui  tlia 
cxwrt  considers  iniMN^Mit.**  TIm*  steamer  aisl  li«*r  <*argo  w«»re  afterwanis 
discharged.  In  tla*  mse  of  tin*  ifrrzo{/  It  was  ail«*giHl,  umniig  other 
thlnga,  that  she  had  t»u  lioarti  **  a  cunHiderabi  *  nunilNT  of  male  ims- 

•  Bloe  Book,  (lille.  No.  1  <  1Ktn.M.  'j:tiV*J42. 

*  ProcUunatlona  and  I>e<*nH>s  1  Hiring  the  War  with  Spain,  Xi. 
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sengrers,  many  in  khaki,  apparently  aaldiers.*'  It  turned  ont  that 
she  had  among  her  passengers  three  Red  Gross  expeditions.  Tbd 
General  was  said  to  have  on  board  a  considerable  number  of  Dutdi 
and  German  passengers  for  the  Transvaal  In  plain  clothes,  but  **of 
military  appearance/*  some  of  whom  were  believed  to  be  trained 
artillerymen.  Lord  Salisbury  afterwards  stated  that  **  there  was 
no  sufficient  evidence  as  to  their  destination  to  justify  further  action 
on  the  part  of  the  officers  conducting  the  search." 

In  none  of  these  cases  was  it  alleged  that  the  suspected  persons  were 
soldiers  in  the  actual  service  of  the  enemy.  They  seem  ratber  to 
have  been  looked  upon  as  contraband,  as  material  Immediately  useful 
in  war.  In  this  relation  it  is  to  be  observed  that  Count  von  Billow, 
in  a  speech  in  the  Reichstag,  January  10,  1901,  laid  down  certain 
proi)08itions  of  international  law,  one  of  which  was  that  by  the 
term  contraband  of  war  '*only  such  articles  or  persons  are  to 
be  understood  as  are  suited  for  war,  and  at  the  same  time  are 
destined  for  one  of  the  belligerents."  By  this  definition  Count  von 
Biilow  seems  to  have  concurred  in  the  opinion  apparently  enter- 
tained by  Lord  Salisbury,  that  the  transportation  of  persons  suited 
for  war  and  destined  for  a  belligerent  may  be  dealt  with  as  a  case 
of  contraband,  without  regard  to  the  question  whether  such  persons 
are  in  tlio  actual  service  of  the  enemy.a 

This  opinion  accords  with  that  of  Bluntschil,  who  says : 

"  §  815.  Tlic  transix)rtation  of  troops  or  of  general  officers  forming  part 
of  belligerent  armies,  on  neutral  ships,  is  assimilated  to  the  trann- 
IH)rtatiou  of  materials  of  war  and  is  regarded  as  contraband.  The 
troops  or  officers  may  be  made  prisoners." 

By  trooi)8  he  means  not  only  a  large  force,  but  a  small  number  of  sol- 
diers with  an  underofficer,  for  example;  and  he  considers  the  same 
principle  ni>pllcablo  to  a  military  general  officer  without  bis  Lvm- 
niiiiid.^ 

IVrels  considers  as  i>rohibitCHl  the  tran8|K)rtation  of  Hubjocts  of  a  !i»M- 
liKt^reiit  power  w1m»  are  in  the  actual  military  sorvice  or  wlio  arc 
liahle  to  such  service. '^ 

Marqmir<ls<Mi  tliinivs  it  an  esw»ntlal  condition  of  seizure  that  tlio  hy- 
sons are  in  the  actual  military  service  of  the  enemy;  and  ho  holds 
that  if  Mason  and  Slidell  had  l)een  military  persons  the  qm*sti<>n  of 
the  lej;ality  of  their  capture  would  have  been  one  for  the  deteruiiua 
tion  of  the  i)rize  courts,  although  the  Trent  was  not  under  ix>ntnnt 
with  any  ^covernment.*' 

Uivier.  in  his  late  work,  says: 

**Anotlier  application  of  the  principles  laid  down  concerns  the  transiK>rta- 
tioi»  at  sea.  hy  neutral  ships,  of  soldiers  and  siiilors  destin<Ml  to  :i 
i)elli;:erent.  According:  to  a  just  opinion  this  trans|)ortatinn  is  f«'r- 
l>id<len  to  the  neutral  state,  but  not  to  its  private  citizens.  Tlio  lat 
ter  inidertalxe  it  at  their  jwril  and  risk.  If,  as  we  assume,  the  dwiut 
or  ilic  master  of  tlie  ship  is  (X)^nizant  of  the  nature  of  the  transjMirta- 
tion.  ;uul  that  it  is  of  sutiicient  imiwrtance.  which  Is  a  tjuestion  of 
I'.ut,  tlie  injured  bellijrerent  may  seize  and  ecmttscate  the  ship."'" 


"r.lue  Hook.  Africa.  No.  I  (llKK)). 

''  I.e  Dnut  Int.  Coditie  (Lardy *s  eil.),  Paris,  1881. 

'•I)ns  iniernationale  iiffentliche  SeeriM.'ht,  Berlin,  1882. 

^'Der  Trent-Fall  (isr/j),  chap.  10. 

c  l»rincipes  du  Droit  dcs  Gens,  11.  388. 
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8cp.  alM>,  Flopo,  Droit  Int.  Public.  III.  r»14,  I  1002:  Field.  Int.  CcmIo,  «  "VW; 
fYwwy.  First  I'liitform  of  Int.  I.nw.  II  505.  r»0<5. 

The  qoeiitlon  of  tlio  tranM|K)rtutlon  of  military  i)orHonfl  han  IxH^n  dlncuHned 
and  haH  formed  the  8UbJ<N't  of  ronolutlonH  hy  the  IiiHtituto  of  Inter- 
nationnl  I^w,  not  oh  a  quefftlon  of  <'ontmband,  but  aH  a  qui*Ktion  of 
prohlbltiHl  traniiiM>rtatlon.  In  not'ordanc'c  with  thiH  view,  the  hint  I* 
tute,  at  Its  fieflRlon  In  Venire  In  18!Nl.  adopted  the  following  reHolu- 
tlonii: 

**  1 6i  It  is  forbidden  to  attack  or  oppose  the  tran8i>ortatlon  of  diplomats 
or  diplomatic  i^ourlers:  1st,  neutrals:  2nd,  tliose  act*re<lited  to  neu- 
trals; 3nl.  navlfniting  umler  the  neutral  tUig  l»etween  neutnil  iMtrts, 
or  between  a  neutral  fiort  and  the  |M)rt  of  a  lielllKerent. 

"  On  the  i'ontrary.  the  tranH|>ortation  of  the  diplomats  of  an  enemy 
accredited  to  his  ally  Is.  exc<*pt  it  In»  In  the  courH4»  of  regular  and 
ordinary  traffic,  prohibited :  Ist.  on  the  territori«*M  and  waters  of 
the  l>elll|^rents ;  2nd.  I»etween  their  iM>sHet4KlonK ;  .3rd.  lK*tw(HMi  the 
allbnl   lielllfcerents. 

**  I  7.  Ttie  tranH|M>rtatlon  of  troops,  military  men.  or  military  agents  of 
an  enemy  Is  forliiddmi :  Ist.  In  tli<*  waters  of  the  lM*IllKerents ;  2iid, 
bf>twe<*n  their  authorltU^s.  |M>rtM.  iM>sw*ssioiw,  aniilin*.  or  fi4N*ts :  3nl — 
wImmi  tlH»  traiiM|»ortatloii  Is  made  on  acc«»unt  (»f  or  by  tin*  onler  or 
mandate  of  the  enemy,  or  to  <t>ndu<*t  to  him  (|Miur  Inl  aniener) 
either  his  afcents  with  a  ccmimisHion  for  the  o|M>nitlons  of  the  war, 
or  militar}'  iienions  already  In  his  wTvl«t*.  or  auxiliarU^s  or  trntips 
enrolled  In  violation  of  n«'Utrallty — lietwiHMi  neutral  isirts,  Is^tween 
IIhwi*  of  a  neutral  and  tlM>M*  of  a  lN»llii;erent.  fnmi  a  n«*utriil  |iolnt 
to  the  army  or  the  Ain't  of  a  lN*Illi:i*n*iit. 

**Tlie  prohibition  does  iM>t  extend  tf»  the  transfiortation  of  individuals 
wImi  an*  mit  yet  in  the  military'  s4Tvl«t*  of  a  ItellifffcrtHit.  even  tlMiuich 
their  Intention  Is  to  enter  It.  or  who  make  tin*  loyaice  as  simple 
liatweiiicers  wltlMiut   manlf«*st  4*onne<'tioii   with   tin*  military  mtvIiy. 

**iK.  The  transiM>rtatioii  of  d4*s|Nit4*lM*s  <olll<'laI  i*(»uminnl4>ati4»ns  lN»tw«M*n 
ofll€*lal  authorities),  lM*tw«H*n  two  autlHirilli^  «»f  an  enemy,  wlui  are 
on  land  or  shi|m  l>elont(lnK  t<»  or  octMipiinl  by  him.  is  prolilblttMl.  save 
in  resiilar  or  ordinary  traflk*. 

**Tbe  prohibition  d4»es  n«»t  extend  to  trans|M»rtatl(m  eltlM>r  lietween 
Dcutral  ports  or  from  or  to  stane  neutral  terrlt«»ry  or  autliurit>*.**  • 

In  connection  with  tin*  n*solutlons  of  tiie  Institute.  refertMii'e  slM»uld  bi» 
made  to  the  work  of  M.  KUvn.  entitleil  **  I>e  la  <*ontreliande  de 
Guerre  et  des  Trnnspttrts  fntenlits  anx  Neutres.'*  Paris,  IKIICI.  which 
be  prepared  espe(*ially  for  X\w  elucidation  of  tin*  qm'stlons  liefon^  tlie 
Institute. 

While  the  controversy  Itetwetm  (Sermany  and  (Sn^at  Hrltaln.  as  ti»  the 
sehnire  of  the  iSerman  mail  steamerK  was  in  its  early  stii^ces.  Prof. 
T.  E.  Holland,  etlltor  of  the  British  ".Vilmiralty  .Manual  4»f  tlie  iJiw 
of  Priie,^  in  a  letter  datinl  Jan.  2.  ltNN».  and  publish«Hl  in  tin*  Ixaukm 
Times  of  the  next  day.  said :    . 

**The  carriage  by  a  neutral  ship  of  enemy  trt>i>|is.  or  <»f  even  a  few  nilll- 
tarjr  olllcers.  as  also  of  eu(*niy  (lisimtches.  Is  an  *  enem>'  s(*r\'itv '  of 
so  Important  a  kind  ;is  to  involve  tlH*  itmtlsinition  f»f  tlie  V4*ssel 
ooocemed,  a  ftenalty  wbi4*h.  uiabT  4inlimir>'  4*in-uuistan4<es.  is  not 
Inponed  upon  carriaici'  of  *  4\tntraban4l  *  pmisTly  ho  caileiL     See  I^ord 
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Stoweirs  luminous  Judgments  in  Orosembo  (6  Rob.  430)  and  Ata- 
lanta  (id.  440).  The  alleged  joffense  of  the  ship  Bundegrath  woald 
seem  to  be  of  this  description.*' 
When  this  letter  was  written,  the  facts  in  the  case  of  the  Bunde$ntk 
had  not  been  definitely  ascertained;  but,  without  regard  to  any 
particular  case,  it  Is  obvious  from  the  passage  quoted  that  wberr 
the  tranRi>ortatlon  of  military  persons  is  in  question,  Professor  Hol- 
land considers  the  carriage  of  the  persons,  and  not  the  special  lettini: 
out  of  the  ship  to  a  belligerent  government  for  that  purpose,  b»  tbe 
gravamen  of  the  charge  of  "enemy  service,'*  and  that  he  inteqifetf 
the  decisions  of  Sir  William  Scott  as  authority  for  this  view. 

(2)    TBENT  CASK. 

§  1265. 

On  November  8,  1861,  the  British  mail  steamer  Trent^  while  on  a 
voyage  from  Havana  to  St.  Thomas,  was  overhauled  by  the  Atnerictn 
man-of-war  San  Jacinto^  Captain  Wilkes,  and  was  compelled  to 
surrender  the  Confederate  commissioners,  Messrs.  Mason  and  Slidell, 
and  their  secretaries,  Messrs.  McFarland  and  Eustis,  all  of  whom 
were  on  their  way  to  England.  The  British  Government  demanded 
their  release.  The  reason  of  this  demand,  as  stated  by  Earl  Russell, 
ill  his  instructions  to  Lord  Lyons,  British  minister  at  Washington, 
of  November  30,  1861,  was  that  "certain  individuals^'  had  ^been 
forcibly  taken  from  on  board  a  British  vessel,  the  ship  of  a  neutral 
power,  while  such  vessel  was  pursuing  a  lawful  and  inncx^ent  voy- 
age— an  act  of  violence  which  was  an  affront  to  the  British  flag  and 
a  violation  of  international  law." 

Writing  coiifidentally  to  Mr.  Adams,  American  minister  at  IjOD- 
don,  Novenilxir  27,  1861,  Mr.  Seward  said:  "The  act  was  ilone  by 
Coniniandor  Wilkes  without  instructions,  and  even  without  the 
knowledge  of  the  Government.  Lord  Lyons  has  judiciously  re- 
friiin(»(l  from  all  conmiunication  with  me  on  the  subject,  and  I  thou«:ht 
it  ecjiially  wise  to  reserve  ourselves  until  we  hear  what  the  B^iti^4l 
(TOveiiinuMit  may  have  to  say  on  the  subject." 

Mr.  Seward.  See.  of  State,  to  Mr.  Adams,  mln.  to  Bnglnnd  « confidential). 
Nov.  27.  ]8(n,  xMS.  Int.  (ireat  Britain,  XVIII.  7«. 

For  facts  and  discussions,  see,  generaUy,  Harris,  The  Trent  Affair. 

Captain  Willvcs,  in  his  reimrt  on  the  capture,  said:  "  I  .  .  .  carefully 
examined  all  the  authorities  on  international  law  to  which  I  had  ac- 
cess, viz,  Kent.  Wheaton,  and  Vattel,  hesldes  various  decisions  of  Sir 
William  Scott,  and  other  Judf^  of  the  admiralty  court  of  (Jreat 
HrltMln.  .  .  .  There  was  no  doubt  I  had  the  right  to  capture  v«wl' 
witli  writtrn  despatches ;  they  are  expressly  referred  to  In  all  autlion- 
ties.  subjecting?  the  vessel  to  seizure  and  condemnation  If  the  captain 
of  the  vessel  lind  the  icnowledge  of  their  being  on  board :  but  tbwe 
gentlemen  were  not  despatches  in  the  literal  sense,  and  did  not  9em 
to  come  uuder  that  designation,  and  nowhere  could  I  find  a  cue  la 
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IKiiiit    ...     I   then  considered  ttiein  aft  the  embodiment  of  de- 
iSMitcheH."     (8.  Ex.  I)oo.  1.  37  (V>ng.,  2  Hew*.,  vol.  3.  p.  V2:\,) 

^  In  connection  with  the  case  of  Messrs.  Mason  and  Slidell,  the 
Department  has  recently  been  engaged  in  examining  that  of  M. 
Fauchet,  a  minister  from  France  dnring  Washington's  administra- 
tion, who,  while  on  his  way  to  embark  at  Newport,  K.  I.,  on  his  return 
home,  probably  escaped  seizure  by  the  commander  of  the  British  ship 
Afrirtt^  near  that  port,  in  con.*<e<|uence  of  the  packet  /Vr/f/y,  iu  which 
he  was  pnK*t^e<ling  from  New  York  to  Newport,  lieing  com|)elUHl 
by  stress  of  weather  to  put  into  Stonington,  Omn.  Here  M.  Fauchet 
nHviviHl  intinuitions  of  the  intention  of  the  commander  of  the  Africa^ 
wlii4'h  induced  him  to  pnN'oiHl  to  Newport  by  land  and  across  the 
ferri<*s.  When  the  weather  moderated  the  Pegijy  continued  on  her 
i-onrs4\  and  when  slie  approache<l  the  Africa  she  was  lK)arded  from 
that  V(*ssel,  the  trunks  of  the  passengers  were  searched,  and  disap|M)int- 
ment  shown  at  tlie  al»s4Mice  of  M.  Fauchet.  This  act  having  Ihmmi 
conmiitte<l  within  the  maritime  juris<liction  of  the  Unitc><l  States, 
and  the  British  vii*e-i*onsul  at  New|K>rt  having  betm  implicated  in  it, 
his  exetpiatur  was  formally  rt^vokeil  by  President  Washington  :ind 
explanations  demanded  of  the  British  (lovernment:  first  through 
their  minister  here,  ami  then  thnnigh  Mr.  John  Quincy  Adams,  act- 
ing charge  d*alTaires  at  I»ndon.** 

Mr.  Hemard.  Ke<*.  of  8tate.  to  Mr.  Adanm.  niln.  to  Kngland,  No.  14(1,  1>«h*. 
!«.  18rtl.  M8.  Inst.  Gr.  Brit.  XVIII.  87. 

Tbe  report  of  Mr.  Sewanl.  8e<».  of  8tnte.  !>«•.  0.  18«2,  Riving  tlie  iI<m'U- 
roentfi  in  m«pe(*t  to  the  attempted  wlztire  of  M.  Faurlict.  FrtMirli  miii 
inter  to  tbe  Tnitovl  8tateti,  by  tlie  iHimniHnder  of  tin*  liritiHli  nlilpof- 
war  AfrU*a,  in  ITtlTi,  ii«  printeil  in  S.  Kx.  lhn\  4.  37  i^mis.  •'<  M*ttH. 

For  an  actfiunt  of  tlie  attempt  of  tbt*  4*fiptain  of  tlie  liritlnb  Hlil|Mif-war 
Africa  to  HeiEe  M.  Fauebet.  tlie  Fren<ii  nilnlHter  to  tlM»  riiiti'il  .^tMt<*H. 
while  in  f»ur  territorial  watem.  nee  .3  Life  f»f  rickerinK.  'SM,  et  mh\. 

Neither  the  rpcorda  of  tbe  Department  of  8tate  nor  tb<»M'  i»f  tiM*  Navy 
Department  ahow  any  f«ftindatit>n  f<»r  a  refiort  aa  to  tbe  ilettnition  of 
the  r.  8.  8.  Comffrrfa,  having  on  board  Mr.  Kuatia.  American  iiiin- 
later  to  The  llainie,  in  tbe  aummer  of  IKI.'>.  (Mr.  Sewanl.  84*1*.  of 
8Ute,  to  Mr.  Wintbrop,  Jan.  10.  \m2,  r^\  M8.  Dom.  I^t.  isi'i.) 

A  copy  of  the  British  (tovemment's  demand  was  pn»senteil  by  lionl 
Lyons  to  Mr.  Seward  on  I>tH*enilM»r  20,  iscil.  Mr.  Sewird^  ivply 
was  made  on  I)eceml)er  *26.  In  this  reply  Mr.  S4»ward  argue<l  that 
MesRfs.  Ma.<^n  and  Slideli  and  their  secretaries  might  pro|M>rly  bo 
eoniddered  as  contraband,  or  as  analogues  of  nmtraband.  In  this 
relation  he  said : 

**AI1  writers  and  judges  pronounce  naval  or  military  {persons  in  the 
service  of  the  enemy  i*ontraband.  Vattel  says  war  allows  us  to  rut 
at  from  an  enemy  all  his  resources,  and  to  hinder  him  from  .^>nding 
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ministers  to  solicit  assistant.  And  Sir  William  Scott  says  you  may 
stop  the  ambassador  of  yo\ir  enemy  on  his  passage.  Despatches  are 
not  loss  clearly  contraband,  and  the  l:)earers  or  couriers  who  undertake 
to  carry  them  fall  under  the  same  condemnation. 

"A  subtlety  might  be  raised  whether  pretended  ministers  of  a 
usurping  power,  not  recognized  as  legal  by  either  the  belligerent  or 
the  neutral,  could  Iw  held  to  l>e  contraband.  But  it  would  disappear 
on  Iwing  subjecte<l  to  what  is  the  true  test  in  all  cases — ^namely,  the 
spirit  of  the  law.  Sir  William  Scott,  speaking  of  civil  magistrates 
who  are  arrested  and  detained  as  contraband,  says: 

" '  It  appears  to  me  on  principle  to  l>e  but  reasonable  that  when  it 
is  of  sufficient  importance  to  the  enemy  that  such  persons  shall  be  sent 
out  on  the  public  si^rvice  at  the  public  exi>ense,  it  should  afford  equal 
ground  of  forfeiture  against  the  vessel  that  may  be  let  out  for  a  pur- 
pose so  intimately  connected  with  the  hostile  operations.' " 

But  Mr.  Seward,  after  thus  contending  that  the  capture  ^ight  have 
been  validly  made,  declared  that  Captain  Wilkes  did  not  exercise  th« 
right  of  capture  in  conformity  with  the  law  of  nations.  The  books 
of  law,  as  to  the  proper  coiirsc  to  be  pursued  in  such  a  case,  were,  as  he 
said,  dumb.  While  the  lR»lligerent  captor  had  "  a  right  to  prevent  thti 
contraband  officer,  soldier,  sailor,  minister,  messenger,  or  courier  from 
procwding  in  his  unlawful  voyage,  and  reaching  the  destined  Jjcene 
of  his  injurious  service,''  the  j)erson  captured  might,  on  the  other 
hand,  Ik»  innocent — that  is,  he  might  not  be  contraband — and  he 
therefore  had  5i  riglit  to  a  fair  trial  of  the  accusation  against  him.  It 
was  true,  said  Air.  Seward,  that  the  courts  of  admiralty  liad  no  for- 
mulas for  conducting  ])r()cei*dings  against  contraband  i>ei'sons,  but. 
if  there  was  no  judicial  remedy,  the  result  was  that  the  question  muM 
be  determined  by  the  caj^tor  himself  on  the  deck  of  the  ]>rize  ve>?4?l. 
and  to  this  coui-se  there  existed  very  grave  objections.  No  matter, 
therefore,  liow  imperfect  the  existing  judicial  remedy  might  Ix*  ;rup- 
posod  to  be,  it  would  be  better  to  follow  it  than  to  adopt  the  sunuiiary 
one  of  h'aviii;^:  it  to  the  captor  and  ivlying  upon  diplomatic  <lehates 
to  review  it.  rnder  tlH»>e  circumstances,  he  reached  the  conclusion 
that  the  caj)tivcs  should  be  given  up,  and  in  taking  this  courst^  he  \va>'. 
he  said,  really  defending  and  nuiintaining  not  an  exclusive  Hriti-h 
interest,  but  an  old.  honored,  and  cherished  American  cause,  ujnm 
principles  laid  down  by  Jell'erson  and  Madison,  when  they  pn)te>ted 
against  the  Uritish  claim  of  impressment.  "  If/'  said  Mr.  Sewanl 
''  I  decide  this  case  in  favor  of  my  own  Government,  I  must  disavow 
its  most  cherished  j)]-iiici[)les,  and  reverse*  and  forever  abandon  it? 
essential  policy.  The  country  can  not  afford  the  sacritiw.  If  1 
maintain  those  ])rinci])les  and  adhere  to  that  ix)licy  I  must  surrender 
the  case  itbclf.     It  will  be  seeu.  therefore,  that  this  Government  could 


§  12^5.]  TRENT   CASE.  771 

not  deny  the  justice  of  the  claim  presented  to  ns  in  this  respect  upon 
its  merits.*' 

Mr.  Sownnl.  Hoc.  of  Stnto.  to  I^nl  Ljoiis.  nrltish  mln..  \Hh\  2t;.  ISi'.l,  MR. 
Notw  t«i  HritlKti  U^.  IX.  T2:  .Vi  \\r.  k  For.  St.il*'  Phihth.  «rJ7. 

An  to  tlio  pn>miitAtloii  of  the  deiiiiiiul  by  lionl  T..voiih  to  Mr.  Sownnl.  f«oo 
IlnrrlH.  Tlw  Trent  Affair.  \T2-\7'X 

**TIm>  rn**<i4l«»iit  li:iH  ;ul<»pt<Ml  his  (itH-ision  witli  tlir  unniiiiiiouM  hhmmU  of 
IiIh  <*:iliiiiot.'*  (Mr.  S4*w}inK  S4h*.  of  State,  to  Mr.  .VdaiiiH.  iniii.  to 
Riifflniid.  No.  VAK  !>«•.  27.  lS«n.  MS.  Inst.  t;r<>at  lirltaln.  XVIll.  S!>.) 

*^Ttie  AnM*ri<*an  ixNtpIo  could  not  liavo  Ihh*ii  unittnl  hi  a  war  wliirli.  Itoing 
waicetl  to  maintain  (*aptMlii  Wilk«*t<*K  a<*t  of  fon-«*.  would  liavo  prae- 
tloally  lieeu  a  voluntary  war  atf:iinHt  (treat  lirltaln.  At  the  name 
tinie  It  wouhl  have  Inmmi  a  war  hi  isiil  atrahiMt  (Sreat  lirltaln  for  a 
mum>  dlriH'tly  tin*  opiNwIte  of  tla'  niUM'  for  whU'h  we  wa);«Ml  war 
aKuhmt  tlM»  Ram**  |M>wor  hi  ISrJ."  (.Mr.  St»wani.  Se<'.  of  State,  to 
Mr.  AdaniH.  mln.  to  Kn^^land.  No.  171.  Jan.  .31.  1S<;2.  Dip.  Cor.  1H(S2. 
17.  IH.) 

As  to  the  atnte  of  puhlle  feeling  In  tlie  Tnlted  StnteH  In  favor  of  the 
detention  of  MeiwrH.  Mawm  and  Slldell.  mn*  tlie  ll(»n.  Iloratio  Khif?. 
In  the  Magazine  of  Amerlean  lliHtor>'  for  Man*h.  ISNi;;  uImi.  IlarrlH. 
The  lYent  Affair. 

••The  Trent  affair,  all  tlie  world  mm***,  was  an  aroldent  for  which  not  the 
leant  reHiMinMlhlllty  reKtM  u|N>n  thiM  (tovemment.  F<»r  a  time  our 
national  pride  and  |mMMl<»n  apiN^aUnl  to  uk  to  al»andi»n  an  aiH'lent 
and  lilieral  |)olk*y :  hut,  even  tliouKh  uiuidvlmnl.  we  did  not  llHten  to 
it,  and  we  are  to-ilay.  after  that  cMtnirreiii'e.  t\n  n*ady  and  an  wlliinic 
to  join  other  maritime  {Niwers  In  melloratloiiM  of  tlM>  law.  t<i  the 
extent  that  Fran<v  di^lren.  hh  we  wen*  lM*f(»n>  It  hap|HMi(Nl.  and  l>ef<ire 
the  dvll  war  «'ommen<HMl."  (Mr.  8<'wanl.  Set*,  of  State,  to  Mr. 
Dayton,  mln.  to  Frawv.  No.  114.  Feh.  VX  \Sitl,  IMp.  Cor.  IHiKi.  ;Jiri, 

aio.) 

For  corre«ipondence  In  the  Trent  rase,  see  r*."*  Br.  &  ^'or.  State  I*a|H»n(.  (ttKi. 

In  a  letter  to  Mr.  Kvartn.  June  H.  is?.»,  the  lion,  lienjanihi  F.  liutler 
•  aakml  to  tie  furnltdietl  with  a  e«»py  of  an  opinion  of  (*aleh  ru»ihin»;. 

which,  he  aaid.  lie  flle<l  In  the  I>«i»artment  of  State  In  1Si»l  In  n^ininl 
to  the  capture  c»f  .Maw»n  and  Sllileli.  Mr.  F^vartu  Ktate<l.  In  n*ply, 
that  a  aearch  liad  Immmi  nnule.  hut  that  tin*  imiiers  had  iHd  lM*en 
found.  He  auiCKe**te<I  that  the  ophiloii  nilKlit  not  have  Ihhmi  plactnl  on 
the  official  flli*H  or  nildit  afterwanix  have  Im*«mi  wItlMlniwn  hy  Mr. 
Cuahlng.  (.Mr.  Flvarts,  Se<*.  o(  State,  to  Mr.  Hutler.  June  13.  1879. 
12A  MS.  I>om.  I>et.  4:il.) 

As  to  the  claim  of  hnprewmieiU.  mh*  nupra.  II  .'il7-»'ilM>. 

Mr.  SewtnK  in  eonchidini?  liis  note  to  I>>nl  Lyons  <»f  lKHvmlM»r  20, 
1861,  stated  that  the  pri.^jners  would  Ih»  <'h«H»rfnIly  lilieni(e<L  anti  re- 
qiMftted  Ijord  Lyons  to  indicate  a  time  and  plan*  for  nnvivin^  them. 
In  view  of  the  fact  that  no  conditi<»n  of  any  kind  was  i^ouphMl  with 
this  offer,  and  of  the  statement  that  Captain  Wilk<*>V  act  wa.*<  not 
mathorized.  Earl  Rus.st»n  ac<-eptcd  Mr.  S<»wardV  n*>|HMis4*  as  constitut- 
ing the  reparation  whi<*h  (he  British  (lovernment  had  th^maniKHl, 
although  it  was  not  accompanied  with  any  e^tprcsb  ajjulog}*.    In  an 
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instriiction  to  Lord  Lyons  of  January  23, 1862,  however,  his  lorddliip 
reviewed  Mr.  Seward's  argument  wdth  regard  to  the  question  of  con- 
traband^ and  took  the  ground  that  the  conveyance  of  Messrs.  ^lason 
and  Slidell  and  of  their  credentials  or  dispatches,  if  they  had  any, 
from  Havana  to  St.  Thomas,  could  not  have  been  a  violation  of  neii- 
tralitv,  Ix^cause  their  destination  was  bona  fide  neutral.  In  order 
that  thin^  might  be  considered  as  contraband,  they  must,  said  his 
lordship,  liavo  a  hostile  and  not  a  neutral  destination,  and  in  this 
relation  he  cited  Bynkershoek,  Qus&st.  Jur.  Pub.,  lib.  i.,  cap.  9,  and 
The  Imina,  3  C.  Rob.  167.  Mr.  Seward,  said  Earl  Russell,  sought 
to  support  his  conchision  by  the  well-known  dictum  of  Sir  William 
Scott,  in  tlie  case  of  The  Caroline,  6  C.  Rob.  468,  to  the  effect  that 
"  you  may  stop  the  ambassador  of  your  enemy  on  his  passage,"  and 
anotlier  dictum  of  the  same  judge  in  the  case  of  The  Orozembo,  6  C. 
Rob.  4;U,  to  the  effect  that  civil  functionaries,  "  if  sent  for  a  purpose 
intimately  connected  with  the  hostile  operations,"  might  fall  under 
the  same  rule  as  military  persons.  But  Sir  William  Scott,  said  Earl 
Russell,  did  not  express  the  opinion,  nor  had  any  writer  of  authority 
ever  suggested,  that  an  ambassador  proceeding  to  a  neutral  state  on 
board  one  of  its  merchant  ships  might  be  treated  as  contraband  of 
war.  The  rule  to  \ye  collected  from  the  authorities  was,  said  his 
lordship,  that  you  might  stop  an  enemy's  ambassador  in  any  place 
of  which  you  were  yourself  the  master,  or  in  any  place  where  you 
nii^ht  have  the  right  to  exercise  acts  of  hostility.  But  an  ambassa- 
dor sent  to  a  neutral  power  nuist  be  considered  as  inviolable  on  th«» 
hi^li  seas,  as  well  as  in  neutral  waters,  while  under  the  protection  of 
the  TUMitral  flag.  "  It  is,"  said  Earl  Russell,  "  undoubtedly  the  law 
as  laid  down  by  British  authorities,  that  if  the  real  destination  of  tlu 
vessel  1)0  hostile  (that  is,  to  the  enemy,  or  the  enemy's  coiuitn;).  it 
can  not  be  covered  and  rendered  innocent  bv  a  fictitious  destination 

ft 

to  a  neutral  j)()rt.  But  if  the  real  terminus  of  the  voyage  l)e  ho/ui  ph 
ill  a  neutral  territory,  no  English,  nor,  indeed,  as  Her  Majest/s 
(lovernment  believe,  anv  American,  authoritv  can  be  found  which  ha?: 
ever  given  countenance  to  the  doctrine  that  either  men  or  despatches; 
can  be  subject,  during  such  a  voyage,  and  on  board  such  a  neutral 
vessel,  to  l)elli<rerent  caj^ture  as  contraband  of  war.  .  .  .  Aci'onl- 
ing  to  Mr.  SewariFs  doctrine,  any  packet  ship  carrying  a  Confe<lpnite 
agent  from  Dover  to  Calais,  or  from  Calais  to  Dover,  might  be  cap- 
tured and  carried  to  New  York.  ...  So  also  a  Confederate  ves- 
sel of  war  miglit  capture  a  Cnnard  steamer  on  its  way  from  Halifax 
to  Liverpool,  on  the*  ground  of  its  carrying  despatches  from  Mr. 
Seward  to  Mr.  Adams.  .  .  .  Mr.  Seward  asserts  that  '  if  the 
safety  of  this  Hnion  required  the  detention  of  the  captured  person? 
it  would  !)(»  the  right  and  duty  of  this  (lOvernment  to  detain  them.' 
.     .     .     His  frankness  comj)els  me  to  be  equally  open,  and  to  inform 
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him  that  Great  Britain  eoiild  not  have  submitted  to  tho  perpetration 
of  that  wrong,  however  flourishing  might  have  l)een  the  insurrection 
in  the  South,  and  however  important  the  persons  captured  niiglit 
have  Iwen.** 

Earl  RoMieU  to  Lonl  T^'onn.  Jan.  10,  1802,  Dip.  Cor.  IKfC!.  'J45;  Haiiie  to 
name.  Jan.  23,  1WI2,  id.  24a 

See  Mr.  Hc^wanl.  »ec,  of  Htate.  to  Mr.  Stoei-kl,  Uumlan  niln..  F<^i.  1H.  1Hn2, 
M8.  Notoii  to  Uumlau  LeK.  VI.  lift. 

For  it>rm«i)ondence  lictween  Mr.  8eward  and  the  diploiuatir  re|»reMefita- 
tiv<*H  of  AuHtrla.  I^ufwla.  Uufwia,  and  Italy,  itintfrnhiK  tlio  captun* 
of  MeracrM.  Manon  and  Slldell.  nee  H.  Kx.  IHmii.  14,  IN.  22,  :»K  .TT  Cuu^. 
2  anw.  The  f*oniniunlc*tUfonH  fr«>ni  tlie  <}overnnientH  nu*ntioiMHl  ail 
indi<iite<l  Mrona  dlHapprovai  of  the  <-]ipture,  and  aKMtiuied.  witlioiit 
KoinK  itto  tlH>  lefcal  atqwH'tM  of  the  Muhjei-t,  that  It  waK  iiM'oniiMitihle 
with  the  prlnriplea  of  neutral  rlKhta  and  tlie  freedom  of  the  neaa 
which  the  United  Htatea  had  alwaya  defendc^L 

*^  Jjonl  KuHsell*s  reply  takes  ground  wliich  was  sul)stantially 
adopte<l  by  the  leading  Euro|>ean  powers,  anti,  therefon*,  placing  it 
side  by  .side  with  Mr.  Seward's  in.structions«  gives  us  a  basis  from 
which  we  <ran  gather  certain  general  ruh^s  in  n>s|XH*t  to  the  im|>ortant 
8ubjei*t  of  which  it  treats.    These  rules  an*  as  follows : 

^(1)  Diplomatic  agents  sent  by  one  iM^lligerent  to  a  neutnil  are 
not,  in  themselves^  contraband  of  war,  subject  to  seizun*  by  the  <»tl)er 
belligerent  if  found  on  a  neutral  ship  on  the  high  seas.  It  is  true 
that  a  l)elligerent  diplomatic  agent  may  <*arry  with  him  dis|mtche.s 
which  are  promotive  of  the  l>elligerent  <lcsigns  of  the  |H>wer  lie  rep- 
resents: and  if  so,  such  dispatchers  will  lie  c<>ntralmn<l  <if  war,  and, 
if  the  agent  carrying  them  l)e  proved  to  U*  cognizant  of  their  char- 
acter and  employeil  in  (*arr>'ing  out  the  lH*lligi*n*nt  pur|M»s4*  they  dis- 
close, he  may  lie  subJ4>cte<l  to  the  same  taint  and  e.\|N>s«Ml  t<»  the  same 
contingi^ncies.  But  it  does  not  follow  that  a  diplomati<*  agent  from  a 
belligerent,  when  on  a  neutral  vessel,  iMHind  to  a  neutral  {Kirt,  is 
ncce»«arily  employeil  in  the  furtheraiuv  of  iH'lligen'iit  designs.  lie 
may  lie  engage<l  on  an  errand  of  |N>a<v.  This  may  1n>  in  two  ways. 
He  may  lie  seeking  to  c*onstnnmate  some  such  general  plan  for  the 
mitigation  of  the  sufferings  of  war,  as  was  si»t  forth  by  the  <le<'lani- 
tion  of  Paris  of  1850,  or  by  the  (leneva  (Vrnfen'mv  wliich  met  during 
the  Frani*<»-< temian  war.  It  is  well  known  that  iNitli  (iriMit  Hritnin 
and  Franoe  sought  to  ol»tain  the  act-ex>ioii  of  other  innvers  to  the 
principles  with  regard  to  fnsHlom  of  neutral  ships  adopter!  by  the 
treaty  of  Paris;  and  it  is  notice<l  in  other  Hei*tion>  4if  tlii<  work  that 
the  United  States  (iovemment,  when  a  iieutml  during  thi*  Na|N»U*onic 
wmra,  aought  to  have  agrtHMueiits  of  the  same  character  made  lietw(*en 
itadf  and  the  then  great  iM^lligerent  |)owers.  Su<*h  a  <*ondition  of 
things  would  lie  likely  again  to  mvur  in  any  futun*  maritime  war. 
China,  for  instance,  is  rapidly  becoming  an  imjiortant  jiowcr.  with  a 
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great  population  capable  of  being  efficiently  employed  in  naval  enter- 
prises, and  with  a  government  which  is  able  to  appreciate  and  em- 
ploy riMnarkably  capable  diplomatists.     (See  London  Spectator,  Sept. 
11,  1880,  1*2011)     Tlie  relations  of  China  to  France  are  such  as  that 
war  Ix^tweon  these  powei's  may  at  any  time  be  renewed,  and  this  on 
a  hirge  s<*ale;    and  if  sucli  a  war  should  arise,  the  United  States 
would  \ye  not  \mlikely  to  intervene  to  mitigate  its  horrors,  and  the 
United  States  Government  would  l)e  i>rompted,  should  such  an  inter- 
vention take  place,  to  say  to  China :  '  Send  to  us,  if  you  choose,  an 
envoy  specially  charged  with  the  mission  of  coming  to  some  such 
arrangement  as  may  make  the  war  in  which  you  are  engaged  con- 
form to  modern  civilized  usage.     You  have  held,'  so  the  United 
States  might  say,  '  that  in  an  extreme  case  you  might  permanently 
obstruct  your  ports  of  entry.     This  is  a  matter  as  to  which  your 
envoy  might  treat  at  Washington  with  the  French  legation.'    Or 
the  United  States  might,  as  it  has  done  in  other  cases,  consent  to 
mediate  and  say :  '  Send  your  envoy  to  Washington  for  the  purpose 
of  canvassing  with  the  French  envoy  the  terms  of  peace,  just  as  we 
sent  our  envoys  to  St.  Petersburg  in  1813  for  the  same  purpose.' 
Now  the  ITnited  States  Government,  as  in  a  peculiar  degree  the  vin- 
dicator of  neutral  rights,  and  as  eminently  bound  to  promote  peace, 
and  to  prevent  any  undue  supremacy  on  the  high  seas  of  any  great 
maritime  power,  would  not  tamely  acquiesce  in  the  seizure,  on  one 
of  her  own  merchant  ships  on  the  high  seas,  of  envoys  sent  to  her 
from  (^hiiia  for  such  i)adiic  purposes  as  this.     The  question  then 
comes  up,  su])p()so,  under  sudi  circumstances,  a  Chinese^  envoy  shouW 
he  arrested  on  the  hi^h  seas  in  a  United  States  ship,  and  supjKJse  that 
no  papers  were  found  in  his  custody  showing  that  his  design  was  to 
add  to  the  strcn<rtli  of  Chinese  belligerency,  could  the  arresting  bel- 
li^xercnt  imj)utc  from  the  nature  of  things  a  contraband  character  to 
such  envoy  ^     Now,  the  reasoning  of  Lord  Kussell,  sustained  by  tlio 
othci-  «i:rcat  European  ])()\vers  and  accpiiesced  in  by  Mr.  Seward,  i> 
that  no  such  contraband  character  is  to  be  so  imputed.     And  the 
reasons  are  obvious.     First,  when  an  agent  is  engaged  in  a  mission 
which  is  only  on  a  particular  contingency  illegal,  such  arrest  can  not 
b(^  sustained  unless  such  illegal  contingency  cam  Ixi  shown  to  exist. 
Secondly,  ev(»n  were  we  to  reject  this  position,  diplonnicy,  it  must  K' 
recollected,  is  the  police  of  peace;    and  until  the  contrary  is  shown, 
a  (li])lomatic  agent  on  the  high  st»as  is  to  be  presumed  to  be  on  a 
pacific  errand. 

''  ("2)  The  case  is  not  altered  when  the  diplomatic  agent,  whose 
status  is  under  discussion,  represents  an  insurgent  ]x>wer  whose 
belligerency  (but  not  whose  sovereignty)  has  been  recognized  by  tlw 
power  in  one  of  whose  ships  such  envoy  is  arrested.  During  the 
latter  part  of  the  long  contest  between  Spain  and  her  South  Aiiier- 
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ican  colonies,  those  colonies  had  informal  agents  at  Washington,  who 
were  received  so  far  as  such  reception  enabled  the  Uniteil  States  to 
intercinle  with  both  l)elligerents  for  the  adoption  of  humane  nuHles 
of  warfare,  and  ultimately  for  the  si'ittlenient  of  judicious  terms  of 
peace.  Tlie  United  States  would  certainly  have  witnesH4Hl  with 
grave  displeasure  tlu*  siMssure  and  amfiscation  by  Spain  on  a  lJnite<l 
States  ship  of  one  of  those  envoys  bound  to  the  ITnitinl  States;  and 
if  Spain  had  insisted  on  such  a  measure  she  would  have  hast^^ned 
the  acknowledgment  of  South  American  inde|)endenco.  It  is  not 
imiNissililo  that  the  United  Staters  may  l)e  place<l  in  a  similar  ctm- 
dition  of  neutral  interposition  lM»twe(>n  (ireat  Britain  and  a  iwolted 
province,  cMther  in  the  Old  or  the  New  World.  If  so,  the  Uniti'd 
States  would  not  lie  likely  to  silently  acquiesce  in  the  si>izure  on 
boanl  of  one  of  her  merchant  shi|)s  of  envoys  to  hersc>lf  fnmi  siu^h 
insurgents  (they  being  recognized  as  belligerents),  unless  it  sliould 
be  proved  that  the  ol>jei*t  of  those  envoys  was  to  obtain,  in  violaticm 
of  the  law  of  nations,  trooi)s  or  contraband  of  war. 

**  (3)  A\Tiere  there  is  gnnind  to  suspect  an  envoy  from  a  lielligorent 
to  a  neutral  to  be  on  a  mission  distinctively  lielligi^rent,  tlieiu  if  h4*  Ih* 
arrested  by  the  other  Ix^lligerent  on  iNiard  a  neutral  ship,  he  auil  the 
ship  on  which  he  is  found  must  Iw  taken  to  a  prize  court  for  a<ljudi- 
cation.  Undoubtedly  the  prcN*eedings  against  him  in  such  a  prizi* 
court  would  lie  novel,  as  such  a  cast*,  if  it  should  ever  (M*cur,  would  U* 
the  first  instance  in  which  an  admiralty  pnM*t*e(ling  //i  nm  woiihl  In> 
institute<l  against  a  {ntmiu.  But  In*  this  as  it  uuiy,  Mr.  S<'ward*s 
position,  that  such  a  cast*  wouhl  In*  for  a  prizi*  c*our(,  is  m»t,  sup|M>^ing 
that  there  be  criminative  evi<len<v  against  the  envoy,  showing  him  to 
be  on  a  distinctively  lM»lligi»n*nt  si'rvi*'**,  din*<*tly  «'<introvert«Ml  by  lionl 
Itussell,  and  may  In*  hehl  to  In*  now  p*nerally  a4*(vpt4*<l.  At  the  sanii* 
tioH*  it  should  In*  rememlK*nHl  that  the  action  (»f  a  prize  rourt  in  nui- 
denining  such  envoy  as  contralmnd  w«Miid  not  Imr  the  neutral  nation 
oo  whose  ship  the  arrest  was  made  innw  pnM*e<M]ing  against  the 
arresting  nation  for  a  violation  of  neutral  rights.*' 

Note  of  Dr.  FnitH*iM  Wliartoii.  WtmrtonV  Int.  I^w  IMk.  |  :{74.  III.  4ril-4ri.*l. 

The  fullest  and  most  satisfactorv  <liscussion  of  the  Tnnt  ni-M*  is 
that  given  in  the  moiHigraph  of  Dr.  Ileinrirh  Man|uards«>n.  tlu* 
preface  to  whidi  is  datcnl  at  Krlangi*n,  Febrnary,  iMi'J.  In  this 
monofn^ph  the  learned  author  k4H*p>  rlearly  in  view  tlie  diMinrtion 
between  tlie  qm*stion  of  cHiiitraban<l  and  that  of  enemy  MTviei*.  He 
considers  actual  hostile  destination,  either  ininiediatt'  or  eventual,  to 
be  eHHPntial  to  the  idi*a  of  i*t»ntniliaind,  but  he  (*on4vives  that  men  as 
Hucli  I'an  iK»t  In*  c<»nsiflenMl  as  4*ontndmnd  4)f  war.  .V  neutral  V4*sm*I 
yftgygptfl  an  m  transport  of  the  enemy  may,  as  he  {Miints  out,  be  pun- 
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ished  with  confiscation,  but  in  this  case  the  destination  need  not  be 
hostile.  For  example,  a  neutral  American  ship,  chartered  to  carry 
British  troops  to  Alexandria  on  their  way  to  India,  in  a  war  between 
Great  Britain  and  France,  would,  as  a  transport  in  the  enemy's  serv- 
ice, be  subject  to  capture.  Provisions  of  treaties  permitting  military 
persons  to  be  taken  out  of  a  neutral  ship  point,  says  Dr.  Marquardsen. 
to  the  conclusion  that  a  ship  would  be  confiscated  for  carrying  a 
single  military  jjerson  only  were  she  used  for  that  particular  purpose; 
but  in  any  case  it  would  be  an  absolute  condition  of  seizure  that  the 
persons  were  in  the  active  military  service  of  the  enemy.  He  in- 
clines to  the  opinion  that  the  treaty  clause  allowing  military  persons 
to  be  tnken  out  of  a  neutral  ship  is  but  an  expression  of  the  law  of 
nations,  and  he  maintains  that  if  Messrs.  Mason  and  Slidell  had  been 
military  [)ersons  the  question  of  the  lawfulness  of  their  (*apture 
would  have  been  one  to  be  determined  by  the  prize  courts.  In  any 
case  he  insists  that  the  ship  must  be  taken  in  for  adjudication,  the 
judicial  process  being  essential  to  the  security  of  the  rights  of  all  per- 
sons on  board.  Considering,  in  conclusion,  the  question  of  what  the 
law  should  be,  he  holds  that,  if  the  main  purpose  of  the  ship  be 
neutral,  it  should  protect  individual  soldiers  who  may  be  on  board; 
that  the  clause  in  the  treaties  as  to  taking  out  miltary  persons  never 
had  a  practical  application  or  a  judicial  interpretation;  and  that,  if 
the  carriage  is  not  such  as  to  make  the  vessel  an  enemy  transport,  the 
conclusion  of  Ilautefeuille  is  unavoidable  that  the  neutralitv  of  the 
j-:hip  should  protect  its  inilitarv  j)assengers. 

Marcjuarclson,  Dor  Trent-Fall,  IHIVJ. 

Dr.  Maniuanlsen  c'it<»s,  in  his  preface.  Gazette  des  Trllninaux.  Dec.  •'. 
18(11 ;  Ilautefeuille,  Quehiues  Questions  de  Droit  IntenintioDal  Mari- 
time j\  i)n»iM)s  <le  lu  (iuerre  d'Aui^Tiiiue  (eited  In  January-  Edinhuroh 
Rrririr)  ;  Hernanl.  Two  I/ectures  on  the  Present  Aniericjin  War 
(cited  in  Ediuhurfih  Rrrif'ir,  January,  1802)  ;  The  Jurist,  Jan.  IS  and 
27,  18r»2;  Bellijrerents  and  Neutrals.  Edinhunjh  Ifrririr.  Januar>-. 
18,»2;  Wrstinitistcr  Rvvicir,  January,  18<»2;  M.  Cassiniir-IVrier.  ne\Me 
dcs  Ih'ux  Mondes,  Jan.  ir»,  18t>2,  421:  Preusslselieii  Jahrtiflcher.  P^ 
cenil)er  isr»i  ;  (\  ('lark,  on  the  case  of  the  Trent,  Juridical  Siviety 
I*MI>ors,  II.  505-n.TJ. 

See,  also.  The  Jurifft,  Feb.  8  and  15,  18(»2. 

Dana,  in  liis  edition  of  Wheaton,  takes  the  view  that,  if  the  Trfnt 
had  been  brought  before  an  American  j)rize  court,  Messrs,  Ma.^n  aiiii 
Slidell  could  not  have  been  condemned  or  releastnl  bv  the  court,  l>»t 
would  '"  doubtless  have  l)een  held  as  prisonei's  of  war,'"  but  that  tlion* 
was  '*  no  (leci(l(Ml  case  in  England  or  America  that  re<|uiivd  the  con- 
demnation of  the  vessel,  even  if  Messrs.  Mascm  and  Slidell  had  T\i^ 
the  immunity  of  diplomatic  persons." 

TVn»ls.  adopt in<i:  the  view  of  Ileffter,  takes  the  ground  that  tl»e 
"'  transport  of  the  diplomatic  agent  of  a  Iwlligerent  to  a  neutral  port 
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can  not  be  by  itself  regarded  as  a  violation  of  neutrality ;  the  object 
of  the  agent  must  be  an  alliance  for  the  continuance  of  the  war,  in 
which  case  the  arrest  and  carrying  off  would  be  not  unjustifiable/^ 
Perels  dissents  from  (lessner's  distinction  that  such  arrest  would  not 
l)e  justifiable,  even  in  the  latter  case,  if  made  when  the  agent  was 
passing  between  two  neutral  ports. 

RtTiiard  maintains  that,  in  order  to  condemn  a  neutral  ship  for 
carrying  enemy  individuals,  it  is  necessary  to  prove  that  she  was 
virtually  acting  as  a  transport  of  the  enemy,  and  that  in  this  view 
the  number  of  the  persons  conveyed,  the  nature  of  their  employment, 
their  importance,  and  their  immediate  or  ultimate  destination  may 
then  l)ecome  material  elements  of  proof,  and  that  there  should  be 
evidence  of  intention,  or  of  knowledge  from  which  intention  may  Iw 
reasonably  inferred,  on  the  part  of  the  owner  or  his  agent  or  the 
master.  He  further  says:  ^^  It  is  not  lawful,  on  the  high  seas,  to 
take  {lersons,  whatever  their  character,  as  prisoners  out  of  a  neutral 
>4iip  which  has  not  been  judicially  pn>ved  to  have  forfeited  the 
benefit  of  her  neutral  character." 

I>ana*fi  Wbeaton,  fl50.  651,  note;  PerelA,  Dan  Internationale  nffentllohe 
Heem?lit  (Hc*rlln.  1882).  f  47.  citlnfc  HeflTter.  f  HUh  :  Renianl.  Seu- 
tnillty  of  (2reiit  Britain,  rlmp.  IK 

The  iMMltloii  uf  Mr.  Kewunl  tluit  tiM*  Trent  nhtmUX  liavi*  Immmi  m*iit  lM*fore 
a  prise  court  In  rritlrlMHl  lu  id  North  .\iiM*rU*an  Ueview  (Jnly, 
IHICJ).  1. 

**OiM*  thinic  .  .  .  tlie  Trent  i^atie  did  Hettlr  (HmrliiHlvely,  and  that  Im 
that  where  tlie  imHMUice  of  ointrahaiid  |ierHoiiM  Im  tc»  Im*  I  liter  nipt  eil. 
It  In  anJiiMtlflaMe  to  n*iiM>ve  tlieni  iMMllly  from  tiM*  veMHel  and  to  allow 
her  to  prweetl.  Slie  uiunt  hernelf  lie  Helsinl  and  carrleil  Into  tin* 
lielllfcerent  |M>rt  f(»r  trial  in  the  prist*  murtM.'*  (r»  AnierU*an  I^w 
Review.  *Mh ) 

8ee.  aluo,  l^ttem  of  IIIMorU-UM.  102. 

**Ttiouich  dUiMitclieM  are  rhiRfted  an  contrahand  artlcleH.  and  tlieir  car- 
riage la  lllef(al  iMHiium*  of  tlM*lr  iiecullar  chararter,  ainlmMKadom  art* 
neitlier  coiitnilMind  artlrlen  iM»r  deiniuiKiHl  hy  Inteniatloiuil  law.** 
<  Alid>**H  Kent.  liTAK ) 

For  further  fiotl(*t*M  of  tin*  Trmt  niM*.  m*e  <>oldwln  Smith.  i:(  Maniilllan*a 
MaicaxliH*.  1«ai:  44*  l1nnt*M  Mer<*hantM*  Maicixim*.  1:  M  Simtlieni  Tjiw 
Ilevlew.  N.  ».  X\:  1  Life  of  Thiirlow  Ww*«l.  .\ntohloi;niphy.  «Cfi>: 
111  liiUHloii  Quarterly  Uevlew  <Jan.  ISiti*).  2:iS»:  2  Kevue  de  imtit 
lnt«*niational.  12(1 

Woolsey,  referring?  to  the  scMzun*  of  Me?«<rs.  Masiin  and  Sliilell.  says : 
**Tlie  ves^el  itself  was  all<)\ve<l  t<i  pursue  its  way,  by  waiver  <if  ri^lit 
as  the  ofli<vr  who  made  the  detention  thought,  but  no  dispatclu^s  wen* 
found.  On  this  transact  inn  we  may  n'lnark:  (1)  That  then*  is  no 
pruoesis  known  to  intermit ioiial  law  by  which  a  nation  may  extract 
from  a  neutral  ship  on  the  hi^li  s(*a  a  hostile  amlmssador,  a  traitor, 
or  any  criminal  whatsoever.    Nor  can  any  neutral  ship  be  brought 
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in  for  adjudication  on  account  of  having  such  passengers  on  boanl. 
(2)  Tf  there  had  been  hostile  despatches  found  on  board,  the  ship 
might  have  Ix^en  captui*ed  and  taken  into  port;  and  when  it  had 
entered  our  waters,  these  four  men,  l)eing  citizens  charged  with  trea- 
son, were  amenable  to  our  laws.  But  there  appears  to  have  l»oen 
no  valid  pretext  for  seizing  the  vessel.  It  is  simply  absurd  to  say 
that  these  men  were  living  despatches.  (3)  The  character  of  the 
vessel  as  a  packet  ship,  conveying  mails  and  passengers  from  oiie 
neutral  port  to  another,  almost  precluded  the  possibility  of  guilt. 
Even  if  hostile  military  persons  had  been  found  on  board,  it  might 
he  a  question  whether  their  presence  would  involve  the  sliip  in  giiih, 
as  they  were  going  from  a  neutral  country  and  to  a  neutral  countn*. 
(4)  Tt  ill  be<!ame  the  United  States — a  nation  which  had  ever  insist^ 
strenuously  upon  neutral  rights— to  take  a  step  more  like  the  former 
British  practice  of  extracting  seamen  out  of  neutral  vessels  upon  the 
high  se4is,  than  like  any  modern  precedent  in  the  conduct  of  civilized 
nations,  and  that,  too,  when  she  had  protested  against  this  procedure 
on  the  part  of  (Jreat  Britain  and  made  it  a  ground  of  war.  As  for 
the  rest,  this  affair  of  the  Tretit  has  been  of  use  to  the  world,  bv 
committing  Great  Britain  to  the  side  of  neutral  rights  upon  the  seas.** 

Woolsey.  Int.  I-4iw  §  199. 

"  88.  A  commander  should  detain  any  neutral  vessel  which  is  lieinc 
actually  used  as  a  transport  for  the  carriage  of  soldiers  or  sailors  bv 
the  enemy. 

"'  8J).  The  vessel  should  be  detained,  although  she  may  have  on 
hoard  only  a  small  numlx^r  of  enemy  officers;  or  even  of  civil  official- 
si^iit  out  on  the  public  service  of  the  enemy,  and  at  the  public  cxj)ense. 

''  J)().  The  carriage  of  ambassadors  from  the  enemy  to  a  lunitra! 
slate,  or  from  a  neutral  state  to  the  enemy,  is  not  forbidden  tu  a 
neutral  vessel,  for  the  detention  of  which  such  carriage  is  then* fore  no 
cause. 

'*  01.  It  will  be  no  excuse  for  carrying  enemy  military  i)ers<ms  that 
the  master  is  ignorant  of  their  character. 

'•  1)'2.  Tt  will  be  no  excuse  that  he  was  compelled  to  carry  such 
j)ers()iis  l)y  duress  of  tho  enemy. 

"  J>'^.  A  vessel  whi(!li  carries  enemy  military  persons  Iwconies  liable 
to  detention  from  the  moment  of  quitting  [)ort  with  the  jx»rsons  on 
board,  and  continues  to  be  so  liable  until  she  has  depc^ited  them. 
After  de])()siting  them  the  vessel  ceases  to  be  liable. 

"  J)k  The  eonnnaiider  will  not  Ix^  justified  in  taking  out  of  a  vessel 
any  enemy  ])ers()ns  he  may  have  found  on  board,  and  then  allowing 
the  vessel  to  pioreed;  his  duty  is  to  detain  the  vessel  and  send  her  in 
for  adjudication,  together  >vith  the  persons  on  boardt 
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"  95.  The  penalty  for  canying  enemy  military  persons  is  the  con- 
fiscation of  the  vessel  and  of  such  part  of  the  cargo  as  belongs  to  her 
owner. 

nonand*8  Manual  of  Naval  Prise  Law,  25-26. 

Under  paragraph  88,  the  learned  editor  dtea  Carolina,  4  C.  Rob.  25C; 
Friendfihip,  0  C.  Rob.  420;  Rebecca,  2  Acton,  110;  Commercen,  1 
Wheat  382;  under  paragraph  89,  Orosembo,  6  C.  Rob.  430;  under 
paragraph  91,  Ibid.;  under  paragraph  02,  Carolina,  4  C.  Rob.  256; 
under  paragraph  05,  Friendship,  6  C.  Rob.  420,  and  Atalanta,  6  C. 
Rob.  440. 

Paragraph!!  06-105  of  the  Manual  contain  analagoua  provUlons  on  the 
carrying  of  enemy*8  desimtohea,  which  comprlne  **any  official  com- 
munications. Important  or  unimportant,  between  officers,  whether 
military  or  civil.  In  the  service  of  the  enemy  on  the  public  aflTairM  of 
the  government**  (par.  07),  the  only  exception  being  ** official 
communications  lietween  the  enemy's  home  government  and  the 
enemy's  ambassador  or  consul  resident  In  a  neutral  state,**  It  being 
presumed  that  **they  concern  the  affairs  of  the  neutral  state,  and 
therefore  are  of  a  pacific  character"  (par.  98).  "Official  com- 
munk*atloiis  between  the  enemy  and  neutral  foreign  governments 
are  under  uo  circumstances  ground  for  detention  **  (par.  90). 
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I.  A  BELLIGERENT  RIGHT. 

§  1266. 

"A  siege  is  a  military  investment  of  a  place,  so  as  to  intercept,  or 
render  dangerous,  all  communications  between  the  occupants  and 
persons  outside  of  tlie  besieging  army ;  and  the  place  is  said  to  be 
hlorkaded,  when  such  communication,  by  water^  is  either  entirely 
cut  off  or  rendered  dangerous  by  the  presence  of  the  blockading 
sriuadron.  A  place  may  be  both  besieged  and  blockaded  at  the  same 
time,  or  its  communications  by  water  may  be  intercepted,  while  those 
b\^  land  may  be  left  open,  and  oice  versd,^'^ 

IlaHeck,  Int.  Law  (3rd  ed.,  by  Balcer).  II.  184,  §  a     See,  also.  Id.  193,  f  1& 
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''On  principle,  it  might  well  be  quest ioned  whether  this  rule  [the 
right  to  coniisrate  vessels  bound  to  a  blockaded  port]  can  be  applied 
to  a  place  not  completely  invested  by  land  as  well  as  by  sea.  If  we 
examine  the  reasoning  on  which  is  founded  the  right  to  interrx^it 
and  (Toniiscate  supplies  designed  for  a  blockadeil  town,  it  will  Ih^  diffi- 
cult to  resist  the  conviction  that  its  extension  to  towiLs  investetl  by  sea, 
only,  is  an  unjustifiable  encroachment  on  the  rights  of  neutrals.  Hut 
it  is  not  of  this  departure  from  principle,  a  departure  which  has 
nH.*eived  some  sanction  from  practice,  that  we  mean  to  complain.  It 
is,  that  ports  not  effectually  blockaded  by  o  forc»^  capable  of  imiih- 
pletely  investing  them,  have  yet  lx»en  de<'Jare<l  in  a  state  of  blockade, 
and  vess<>ls  attempting  to  enter  therein  have  lieen  seized,  and  on  that 
account  confiscated.'' 

Mr.  Manibiin.  K4h>.  of  State,  to  Mr.  King*  nilii.  to  Emclaiid.  K«*|it.  20.  1HIN>, 

2  Am.  Statt*  l*u|ierH.  For.  It<*l.  4SiK  4KK. 
See  3  Wbeaton,  apiiendlx,  note  1.  for  an  extrac't  from  tlilH  InMtnirtion. 

and  alHo  for  a  note  of  Mr.  Merry.  BrItiKh  mlnlnter,  to  Mr.  MadlHon. 

April  12,  180I,  and  an  InHtnietlou  of  Mr  Hmlth,  8e<\  of  Navy,  to  i'om- 

UKMlore  l*reble.  Feb.  4.  18CH. 

The  blockade  of  an  enemy's  coa.st  in  order  to  prevent  all  intercoursi* 
with  neutral  powers  ^^  is  a  claim  which  gains  no  additional  stn^ngtli 
by  an  investigation  into  the  foundation  on  which  it  n^sts;  and  the 
evils  which  have  accompanied  its  exercise  call  for  an  efficient  tvm- 
edy.**  The  investment  of  a  place  by  sea  and  land  with  a  view  to  its 
reduction  is  a  mode  of  warfare  which  can  not  n»a.sonably  Ix*  objcH'ttnl 
to,  so  long  as  war  is  recognized  as  an  arbiter  of  national  di.sputes. 
The  original  theory  of  blo(*kades  was  that  of  reducing  pla(*es  by 
means  of  investment.  Marshall,  when  Secn'tary  of  State,  in  an  in- 
struction of  Septeml)er  «V0,  IHOO,  to  Mr.  King,  American  mini.^ter  in 
London,  declared  that  it  might  well  Im>  (|uestioned  whether  the  rule 
of  blockade  could  \ye  applied  to  a  placv  **  not  completely  invi*sted  by 
land  as  well  as  by  M>a,*^  and  that,  if  the  foundations  of  the  subject 
were  examined,  it  would  l^e  difficult  to  resist  the  c*onviction  that  the 
extension  of  the  diK*trine  to  towns  investc^l  bv  scmi  onlv  was  '*  an  un- 
jufltifiable  enf*roachment  on  the  riglits  of  neutrals.**  Kiementarv 
writers  abound  in  expressions  indicating  a  vUtae  i*<mne<*ti<in  U^twivn 
blockades  and  sieges,  and  similar  expressions  had  lH*<*n  umhI  by  I^onl 
Stowell.  ^  The  bloc^kade  of  a  (*oast  or  of  (*onunen*ial  {xisitions  along 
it,  without  any  regard  to  ulterior  military  «i|)erations  and  with  the  real 
design  of  carrying  on  a  war  against  trade,  and  fnm\  its  very  nature 
against  the  trade  of  |)eac(ml>le  and  friendly  powers,  in.stead  of  a  war 
against  arme<l  men,  is  a  pnu^HHling  which  it  is  difficult  to  nn^onrile 
with  reason  or  with  the  opinions  of  nuMlem  times,  .  .  .  Tnfor- 
taBatoly,  howeTen  the  right  to  do  this  has  been  long  recognized  by 
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the  law  of  nations,  accompanied  indeed  with  precautionary  condi- 
tions, intended  to  prevent  abuse,  but  which  experience  has  shown  to 
J)e  lamentably  inoperative.  It  is  very  desirable,  therefore,  that  this 
constant  source  of  irritation  in  time  of  war  should  be  guarded  against 
and  the  power  to  interrupt  all  intercourse  with  extensive  regions  be 
limited  and  precisely  defined,  before  by  a  necessary  reaction  its  exer- 
cise is  met  by  an  armed  resistance." 

Mr.  Cass,  Sec.  of  State,  to  Mr.  Mason,  min.  to  France,  No.  190,  June  27, 

1859,  MS.  Inst  France.  XV.  426. 
See  the  note  under  an  extract  from  this  instmctlon,  sapra,  |  1195. 

The  right  to  blockade  an  enemy's  port  with  a  competent  force  is  a 
right  secured  to  every  l^elligerent  by  the  law  of  nations. 

MoOall  t\  Marine  Ins.  Co.,  8  Cranch,  59. 

Neutrals  may  question  the  existence  of  a  blockade,  and  chall^ige 
the  legal  authority  of  the  party  which  has  undertaken  to  establi^  it 
One  belligerent,  engaged  in  actual  war,  has  a  right  to  blockade  the 
ports  of  the  other,  and  neutrals  are  bound  to  respect  that  right.  Tbe 
blockade  of  the  ports  of  the  Confederacy  under  the  proclamaticm  of 
the  President  of  the  19th  of  April,  1861,  was  valid. 

The  Prize  Cases.  2  Black.  635;  The  Circassian,  2  WaU.  135;  Tbe  AdmlnL 
:\  id.  <50.^ 

"  There  has  in  all  probability  been  an  extensive  importation  of 
mcTcliJindise,  especially  contraband  of  war,  into  Matamoras,  destine*! 
for  the  insurgent  States,  and  an  exportation  of  cotton  from  tho^e 
Stiites  through  the  same  channel.  Our  right  to  blockade  the  mouth 
of  the  Kio  (irande,  for  the  purpose  of  preventing  this  commerce,  may 
he  consich^red  as  at  least  questionable.  A  British  ste4imer  wilh  a 
cargo  of  cotton  has  recently  lx?en  captured  near  the  mouth  of  tlwt 
river  and  has  Ikh^u  sent  to  New  York  for  adjudication.  In  all  proha- 
])ility  this  (lovernnient  will  ultimately  liave  to  pay  heavy  damagp> 
for  this  capture." 

Mr.  Sc'wnnl,  See.  of  State,  to  Mr.  Stanton,  See.  of  War.  March  1.^  1S»2. 

r>i\  MS.  Doiii.  Lot.  48S. 
Mr.  Scwnnl  sii^^ostod  tlie  occupation  of  a  part  of  tlie  left  hank  <>f  tl»p 

Kio  (irniidc  for  tlic  i)nriK)st*  of  preventing  the  tnide  between  tl< 

Mcxi<:in  l>ank,  particularly  near  Matamoras,  and  the  adjacent  n?p«* 

of  Texas.      (Il)i(i.) 
Mr.  Scwanls  letter  rcfcrnul  to  the  case  of  the  British  steamer  /.«6iw»* 

as  to  which  sv(\  also.  Mr.  Seward,  Sec.  of  State,  to  Mr.  Welles,  S»'- 

of  Navy.  March  VX  ^S^\2.  r»(»  MS.  Dom.  I^t.  487. 

Article  7  of  the  ti-eaty  of  1848  l)etween  the  United  States  anJ 
Mexico  sti])iihite(l  that  the  navipition  of  the  river  Bravo  (otherwu* 
culled  the  Kio  Grande)  should  be  free  and  common  to  the  citizens  of 
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both  ooimtriess  witlioiit  interruption  by  either  without  the  consent  of 
the  other,  even  for  the  purpose  of  improving  the  navigation.  Noth- 
ing short  of  an  express  declaration  by  the  Executive  would  warrant 
a  court  in  ascribing  to  the  Government  an  intention  to  blockade  such 
a  river  in  time  of  jwaoe  l)etween  the  two  Republics. 

The  reterlH>rr.  .%  WiiM.  28,  51. 

11.  UOVKRyMESTAL  A\n  DE  FACTO  BLOCKADES. 

§  1267. 

^  Blockades  are  divided,  by  English  and  American  publicists,  into 
two  kinds:  (1)  A  simple  ov  de  facto  blockade,  and  (2)  a  public  or 
governmental  blockade.  This  is  by  no  means  a  mere  nominal  dis- 
tinrtioii,  but  one  that  leads  to  practical  consequences  of  much  im|M>r- 
taiuv.  In  <*ases  of  capture,  the  rules  of  evidenct*  which  are  applii*able 
to  one  kind  of  bhx'kade,  are  entirely  inapplicuble  to  the  other;  and 
wliat  »  neutral  vessel  might  lawfully  do  in  case  of  a  simple  bhx'kade, 
would  Im»  sufficient  cause*,  for  (*oiidemnation  in  case*  of  a  governmental 
lihK'kade.  A  simple  or  de  facto  bl<K*kade  is  constituted  men»ly  by  the 
fa<*t  of  an  investment,  and  without  any  nei*essity  of  a  public  notifica- 
tion. As  it  arises  solely  from  facts«  it  cvasi*s  when  they  tenniiiate; 
its  existeiuw  must,  therefore,  in  all  cases,  l)e  establislied  by  clear  and 
decisive  evidence.  The  burthen  of  prtMif  is  thrown  U|h>ii  the  c-aptors, 
and  thev  an^  liouiid  to  show  that  there  was  an  actual  bl(M*kade  at  the 
time  of  the  capture.  If  the  blo<*kadiiig  shifts  wen*  al)S(>nt  from  their 
fttatioiis  at  the  time  the  allege<l  brearh  <H*<'urre<l,  the  i*aptors  must 
prove  that  it  was  accidental,  and  not  such  nn  al>s(Mi(v  as  would  disM>lve 
Ihe  blfN'kade.  A  public^  or  governmental  bl(M*kade,  is  one  where  the 
investment  is  not  only  actually  establislie<l,  but  when*  also  a  publir 
notification  of  the  fact  is  made  to  neutral  |M>wers  by  the  governnH*nt, 
or  ofR<*erK  of  state*,  de<*laring  the  bI<H*kad(*.  Such  iiotiiv  to  a  neutral 
stale  is  presumed  to  extend  to  all  its  subjivts:  and  a  bhM*kade  estab- 
lialMHi  by  public  e<lict  is  presunuMl  to  continue  till  a  public  notifi- 
cation of  its  expiration.  Ilenn*  the  burthen  of  pnxif  is  chanp*<L  and 
Iho  captunnl  party  is  now  ImmukI  to  n*iM*l  the  legal  presumptions 
•gainst  him  by  uiie<|uiv<N*al  evidem^v  It  would,  pn>lwbly,  not  \n\ 
soArient  for  the  neutral  claimant  to  pnive  that  the  bl<N*kading  sipnul- 
ran  was  alisent,  and  then*  was  no  arttial  inv(*stment  at  the  time  the 
allcipnl  bn*ach  t(K>k  placv;  he  must  also  pmve  that  it  was  not  an 
aeridental  and  t(*m|M)rarv  al)s(*iuv.  tMH*asi(m(*<l  by  storms,  but  that  it 

from  caiisf*s  which,  by  their  nei\*ssary  and   legal  o|x*rati<m« 

tlie  blo(*kade.*^ 

Ilallei-k.  Int.  I^w  {%X  \^\.,  hy  Hakor).  11.  l.H!»:  WlH>nt.  Kloni.  Int.  I^w.  |»t. 
iv.  ch.  Ul.  I  28;  TIh»  ^Vptunuf^  1  UcOk  170;  Tbe  Itetwy,  1  IIoIk  3X!; 
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The  Christina  Margaretha,  6  Rob.  62 ;  The  Vrow  Johanna,  2  Rob.  109; 
Duer  on  Insurance,  vol.  i,  pp.  049,  659;  Philllmore  on  Int.  Law,  toI. 
iii.  §  290;  The  Mereurlus,  1  Rob.  80;  The  Neptunus.  2  Rob.  110: 
The  Welvaart  Van  Pillaw,  2  Rob.  128;  Ortolan,  Diplomatic  de  la 
Mer,  tome  11,  ch.  Ix;  Hautefeuille,  Des  Nations  Neutres,  tit  ix, 
ch.  V,  S  2. 

The  British  steamer  Adula  having  been  captured  on  June  29, 1898, 
by  a  United  States  cruiser,  on  a  charge  of  attempt  to  break  the 
blockade  of  Guantanamo,  Cuba,  it  appeared  that  no  blockade  was 
ever  proclaimed  of  that  plage  by  the  Government  of  the  United  States, 
Guantanamo  being  east  of  the  line  established  by  the  President's 
proclamation  of  the  27th  of  June.  But  it  also  appeared  that  block- 
ades of  Santiago  and  Guantanamo  were  iti  fact  established  by  Admi- 
ral Sampson  early  in  June,  and  were  maintained  till  some  days  after 
the  capture  of  the  Adula;  and,  in  view  of  the  operations  then  being 
carried  on  for  the  purpose  of  destroying  or  capturing  the  SpaniA 
fleet  and  reducing  Santiago,  the  court  thought  these  blockades  most 
be  held  to  have  been  lawfully  instituted,  as  an  adjunct  to  such 
operations. 

The  Adula,  170  U.  S.  351,  affirming  89  Fed.  Rep.  351. 

Near  the  close  of  hostilities  between  the  United  States  and  Spain, 
in  1898,  an  attempt  was  made  to  establish  a  de  facto  blockade  of  the 
port  of  Sagua  le  Grande,  on  the  north  side  of  Cuba,  lieyond  the  limits 
of  the  blockade  proclaimed  by  the  Government  of  the  United  States, 
but  the  attempt  was  abandoned  under  orders  from  Washington,  ami 
certain  ve.ssels  which  had  l)een  seized,  ostensibly  in  connection  wiih 
it,  were  reloast»d.  The  French  steamer  Mmiovhia  was  suppose<l  to 
fall  within  this  category,  but  in  reality  she  appears  to  have  been 
seized,  not  for  any  breach  of  blockade,  but  on  suspicion  of  ''actinffin 
the  interest  of  the  enemy."  August  10,  1898,. the  Navy  Department 
teletrraplHMl  that  it  was  considered  best  for  a  few  days  not  to  extend 
tho  blockade  lx\vond  what  had  l)een  proclaimed,  and  added:  '*  BeyonJ 
thes(»  limits  he  very  careful  not  to  seize  vessels,  unless  Spanish  or 
carrying  contraband  of  war,  as  neutrals  have  a  right  to  trade  with 
j)orts  not  proclaimed  blockaded." 

Naval  Operations  of  the  War  with  Spain,  2,'>9,  280.  298. 

S«H\  as  to  tiio  casi*  of  tlie  Manoubia,  note  of  French  ambassador  to  tbe 

StMTctary  of  State,  Aug.  3,  18S)8,  MS.  Notes  from  French  I^eg.:  Mr. 

Day.  Sec.  of  State,  to  the  Attorney-General,   Auj:.  .'?,   1808.  231)  M& 

Doni.  Let.  501  ;  Mr.  Hay,  Sec.  of  State,  to  Sec.  of  the  Navy,  Miy  22. 

UKK),  24.J  MS.  Dom.  U»t.  211. 
As  to  tlie  Hritish  vessels  /•;.  R.  Mckrrson  and  PUgrhn.  set*  Mr.  Hay.  ?***• 

of  State,  to  the  Attorney-General,  Jan.  ,5,  1900,  242  MS.  Dom.  LA 

1. •».'{.  enclosing  copy  of  a  note  of  the  British  ambassador  of  Dec.  30. 

1SJ«»:  Mr.  llay.  Sec.  of  State,  to  the  Attorney-General,  March  2. 18» 

'J'^  MS.  l>oui.  Let.  237. 
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An  to  the  Mexican  uteamer  Tabasqueno,  nee  Mr.  Day.  See.  of  State.  t«»  the 
Attorney-fSeneral.  Aug.  8.  1WI8,  230  MS.  Dom.  liet.  .'^73;  Mr.  Day. 
See.  of  State,  to  Sec.  of  Navy.  Au«;.  8,  1H»A.  Ul.  r>81 :  Mr.  I>ay.  Se<*.  of 
State,  to  tbe  Attomey-ijeneral,  Aug.  11,  18118,  ItL  (A'i. 

A  proclaimed  blockade  is  not  to  be  territorially  extended  by 
construction. 

The  IVterhoff.  5  Wall.  28. 

A  blockade  which  was  intended  to  *''  blockade  the  whole  coast,  from 
ihe  Chesapeake  Bay  to  the  Kio  (irande/'  did  not  include  the  mouth  of 
the  Rio  (rraiido,  the  middle  of  that  .stn^am  forming  the  iMuindary  line 
between  the  United  States  and  Mexit^o,  and  the  fnn.'  navigation  of  the 
nver  lieing  guaranteed  by  trt»aty.  The  presumption  from  thesi»  facts 
ftmlil  l)e  overcome  only  by  an  express  declaration  to  that  end.  Ilence 
trade,  during  the  reliellion,  l^etween  I^mdoii  and  Matamorus,  two 
neutral  pla(*es,  the  latter  an  inland  port  of  Mexico  and  close  to  the 
M«*xican  lioiindary  line,  even  with  intent  to  supply,  fnmi  Matamoras, 
giMMis  to  Texas,  then  an  enemy  of  the  United  States,  was  not  unlawful 
on  the  ground  of  such  violation. 

The  Peterhoff,  5  Wall.  28. 

in.  COMUTIOXS  OF  VALIDITY. 
1.  AirrHiMUTY  TO  lifirmrirrB. 

8  12«8. 

Blockade  being  a  l)elligerent  right,  any  recognized  l)elligerent  \\Vi^ 
•the  authority  to  exercise  it;  and  the  refusal  to  resptnl  a  blockade 
duly  instituted  would  in  effect  l)e  a  denial  to  the  i)arty  establishing 
it  of  the  possession  of  l)elligerent  rights.  In  two  recent  instaiu*es — 
in  Chile  and  Brazil,  respectively — it  was  intimated  that  if  a  bWkade 
bhould  be  instituted  by  revolutionists  who  had  not  then  lieen  recog- 
nised as  belligerents  it  would  l>e  resix'cte^l  if  it  was  effective,  the 
inference  being  that  if  they  could  in  fact  i*stablish  the  bloc*kade 
they  would  show  themselves  to  be  entitled  to  exercise  lH*liigi*n*nt 
rights,  at  any  rate  to  that  extent. 

To  justify  the  exercise  of  the  right  of  blockade*,  and  legalize  the 
capture  of  a  neutral  vessel  for  violating  it,  a  state  of  actual  war  uuist 
csdst,  and  the  neutral  must  have  knowUnlgi*  or  notitv  that  it  is  the 
intention  of  one  lielligerent  to  bbn^kade  the  |Mirts  of  the  other. 

To  create  the  right  of  bIcK'kade  and  other  Ivlligerent  rights^  as  of 
capture,  as  against  neutrals,  it  is  not  neix^sary  that  the  party  claim- 
ing them  should  be  at  war  with  a  separate  and  independent  |x>wer. 
The  parties  to  a  civil  war  are  in  the  same  predicament  as  two  natioiu? 
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who  engage  in  a  contest  and  have  recourse  to  arms.  A  state  of  actiisil 
war  may  exist  without  any  formal  declaration  of  it  by  either  party; 
and  this  is  true  of  both  a  civil  and  a  foreign  war* 

The  Prize  Cases,  2  Klnck.,  635. 

"The  rule  adopted  by  the  French  Goveniment  in  1861,  in  respect 
to  the  civil  war  then  existing  in  the  United  States,  was  as  follows: 
'The  Southern  States  having  revolted  against  the  Northern  States, 
so  said  this  (Joveniment  on  May  11,  exhibit  to  the  eyes  of  fon»ign 
powers  every  appearance  of  a  government  d^  facto;  under  the* 
conditions,  they  have  a  right  to  l)e  treated  as  belligerents,  and  can 
consequently  employ  against  their  adversary  such  measures  of  roer- 
cion  as  are  usual  in  war.'    France  thus  recognized  in  these  States  the 
right  to  establish  a  blockade,  without  at  the  same  time  recognizing 
them  as  a  new  state,  never  having  entered  into  an  official  communiw- 
tion  with  the  Confederate  States.    The  United  States  followed  tb<» 
same  coui'se  in  I'eference  to  French  interposition  in  Mexico,  never 
having  recognized  Maximilian  as  Pimjjeror,  but  never  havinir  con- 
tested his  right  to  establish  a  blockade.    If  on  August  IT,  1  ■****'*''. 
President  Johnson  declared  null  and  void  the  imperial  decn»e  of 
July  9  declaring  the  blockade  of  Matamoras,  it  was  indeed  onlv 
because  '  the  said  decree,  in  declaring  a  belligerent  blockade  not 
maintained  by  effective  military  or  naval  forces  violated  the  neutral 
right  of  the  United  States.-      (Archiv.  Dip.,  18GG,  IV.  l>76.)" 

Faiichnie,  Blocus  ^laritlnie  (Paris.  1882),  (S^-TO. 

NovemiKu-  1,1 899,  the  United  States  minister  in  Venezuela  reportfti 
tliat  Puerto  Cal)ello  was  "formally  and  probably  effectively  bkk* 
aded  by  Castro  government,''  a  de  facto  organization  which  fL?s\vs)^ 
power  at  Caracas  October  28,1899.  He  inquired  whether  recognitjon 
of  the  blockade  would  not  imply  recognition  of  the  de  facto  govern- 
ment, which  was  "fairly  well  established."  The  Department  of  ^'^'^^^ 
replied:  "If  closure  by  the  de  facto  government  is  supiwrteJ  ".^ 
effective  blockade,  it  must  be  respected  by  all  United  States  merchiD^ 
vessels.'" 

Mr.  liny,  So<-.  of  State,  to  Mr.  Tx>omis,  min.  to  Venezuela,  tel..  ^^^-^ 
18{«),  For.  Rel.  ISDO,  803. 

Tn  ,l\\m\  lft58,  Mr.  Forsyth,  United  States  minister  in  Mexi^^)- 
suspendcMl  diplomatic  relations  with  the  Miramon  government  unW 
he  should  ascerliiin  the  decision  of  the  President.  His  action  "^ 
aj)pi'()ved;  and  he  was  directed  to  demand  his  passports,  to  (1<'P^' 
the  arcliives  of  tlie  legation  with  the  United  States  consul  at  theOty 
of  M(»xic(),  and  to  proceed  to  Vera  Cruz,  where  an  armed  siean^ 
would  be  in  readiness  to  convey  him  to  the  United  States.    All  dip 
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tic  intercourse  with  the  Miramon  government  was  thus  finally  ter- 
t)ate<I.  In  March,  1851),  Mr.  Robert  M.  McLane  was  sent  out  us  a 
V  minister  to  the  Mexican  Republic,  with  discretionary  authority  to 
'ogiiizc'^  the  fi^overnnient  of  President  Juan^z,  if  he  should  find  it  to 
c*ntitleil  to  such  n^cognition,  according  to  the  established  practice 
the  I'nited  States.  Mr.  McLane  pn)cee<led  to  Vera  Cruz,  where 
f  Juarez  government  was  then  establisheil,  and  finding  it  to  Ix.',  as 
dwhinnl,  ''the  only  existing  government  of  the  Republic,"  pn»- 
it^nl  his  cnnlentials.  The  admini.stration  at  Washington  having 
>s<MjuentIy  U»en  hnl  to  UOieve  that  arrangements  wen*  making  by 

*  Miramon  govcTument  to  bhM*kade  V(!ni  CVuz  and  other  [Mirts  on 
»  (fulf  of  Mexico,  the  conunanders  of  the  United  States  vt»s«<»ls  of 
r  in  those  waters  wen^  instructiMl  that  the  Presitlent  liad  (hH^idetl 
hat  no  such  bl<K*kade  will  Ih»  recognizt*d  by  the  UnitiMl  States;'' 
;I  they  were  then^foni  (lirecttnl  to  employ  the  forit^  under  their 
nniaiKl  to  afford  American  vessels  fn^  ingress  and  egress  at  all 
;xicnn  |N>rts  an<I  fully  to  pn»t(H't  them. 

Mr.  ToiH'i'y,  lkH\  of  Navy,  to  C'apt.  Jarvlii,  W  H.  H.  SaraHitak^  Mar.  i:i. 
INi'iii,  S.  Kx.  IKh*.  20,  :\n\  ToiiK.  1  Hoiw.  SiinUar  liiKtru«'tlotm  wt*ri»  m*iit 
to  (*a|»taln  Farra^nit  of  tlu*  lirfntklyn,  and  to  i*uiiuiiaiulen4  TiMiiiiaM 
Tuni«*r  of  tiM*  Saralotja,  Thornton  A.  Jenkins  of  ttie  Prcblv,  uiul 
llaxartl  (»f  tlie  Pocahontas. 

8«\  Kiipra,  I  C»:i. 

*  I  acknowliMlge  the  receipt  of  your  despatch  (No.  l\0)  of  I)ecemlM»r 
\MiK  with  enclosun*s,  luirrating  your  prmttHMlings  in  relation  to  a 

vateiMnl  bUx'kade  of  Port-au-Prin<i»  bv  arnuMl  vess<»ls  in  the  s*»rvic«» 
insumvtionists.  Your  conduct  in  pn>testing  against  the  enfon-e- 
'ntof  thepn)posed  blockade  against  the  vesselsof  the  Tnited  States, 
d  in  nnpiesting  the  giMMl  offi<vs  of  the  consul-general  of  Frano*  to 
nvey  noti<v  of  your  proti^st  by  a  French  man-of-war  to  the  blfN*k- 
ing  fIcH*t,  is  appn)VtMl.  It  is  to  In*  n*gn*tt(Hl.  however,  that  you  «lid 
4  Homewhat  more  distinctly  disjivow  a  <h*sire  for  the  employment 

fonv,  and  that  wli<*n  the  ntnsul-pMieral  inf<irnuMl  you  that  the 
'meh  man-of-war  woultl  guaranty  to  our  commensal  v«»ssels  a  fnv 
i^Higi*  iMitli  (»n  inmiing  in  and  piing  <iut  <if  the  |M>rt,  without  |N*ruiit- 
^them  to  In*  stop|NHl  by  the  vessels  destintnl  to  «*>tablisli  the  bbn-k- 
e, you  did  not  inform  him  that  any  a<*tii>n  involving  violemv  would 
t^pwl  your  nH|uest  or  <lesin\     It  is  unfortunate  that  the  i*onnnantler 

i  foreign  man-of-war  should  U*  invest^Ml,  or  allowed  to  Hip|Mi>4* 
Hwlf  investeil,  with  any  di>4*retionarv  |Miwer  to  U*  exenMH^I  on 
balf  of  this  (fovemment.  Your  situation,  however,  was  an  emlmr- 
^ng  one,  and  in  expressing  th«»  n*gret  forct^l  u|>on  me  by  the 
^iar  circtimstaiu*(*s  attending  that  blockade  it  is  not  intended  to 
^ny  any  reproof  of  your  conduct/' 
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Mr.  Fish,  Sec.  of  State,  to  Mr.  Bassett,  min.  to  Hayti,  No.  30,  Jan.  22, 1870, 
MS.  Inst,  Hayti,  I.  177. 

Early  in  the  civil  war  in  Chile,  in  1891,  the  Congressional  deputa- 
tion on  the  insurgent  fleet  notified  the  Government  authorities  and  the 
foreign  representatives  that  Iquique  and  Valparaiso  would  be  block- 
aded on  February  1,  1891.  Protests  against  the  institution  of  block- 
ades by  the  insurgents  were  made  by  the  consular  bodies  at  both  those 
ports.  The  British  Government,  however,  stated,  January  24,  1891, 
that,  if  an  "  effective  blockade  "  should  exist,  ''  escort  through  it  can 
not  be  given."     In  reality  neither  port  was  ever  blockaded. 

Blue  Book,  Chile.  No.  1    (1892).  2.  8.  25-41;  Naval  War  GoUege,  Inter- 
national  Law  Situations,  1901,  113. 

In  the  case  of  the  naval  insurrection  in  Brazil  of  1893-1894,  the 
American  minister  at  Rio  de  Janeiro  was  instructed,  January  11, 
1894:  ''The  insurgents  have  not  been  recognized  as  belligerents, 
and  should  they  announce  a  blockade  of  the  port  of  Rio  the  sole  test 
of  its  validity  will  be  their  ability  to  make  it  effective.**' 

Mr.  Gresliani,  See.  of  State,  to  Mr.  Thompson,  min.  to  Brazil.  Jan.  It 
1894,  For.  Rel.  1893.  98.  9J). 

2.    RFFECnVENESS. 

§  1269. 

''  To  a  country  whoso  principal  exports  arc,  and  for  a  lon^  i)eriod 
will  1k»,  the  various  articles  of  provisions,  it  is  esstnitial  to  obtain  an 
entire  exemption  from  restraint  in  their  exportation,  except  to  a 
blockaded  j)laee.  And  to  guard  against  the  abusive  extension  of  the 
term  blockade,  it  will  be  necessary  explicitly  to  descriln*  its  nieaninir, 
5111(1  to  confine  it,  as  in  the  declaration  of  the  armed  neutralitv,  'to  a 
port  when*,  by  the  disj)osition  of  the  power  which  attacks  it,  with 
vessels  stationed  sufficiently  near,  there  would  be  evident  danger  to 
enter  it.' '' 

Mr.  IM<k<»rlnj:.  See.  of  State,  to  Mr.  Kufus  King,  min.  to  Kngland.  June 

S,  17Jm;,  MS.  Inst.  V.  States  Ministers,  111.  146. 
For  an  (wtract  from  a  dispatch  of  Mr.  King  to  Mr.  Pickering.  July  1*'. 

17l«),  sec  .*»  Wlieaton,  Appendix,  note  1.     An  extract  fnmi  a  note  «^r 

.Mr.  Iviii^'  to  Lord  (Jrenville,  May  23.  ITiH),  will  V>e  found  at  the  sam^ 

phu'c. 

''  1*»>r(s  not  elTcctually  blockaded  bv  a  force  capable  of  completdj' 
iiivcsiiiior  them,  have  yet  been  declared  in  a  state  of  blockade.  .  .  • 
If  the  etl'cctiveness  of  the  blockade  l>e  dispensed  with,  then  everj'  port 
of  tlie  belliircrcnt  pow(»rs  may  at  all  times  l)e  declared  in  that  state, 
and  the  conunerce  of  neutrals  be  thereby  subjected  to  universal  cap- 
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turc.  BuU  if  this  principle  be  strictly  adhered  to,  the  capacity  to 
blockade  will  be  limited  by  the  naval  force  of  the  beligerent,  and,  of 
a>nseqiience,  the  mischief  to  neutral  commerce  can  not  be  very  ex- 
tensive. It  is,  therefore,  of  the  last  im{)ortam«  to  neutrals  that  this 
principle  be  maintained  unimpaired.  I  observe  that  you  have 
pressed  this  reasoning  on  the  Britisli  minister,  who  replies  that  an 
occasional  al)sence  of  a  fleet  from  a  blockaded  port  ought  not  to  change 
the  state  of  the  place.  AMiatever  force  this  observation  may  be 
entitled  to,  where  that  occasional  absence  has  been  produce<l  by  an 
accident,  as  a  storm,  which  for  a  moment  blows  off  the  fleet  and  forces 
it  fn>m  its  station,  which  station  it  immediately  resumes,  I  am  per- 
suaded,  that  where  a  part  of  the  fleet  is  applied,  though  only  for  a 
time,  to  other  objects,  or  comes  into  port,  the  very  principle  rec|uiring 
an  efl^ective  bhickade,  whirh  is,  that  the  mischief  can  only  be  co-ex- 
tensive with  the  naval  force  of  the  belligerent,  re<juires  that,  during 
such  temporary  al)sence,  the  commerce  to  the  neutrals  to  the  place 
should  lie  fret».'' 

Mr.  MamhaU.  8ec.  of  State,  to  Mr.  King.  niln.  to  England,  8ept  20.  1800, 
2  Am.  State  l*n|ierm  For.  Rel.  48lt,  4SH, 

Het*  :\  Wheiitoii,  A|>|m*im1Ix.  iH»te  1 ;  MarMhall  on  Inauranre  (roiMly*M  <h1.). 
K1.  note  CO.  ami  <>aM*M  tlM*n>  olttMl;  WnilaniH  r.  Rnilth.  2  falnea'a 
R<*f»r.  1 ;  Kudilirre  r.  I'nited  Staten  Inn.  Co..  7  Jotinn.  Kept.  3K. 

Mere  liability  by  neutral  vessels  to  capture,  bj'  belligerent  cruisers 
hovering  around  a  coast,  can  not  con.stitute  a  blockade  of  a  |M)rt  (*n 
such  ci>ast. 

Mr.  Mailifion.  8€h\  of  Htate.  to  Mr.  (\  IMnckney.  niln.  to  Rpaln.  Oft  2r>, 

1M)1.  Am.  State  l*ai>erH.  For.  Kel.  11.  47tS. 
An  extra«'t  fnmi  tliU  InHtniction  In  iclveii  in  li  Wlieaton,  Ap|M*ndlx.  note  1. 

The  law  of  nations  requires,  to  constitute  a  blockade,  that  there 
diouhl  Im»  the  **  preseiuv  and  {Mtsition  of  a  forci*  rendering  aiHi»ss  to 
the  prolubited  place  manifestly  difficult  and  dangerous.  Every  jurist 
of  reputation,  who  treats  with  pre<*isioii  on  this  branch  of  the  laws  of 
nations,  refers  to  an  actual  and  particMilar  bliN^kade.*'' 

Mr.  MadlHon,  S<h*.  of  State.  t«»  Mr.  TImrnton.  CKt.  27.  IHiia,  14  MS.  I>(im. 
l^et.  21.%.  See  altto  letter  of  Mr.  MadiMMi  to  .Mr.  .Merry.  IHn*.  24.  lHo:i. 
Id.  24ri. 

^  No  maxim  of  the  law  of  nations  is  l)etter  establif^hed  than  that  a 
blockade  shall  lie  i*onfliHMl  to  particular  |M)rts,  and  that  an  adecpiate 
fforoe  shall  lie  slatione<l  at  each  to  sup|M)rt  it.  The  force  should  he 
fltmlionary,  and  not  a  cruising  s<|uii<lnui,  and  plare<l  so  m^ar  the 
cntraiioe  of  the  harlx>r  or  mouth  of  the  river  as  to  make  it  evidentlv 

ft 

dbugerooa  for  a  vessel  to  enter     I  have  to  add,  that  a  vessel  entering 
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tlie  port  ought  not  to  be  seized,  except  in  returning  to  it  after  l)eing 
warned  off  by  the  blockading  squadron  stationed  near  it." 

Mr.  Monroe,  Sch*.  of  Stiite,  to  Mr.  de  Onis,  Spaniob  min..  Mar.  20,  1816, 
Am.  State  Papers,  For.  Rel.  IV.  150. 

In  1826  and  1827  a  discussion  took  place  between  representatives 
of  the  United  States  and  Great  Britain  on  the  one  hand,  and  of  Brazil 
on  the  other,  as  to  the  validity  of  certain  blockades  declared  hv  tlie 
Brazilian  forces.  (Jreat  Britain  as  well  as  the  United  States  main- 
tained the  principle  tliat  blockades,  in  order  to  be  binding,  must  lie 
effective. 

See  Mr.  Forl)eH.  ohnrf?6  <raflraire8  to  Buenos  Ayres,  to  Admiral  Ixtbn,  wm- 

lunndinfT  tlie  BraxHlnn  aquadron  blockading  Buenos  Ayrert,  Feb.  \^ 

1S2<;,  Vi  Br.  &  For.  State  Papers,  822. 
The  uiesHage  of  I*reHldent  J.  Q.  Adauis.  of  May  23,  1828,  containing  h  dli# 

of  forreH|M>ndeni'e  in  relation  to  the  Brazilian  blockades,  as  well  as 

to  clainiH  against  the  Brazilian  Ooverniuent.  is  given  In  II.  Kx.  Ok-. 

281.  2C)  (Vaig.  1  8t»8s.  Am.  State  Papeni.  For.  Rel.  VI.  lirJl.  22.    Sh*. 

also.  14  Br.  &  For.  State  Papers.  1165. 
Ar  to  the  blockade  of  Buenos  Ay  res  by  BrasU  and  Mr.  Raguet*s  ikMiiaDil 

for  his  i>assiM)rts,  see  H.  Ex.  Doc.  281,  20  C*ong.  1  seas. :  Am.  Stute 

Pai)ers,  F«)r.  Kel.  VI.  Ur2\. 
As  to  the  Brazilian  blockades  of  Pernambuco  and  the  river  Plate.  »v  1f> 

Br.  &  For.  State  Papers.  lOW). 
For  connnents  on  the  jKisition  of  the  British  Oovemnient  conceniing  tb^" 

Hrnzilian  blockades.  wh»  Memoirs  of  J.  Q.  Adams.  VII.  :Ih.'». 

It  is  not  inconsistent  with  the  principles  of  international  law  fi»rn 
iHMitral  soveivi^i  to  send  an  armed  cruist»r  to  watch  a  MockinK^l 
coast,  so  as  to  s(»o  no  injustice  is  done  to  his  own  merchant  vcsm^'In  ami 
that  th(\v  may  ho  prevented  from  any  irregular  proceeding. 

Mr.  Van  Burcn,  Sen-,  of  State,  to  Mr.  Azambujo,  Mar.  8.  18.^1.  MS.  N'^t**^ 
to  For.  Lcj^s.  IV.  IM'X 

Koft^rrinfi:  to  tlio  blockade  by  the  United  States  naval  fonvs  of  the 
west  coast  of  Mexico  in  1840,  Mr.  Buchanan,  as  S(K*retarv  of  ^^taio, 
in  a  note  to  Mr.  Pakenham,  British  minister,  of  I>ecember  '2^K  1^'"'' 
said :  "  It  is  as  yoi  sufficiently  apparent  from  the  whole  pnK'lainaii»»n 
[of  Commodore  Stockton]  that  he  did  not  intend  to  estahlisli  a  |>a|»«r 
blockade.  This  would  have  l)een  ecjually  unwarranted  by  his  iiistnu- 
tions  and  by  tlie  principles  which  the  United  States  have  maintainwl 
Ml  regard  to  blockades  ever  since  we  became  an  in(le]x^ndent  nation.' 
In  a  circular  from  Mr.  Mas(m,  Secretary  of  the  Navy,  of  IX^cenilvr-i 
to  the  couimandin^  officers  of  the  United  States  Navy  in  the  Pacifif* 
it  is  said  that  •'  a  lawful  maritime  blockade  requires  the  actual  pre> 
once  of  a  sufficient  force  stationed  at  the  entrance  of  the  ports  suffi- 
ciently near  to  prevent  communication.    The  only  exception  to  thia 
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rule,  which  requires  the  actual  presence  of  an  adequate  force  to  con- 
Ktitute  a  lawful  hhN*ka(le«  aris(\s  out  of  the  circunistauiv  of  the  <MTa- 
sional  teni|N>niry  ubsencv  of  (he  l>l(K'katlin^  s(|ua(lron,  |>r<Mlu<*«Ml  hy 
acriclent,  as  in  tiie  case*  of  a  stonn,  which  (Um's  not  su.s|mmi<I  the  lepil 
o|)eniti(mof  a  hhM*ka(le.  The  law  eonsiders  an  attempt  to  take  adviiu- 
tage  of  such  an  acvidental  removal  a  fraudulent  attempt  to  break  the 
bIo(*kade.  The  ITnitinl  States  have  at  all  times  maintaincnl  these 
principhK{  on  tlie  subject  of  blcK*kade;  and  you  will  take  care  not  to 
attempt  the  application  of  |KMialties  for  a  breach  of  bl(H*kade,  excvpt 
in  cases  when»  your  ri^ht  is  justified  by  these*  ruh»s.  You  sliould  ^ive 
public  notice,  that  un<ler  (\)mm(Mlon>  StocktonV  pMieral  notificalion 
no  pf»rt  on  the  we:4  (H>ast  of  Mexico  is  regarded  as  bltM*kad<Hl  unless 
then>  is  a  sufficient  American  forn*  to  maintain  it,  actually  pn^'nt«  or 
tem|>orarily  driven  from  such  actual  presi»nce  by  stress  of  weather, 
intending  to  return.** 

.T7  Br.  &  For.  State  I'npern.  Ww'  et  w^|. 

It  niHNNirM  l»3'  a  tUKpatrli  fnitii  (toiM^ral  Taylor,  of  AprU  *2:t.  1H4C»,  that 
wImmi  (i<*ii('ral  .VtiipiKlla  hiiiiiiiioii<*(I  him  tf>  fnU  hark  fn»iii  liis  iMwitinii. 
ho  onh>r(*(1  a  hliM-kath*  of  the  mouth  of  thi*  Uio  (fraiKh'.  thMMiiiiiK  thin, 
an  1h*  Mild,  a  m«*nKiin»  **  |M*rf<H'tly  |»n»|M'r  iiiiih*r  th<*  rirriiniMtaiiivx, 
and.  at  the  wiiih*  time.  tiM*  most  rfliri^Mit  hhniiih  of  iwtiiiu  tii«*  .Mexican 
<*«Miimaii(Ior  iin<l«*rHtaii(I  that  thin  Ktate  of  r/uMxi  war  wan  iiot  to  lie 
interpret***!  to  hin  advanta^*  only,  whiit*  \v<*  nii|M*d  tla*  in«'«»nv(Mii«*n4i*H 
attending;  it."  On  April  17  Lieutenant  UtMiKliaw  of  tin*  Navy,  pur 
Huant  tf»  (reneral  Taylor's  instruct  ions,  warm**!  u(T  two  Anivrit-iin 
fM*lMM»n<*rH,  which  wen*  alsiut  to  enter  the  river  witii  pn»visioiis.  (Sen 
eral  .Vmpudia  pniti-sti^d  against  tiiis  action,  statinj;  that  one  of  tin* 
vet«M*lH  was  wiMdIy  and  the  (dher  partly  laden  with  provisions  which 
the  <*ontractors  had  eni;at;eil  to  supply  to  tin*  .Mexican  forc«*s.  that 
one  of  tlM*  pn»priet<irs  was  tlie  Spanish  vi<v-4^>iisul.  ami  the  other  IIm* 
Rritish  vioM-onsul.  and  that  iIh*  cvaumenv  of  nations  was  not  to  In* 
internipte<l.  ex<vpt  in  cons4*«iuenci*  of  a  s«i|emn  declaratif>n  (»f  l»l(N*k- 
ade  (^>mmuni4*'«it(**l  and  estahlislieil  in  the  form  pn*HcrilN*d  hy  inter- 
national  law.  lie  demamhil  that  tiM*  vess4>ls  In*  allow(**l  to  n*tuni  tt» 
the  UMiuth  of  the  river,  and  that  tiM'  provisions  U'loUKini;  to  private 
contractors  l»«*  n*stonHl.  It  st^ms  that  U»th  vesM*ls  had  lH*«*n  taken 
with  their  <*arp  es  tt>  Hra»»s  SantiatfiK 

General  Tayh>r.  lai  April  'J*J.  isi(».  replie«l.  and  contt*steil  General  .\mpu 
dia's  |ioHltif»n.     ( S4*«*  corn*s|M»ndeiic«*   a(<<^ini|»aiiyiiif;   the   message   of 
rmtident  Polk  to  (*onKr«*ss.  May  12.  IH4«;.  II.  K\.  Inm-.   h»7.  'Jt*  t'om:. 
1  tietm.) 

•*  It  will  lie  your  duty,  however,  to  U»ar  in  mind  the  true  principli^ 
of  blockade  contendeil  for  and  in>iste«l  u|M>n  by  the  l'nit4Nl  State's. 
Tlicy  are  well  known  to  the  world.  We  deny  that  p*neral  antl  diplo- 
■Mtic  notifications  of  bloi^kade  an*  of  binding  ftinv:  tluiujirh  they  may 
h0  regarded  as  friendly  noti<vs.  HltK'kade  nni^t  1h'  «^>nfiii«Hl  to  |mr* 
ll^i^l^r  and  specified  places,  with  a  sufficient  fonv  near  to  intercept 
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tho  entry  of  vessels,  and  no  vessel  is  subject  to  capture  without 
previous  notice  or  clue  warning." 

Mr.  Cluyton,  Sec.  of  StJite.  to  Mr.  Fleniiikeii,  May  12.  18*0,  MS.  Iitst 
Denmark,  XIV.  72. 

**  A  blo<!kacle,  to  l>c  valid  under  the  law  of  nations,  must  be  eflk*lent;  tlut 
is  to  siiy,  carried  on  by  a  force  competent  to  prevent  tlie  entrance  of 
neutrals  into  the  blockaded  i>orts."  (Mr.  Clayton,  Sec.  of  State,  to 
Mr.  Bowlin.  Jan.  24.  1850.  37  MS.  Dom.  Let  411).) 

Texas  having  in  1842  given  notice  of  a  blockade  of  Mexican  ports,  and  it 
api)euring  that  the  blockade  was  not  **  real,"  the  British  foreign  oflk* 
on  Sept.  21,  1842.  declared  it  to  be  of  no  effect.  (94  Br.  4b  For. 
State  Papers  (1845-1840),  1261,  1202.) 

"  If  the  blockade  [of  Mexican  ports  by  France]  ineffectually  maintaioed 
against  vessels  of  other  nations,  this  Government  would  withhold  its 
protection  from  an  American  vessel  taken  in  the  attempt  to  evade  it" 
(Mr.  Seward,  Sec.  of  State,  to  Mr.  Bond,  Aug.  9,  1802,  58  MS.  Don. 
Ix?t.  47. ) 

As  to  the  duration  of  the  French  blockades  in  Mexico,  see  Mr.  Sewaid. 
So<\  of  §tate,  to  Mr.  Chase,  Ch.  Justice,  Feb.  9.  1807.  75  Ma  Una. 
Let.  231. 

**  Only  Hucli  i>lockades  as  shall  be  duly  proclaimed  and  maintained  Iff 
ade<|uate  force,  in  conformity  to  the  law  of  nations,  will  be  ol*emri 
and  respected  by  the  United  States."  (Mr.  Seward,  Sec.  of  State, 
to  Mr.  Sullivan,  niin.  to  Colombia,  No.  4,  June  13,  18*r7,  Dip.  Cor.  W!»i 
II.  1011,  1012.) 

See,  to  the  same  effect,  Mr.  Evarts,  Sec.  of  State,  to  Mr.  Shishkin.  RowiiB 
mill..  June  12,  1877,  For.  Hel.  1877.  476;  Mr.  Evarts.  Sec.  of  SUte. 
to  Mr.  Christiancy,  min.  to  Peru,  No.  29,  Aug.  8.  1879,  For.  Ufi 
1S70.  81  a 

But  tli(»  person  who  n.*«J!umes  to  enter  a  i>ort  proclaimed  to  Ik*  l»lo<-lisiW 
takes  tlie  respoiisil)iIity  of  Iiis  act,  if  tlie  blockade  is  in  fa«.'t  effottiTf- 
Mr.  Frelinj;iniysen,  See.  of  State,  to  Mr.  Langstou.  min.  to  Hani, 
No.  24<;.  IXh-.  15.  188:^,  MS.  Inst.  Hayti.  II.  307.) 

A  blockade,  once  re<i:ularly  proclaimed  and  established,  will  not  l"** 
held  to  1)0  ineffective  by  continual  entries  in  the  lo«^-lKX>k,  supiHUi'-d 
bv  testimony  of  officers  of  the  vess4»l  s^nzed,  that,  the  weather  U*iii2 
clear,  no  blockadin^r  vessels  weix*  to  be  seen  off  the  port  from  whi«'h 
the  vessel  sailed. 

Tlie  AmiroiuiMla.  2  Wail.  481. 

October  15,  Isss,  the  authorities  at  Port  an  Prince  decide*!  ui>ona 
blockade  of  i\w  j)orts  of  Cape  Ilaytian,  (Jonaives,  an<l  St.  Man'- 
Next  (hiv  th(»v  iiotiiied  the  American  minister,  and  from  that  timeiiJ 
refused  to  clear  vessels  for  those  ports.  It  appeared  that  an  atteinpi 
was  made  to  establish  a  blockade  at  Cape  Haytian,  and  that  dnrin? 
the  next  twenty  days  a  man-of-\'far  was  kept  cruising  l)etwet»n  thii 
port  and  Fort  Lilx^rte,  about  twenty-four  miles  to  the  eastwapl- 
Dnrin*;  this  time  the  cruiser  never  remained  off  Cape  Haytian  *t 
night,  and  eight  sailing  vessels  entered  the  port.     From  November -^ 
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t<)  iKn-eiiiber  3  no  blockadiiifi^  v<»sHeI  whatever  appeared  off  CajK* 
Ilaytian,  while  from  NoveiiiU»r  2  to  IX»(x»iiiImt  1,  inehisive,  twenty- 
six  sailin^r  vessi^ls  and  two  steanishi|>s  entere^l  the  |)ort.  On  I)(H?einl)er 
3  two  Ilaytian  men-of-war  ap|>eared  and  prcM-etHled  to  Kre  u|X)n  the 
city,  hut,  after  remaining?  in  the  offing  till  IMvmlier  (>,  they  departwl. 
From  that  time  on  hardiv  a  S4*mhlani*e  of  a  blockade  existed,  and  as 
late  as  iHHvnilKT  25  all  the  public  armed  vessels  of  Ilayti  wciv  at 
Port  an  Priniv.  S(N>n  after  the  declaration  of  blo<*kade,  an  American 
s4*h(M>ner  was  MMzeil  otT  (lonaives,  but  as  she  had  had  no  notii*e  of  its 
existemv  she  was  sul)sei|uently  release<l  and  an  indemnity  paid. 
Other  |)orts,  in  addition  to  those*  al)ove  mentione<i,  were  als4>  de<*lare<I 
to  Ih>  bl<K*kade<l,  but  the  circumstances  as  to  enforcement  were  similar. 
It  appeared,  in  fact,  that  for  some  time  then?  were  only  two  vessels 
available  for  blockade  dutv,  and  that  l>oth  of  these  wore  on  cme  or 
more  (KM*asions  lyinjf  in  the  harlxir  of  Port  au  Prince.  The  evidence 
appeareil  to  lie  conclusive  that  the  bloi*kade  had  always  been  intermit- 
tent, and  that  it  was  at  no  time  effective  or  valid  in  the  sense  of  l>eing 
mAintaineil  bv  a  force  sufficient  to  restrain  ac(*ess  to  the  coast  or  to 
make  it  difficult  to  obtain  in|n*^ss  or  egress  or  to  pre<*lude  a  ivaMin- 
able  chaniv  of  entranci*.  Under  the  circumstanc(»s,  the  Ilaytian  (iov- 
eniment  was  notifiinl  that  no  blo<*kade  was  auisidennl  as  existing,  and 
that,  if  a  bl(K*kade  should  Ix'  again  pro|xiseil,  '^  due  noticv  of  the  com- 
mencement thereof  must  lie  given,  and  a  reasonable  {HTitHl  during 
which  neutral  vesstds  will  Ih»  |H'rmitte<l  to  depart  with  their  cargoi»s 
must  In*  allowed  and  will  In*  rec^koned  fn>m  the  date  of  such  actual 
commencement.'* 

.Mr.  Itoyiinl.  S«^'.  «>f  State,  to  Mr.  TIk>iu|imiu.  iiilii.  tu  Hiiytl.  X«>.  l^»«^  Fi»l». 

27.  18HI>,  For.  Kol.  1SSJ».  4m. 
H4*e.  alM».  S.  Kx.  IHk\  (»».  Trfi  C'oiif;.  2  HOtw. 
**Tbe  (|Uwtioii  of  tlM'  l(*Kitiiiiti(*.v  ami  <*ir4H*tirenesK  of  a  hlftrkfido  \h  om*  tu* 

fui-t  to  Ik*  detenniiied  In  tnwh  mm*  u|miii   tlM*  cvldiMU^'  pn*s<>iit<M| ; 

and  tlilH  m*iinrtinent  tiin  i»ot  undertake  tci  ex|»reKM  oiiinliuu.  tlN'n*«»n  In 

antl<*l|Hition."     <Mr.  Ha.vanl.  Sts*.  of  State,  to  MiiwrM.  Kaiuer  k  Co., 

Vvb,  m  18»».  171  MS.  lX>ni.  U*t.  t^So.) 

During  a  n*volution  in  Venezuela,  the  minister  of  the  l^iited 
8Ut€*>  reiM^rtinl,  on  (M.  4,  1S1>2,  that  the  '•  blcx-kade "  of  Puerto 
Ca^iplhi  was  ••effect<*<l  by  two  inefficient  Venezuelan  Meainer>  **  which 
wen*  *'  pn»?<*nt  then*  at  intervals,"  ami  whi<'h  "  now  thn*aten  !«>  tin* 
ttpoii  New  York  American  steamers:"  and  he  a^k(*4l  •'whether  the 
naval  ftin-^^s  of  the  l'nite<l  Stat<*s  should  n»'»|Mvt  such  a  blo<*kade, 
idioald  the  steanu*rs  make  an  attempt  to  enter."  Reply  wa^  made. 
on  Orfirfier  5,  that  the  bl<N'kade  was  n^ndennl  "etrn'tive  by  the  pn*-<- 
Cfire  of  bIcM'kading  Vf*s>els  <*om|N'tent  to  warn  and  pn*veiit  eiitran*"!*:" 
tliat  **if  blcN*katk*  In*  intermitte«l.  itmunenMal  ve^M*N  >hc»uld  not  Im% 
pre\'eiited  from  entering,"  nor  should  they  ou  the  other  liand  be 
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"protected  in  breaking  actual  blockade;^  that  instructions  in  ihi< 
st^nso  would  1k>  sent  to  the  United  States  naval  force.s,  and  thiit  the 
steaniei*s  shouhl  lx>  advised  "  that  they  should  not  attempt  to  bnvik 
the  l)lockade  when  it  is  visible."  The  asi)e(^ts  of  the  situation  wtTi'. 
however,  essentially  changed  by  an  investigation  of  the  (tiniplaint 
made  by  the  minister  of  foreign  affairs  at  Caracas,  of  tlie  action  of 
(he  IT.  S.  S.  Kvarmrije^  Sept.  »^0,  1802,  in  convoying  the  steamer 
Philadelphia  into  Puerto  (?abello.  Although  the  bloi*kade  of  tho 
port  was  priK'laimed  August  2(>,  to  take  effect  on  Sept.  10  for  vessi^Is 
from  the  Antilles,  and  on  Sept.  25  for  vessels  fi-om  the  United  States 
it  was  |>ositively  ascertained  that  no  blockading  force?  was  visible  on 
Sept.  H),  21,  23,  25,  20,  or  27,  while  no  information  was  obtainerl  of 
the  presence  of  any  Venezuelan  (lovernment  vessel  either  In^fon*  or 
after  Sept.  30,  when  a  force  was  sent  then»  i>erhai)s  for  the  piirpw* 
of  intercepting  the  Philadelphia,  but  more  probably  for  that  of 
intercepting  another  vessel,  which  was  supposed  to  be  laden  with 
arms  and  munitions  of  war.  (For.  Rel.  1892,  624.)  Under  the 
circumstances,  and  in  view  of  the  fact  that  not  long  previously,  .*ix 
passengers  w^ith  permits  to  le^ve  the  country  were  forcibly  taken 
from  the  American  steamer  (^araras  h\  de  facto  authoritii»s  at  Puerto 
(^alx^llo,  Admiral  Walker  ordered  the  Kearnarge  to  convoy  the  Phihi- 
(lelphia  into  port,  in  order,  as  he  said,  "  to  protect  tho  American  mail 
steamer  from  unlawful  and  irregular  interference  from  either  fac- 
tion." It  seems  that  one  of  the  Venezuelan  gunboats  steanunl  x^y 
ward  the  PhiUulclphia^  but  did  not  speak  her,  or  make  any  nvo^riuzt^' 
:-igiial  to  attract  her  attontion.  With  reference  to  this  situation  th^' 
Department  of  State,  <m  Oct.  18,  18J)2,  said:  ""If,  as  api>ears  from 
the  facts  stated,  no  serious  and  continuous  visible  blockade  of  that 
port  (Puerto  ('al)e]lo|  was  maintained  an<l  a  mere  pretensi*  of  hhn'k- 
nde  kept  up  l)y  sending  a  vessel  there  only  on  the  periodical  (KTa>ioii> 
when  the  .  .  .  steamers  wore  scheduled  to  touch  at  that  {mjiI, 
il  could  not  b<'  respected  as  effective  under  international  law.  ni(»*'k- 
ade  to  he  effective  nnist  be  maintained  against  all  commenv,  ami  aim 
to  visihly  ch)se  the  port  [andj  not  be  directed  to  interfeivmv  with 
particular  ships  at  intervals."* 

Mr.  S(riijr;:s,  miii.  to  Veiiozuola,  to  Mr.  Foster,  Se<*.  of  State,  tel..  (Vt.  4. 

isirj.   For.   Url.   iSi»L\  c>iIS:    Mr.   Foster  to  Mr.  S*Tu>:jrs.  toL.  i>'t  '. 

ISJrj,    id.   {\l\\    MS.    Inst.    Venezuela.   IV.    l'.)0;     Mr.    Si-rup.,'s  to  Mr. 

F<»stor.   Oct,    7,    ISirj,    For.    Hel.    1S1)2,   C»2[M*»:U;    Mr.    Wliarton.  Act 

Se<\  of  State,  to  Mr.  Scrujrffs.  Oct.  18.  ISirj.  id.  CkCk 
For  a  A'eneznelan  ^It^cree  of  Idockade  of  the  mouth  of  the  OriiUKV.  Oi't.  i 

ISTl.  and  a   d<Mr(M>  of  May  4.  1S72,  ahrogatlnj;  the  previous  liei-nv. 

sre  S,  .Mis.  I)o<'.   lc,s,  .10  Conjr.  1  sess.  71.  81. 

"A  ])lockade  to  i)e  (^fl'ective  and  binding  must  be  maintained  l»y  ?» 
force  sufticient  to  render  ingress  to  or  egress  from  the  port  dangerous" 
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liiMtnirtloiiR  to  BI<M*ka(1itii;  Vc'khoIk  iiikI  (*mlKorH.  OoiktiiI  Onlc^rn,  No.  4!K!, 
JuiM'  'Jll.  1K!»S.  For.  Uvl  IH!»M.  7S<K 

The  Fn»nch  steamer  Olhulf  Rotlvhjinz^  UOon^in^  t<»  the  C'oiiipsipiic 
(teiierale  TniiiMitlHiitif|ne,  siiiled  from  Havre  June  ir>,  ISi^s,  on  lier 
regular  voyage,  under  lier  mail  eontraet  with  the  KriMieh  (Jovern- 
iiient,  for  the  West  Intlian  ports  of  St.  Thomas,  San  Juan  (  Porto 
Kieo),  Puerto  Plata,  ('a|H»  Ilaytian.  St.  Marc*.  Port  au  Prinet*, 
(fonaives,  and  n*turn.  calling  at  the  same  |M)rts. 

A  pnH*lamation  de(*laring  San  Juan  to  In'  l)l<K*kaded  was  issued  by 
the  (tovernment  of  the  I'nited  Stat4*s  on  June  27,  1S9S.  The  Oihulr 
Roilrltnuz  arrived  at  St.  Thomas  on  Julv  ^i,  ami  on  Julv  4  entenMl 
the  |Kirt  of  San  Juan.  The  W  S.  S.  YoHvm\ti\  which  was  W\\\^  thnn* 
inih*s  sou thwi»st ward  of  the  |M)rt,  on  IdiK'kade  duty,  pive  chase,  hut 
was  unahle  to  ivach  the  steamer  In* fore  she  had  tununl  in  anti  (H>me 
untler  the  protiM*tion  of  the  shoiv  hatterit^s.  When  (m  the  following 
morning  she  came  out,  the  connnander  of  the  Yimvm\ti\  acivpting  the 
master^s  statement  that  he  diti  not  know  that  the  |>ort  was  hlfN^katlcHl, 
endorstnl  on  her  log  an  official  warning  and  |NTmitted  her  t(»  pnK*iHMl. 
She  duly  completed  her  outward  itinerary  aiul  had  left  Puerto  Plata 
«>n  her  return  voyage  when,  on  .fuly  17,  she  was  captun'd  hy  the 
Tnited  States  steamship  Svir  (hleauH  off  San  Juan,  on  the  charp» 
of  attempting  to  enter  that  |N)rt.  Questions  were  raised  <  1)  as  to 
die  existenct*  of  the  intent  to  enter,  and  (i2)  as  to  the  existence*  of  a 
lawful  hhN'kade.  The  court  In»Iow  douhttnl  the  validitv  of  th<*  hl(N*k- 
ade,  lN»(*auM>  it  was  maintaincnl  hv  (»nlv  one  cruisi*r.  The  Supn*me 
OmiH  ol»s4»rved  that  the  test  was  whether  tlie  hlcK'kade  was  '•  pnnii- 
cully  effe<*tive;**  that  this,  though  a  mixed  <|u«*stion,  was  one  '*  nion* 
€if  fact  than  of  law;  "  that,  hv  <i«*neral  Orders,  Xo.  4S>'J,  **  a  hhM'katle 
to  U*  effe<*tive  and  binding  nnist  W  nuiintainetl  hy  a  fonv  sufficient  to 
render  ingn^ss  to  or  egress  from  the  |)ort  dangiTous:  **  that,  while  it 
wmn  n<»t  practicahK*  to  tieline  the  degn*4*  of  danpT  that  shouhl  consti- 
tute a  test,  it  was  enough  that  the  dangiT  was  **  n*al  antI  appan^nt:  ** 
and  that  the  (|ut*stion  of  effe<*tivene^ss  was  not  <*ontrolhHi  hy  the  num- 
lier  of  the  hhN*kading  forn*.  The  |N>sition  n»uld  not,  said  the  oMirt, 
Ijt  niaintaincnl,  that  one  iniMhTu  rruixT.  though  sufficient  in  fact.  w:t^ 
not  sufficient  in  law:  nor  could  a  vt*»(d.  actually  raptun^l  in  iittrmpt- 
ing  to  enter  a  hltM*kaded  |M>rt.  after  a  warning  entered  on  her  loir  hy 
M  «Tiiis4T  <»ff  that  port  oidy  a  few  day>  U^fon*,  di^pntr  the  efli«*it»ncv 
of  the  fonv  to  whi(*h  she  was  siil»j<M*t(N|.  Tln»  hliM'kade  wa^  lln»ivfori» 
Ih*I«I  to  In*  effe<*tive  and  hinding.  On  the  otiier  hand,  the  e<iurt 
cli*f*id<*<l  that  the  intent  to  l»n*ak  thr  hl(M*kade  wa*«  not  *«uffi<*icntly 
n^tahlishfNl :  hut.  in  view  of  (*in'um>tane<'<  of  ^ii>pirion,  orden**!  that 
raititution  should  In*  awarded  without  damages,  and  that  the  (*«ists 
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and  expenses  of  her  custody  and  preservation,  and  all  costs  in  the 
causc^  (»x('ept  tlie  fees  of  counsel,  should  lx»  imposed  on  the  ship. 

Tlie  Oliiido  Uoilriguez,  174  U.  S.  510;  i-ited  in  The  Newfuundlaud,  1?» 
IT.  S.  1)7. 

For  the  case  of  the  OUnde  Rodriguez  In  the  court  below,  see  80  Fed. 
Hep.  105;    01   id.  274. 

Tlie  President,  in  his  proclumntion  of  April  2(1,  1808,  in  relation  to  the 
ruit»H  of  mnritinie  law  to  be  observed  by  the  United.  States  iu  the 
(•ontlict  with  Spain,  adhering  to  the  uniform  ixNiition  of  the  United 
States.  d(H*iared;  "3.  Blockades  in  order  to  be  binding  must  be 
effective."  (Proclamations  and  Decrees  during  the  War  witli 
Spain,  77.) 

*  "  In  some  cases,  where  a  blockading  squadron,  from  the  nature  uf 
the  channels  leading  to  a  port,  can  be  eluded  with  ease,  a  large  number 
of  successful  evasions  may  be  insufficient  to  destroy  the  legal  efficiency 
of  the  blockade.  Thus  during  the  American  civil  war,  the  blockade 
of  Charleston  was  usually  maintained  by  several  ships,  of  w^hich  one 
lay  off  the  bar  betw-een  the  tw-o  principal  channels  of  entrance,  while 
two  or  three  others  cruised  outside  within  signaling  distance.  This 
amount  and  disposition  of  force  stH?m  to  have  l)een  thought  by  tlw 
British  (lovernment  amply  sufficient  to  create  the  degree  of  risk  neces 
sary  under  the  English  view  of  international  law,  although  from  the 
peculiar  nature  of  the  coast  a  large  number  of  vessels  succeeded  in 
getting  out  and  in  during  the  whole  continuance  of  the  blockade." 

Hall,  Int.  Ljiw  (r>tb  od.),  701.  citing  Bernard.  Neut.  of  Great  Britaiu, 
chaps.  X.  and  xl. 

"  To  agiee  to  perform  a  duty  effectively  is  a  very  different  thin^fnMii 
agreeing  to  perform  it  absohitely;  the  latter  engagement  is  a  guaran- 
tiee, the  former  is  an  engagement  to  perform  the  duty  unless  r//*"* 
intervene.  A  carrier,  for  instance,  does  not  insure  against  a  siuWen 
frost  whicli  a  prudent  pei>;on  coukl  not  fores(»e,  nor  against  |)eculiar 
and  extraoi'dinarv  storms:  nor  even  against  defective  per  forma  nn»  in 
emnloves,  when  this  defectiveness  arises  from  extraordinarv  inter- 
fereii('(»s  not  to  be  prognosticated.  And  so  it  is  with  blocka«Ies.  A 
f)lockade  to  be  etfective  iie(»(l  not  l>e  perfect.  It  is  not  necessary  tlnit 
th*'  beleaguered  port  shouhl  be  hiMMnetically  seah^l.  It  is  not  enoiisd^ 
to  make  tlie  blockade  ineffective  that  on  some  j)articularly  stonny 
night  a  l)l()(*ka(Ie-runner  slid  through  the  blockading  sipuidron.  N«>r 
is  it  enough  that  through  some  exceptional  and  rare  negligencv  of  tl»' 
officM'rs  of  one  of  the  blockading  vessels  a  blockade-runnier  was  allowfl 
to  pass  when  pcM-fect  vigilance  could  have  arrested  him.  But  if  t\\<^ 
blockade  is  not  in  the  main  effective — if  it  can  ln»  easilv  ehul<e<l  -if 
escaping  its  toils  is  due  not  to  cuifun  or  some  rare  and  exceptional  iw?- 


8 1270]  PAPEB.  797 

lipenoe,  but  to  a  general  laxity  or  want  of  efficiency — then  such  block- 
ade is  not  valid.''' 

Wharton,  Com.  Am.  I^w,  §  233.  p.  332. 

Haker,  referring  to  the  fourth  clause  of  the  Declaration  of  Paris  of 
185r),  which  <leclares  that  "  blo(*kades,  in  order  to  l>e  binding,  must  1x5 
effective/'  makes  the  singular  statement:  ^'Tliis  |)n>position  has  lieen 
ado|)te<l  by  most  civilized  nations  with  the  exci*ption  of  the  United 
St«t4»s,  Spain,  Mexico,  and  Venezuela/'  No  other  principle  was  ever 
maintained  by  the  United  States,  ami  it  was  chiefly  against  its  viola- 
tion that  the  United  States  went  to  war  in  1812. 

See  Flmt   Ktefw   in    Int.   I^w,  by   Sir  Slienitou    Hakor,    Hurt.    (Ixindon 
IHOO)  2tl. 

A  blockade  may  \iQ.  made  effectual  bv  Imtteries  ashore  as  well  as  bv 
Khi|>s  afloat.  In  the  cas4>  of  an  inland  fort,  the  most  eff<vtive  blo(*kad<> 
would  l)e  maintained  by  Imtteries  (*onunanding  the  river  or  inlet  by 
whi<*h  it  may  Ik?  approache<l,  supporte<l  by  a  naval  force  sufficient  to 
warn  off  innocent  and  capture  offending  vessels  attempting  to  enter. 

The  Clrcamlan,  2  WaU.  135. 

3.  Papu  RLocKAnsa. 

§  1270. 

"The  fictitious  blockades  pn)claime<l  by  (Jreat  Kritain  and  made 
the  pretext  for  violating  the  commenv  of  neutral  nations  have  lnH»n 
one  of  the  greatest  abuses  ever  committe<l  on  the  high  seas.  During 
the  late  war  they  were  carritMl  to  an  extravagant*  which  would  have 
been  ridicidou.s,  if  in  their  effe<'ts  they  had  not  inflictiMl  such  serious 
and  exten.sive  injuries  on  neutral  nations.  Ports  were  pnK*laime<l  in 
a  state  of  blo(*kade  previous  to  the  arrival  of  any  force  at  them,  wen* 
considennl  in  that  state  withotit  n*ganl  to  intermissions  in  the  pn»s- 
ence  of  the  blockading  fon*e,  an<l  the  pro<*lamations  left  in  o|M*ration 
after  its  final  departure:  the  British  cruisers  during  the  whole  time 
seising  everj*  vessel  Ixnmd  to  such  ports,  at  whatever  distance*  fnim 
them,  and  the  Rritish  prize  courts  pnmouncing  <H>ntleuuiatif>ns  wher- 
ever a  knowledge  of  the  pnK*lamation  at  the  time  of  sailing  could  U* 
presumed,  although  it  miglit  afterwards  U*  known  that  no  real 
bifx*kade  existed!.  The  whole  scvne  was  a  jHTfcvt  nuK*kerv  in  which 
fact  was  sacrificed^  to  fonn  and  right  to  |Miwer  and  plunder.  The 
ITnited  States  were  among  the  gn»atest  sufferers:  and  wouhl  have 
been  still  more  so,  if  reilress  for  some  of  the  s|N»liati<»ns  pnMiMMling 
from  this  soun*e  had  not  fallen  within  the  provisions  of  an  article 
in  the  treaty  of  1794.'' 
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Mr.  Madison,  Sec.  of  State,  to  Mr.  Monroe^  min.  to  England^  Jan.  5,  I80i 

MS.  lust  U.  States  Ministers,  VI.  161. 
See,  as  to  the  conditions  existing  prior  to  the  peace  of  Amiens,  Moore, 

Int.  Arbitrations,  I.  21)9  et  seq. ;  V.  4419-4422. 
For  do(mnients  relating  to  paper  blockades,  see  ai^.  to  United  States  v. 

Palmer,  3  Wlieat.  610,  app. 

October  20,  1803,  the  commander  of  the  British  ship  of  war 
BeUerophon^  off  Cai>e  Francois,  announced  that  "  every  port  in  the 
island  of  St.  Domingo"  was  in  a  state  of  blockade  and  warned  ves- 
sels that  if  they  were  seen  or  found  within  three  leagues  of  the  land, 
afti*r  that  date,  they  would  be  seized  as  prize.  The  only  intimation 
whicli  the  United  States  appears  to  have  received  concerning  this 
blockade  was  by  the  endorsement  made  on  the  register  of  an  Ameriain 
ship  which  was  afterwards  communicated  to  the  Department  of  State 
by  a  collector  of  customs  in  the  United  States,  late  in  December,  1S0.1. 

Mr.  Adams,  Sec.  of  State,  to  Mr.  Cowper,  March  17,  1821,  18  MS.  LKun. 
I^t.  282. 

On  April  8,  1806,  the  British  Government,  in  retaliation  for  a 
decree  of  Prussia,  issued  on  the  occupation  of  Hanover,  excluding 
British  trade,  declared  the  mouths  of  the  Ems,  Weser,  Ell)e,  and 
Trave  to  be  in  a  state  of  blockade.  On  May  16,  a  similar  declara- 
tion was  made  in  respect  of  the  whole  coast  of  the  continent  from  the 
river  Ell)e  to  the  port  of  Brest,  inclusive.  In  the  following  Septem- 
ber, this  blockade  was  declared  to  be  discontinued  as  to  the  a>a>t 
from  the  Elbe  to  the  Ems.  On  November  21,  1806,  Napoleon  issued 
from  the  imperial  camp  at  Berlin  a  decree  which  declared  the  Brit- 
ish Islands  to  l)e  in  a  state  of  l)lockade  and  all  commerce  and  corres- 
pondence with  them  to  l)e  prohibited.  Keferring  to  this  decree. 
Lord  Ilowick,  on  January  7,  1807,  issued  an  order  in  council  hy 
whidi  neutral  vessels  were  forbidden  to  trade  from  one  port  t«t 
another,  both  of  which  were  in  the  possession  or  control  of  Framv 
or  her  allies.  On  the  11th  of  Noveml)er,  further  orders  in  council 
were  issued,  which  prohibited  neutral  vessels  from  trading  with  the 
ports  of  France  and  her  allies  and  with  all  ports  in  Eurojx?  fnnn 
which,  thou<j:h  they  were  not  at  war  with  Great  Britain,  the  Briti>h 
fla<r  was  exclu(l<'(l,  unless  such  vesst^ls  should  clear  from  a  British 
j)()rt  under  regulations  to  be  prescribed  in  the  future.  On  December 
17,  ls()7,  Napoleon,  in  retaliation  for  these  orders,  issued  his  Milan 
decree  which,  l)esi(les  declaring  every  ship  that  had  submitted!  to 
search  by  tlu»  English  to  be  good  prize,  repeated  the  divlanuion 
that  the  British  Islands  were  in  a  state  of  bloi^kade,  and  declarcnl  that 
every  shi])  that  should  sail  from  or  be  destined  to  a  port  hi  (rn'-at 
Britain  or  the  British  possessions,  or  in  any  country  occupied  by  tin* 
British  ti'oo[)s,  should  be  good  prize.    Against  these  various  orders 
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and  decrees,  the  United  States  protested,  and  as  measures  of  retalia- 
tion resorted  to  embargoes  and  non-intercourse,  and  in  the  case  of 
Great  Britain,  which  was  aggravated  by  the  question  of  impressment, 
eventually  to  war. 

Mnorp,  Int.  ArtiUratlotifi.  V.  4447-14.W. 

For  the  text  of  the  variouH  onlerR  iind  decrees  of  the  lieUlgereiit  |M>werH 
in  Kun»|ie,  uflTeetlng  tlie  cumnierce  of  the  United  Htateft.  fu>e  Am. 
State  Papeni,  I'\>r.  liel.  III.  2(n. 

Count  UomanzoflTH  circular  of  May  14,  18CM),  aa  to  the  hloclcade  of  tlie 
lialtlc,  is  given  in  Am.  Htate  Taiieni.  For.  Uel.  111.  .127. 

The  Secretary  of  State  refiorted  on  January  11.  1810.  that  he  liad  m) 
information  **  relative  to  tlie*  hlodcade  of  the  Baltic,  and  of  tlie  exclu- 
alon  of  neutral  vtwaelH  hy  Humia.  Swe<len.  ami  Denmark."  hut  that 
it  was  presumed  that  the  (enclosed  |mi»ers,  tlie  flrKt  of  which  was  a 
translation  of  a  **  ukase  **  of  tlie  Russian  (2<}venimcnt  of  May  14. 
1800,  an<l  the  second  a  tranHlaticm  of  Instruct l(»iis  jclven  to  Hanish 
privateers  on  Seiitenilier  14.  1807.  might  lie  of  interest  to  neutrals. 
(15  MS.  l)ooi.  I^t.  40:i) 

For  l*resident  Madison's  mc^ssaire  of  January  12,  1810.  with  accomimny- 
ing  |»a|M*rs.  relative  to  tls*  French  hlockade  of  |M>rts  in  tlie  Baltic, 
see  7  Waifs  State  ra|M»rs,  342. 

The  iMwition  of  tlie  United  States  with  regard  to  paiN^r  hlockades  is 
exfionnded  hy  Mr.  IMnkney  In  his  note  of  January  14.  1811.  to 
liord  Wellesley.  Am.  State  Pafiers.  For.  Uel.  HI.  400;  the  iiosition 
of  the  British  (rovemment  is  exliihltiHl  in  not«»s  of  Mr.  Ft»ster.  Brit- 
ish min.  at  Washiogton,  to  Mr.  Monroe,  in  Am.  State  Pafiers,  For. 
Rel.  III.  4:». 

No  actual  blockade  of  any  British  port  in  the  West  Indies  was 
mmintainecl  by  the  French  clurinp  the  jx^ricKl  of  French  s|M)liation, 
and  a  ship  laden  with  provisions,  InuhuI  for  one  of  such  Hritish 
ports,  was  not  subject  to  condemnation  by  the  French  while  the 
French  treaty  of  1778  reniaine<l  in  force. 

Hooper  r.  ITnlted  Statc-s.  Zl  i^,  cM.  44tfl 

"The  British  Government  having  repealwl  the  orders  in  council 
and  the  bl(M*kade  of  May,  IKCXi.  and  all  other  illepil  blockades,  ami 
having  de<*lareil  that  it  would  institute  no  bUvkade  which  should  not 
be  supported  by  an  adequate  fonv,  it  was  thcui^ht  U^tter  to  leave  that 
ipiestion  on  that  ground,  than  to  (Huitinue  the  war,  t<»  obtain  a  iiion* 
precise  definition  of  blcM*kade.  after  the  other  <'s>4Mitial  caus4'  of  the 
%  that  of  impressment,  shcnild  U»  removwl/* 

Iff.  Mcmroe.  Sec.  of  State,  to  tin*  envoys  at  (ilsMit.  Jnne  *2X  1814.  Am. 
State  Paiiem.  For.  Uel.  III.  7(mi. 

AhtMHich  the  eommlssloners  c»r  the  rnitiM  States,  dnrinf;  ttie  ronferen4V 
at  Qheot.  were  unable  to  ohtnin  from  <wn*at  Britain  any  deflnltlon 
whleh  woakl  limit  hl(M*ka«le.  the  British  tknenunent  from  that  time 
eeaatd  to  cUiIdi  that  l»l<K*kades  were  eflfe^'tive  unless  su|>|M)rte«l  l»y  a 
naral  forre  adeiimite  to  suhstantUll^'  seal  the  fiort  (Am.  State 
Pap«a,  Wot.  BeL  IV.  a) 
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"  This  consideration  ought  to  operate  with  still  greater  force  in 
leading  the  British  cabinet  to  an  adjustment  of  the  principal  objects 
of  collision  iKjtwcon  neutral  and  belligerent  interests.     The  unex- 
jiniplotl  outrages  upon  all  neutral  rights  which  were  sanctioned  dur- 
ing the  lat(»  wars  both  b}'  Great  Britain  and  France,  were  admitted 
by  both  to  be  unwarranted  by  the  ordinary  laws  of  nations.    Tliey 
were,  on  both   sides,  professed  to  be  retaliations,  an<l  each  part}' 
pleaded  the  excesses  of  the  other  as  the  justification  of  its  own.    Yet 
so  irresistible  is  the  tendency  of  precedent  to  become  principle  in 
that  part  of  the  law  of  nations  which  has  its  foundation  in  usage, 
that  Great  Britain,  in  her  late  war  with  the  United  States,  applied 
apiinst  neutral  maritime  nations  almost  all  the  most  exceptionable 
docti-ines  and  practices  which  she  had  introduced  during  her  war 
against  France.    The  maritime  nations  were  then  Uk^  so  subservient  to 
her  dominaticm  that  in  the  Kingdom  of  the  Netherlands  a  clearance 
was  a(;tually  refused  to  vessels  from  thence  to  a  port  in  the  Ignited 
States   on   the    avowed   gi*ound   that   their   whole   coast   had  been 
declared  bv  (ireat  Britain  to  ho  in  a  state  of  blockade.     The  whole 
coa.st  in  a  state  of  blo<^kade,  while  the  British  commerce,  uiK)n  eveir 
s(^a,  was  writhing  under  the  torture  inflicted  by  our  armeil  vessels  and 
[)rivateers  issuing  from  the  ports  thus  pretended  to  be  in  blockade! 
The  dereliction  of  the  rights  of  maritime  neutrality  by  a//  the  allied 
powers  at  the  congress  of  Vienna,  and  at  the  subsequent  negotiations 
for  settling  the  affaii-s  of  Europe  at  Paris,  have  so  far  given  a  tarit 
sanction  to  all  th(»  British  practices  in  the  late  wars  that  none  of  tlum 
would  have  a  right  to  complain  if  the  United  States,  on  the  contin- 
gon^'V  of  a  niaritinio  war  in  which  they  should  l)e  engsiged,  should 
ap])ly  to  the  neutral  connnerce  of  all  those  allies  the  doc^trines  which 
they   thus  siitrcMed   Great   Britain,  without  remonstrance,  to  apply 
against  il  in  her  lat(»  contest  with  the  United  States." 

Mr.   AdMins,   Sec  of  Stnte,  to  Mr.   Rush.  miu.  to  Eni^lnnd,  Nov.  H  l**!'- 
MS.  Inst.  IT.  States  Ministers,  VIII.  152. 

Se|)teniher  ^k  1815,  the  Spanish  minister  at  Washington  annoumvil 
that  the  captain-gt'iieral  of  Caracas,  General  Morillo,  was  aUnit  to 
(h'cree  a  ))l()eka(l(»  of  the  ])orts  of  the  vicerovaltv  of  Santa  Fe,  ineliid- 
inir  Cnrtha<iena,  Mn<l  that  everv  neutral  vessel  found  on  those  coaj5> 
would  he  eonsi(lere<l  good  prize.  On  March  2,  1810,  he  stated  that. 
C.irihagena  having  heen  compelled  to  surrender.  General  Morillo 
had,  on  th<'  IDth  of  the  preceding  December,  decided  to  continue  the 
hhxivade  ffoni  Santa  Marta  to  the  river  Atrato,  and  had  given  onli'i^ 
that  if  any  vessel  should  Ik*  met  south  of  the  mouths  of  the  Mapla- 
lena  Of  north  of  the  j)arallel  of  Caj)e  Tiburon  on  the  Mosquito  shoiv. 
and  l)et\veen  the  meridians  of  those  points,  she  would  be  declared 
good  prize,  whatever  her  destination ;  but  that  the  ports  of  Santi 
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Marta  and  Puerto  I^Ilo  would  \h*  open  to  the  (^oninierce  of  neutnils. 
Against  this  nieaiture  Mr.  Monnie,  on  Marcli  20,  1810,  protested,  on 
the  ground  that,  while  it  dei*Iared  a  i^oast  of  Heveral  luindred  miles 
to  he  in  a  state  of  hloc*kade,  ade<|uate  means  for  enfon*ing  it  diil  not 
exist.  The  Spanish  minister  replied  that  there  were  only  thre<»  |K)rts 
of  entr}'  on  the  coast  in  question,  and  that  a  s<|uadron  hud  sailetl  fn>m 
Cadiz  to  enforce  the  l)loc*kade,  but  he  also  argue<l  that  the  measun* 
amounted  merely  to  an  enforcement  of  the  laws  n^luting  to  the  Indi(*s« 
by  which  fon»igu  vesst»ls  found  near  or  evidently  shaping  their  cours4» 
toward  the  Spanish  colonies  were,  unless  s|)e(*ially  license<l  to  trade 
with  them,  liable  to  contis(*ation.  (>n  Julv  20,  18ir».  instructions  wen* 
gent  to  Mr.  Erving,  American  minister  at  Madrid,  in  n»ganl  to  vessi»ls 
which  had  bi*en  Keize<l  at  Carthagena  and  to  citizens  of  the  Tnite^l 
States  who  had  been  imprisone<l  there.  The  citizens  had  Ikmmi  re- 
leaseil,  but  not  the  vessels.  It  appeared  that  the  vessels  were  M^izcnl 
under  the  decree  of  December  10,  1815.  In  1810  Mr  Christopher 
Hughes,  jr.,  was  s(Mit  by  the  United  States  to  Carthagi^na  for  the 
purposi»  of  reclaiming  the  pro|>erty  that  had  bwn  wized.  He  was 
compellcHl  to  n*turn  unsatisfied.  The  claims  were  embraivd  in  the 
settlement  of   is  19. 

AtiL  state  I*fi|)orM.  For.  Uel.  IV.  irj4S;  Moore.  Int.  .Vrbltnitl«»iiK.  V.  44m; 

Mr.  Monroe.  8<*(\  of  State,  to  .Mr.  UugbeH,  March  IT*.  IHUy,  MS.  Iimt. 

\\  Stnt««B  MinlHtent.  VIII.  40. 
See,  Aim.  11  Wait*N  State  PafierH,  47:i. 
As  to  the  hkM*ka<le  of  c(»rtaln  fiortK  in  Sfuiln.  inehidlnf;  (tH>raltar.  mn* 

Moore.  Int  Arbitratlonn,  V.  44SM. 

"The  renewal  of  the  war  in  Venezuela  has  l)een  signalizcNl  on  the 
part  of  the  Spanish  commanders  by  pnK*lamations  of  bltK*katle  unwar- 
nintetl  by  the  laws  of  tuitions,  and  by  tUm»es  regardless  of  tho*^»  «»f 
humanity.  With  no  other  naval  fortv  than  a  single  fripitcu  brig,an<l 
a  schooner,  employed  in  transj)orting  supplies  fn>m  Cunn;ao  to  I\»rt<» 
Cal)ello,  they  have  pn^sunuMl  to  tk^'lan*  a  bl(M*katIe  of  mon*  than 
twelve  hundriMl  miles  of  coast.  To  this  oiitragi*  u|N>n  all  the  rights 
of  neutrality,  they  have  adde<l  the  al>sur<l  pn*tension  of  interdi(*ting 
llie  peaceable  commeriv  of  other  nations  with  nfl  the  |M>rts  of  the 
Spanish  Main.  u|K>n  the  pn'tensi>  that  it  had  hen*tofon*  U*en  foHtid- 
den  by  the  Spanish  colonial  laws:  anti  on  the  stn^ngth  of  theM»  tw«> 
ijuidmi.'vible  principles,  they  have  i^<mHl  commi>sion>  at  PortoCaU'llo 
and  in  the  i.^land  of  Porto  Kict)  to  a  >warm  of  privateer>,  which  have 
committeil  extensive  and  ruinous  depriKiations  u|>oii  the  lawful  com- 
mem;  of  the  TnittHl  States,  as  well  as  upon  that  of  other  nations 
adid  partiindarly  of  (in*at  Britain.  It  was  im|N>v^ible  that  neutral 
nationiv  shoidd  submit  to  such  a  system:  the  execution  of  whirh  lia*^ 
been  aa  alrongiy  market!  with  violeiKv  and  cruelty  as  wa^  h^  «>rigin 
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with  injustice.  .  .  .  The  naval  officers  of  the  United  States  who 
have  been  instructed  to  protect  our  commerce  in  that  quarter  have 
been  brought  in  conflict  with  two  descriptions  of  unlawful  captors  of 
our  merchant  vessels;  the  acknowledged  and  disavowed  pirates  of 
Cuba,  and  the  ostensibly  commissioned  privateer:;  from  Porto  Rico 
and  Porto  Cabello,  and  that  in  both  cases  the  actual  depredators 
have  l)een  of  the  same  class  of  Spanish  subjects,  and  often  probably 
the  same  persons." 

Mr.  Adaius,  Sec.  of  State,  to  Mr.  Nelson,  min.  to  Spain,  AprU  28,  1823, 

MS.  Inst.  IT.  States  Ministers,  IX.  183. 
Thi8  is  quoted  by  Lawrence  in  bis  edition  of  Wheaton  (18G3),  840. 

"  It  is  in  vain  for  Spain  to  pretend  that  during  the  existence  of  a 
civil  war,  in  which  by  the  universal  law  of  nations  both  parties  have 
equal  rights  with  reference  to  foreign  nations,  she  can  enforce  against 
all  neutrals  by  the  seizure  and  condemnation  of  their  property  the 
laws  of  colonial  monopoly,  and  prohibitions  by  which  they  have  been 
excluded  from  commercial  intercourse  with  the  colonies,  before  the 
existence  of  the  war,  and  when  her  possession  and  authority  were 
alike  undisputed.  And  if  at  any  stage  of  the  war  this  pretension 
could  have  been  advanced  with  any  color  of  reason,  it  was  pre- 
eminently nugatory  on  the  renewal  of  the  war,  after  the  formal 
treaty  between  Morillo  and  Bolivar,  and  the  express  stipulation 
which  it  contained,  that  if  the  war  should  be  renewed,  it  should  l>e 
conducted  on  the  principles  applicable  to  wars  between  indejXMideiii 
nations,  and  not  the  disgusting  and  sanguinary  doctrine  of  suppress- 
ing rebellion." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  Nelson,  mln.  to  Spain.  April  28,  1823, 

MS.  Inst.  r.  States  Ministers,  IX.  183. 
Part  of  til  is  extract  is  given  bj'  Lawrence  in   bis  edition  of  Wheatuu 

(ISCk-J),  847. 
Sw  \)  Br.  &  For.  State  Pai)ers,  784. 

'*  It  is  seen  with  surprise  that  the  Brazilian  Government  persi-i- 
in  the  measure  of  exacting' from  neutrals  clearing  from  the  port  of 
Montevideo  bonds  obliging  them  not  to  enter  any  Buenos  Ayivaii 
j)ort.  That  measure  can  lind  no  justification  whatever  in  the  usijri* 
or  laws  of  nations.  Its  pretext  is  the  violation  of  blockade  instituie^i 
bv  the  (u)vcninient  of  the  Brazils.  A  blockade  must  execute  itself. 
.  .  .  The  belligeient  has  no  right  to  resort  to  any  subsidiary 
means.  Such  a  rcvsort  is  a  tacit  admission  of  the  incomjxHency  of 
the  blockading  force  to  sustain  the  blockade,  and  consequently  con- 
fesses its  illegality.  The  belligerent  can  have  no  right,  es|x»cially,  to 
exert  any  municipal  authority,  as  the  measure  in  question  is,  over 
neutral  vessels  to  execute  his  Wligerent  designs.  The  belligerent 
has  no  more  right  to  lay  the  neutral  under  bond  to  respect  the  right:* 
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of  war,  than  the  neutral  has  to  lay  tho  l)elIiporont  under  Ijond  to 
n*s|n»rt  the  rights  of  neiitmlity.  .  .  .  The  nieasun*  in  (luestion 
i*^  ntteixled  with  the  gn*atest  practical  inconvenience.  It  must  \ye 
often  difficult,  if  not  aItop:ether  impracticable,  for  our  tnid<Ts  to 
ol>tain  in  distant  and  fon>iprn  ports  the  securities  satisfactory  to  the 
locji!  authorities.  We  can  not  submit  to  the  measure.  If  it  shall 
Im»  in  o|x»ration  on  the  receipt  of  this  dispatch,  you  will  remonstrate 
npiinst  it  with  an  urp?i»ncv  pn)portionate  to  its  manifest  want  lH>th 
of  principle  and  pnnwlent.  And  if  necessary  you  will  notify  tho 
Krnzilian  (lovcrnment  that  the  comman<lers  of  our  public  vcsst»ls  will 
be  instructe<l  to  disregard  and  resis-t  it.*' 

Mr.  ('I:»y.  S«h-.  of  Staite.  t«»  Mr.  Tii«li»r.  rlinnr*'*  (rnffailn*H  ti»  RnizU.  No.  8, 
AprU  1,  \H2R,  MS.  Inst.  !'.  HUiton  MliilKtiTM.  XII.  SH. 

4.  (*iiwriuc  or  IXHriioKNT  Porm. 

8  1271. 

Tlie  Spanish  mini.ster  at  Washington,  in  1R34,  notifieil  the  Depart- 
ment of  State  that  the  Quei^n  of  Spain  ha<l  dtvlanMl  the  nm^t  of  that 
country  from  (^ape  Finisterre  to  the  river  Hidassoa  to  1m»  in  a  Mate  of 
hIockad<*,  and  ha<l  directeil  the  sc»izure  and  embargo  of  nil  vi»<s<»ls 
loadcHl  with  articles  contraband  of  war,  which  "^hould  i-oine  within 
fnx  miles  of  the  coast,  as  lM*in^  justly  under  suspicion  of  intendin|]^ 
to  aid  the  followers  of  Don  (^irlos.  Mr.  Forsvth,  who  was  tlnMi  Set*- 
ret^irv  of  State,  bv  din»<*tion  of  the  Pn»sident,  ivplied  that  the  I'nitiMl 
States  **  can  not  acknowh^lp*  the  lepility  of  any  bbn^kade  which  is 
not  c(mfimHl  to  particular  tlesi^nated  ports,  each  having  statioiunl 
lN>fon^  it  a  force  <*om|M>tent  to  sustain  the  bl<M*kade:  nor  tlie  justice 
of  any  s4»izun»  of  an  American  v«»ssi»l  on  suspicion  of  iuipro|H*r  lU^^ipis; 
nor  the  lepility  of  any  mpture  for  breach  of  bl(M*katle.  iiidt^ss  the 
retft^d  c*apture<l  has  attempted  to  enter  a  bl<M<katUHl  |Mirt  after  havin^r 
been  previously  warned  olf." 

Mr.  Funtyth,  H4h*.  of  Stiite.  to  (*tM*vuUer  Tn4t)ii.  S|»iiiiif<h  iiihi..  Nov.  IS. 
18:V4.  MS.  Nottw  to  S|iiiiiiMli  Iax-  VI.  .%. 

This  fiOMUion  wiiK  nMininiMil  by  Mr.  Km-Hytli  in  n^plyiir.;  to  an  .iniiounci^ 
Dieot  maile  by  t\u*  SimiiiIhIi  niltilMtrr  at  Wasliin^ftou  that,  in  <miu>u>- 
qiienn»  of  the  iiiMulMinUnate  I'ondiirt  of  tlM>  •,'oviriH»r  of  Saiitiap>  tie 
Caba.  the  (*a|>ttiin-Koneml  of  x\u*  iMhiml  hn«l  rei^elvtil  onN*iM  fr«>ni 
Madrid  to  rut  off  nil  conmuinimtion  with  that  «li*<tri**t  aiitl  to  hliM-kadi^ 
ItJi  piirtK,  In  onler  to  <le|irivo  It  <»f  tlie  revenii«>  wliifh  it  woeUl  re«t*lvp 
from  cniMtoinH  diitlfM.  i  Mr.  Forsyth.  Si*4*.  tf  state,  to  Mr.  <*ahl«»n>n 
de  la  linn*!!.  SiMinlsh  niiu..  Nov.  2.%.  is:;i;.  .MS.  Not<*s  t<»  SikuiIhIi  !a% 
VI.  22.) 

March  20,  18:)7,  Mr.  Monastarit),  aetin^  minister  t>f  fon^ipi  affairs 
of  Mexico,  complained  of  a  public  notice  issued  by  the  ci»ininander 
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of  the  U.  S.  S.  Constellation^  January  24,  1837,  offering  convoy  to 
merchant  vesst»ls  l)oiind  from  New  Orleans  to  Texas.  Mr.  Monas- 
tario  rei)resented  that  this  offer  was  in  derogation  of  the  Mexican 
decree  of  February  0,  1836,  closing  the  port.s  of  Texas  to  foreign 
commerce,  and  asked  that  the  commanders  of  American  men-of-war 
might  be  instructed  to  respect  that  decree.  Mr.  Forsyth  replied  that, 
while  it  was  the  right  of  the  Mexican  Government  to  designate  which 
of  its  ports  should  lie  open  to  foreign  vessels,  it  was  also  its  duty 
as  an  indej)endent  power  to  execute  its  laws  pursuant  to  its  treaty 
obligations  and  public  law.  The  United  States  had,  said  Mr.  For- 
syth, in  the  contest  lx*tween  Mexico  and  Texas  pursued  a  neutral 
course.  As  it  was,  he  said,  notorious  that  the  authority  of  Mexico 
in  Texas  was  annulled  and  that  the  inhabitants  of  the  country  had 
dechired  themselves  independent  and  had  organized  a  government  of 
their  own,  "  the  mandate  of  the  Mexican  Government  was  obWously 
tantamount  to  a  blockade  by  notification  merely,  the  illegality  of 
which  has  invariably  been  asserted  by  the  Unite<l  States  and  has 
been  agreed  to  by  Mexico  in  the  treaty."  The  request  of  the  Mexican 
Government,  therefore,  could  not,  said  Mr.  Forsyth,  be  complied 
with,  and  c(mv()y  would  consequently  be  afforded  to  merchant  ves- 
sels of  the  United  States  destined  to  ports  of  Texas  or  to  tha»  of 
Mexico.     Mr.  Forsvth  also  adverted  to  the  fact  that  at  the  time  when 

« 

he  wrote  the  independence  of  Texas  had  been  acknowledged  by  the 

United  States. 

Mr.  Forsyth,  Sec.  of  State,  to  Mr.  Mouastario.  May  18,  1S.37,  MS.  Notes 

to  Mexican  I.c^.  VI.  74. 
As  to  blocKailt^  on  tlie  .Mexican  coast  and  the  River  IMate,  see  President 

Van    lUirens   message  of   Fel>.   22,   IS-'il).   H.   Kx.   1)ik'.   211.  25  Coug. 


.".  sess. 


TIi<^  American  bri^r  Tourav^  bound  from  Boston  to  St.  Catherines, 
Brazil,  and  a  market,  was  detained  at  San  Joze  do  Norte  from  Fel»- 
niarv  1.'^  to  March  iJ,  1S;m;,  by  the  imperial  authorities,  who  rt^fii^***! 
her  a  clearaiic<»  and  pi-eveutcHl  her  from  going  to  Porto  Alegre,  which 
was  hei'  next  phice  of  di^stination,  l)ecause  it  was  in  the  j>osst\ssion  of 
insur«j:ents.  A  chiim  for  this  detention  was  laid  Ix^fore  Mr.  (leor*?? 
1\  Fisher,  commissioner  a|)pointed  under  the  act  of  Congress  of 
Maich  'Ji),  1850,  \)  Stat.  422,  to  distribute  the  indemnity  under  the  i^)n- 
vention  between  the  United  States  and  Brazil  of  January  27,  1>^41». 
Ml'.  Fisher  rejected  the  claim,  siiying:  ''The  preventing  of  tho 
Toiirdti  and  othci*  vessels  bv  the  Brazilian  authorities  from  ir<»inir 
up  to  an  interior  j)ort  which  had  l)een  closed  on  account  of  a  civil 
insnii-ection  exist  in*;  there  at  the  time,  was  but  the.  exercise  of  a  ritrht 
incident  to  a  sovereign  state,  and  ainounthig  to  no  embargo  upon  that 
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ship  or  other  vessels  in  San  tFoKo.  nor  to  a  detention  of  her  or  them 
so  lonp  as  they  were  free  to  go  elsewhere  than  to  said  port  of  Ah»p^»." 

Muore,  Iiit  Artiitratlonii.  V.  MIUk 

With  n*ft*n*iuv  to  thlM  diH'iMioii,  It  luuy  l>e  olMU^rvctl  that  Mr.  Fornytli. 
writing  with  rt*f(anl  to  tlH»  i'laiui  In  IK'S!).  miUI  :  **  It  npiHNirs  from 
the  fintt  |»rot<*Mt  of  i'aptalri  llatiilin  that  tho  Toucan  wax  dotJiiiHHl 
.  .  .  hy  onlor  of  Ull»olrf».  the  hn|»erhil  |>n*sUlent.  for  th<*  2illrK<'<l 
n*aw»ii  that  l*orto  Alefov  wan  in  th(>  |N>HH<*HHi<in  of  tli<*  liisnrKt'ntH. 
It  Im  l»olieve<l  that  Uilielro  waM  at  thin  time  on  ImkihI  tin*  sliip  <»f 
war  tlit»  Sevvnth  of  tieitiemln'r,  which,  with  |H'rba|m  otiior  vt»»jH'K  wa« 
CMipif^tHl  in  hltM'kadin^  tin*  rntramt*  to  tli<»  Itiko  and  rlvor  It'mlin;:  up  to 
I*orto  Ali»inv."  (Mr.  Fornyth.  Sih-.  of  State,  to  Mr.  ]lunt4*r.  rliar><r» 
d*affalnw  to  Brazil.  No.  45.  March  i:i.  \KViK  MS.  Inst.  Itrazil.  XV.  r»7.) 

^  I  have  to  acknowlcnlp?  the  riH'CMpt  of  your  (h*spateh  No.  Ii2,  and 
to  inform  you  that  your  course  in  the  eorn^spomleiuv  lK»twi»t»ii  you 
and  the  governor  of  Panama  u|M>n  the  subject  of  the  (hH*ree  eh)sing 
certain  ports  not  in  {Kissession  of  the  authorities  of  New  (iraiuuhu  is 
approved.  The  ground  a.s.sumed  hy  the  governor,  that  the  ITith 
mrtieh*  of  the  tnmty  was  intendiKi  to  apply  to  a  state  of  foivign  and 
not  civil  war«  is  considere<l  to  U*  quite  untenable.  His  |M»int,  that  a 
government  has  a  piTfcnrt  right  to  close  any  of  its  ports  which  may 
have  lM,*en  oix?ned  to  fon»ign  comment  is  c<irnM»t,  pn»vided  such  |M>rts 
be  in  the  possession  of  its  authorities.  If.  as  in  this  casi»,  tlu'  fact  U* 
otherwi.se,  the  decnM>  refernnl  to,  so  far  as  it  n»lates  to  thos**  fact.s, 
must  l)e  (^on.sidennl  as  tantamount  to  a  l)l(K*kade  by  pr(N*iamation,  a 
prcK*ee<ling  which  is  not  n»cognized  by  the  tn»aty.  You  will  (•ons^*- 
queiitly  take  note  of  any  damages  whi<*h  our  citiz4Mis  nuty  have  sus- 
tained, in  onler  that  reparation  nuiy  Ik»  demandiHl  therefor.'' 

Mr.  Treneot,  Aratint.  S4*e.  of  Statt*.  to  Mr.  Corwine.  o>nHUI  at  rananni,  C><*t. 
2f(,  18t!0.  XX  MS.  iHini.  \a*X,  207. 

In  the  reconls  of  the  I>epartment  of  State  then*  is  a  memorandum 
by  Mr.  SewanI,  dat^nl  April  is,  lHt»l,  nM*ounuending  a  bhK'katle  of 
the  ports  in  the  secinletl  Stati»s,  Inith  on  grounds  of  e.\|KMlieni*y  and 
of  cTonstitutional  right.  After  the  bhn'kade  was  pnM*laimed.  Mr. 
Seward  advise<l  the  memU*rs  of  the  diplomatic  corps  tlutt  it  would 
be  **  strictly  enforced  upon  the  principles  nn'ognized  by  the  law  of 
nations.^ 

Meworaiidiun  of  Mr.  8<»wan!.  St**-,  of  state.  April   IS   isi;i.   MS.    hiKt. 

8|MH*ial    Miiwlons.    III.    1S7:  Mr.    Sinvsinl.    S«h-.    of   Stnti*.    to    Huron 

Genilt.  IVuwian  niin..  .May  !».  isi;i.  MS.  Notes  to  rrusslnn  Xa-vl.  VII. 

1(10. 
See.  alWK  Mr.  SewanI.  S4»e.  of  State,  to  .Mr.  I>ayton.  inin.  t«»  Knimv.  No. 

114,  Krti.  MK  1J*52,  Dip.  tor.  is«rj.  ;n.\ 
Fbr  correK|iun4k*nee  lH>tw(H>n   IIh*  I'liittsi   Stat«*s  and  (iniit   Britain  <^in- 

cemlng  tlie  blockade,  nee  I5r.  &  For.  Slate  l'a|vn«.  vols.  .M  and  .Vi. 
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Id  the  cnse  of  the  British  hrig  Herald,  which  was  tak^i  pooooesimi  of  at 
sea  on  July  KS,  18<n«  for  un  alleged  violation  of  the  blockade  of  Beau- 
fort, North  Carolina,  Mr.  Seward  suggested  that  orders  be  given  for 
the  release  of  the  vessel,  as  it  appeared  that  the  rules  presiTibed  in 
the  prochimation  of  the  President  and  in  the  instructions  of  the 
Navy  Department  on  the  subject  of  the  blockade  were  not  observeiL 
(Mr.  Seward,  Sec.  of  State,  to  Mr.  Welles,  Sec.  of  Nav>',  July  2a 
18G1,  54  MS.  Doni.  Jjit  370.) 

In  a  dispatcli  of  June  28,  1861,  Mr.  Adams  reported  an  interview 
with  Ijord  John  Russell  in  which  the  latter  adverted  to  the  report 
that  the  Con^'ess  of  the  United  States  would  probably  pass  a  law 
declaring  the  Confederate  ports  to  be  closed  to  commerce,  and  in  this 
relation  stated  that  the  law  officers  had  advised,  in  the  case  of  New 
(iranada,  that  the  (Tovernnient  had  no  right  to  close  ports  in  the  pos- 
session of  insurgents  except  by  a  regular  blockade.  The  question  of 
the  action  of  the  New  Granadian  authorities  was  also  the  subject  of 
a  debate  in  the  House  of  Commons  on  June  27,  when  Lord  John 
Russell  stated  that  the  law  officers  had  advised  that,  while  it  was 
perfectly  competent  for  the  government  of  a  country  in  a  state  of 
tranquillity  to  say  what  ports  should  1x5  open  to  trade  and  what  should 
\)e  closed,  yet  the  attempt  so  to  close  iM)rt«  de  facto  in  the  hands  of 
insurgents  would  l)e  an  invasion  of  international  law  with  reganl  to 
blockade.  Lord  John  Russell  added  that  the  British  naval  com- 
manders had  lK»en  ordered  not  to  recognize  the  closing  of  the  insur- 
gents' ])()rts  in  New  (iranada. 

By  the  act  of  Congress  of  •July  13,  18r>l,  the  President  was  author- 
ized   to    })r()claini    the   closure    of   Confederate    ports.     Mr.    Scwanl 
enclosed  a  copy  of  the  act  to  Mr.  Adams,  and  said  that,  if  the  rnit<*»l 
States  should  undertake  to  close  the  insurrectionary  ports  under  the 
statute  and  (ireat  Britain  should,  in  pursuance  of  the  intimation  i>n*- 
viously  nia<le,  disregard  the  act,  no  one  could  suppose  that  the  rnilo«I 
States  would  ac([uiesce,  but  that  the  President,  as  well  as  himself, 
had   felt   an  earnest  ami   i)n)found  solicitude  to  avert   foreign  war. 
For  the  same  reason  lie  did  not  wish  to  dogmatize,  but  to  act  j)nirti- 
cally,  with  a  view  to  inunediate  peace  and  ultimate  good  undei'staiul- 
ing.     It  was  not,  he  said,  his  pur})ose  to  anticipate  or  even  indi<*ai** 
the  decision  whicli  would  be  made  with  regard  to  the  enfonvment  of 
the  statute  in  question,  l>ut  simply  to  suggest  what  Mr.  Adams  miirki 
|)roj)erly  and  advantageously  say  while  the  subject  was  under  c<)n>i»l- 
eration.     ^fr.  Adams  was  accordingly  instructed  to  say,  first,  that  tlif 
law  only  authorized  the  President  to  close  the  ports  in  his  dis<*retion. 
accordingly  as  he  should  regard  existing  or  future  exigencies:  j^*- 
ondly,  that  the  passage  of  the  law,  taken  in  connection  with  attendant 
circumstances,  di<l   not   n(»cessarily   indicate  a   legislative  c^onviction 
that  the  i)orts  ought  to  be  closed,  but  only  showed  the  purpose  of 
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Congress  that  the  closing  of  the  ports,  if  it  slioiild  Imh^oiiio  iicH.vssar\\ 
should  not  fail  for  want  of  |X)wer  explicitly  conferrtnl  by  law ;  thirdly, 
that  no  change  in  the  {xilicy  adopted  with  regard  to  the  l>lo<*kadc 
would  Ix^  made  from  motives  of  aggression  against  nations  which 
practically  respecte<l  the  sovereignty  of  the  UnitcMl  States,  or  with- 
out due  consideration  of  all  the  circumstances,  fonMgn  as  well  as 
domestic,  l)earing  u|>on  the  question.  On  the  other  hand,  Mr.  Adams 
was  not  to  leave  it  doubtful  that  the  President  fully  adhennl  to  the 
position  which  the  (loveniment  had  early  adoptinl  that  the  sover 
eignty  of  the  United  States  over  all  parts  of  the  Tnion  nMuaincd 
unimiminnl,  and  that  he  fully  agnnnl  with  Congress  in  the  principh' 
of  the  law  which  authorisMMl  him  to  chist^  the  {Mirts  which  had  Un^n 
wixed  by  the  insurgents,  and  that  he  would  ''  put  into  exei*ution  and 
maintain  it  with  all  the  means  at  his  (*ommand,  at  the  hazard  of 
whatever  conse^fuencfis  whenever  it  shall  apfK^ar  that  the  safety  of 
the  nation  recpiires  it.'* 

Mr.  Hewiinl.  Scm*.  of  State,  to  Mr.  .\ilaiiiM.  iiilii.  to  KiikIhihI.  N«*.  42.  July  21, 
\m\.  l>i|i.  <*or.  181(1.  101. 

Mr.  WoUfM  HiiyH  tliiit  (»n  AprH  11,  1Kitr».  ntivr  tlH*  fall  of  Uk-litnoiHl.  n 
imM'liniiiitioii  wiiH  iHHiHHl  111  |»un«titui«v  of  iIh*  art  of  July  i:».  isiil.  to 
vUtm*  iIh'  |M»rtH  of  tlio  S<»utli«*n)  Htnti*H.  **  !*utl1  tla*  war  had  virtually 
(nMiM>(l.  tin*  law  of  rongn*HM  waH  not  fufoniHl."  (\V«»ll«*s,  Lhintlu 
nnd  Hvwanl,  12M.) 

Fel>.  3,  1873,  the  cfMi.sul  of  Spain  at  Singa|H>iv  publislunl  a  notio' 
that  no  foHMgn  vessel  would  U^  allowinl  to  t^itcr,  unless  in  distn^ss. 
any  jHirt  of  the  Sulii  territory  for  commercial  or  other  puriM>s4»s,  and 
that  the  exclu.sion  would  Iw  rigidly  enforc^'tl  by  the  mcii-of-A\ar  i»f 
the  Philippine  marine  department,  as  no  iM>rt  in  the  territory  had  as 
yet  lM*en  o|h*iumI  to  fon*ign  tra<le. 

Jan.  1,  1S75,  a  Spanish  naval  officer  notified  an  Kngli^h  naval 
oflicvr  as  follows: 

^  III  c*onformitv  with  vour  d<*sire,  I  have  the  hon<»r  t(»  inform  vou 

•  •  • 

that  Sulu,  an  integral  part  of  our  territory,  is  in  «)|M*n  n^U'llion.  on 
which  ac*(*ount  the  Vi>ss(»ls  uiuler  my  command  are  blcN'kading  it,  in 
ai%*ordaiu*t»  with  the  su|H'rior  instructions  (»f  my  a<lminil.  fttr  tli«>  pnr- 
po!4(*  of  pn*venting  all  (communication  of  >hips  with  it*«  (*<»ast>.  for 
which  n*ason  it  is  not  |M>^N•*ible  for  me  to  |NTmit  the  entry  of  th«'  ve<- 
nel  under  your  c*t>ininan<l  in  the  |M)rt  alN»ve  meiitioniMl.** 

This  noti<*e  was  given  by  Lieut.  Commander  IVojhiIo  to  ('«>m- 
mander  Hiickle,  of  II.  H.  M.  ship  Fro/it-, 

Jan.  17,  1876,  the  Karl  of  IVrby  wn)te  to  I^onl  0«lo  Kuss4*ll,  at 
Berlin : 

•*  It  will  lie  seen  from  Commander  Hiickle's  n^jiort  that  the  prohibi- 
tion of  fomgn  trade  is  tmrrietl  out  by  the  S|uinish  naval  authorities 
under  the  name  of  a  bl(>cka<le;  but  that  the  forct*  employeil  is  quite 
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inadequate  to  maintain  an  efficient  blockade,  even  supposing  that  one 
could  properly  be  proclaimed. 

"  In  the  opinion  of  Her  Majesty's  Government,  however,  the  Span- 
ish Government  is  not  in  a  position  to  proclaim  a  blockade  in  Sulu 
so  long  as  she  claims  sovereignty  over  that  archipelago.  Blockade 
is  a  l>elligerent  right,  and  can  only  be  exercised  against  a  state  with 
whicli  the  bloc'kading  power  is  at  war.  A  power  may  prohibit  for- 
eign trade  with  its  own  ports;  but  such  prohibition  does  not  carry 
with  it  the  same  rights  of  interference  with  foreign  vessels  as  are  con- 
feri-ed  by  a  regularly  constituted  blockade." 

Doc.  0,  187(),  Mr.  Layard,  British  minister  at  Madrid,  wrote  to  the 
liarl  of  Derby,  giving  an  account  of  an  interview  with  Seiior  C&no- 
vas  del  CastiUo,  president  of  the  council,  in  which  Seiior  Canovas 
is  iHiported  as  saying: 

"  He  did  not  see  .  .  .  why  the  questions  which  had  been  raised 
betwwn  them  |the  English  and  Spanish  Governments]  in  conse- 
quence of  the  blockade,  which,  he  admitted,  had  been  wrongly  insti- 
tuted, as  no  state  of  belligerency  existed  between  Spain  and  Suln, 
should  not  be  amicably  settled." 

7:^  Br.  &  For.  Stiito  I'aiiers,  032,  958,  965,  1004. 

"  By  the  first  of  these  decrees,  as  you  inform  me,  the  Colombian 
(xovernnient,  in  the  exercise  of  its  authority,  and  expressly  enforcing 

l)ertincnt  i)ro visions  of  its  conmiercial  and  revenue  laws,  declares  the 
])()rts  of  Sabanilhi  and  Santa  Marta,  on  the  Caribbean  Sea,  and  the 
fluvial  ]>ort  of  BarraiKiuilla,  closed  to  foreign  commerce,  and  de- 
nounces against  the  g(KHls  which  may  1k»  imported  thither  or  exported 
thence,  and  against  the  vessels  which  may  engage  in  trade  with  thos^ 
ports,  the  forfeitures  and  })enalties  fixed  by  Colombian  law  for 
Fniuggling.     .     .     . 

*' Tliis  (iovernment,  following  the  received  tenets  of  international 
law,  does  not  admit  that  a  decree  of  a  sovereign  government  closing 
certain  national  j)orts  in  the  possession  of  foreign  enemies  or  of  in- 
surgents lias  any  international  etTect  unless  sustained  by  a  blockading 
force  sufliciiMit  to  practically  close  such  ports. 

""  Mr.  LawHMice  thus  states  the  rule  drawn  from  the  positions  taken 
l)v  the  Aihninistrations  of  Presidents  Jefferson  and  Madison  during 
the  struggles  with  France  and  England,  which  grew  out  of  the 
attenij)(  to  claiiu  (he  right  of  closure — as  equivalent  to  blockade- 
without  effective  action  to  that  end  : 

" '  Xor  (loe<  the  law  of  hlockade  differ  in  civil  war  from  what  it  i> 
in  foreign  war.  Tnule  hetwecMi  foreigners  and  a  port  in  possession 
of  one  of  the  j)arties  to  the  cont(»st  (*annot  l)e  prevented  by  a  municipal 
interdict  of  the  other.  For  this,  on  principle,  the  most  obvious  retstm 
exists.    The  waters  adjacent  to  the  coast  of  a  country  are  deemed 
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within  its  jurifidictional  limits  only  lKH*aiisc  they  (*an  Ih*  coniniandiHi 
fruni  the  shore.  It  thence  foUows  that  wliencver  tho  dominion  ovor 
tlie  land  is  loHt«  by  its  |mssin^  under  the  <*ontrol  of  another  power, 
whether  in  forei^nt  war  or  eivil  war,  the  M)venM^ity  over  the  wateiN 
capable  of  lieing  controlkMl  from  the  land  likewise^  (*ea><es.  (I^aw- 
rence\M  note  on  Whcaton,  Part  II,  eh.  iv,  $S  5,  2d  annotateil  csL,  p. 

^  The  situation  which  the  present  dec*nH'  assumes  to  criMite  is 
analogous  to  that  caused  by  the  action  of  the  (iovernment  of  New 
(iranada  in  ISfU.  The  (iranadian  charge  d*atfain*s.  Sefior  Kafael 
PohiIni,  on  the  :nst  of  March  of  that  year«  notifuHl  Mr.  Sewanl  that 
certain  {Nirls,  among  them  Itio  Ilacha,  Santa  Marta,  CartagiMia, 
Sabanilla,  and  ZaiM>te,  all  on  the  CaribUMin  coast,  had  Inimi  <lerlariHl 
to  be  cloHe<l  to  (*oinnierce,  whether  of  ex|H>rt  or  of  import.  There  is 
this  <litfen>nit\  however,  that  the  (rranadian  (iovernment  then  an- 
nounoe«l  that  war  vessels  of  the  i^onfe^leration  were  to  <TuiM>  al)out 
the  |M>rts  closeil  to  a>mmerce  for  the  purfKisti  of  seizing  vi*ssels  whi(*h 
should  lie  found  violating  the  closure  which  had  Ihh.mi  <UH*rtH*d.  It 
appears  from  Mr.  Seward's  note  of  acknowKnlgment  to  Senor  PouiIhi, 
dated  April  0,  18<>1,  that  the  announcement  then  made  was  inter- 
preted as  a  declaration  that  certain  nanuHl  iN)rts  were  *  in  a  state  of 
bloi*kade  which  should  be  rendered  effrrtire  by  national  rennt'lM^  and 
of  which  due  public  notice  liad  Imhmi  given.' 

^  While  the  (iovernment  of  the  Tniteil  States,  in  1801,  thus  ctm- 
firmed  the  doctrine  it  had  consistently  maintaincnl  from  the  earliest 
days  of  the  Republic,  that  noniN^sess4»d  |M>rts  might  U'  etf^vtually 
closed  by  a  maritime  blfM*kade,  the  Hriti>h  (iovernment  then  eontro- 
Tertad  the  right  of  New  (inMiada  to  resort  to  suc'h  n»medy.  Answer- 
ing an  inquiry  in  the  House  of  C'onunons,  June  *J7,  IHII,  IawA  John 
BuMsell,  the  secn'tary  of  state  for  fon^ign  affairs,  said : 

**  •  The  (iovernment  of  New  (iranada  has  announ<rd,  wmX  a  hIiM*kade, 
but  that  (certain  {xirts  of  New  (irana«la  an*  to  U*  riosetl.  The  opinion 
of  Her  Majesty\s  (iovernment,  after  taking  legal  adviir,  is  that  it 
18  perfectly  com{)etent  to  the  government  of  a  country  in  a  state 
of  tranquillity  to  say  which  |N)rts  shall  U*  o|N'n  tt>  trade  and  which 
fihall  l)e  closed;  but  in  the  event  of  insiirriHiion  4»r  civil  war  in  that 
country,  it  is  not  <*om|M*tent  for  its  government  to  clos4»  the  iM>rts 
that  an^  de  farto  in  the  han«ls  of  the  in^urgent^,  a>  that  would  U*  a 
violation  of  internaticmal  law  with  regsird  to  l>l(H*kade>.* 

^  His  lordship  addetl  that  orders  had  1h*imi  given  to  lh<*  British 
naval  oMiimanders  in  the  ("aribU'aii  Sea  '  not  to  n*<'ogni/^*  the  rlo>ing 
of  these  ports.'  (Set'  Parliamentary  lVliat«»s.  cittnl  in  I^iwn»mv*s 
Wheaton,  2d  annotated  ed.,  notes,  pp.  4<>,  47,  4s.) 

**  When  in  18(il  the  civil  war  in  the  rnite<l  Slate>  limke  uui,  this 
Ooramment  maintained  the  pobitiou  that  the  nmniciiml  cli»>un'  of 
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domestic  ports  in  the  hands  of  the  Confederate  forces  was  a  legitimate 
incident  toward  the  maintenance  of  an  effective  blockade  by  sea.  This 
was  op]X)sed  by  the  British  Government,  and  in  the  correspondence 
which  then  took  place  Lord  John  Russell  repeatedly  announced  to  Mr. 
Adams  the  same  rule  as  he  had  previously  announced  with  regard  to 
tlie  Granadian  decree;  and  he  finally  appealed  to  his  answer  in  the 
New  Granada  case  for  the  purpose  of  showing  that  it  was  intended 
to  make  the  rule  universal.  (United  States  Diplomatic  Correspond- 
once,  1801,  pp.  00,  95, 117, 120, 177.)  The  British  ministry  ultimately 
went  to  the  extreme  of  declaring  that  they  would  consider  such  a 
municipal  enactment  (that  of  the  closure  of  non-possessed  ports)  as 
null  and  void,  and  that '  they  would  not  submit  to  measures  taken  on 
the  high  s(*as  in  pursuance  of  such  decree.'  (Parliamentary  Papers, 
18(>2,  Xorth  America,  No.  1,  p.  72;  Lord  Lyons  to  Jjord  J.  Russell, 
August  12,  1801.) 

"•  In  a  six»ech  of  Mr.  Cobden,  made  on  October  25,  1862  (cited  in 
Lawrence's  A\nieaton,  2d  annotated  ed.,  p.  823,  note),  he  said : 

"  '  It  has  been  distinctlv  intimated  to  America  that  we  do  not 
recognize  their  lyivnicipal  right  in  the  matter;  and  if  they  were  to 
proclaim,  for  example,  that  Charleston  was  not  to  be  traded  with,  and 
did  not  ke<»p  a  sufficient  force  of  ships  there,  we  should  go  on  trading 
with  the  town  just  as  if  nothing  had  occurred.  It  is  only  upon  con- 
dition that  the  blockade  shall  Ih»  effectively  maintained  as  between 
l)<»lligenMits  that  the  European  powers  recognize  it  at  all.^ 

"\\  reciMit  autliority.  Professor  Perels,  judge  of  the  im}H»rial  julmi- 
laltv  court   in   Berlin,  in  a  treatise  on  international  nuiritinie  law. 

« 

|)nl)lisluHl  in  188*2,  writers  thus: 

''  'The  embargo  of  domestic  ports,  no  matter  by  what  measunsor 
for  what  ])nrpose  it  takes  place,  as  it  has  not  the  character  of  a  nml 
blockade,  can  not  have  the  same  consequences.  It  can  indeed  without 
<incsti()n  Ix*  maintained,  in  case  of  need,  by  nutans  of  the  emplovinont 
of  force  against  such  neutral  ships  as  do  not  choose  to  acquiesce  in  it: 
lik(nvis(^  a  seizure  of  sucli  neutral  ships  as  do  not  find  themselvi»s  pro- 
pared  to  submit  to  the  measures  of  embargo  must  U^  considere<l  a'* 
allowable,  and  it  must  1m>  h<»ld  in  the  case  of  active  resistance  that  ewn 
tli<»  destructi(!n  of  such  ships  is  allowable  in  accordance  Avith  the  ^uli*^ 
of  war:  but  it  is  ina(lniissil)le,  because  not  grounded  on  international 
law,  to  condiMun  as  good  priz(»s  on  account  of  their  cargtvs  neiitnil 
^lii|)s  resisting  such  embargo.'     (/^/>.  c//.,  sec.  52.) 

**An(l  it  is  conceded  by  this  eminent  authority  that  there  can  \^^ 
without  blockade,  no  closure*  of  a  jx)rt  not  in  possession  of  tie 
soye reign  issuing  th(»  decree. 

'*  The  l<'gislation  In*  the  Congress  of  the  United  States  in  l^'''l 
relative  to  the  closing  of  the  ports  of  the  South  held  by  the  Con- 
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fwlorato  urmios  was  reallv  conditione<l  on  a  blockade.    As  Mr.  Seward 
wn>te  to  Mr.  Adams,  July  21,  IWU — 

**  'Tlie  law  only  authorizes  the  President  to  close  the  ports  in  his 
discretion,  acH*ording  as  he  shall  regard  exigencies  now  existing  or 
hen»after  to  arise.  .  .  .  The  passage  of  the  law,  taken  in  con- 
nection with  attendant  circunistam*es,  does  not  necessarily  indicate 
m  legislative  conviction  that  the  ports  ought  to  be*  closed,  but  only 
shows  the  puri>os(^  of  ('ongn»ss  that  the  closing  of  the  ports,  if  it  is 
now  or  shall  U'cumc  ne<*t*ssary,  shall  not  fail  for  want  of  fHiwer 
explicitly  ifMifernul  by  law.  (United  Stat(»s  Diplomatic  Corn»- 
s|Nindentv,  18t)i,  p.  1-JO.)' 

•*  Under  the  authority  so  cfmferrwl  certain  ports  wen»  clostnl  by 
fonnal  pnK*laniation  of  blockade  which  it  thenMi|M)n  Uvame  incum- 
bent uiNHi  the  (i(»vcniment  of  the  UiiitiMl  Static  to  nniintain  ef- 
fectively ucconling  to  the  pn*s<Tiptions  of  international  nuiritime  law. 

**After  can'ful  examination  of  the  authorities  and  |)re(HHlents  Umr- 
ing  u{N»n  this  im|>ortant  question,  I  am  ImmuuI  to  (*onclu<le,  as  a 
general  principle,  that  a  decret»  by  a  soven»ign  |>ower  cU>sing  to 
neutral  commertv  |)orts  held  by  its  enemies,  whether  foreign  or 
domestic,  can  have  no  international  validity  and  no  extniterritorial 
eff4H*t  in  the  direi'tion  of  imi)osing  any  obligation  u|M)n  the  govern- 
ments of  neutral  |)owers  to  n*cognize  it  or  to  (contribute  toward  its 
enfonvment  by  any  domestic  acti<»n  on  their  part.  Such  a  decn*e  may 
imltHHl  Ik*  mH*i*sMiry  as  a  nnmicipal  enactment  <»f  the  state  which  pr«»- 
claims  it,  in  order  to  cl«)the  the  executive  with  authority  to  |)nM'tH*d 
to  the  institution  of  a  formal  an<l  efT(H*tive  bl(N*ka<I(*,  but  wlii*n  that 
pur|K*st»  is  attained  its  [H)wer  i>  exhau>ted.  If  the  sovereign  drrn-i' 
ing  such  closure  have  a  naval  fonv  sufficient  to  maintain  a  bItH'kade, 
and  if  he  didv  pnH'laim  such  a  bl<M*kade,  then  he  mav  >a*'i7a\  anti  >ub- 
ject  to  the  adjudication  (»f  a  pri/4*  cH)urt«  vesM*ls  which  nuiy  attmipt 
to  run  the  blcH'kade.  If  he  lay  an  embargo,  then  vexH*ls  attempting 
to  evade  such  embargo  nuiy  Ih*  fon*ibly  n*|M*lUHl  by  him  if  he  In*  in 
posM^Hon  of  the  |M>rt  >o  rbisiMl.  Hut  his  di»<'ret»  chising  |M»rts  wliirli 
are  held  advrrM»lv  tti  him  is,  by  itM*lf.  entitled  to  n(»  intmiatitinul 
respiH't.  Were  it  ntherwin*  the  lif  fm  to  and  titular  s«iv«'n'ign*»  of  any 
determinate  country  «)r  ivgion  might  U^twiNMi  them  exeluth*  all  iikt 
chant  shii>s  whatever  from  their  |Nirts,  and  in  thi<  way  not  oiil\  ruin 
tlu>s4*  engaginl  in  trade  with  such  state*^.  but  can?M»  nnicli  diM-oiufort 
to  the  nations  of  the  world  by  the  exclu^^ion  of  n«Mi — ary  pnM|iirt< 
found  in  no  other  market. 

-The  diH'ree  of  closun*  of  ivrtain  named  jx»rts  of  C*olombia  con- 
tains no  intimation  of  an  ulterior  purjMiM*  to  iv>ort  to  a  |»nN-laimtMl 
and  effwtive  bhx'kade.  It  nuiy,  then»fore.  Ih»  pn^matun*  Xo  treat 
your  announcement  as  im|K»rting  such  ulterior  measures;  l)ut  it  gives 
me  pleasure  to  declare  that  the  Government  of  the  United  States  will 
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recognize  any  effective  blockade  instituted  by  the  United  States  of 
Colombia  with  re.sjXH*t  to  its  domestic  i>orts  not  actually  subject  to 
its  authority.  This  (lovernment  will  also  submit  to  the  forcible 
repulsion  of  vessels  of  the  United  States  by  any  embargo  which 
Colombia  may  lay  upon  ports  of  \vhich  it  has  possession,  when  it 
has  j)ower  to  effect  such  repulsion.  But  the  Government  of  the 
ITnited  States  must  regard  as  utterly  nugatory  proclamations  closing 
ports,  which  the  ITnited  States  of  Colombia  do  not  p>ossess,  under 
color  of  a  naval  force'  which  is  not  even  pretended  to  be  competent 
to  constitute  a  blockade.     .     .     . 

"  It  may  not  lx»  imj)roix»r  to  recapitulate  in  somewhat  more  of 
detail  the  historical  attitude  of  the  (xovernment  of  the  United  States 
in  regard  to  the  question  of  closing  non-possessed  ports,  in  order  thit 
its  (consistency  nuiy  Ih»  quite  evident  to  you. 

'"As  early  as  April  24,  18()1,  when  Mr.  Lincoln's  administration 
had  only  been  in  office  six  weeks,  but  when  it  was  already  apparent 
that  the  secession  movement  then  begun  would  speedily  have  posses- 
sion of  most  of  the  ports  of  the  Southern  States,  Mr.  Seward 
addressed  a  circular  to  the  ministers  of  the  United  States  in  Europe, 
in  which  he  declared  the  adhesion  of  the  United  States  Government 
to  the  rule  that  *  blockades,  in  order  to  be  binding,  must  be  effective; 
that  is  to  say,  maintained  by  forces  sufficient  really  to  prevent  access 
to  the  coast  of  the  enemy.'  (United  States  Diplomatic  Correspond- 
ence, I  SCI,  ]).  :u.) 

'•  When  President  Lincoln  proclaimed,  as  he  did  on  the  inception 
of  the  civil  war,  a  ])l()cka<le  of  the  Southern  coast,  the  pnK*laniation 
was  followed  by  an  anuouncenieiit  to  France  and  to  England  that 
the  blockade  would  be  eirective  in  the  above  sense:  and  it  is  iiujwr- 
tant  to  observe  thai,  enormous  as  were  the  profits  to  l>e  gainoil  l>y 
l>lo('ka(le  runnin<r  and  (loul)tfnl  as  was  at  least  the  friendlines>  «>f 
certain  Kuropean  courts  toward  the  Ignited  States,  not  one  of  the 
niaritinie  [)owers  of  Europe  complained  that  the  blockade  was  iioi 
effective. 

'^  C'<)n<2:ress,  it  is  true,  adopted  a  few  weeks  later  a  nnniicipal  statute, 
as  hereinbefore  slated,  authorizing  the  President,  at  his  dis^TtMion. 
to  close  the  Southern  ports;  but  as  to  this  measure  the  followinjr 
observations  are  to  be  made:  {(()  The  closure  was  to  be  a  donit^siic 
act,  incidental  to  llic  blockadt^  the  i)ennanencv  of  which  as  a  snnuTal 
measure  during  the  civil  war  the  President  had  alreaidv  announciJ 
to  foreign  soven'i«rns.  {7>)  It  was  to  Ik*  effected  in  part  by  lanJ 
foices.  (r)  Its  institution  was  conditional  upon  the  discretion  of 
tlj<»  President,  which  discretion  was  never  exercised. 

"  It  is  as  tljus  (lualified  and  explained  (hat  Mr.  Seward  refers,  in 
his  correspondence  with  Mr.  Adams  and  Lord  Lyons,  to  the  statutes 
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in  question,  but  it  is  impossible  not  to  see,  in  Mr.  Sewanl's  referenws, 
a  latent  appeiil  of  ^n^at  fon^e  against  the  action  of  those  Kiiro|)ean 
]>owers  which,  at  the  Ije/i^nningof  this  c*entiiry,dHl  not  hesitate  to  (*on- 
vulse  and  devastate  the  worhl  by  de<'rees  and  orders  in  ^)uncil  closing 
ports  they  did  not  {xissesH.  They  did  this  in  the  faw  of  vehement  an<l 
almoKt  supplicatory  remonbtram*es  from  the  ITnitiMl  States,  and 
fon^ed  this  (iovemnient,  then  young  in  the  family  of  sovereignties, 
and  naturally  desirous  of  peace  with  all,  most  rt^luctantly  an<l  at 
great  cost  of  blocxl  and  treasure  to  undertake*  as  at  last  the  sole  nniri- 
tinie  contestant,  wars  against  (treat  Britain  and  Framv  to  maintain 
the  freedom  of  the  seas  and  the  invalidity  of  pa|M»r  bhx-kades. 

^  With  this  unim{)eachable  nn^ord  U'hind  us,  no  tangible  objcM*tion 
could  be  made  to  the  validity  of  a  blcn^kade  which  was  eifei'tive 
enough  to  keep  off  multitudes  of  the  most  skillful  navigators  of  those 
countries  from  the  Soutlieni  p<»rts  of  the  Tnited  Static,  and  the 
appeal  had  its  imme<liate  and  inevitable  effi>ct.  (ireat  Britain  ami 
France,  on  the  one  hand,  i*caHe<l  to  contest  the  validity  and  efficiency 
of  the  blocka<le  of  the  Southeni  iK>rts,  and  unitcnK  on  the  other  hand, 
in  the  moHt  solemn  repudiation  of  the  position  formerly  taken  by 
them,  that  a  lielligerent  can.  by  mere  de<*ree,  give  binding  interna- 
tional effect  to  the  aRsertinl  closure  of  a  |)ort  he  d(N*s  not  hold.  And 
that  |M>rts  not  so  possesMnl  can  not  l)e  <-lose<l.  even  by  their  legit inuite 
M>vereign.  without  the  concomitant  of  a  duly  announ(*e<I  and  effe(*tive 
blockade,  may  Im^  ac*cepte<l  as  now  an  establishcNl  rule  of  international 
Uw." 

Mr.  Riiynnl.  Sw.  of  State,  to  Mr.  fUN-erm.  (*olotiil»lnn  iiiiti..  April  24.  ISS."!. 
Kfir.  KpI.  ISK^  2r^. 

The  pniwafci*  frmii  IVr<>lii*ii  work  ou  liitenintioniil  luiiritliiic  Inw.  tniiiMliit(*il 

at  p.  2ZM  of  the  Fon*iin)   Uelatioim  of  tlio  1*iiltnl  8tiiti-«   for   IhhTi. 

fieeiuii  to  refer  to  tlie  i^loHun*  l»3*  u  piverniiieiit  of  |Mirtf«  iti  Hn  own 

poweiwlon.  nnd  not   In  tin*  |MM<w»MHlon  of  hiHunnMitH.    TIm*  liintrunin* 

certainly  Ih  not  H|MN>lflr  on  thlH  {Milnt.  hut  hxu-U  evidently  1h  the  cim- 

fitnirtUm  pliu^l  iifion  It  In  Mr.  RiiyiinrH  note,  in  wliieli  it  if«  ile«'iiin*(l 

to  be  eoiKiHleil  hy  IN^relw  that   tlien*  ran   In*.   wltlKiUt   bliMidiile.   imi 

^clomire  of  n  imrt  not  in  tlie  |Mif<M*i<Mlon  of  tlie  MiveMmi  iiwuint;  IIm* 

deiT(*e.     It  Ih  altio  to  U*  olHM»rv«il  tlint  P«*r«*iH.  in  n*ferrinK  to  ni<*Mrt- 

mren  of  fonv,  adniltH  tlwlr  employment  only  :ih  a  nieann  of  pn*vtMit 

|lii|C  an  actual  entramv  int(»  the  elof^M  |Mirt.  au«I  tlini'latniH  the  Idea 

that  tlie  attenipt<il  «M)tnnHv  fiin  In»  iNinsiilen**!  m<«  lH*lm;  in  itM*lf  an 

offeDHlve  t>r  erlnilnnl  ai-t.  kUhi'  he  (le«-lan*M  that  a  vi-wwl  u'hieh  liaa 

Im^mi  aelieil  In  onler  ti»  prevent  hi*r  entran«v  t-an  nt>t  Im>  oindenineil 

aa  prize. 

""Yonr  deM|Mit<*h  N«).  t»  of  tlk*  *iSth  of  .Man-h  hiMt.  has  Invn  hnvIvinI.  It 
rpf^m  to  a  4le«*rt*e  of  the  (^llonll>ian  <^>vernment  r!<islni;  thtwe  «tf  tht* 
porta  of  thiit  Keiaihlie  whleh  may  Im*  in  |m»*m(«mxIoii  of  ln*«nn^*ntH. 
Your  (tiurae  iu  pnit«*Htiiii;  a»niiiiMt  tliat  nieannn*  was  pni<l«*nt  and  ix 
approved,  it  being  In  a4*«x»nhiii«v  with  the  viewM  of  tin*  lH*|wirtnient 
as  to  the  public  law  ami  the  treaty  between  tlie  I'nltud  Staten  and 
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the  Republic  of  Colombia."  (Mr.  Evarts,  Sec.  of  State,  to  Mr.  Koppel. 
n)iwul  at  Bogota,  No.  9.  May  29,  1877.  86  MS.  Desp.  CoiikuK  13tl) 

"AiwuniinK  that  the  Colombian  Government  1r  in  pomesslon  of  the  port^ 
which  it  has  ordered,  by  the  decree  you  comment  on.  to  be  closed  to 
sailing  veHselfl.  and  that  there  is  in  the  ckMnire  no  dliKTlmi nation 
against  the  United  States,  there  are  no  groundB  on  which  the  (luv- 
crnnicnt  of  the  United  States  (.*an  at  present  Inten^ose  for  the  removal 
of  such  closure.  A  sovereign  has  a  right,  at  least  temjiorarily.  to 
close  his  iK)rts.  or  a  ijortion  of  his  ports  to  foreign  trade,  nor  is  siK'h 
a  closure  invalidated  by  the  fact  that  it  extends  to  only  certain 
classes  of  vessels. 

"  From  information,  however,  received  at  this  Department  from  the 
consul-general  at  Panama,  it  may  be  inferred  that  tlic  closure  is  onl7 
for  teuii)orar>'  pun^ses.  and  therefore  that  it  may  be  lio]ied  the  grier- 
anct»s  of  which  you  complain  may  be  soon  removtMl."  (Mr.  Bayard, 
Sec*,  of  State,  to  Mr.  Mason,  Dec.  20,  1886,  162  MS.  Dom.  Let  393.) 

"  In  your  despatch  No.  233,  of  December  14,  yon  stated  that  you 
had  received  a  coi)y  of  a  decree,  issued  by  the  so-called  National  ^Vs- 
scnibly  of  Constituents,  a  copy  of  which  you  inclosed.  By  this  decree 
it  is  stated  that  the  National  Assembly  of  Constituents,  '  considering 
that  all  free  and  iiidei)endent  countries  have  tlie  right  to  close  to  for- 
oi^i  commerce  one  or  several  of  their  |>orts,  deci*ee  the  ports  of  St. 
Marc,  (ronaives,  Port  de  Paix,  and  Cai)e  Haytien  are  provisionally 
closed  to  outside  commerce,  and  the  right  of  changing  port.s  (echello) 
granted  to  (irand  Saline,  Mole  and  Fort  Liberte  are  suppressed/ 

''  It  has  not  l)een  deemed  necessary  heretofore  to  refer  to  this  matter 
in  (IctJiil,  but,  in  connection  with  the  question  of  the  validity  or  ctfe«t- 
ivcMiess  of  the  l)lockade,  it  may  be  well  to  point  out  that  this  (loveni- 
nient,  f()ll()win<i:  the  received  tenets  of  international  law,  d<H»s  not  :nl- 
mit  that  the  decree  of  a  (lovernment  closing  any  national  ports  in  tlio 
possession  of  f()nM<rn  enemies  or  insurgents  has  any  international 
effect  nnless  sustained  by  a  blockading  force  sufficient  prarti<ally  to 
close  such  ports.  This  question  was  fully  considered  by  me  in  l*^^^ 
at  a  time  when  the  Republic  of  Colombia  attempted  by  pr(K"laniati«ni 
to  close  certain  of  its  ])orts  to  foreign  commerce;  and  in  my  notf  oi 
April  1^4,  ISsr),  to  Mr.  Hecerra,  published  in  Foreign  Uelations  of 
that  year,  page  2r>4,  the  (pn^stion  was  fully  discussed,  and  the  view> 
therein  cx])ress<Ml  I  now  reiterate. 

''  Yon  will  also  notify  the  authorities  at  Port  au  Prince  that  thi> 
(iov(»rnnicnt  will  in  due  coursc»  present  demands  for  indenmity  f«'r 
losses  snstained  or  that  mav  hereafter  be  sustained  bv  r(»ason  of  the 
refusal  of  those  authorities  to  clear  vessels  for  the  ports  declareii  to 
be  blockaded  while  no  actual  blockade  in  fact  existed.  It  is  intemW 
that  a  notice  only  should  now  l)e  given,  and  the  formal  demand  may 
await  a  more  s(»ttled  condition  of  affairs  in  Hayti." 

Mr.  llnyjinl.  Sec.  of  State,  to  Mr.  Thom{)son,  niin.  to  Hayti.  Na  luti,  Fdt. 
Uel.  1889,  4D4.  40G. 
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**  Minister  for  forelmi  aflTaini  NioflmKnii  Dotifl(>fl  clasiiiir  Atlantic  portH  oc- 
cupied by  rebelH.  If  any  qui*Htion  afftH'tUiK  Anu*rl(*an  veMw*lM  iirlHt^H, 
t^OHUlt  iioto  t(»  (*olonibinn  nilnlKter,  Forcltni  Relations.  ISHTi,  '2r>4/* 
(Mr.  Hay.  So**,  of  Stat(%  to  Mr.  Merr>'.  uiin.  to  Nlcaratniti.' tt*l.,  FW). 
10.  I«»0.  For.  Hel.  IfWf).  ri48.) 

Hee,  to  tlic  aanN'  effect,  Mr.  Hay,  8e<*.  of  State,  to  S€»c.  of  Navy,  March  13, 
180U,  2:i5  M8.  Dom.  Let  41U. 

0 

Prpsideiit  Halnia<*e(Ia,  by  a  (h*cn>o  of  April  1,  1801,  <h><-Iaroil  "the 
ports  of  ChafiaraK  TaltaL  Aiit4>fagiista,  T(xx)pilla,  Iqni(|iio,  Caleta 
KiHMia,  Jiiiiiiu  Pi.sa^iia,  aiul  all  iiitermodiato  laii<liiij;  placet's,  are 
close<l  to  coniinen*!!  as  long  as  .  .  •  .  |tlu\v  |  may  nMiiaiii  in  |H>sses- 
sion  of  the  n»voliitionary  party."  I^onl  Salishiiry,  on  Immii^  advisinl 
by  telegraph  of  this  deiTCHs  cabled  to  Mr.  Kennedy,  British  minister  at 
Santiago,  on  April  10.  "tminforin  the  Chilinin  (lovernment.  without 
delay,  that  Her  Majesty\s  (lovernnient  ran  n<»t  a<lmit  their  right  to 
dose  by  muniripal  decn»e  |K)rts  in  the  effei'tive  |M)*<ssesion  of  the  Con- 
grp^ional  party,  or  to  im|K>s4'  fin<*s  or  [XMialties  on  shi|»s  whirh.  in 
the  ordinary  and  regular  <*ourse  of  trade,  have  visited  such  |K)rt.s  or, 
generally,  to  infli<'t  iH>nalties  under  the  dtM-i-ee.*'  Mr.  Kennedy  was 
also  to  state  that  the  Chilean  (lovernmeiit  wouKl  In>  held  n^|M)nsiblo 
for  any  loss  or  damagi*  raus^nl  to  British  subjects  un<ler  the  deeit»o, 
and  that  instructions  had  U*«*n  sent  t(»  the  British  naval  ofti<*ers  in 
Chilean  waters  "to  protect  British  ves.scds  from  molestation  on  such 
grounds.** 

rarllainontary  ra|>er.  <'liilc.  No.  1  USirj).  r.i!.  c»s.  irj. 

The  <terman  miniMtcr  at  Snntiapi  was  nlrui  instriK'tcil  to  pn>tit<t  airaiuKt 
tlM»  iUhtiv.      (111.  T.'*.  SI.  I 

In  view  of  tlM*  fact  that  IIn*  .\nierimii  niinJHicr  at  Santiap*  n*|M>rtc«l 
tluit  In»  had  **olitain«'<l  full  ami  friiMidly  aHsnraiio^s  that  .\iiH*riraii 
vi*hhc1h  will  iH»t  U*  suhj<<4't«'«i  to  any  inconvenltMKt^H.**  the  MMulinic  tif 
any  Informal  iiiHirurtl«»nM  t(»  him  on  tlH*  suhj«*<'t  waK  rcnilcn*«l  nnnif- 
eiwary :  bnt.  on  first  hearing;  (»f  tlH»  (h'<T«*«*.  the  (towrnnient  df  tin* 
Tnltetl  Stat(*r<  r«*s4Tve«i  the  ri^rlit  to  omsider  n|M>ii  the  faetH  and  tin* 
law  any  catie  that  nii^ht  arls<*  under  It.     (For.  Itel.  ISSII.  Km.  144.) 

The  British  (Jovernment  ap|>ears  to  have  dniwn  a  clear  distinction 
liptwi*en  the  rigiit  of  the  Chilean  (lovennnent  to  eiiforn*  tin*  d(H*nM» 
by  measures  analogous  to  bliM*ka<le  and  \t>  right  to  n^fuM*  clearances 
to  vefwels  for  the  |>orts  d(*clanM|  to  Ih»  <-Ios4m|.  Sir  T.  II.  Sanders4>n, 
uiKler  secn^tary  of  state,  n*plying,  on  .Vpril  H.  \^\H.  to  an  in<|uirv  of 
the  Liverpool  Shi|K)wners*  A.^vscN'iation  whether  the  Chilean  (lovern- 
ment  was  ]ustifie<I  in  refusing  <'learan«i»s  f<»r  |M»rt>  north  (»f  the  Cha- 
ilaral  to  British  vessels  in  the  southern  iH>rts  of  (liile.statiMl  that  lA^nl 
Salidmry  was  ^  not  aware  of  any  ride  of  international  law  which 
would  prevent  the  diilean  (ioverimient.  under  existing  circum- 
froiu  refusing  <*learanci*  to  any  {Kirt  lying  in  Chilean  terri- 
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lory  so  long  as  the  refusal  applies  to  all  foreign  vessels  alike;*'  that 
it  was  ^'eiitii^ely  within  the  competence  of  the  Chilean  Government 
to  decide  whether  such  a  step  is,  in  their  interest,  necessary  or  not;" 
and  that  "  the  inconvenience  which,  unhappily,  it  must  cause  to 
neutrals,  does  not  in  itself  furnish  Her  Majesty's  Government  with 
any  ground  for  resistance  or  remonstrance." 

May  1,  1801,  I^ord  Salisbury  telegraphed  to  Mr.  Kennedy  that  much 
inconvenion(*e  and  loss  were  lx»ing  caused  to  British  shipowners  by  the 
refusal  of  the  Chilean  authorities  to  grant  clearances  for  the  northern 
ports,  and  that  strong  complaints  were  made.  "  In  addition  to  the 
loss  arising  from  the  interruption  of  voyages  and  consequent  breaches 
of  contract,  it  is  represented,"  said  his  lordship, "  that  the  vessels  them- 
selves arc  deteriorating,  and  the  anchorage  at  Valparaiso  is  consid- 
ered unsafe  in  winter.  I  have  to  request' you  to  call  the  attention 
of  the  Chilean  Government  to  this  state  of  things,  and  ask  whether 
something  can  not  be  done  to  remedy  it.  You  should  warn  them  that 
claims,  which  threaten  to  be  very  large,  are  already  being  prepared, 
based  upon  the  provisions  of  Article  XVII.  of  the  treaty  of  18M 
betwet^n  Great  Britain  and  Chile." 

May  9,  1801,  Lord  Salisbury  wrote  to  the  Liverpool  Shipowners* 
Association  that,  while  the  British  Government  was  willing  to  do 
what  was  in  its  power  to  protect  British  vessels  from  illegal  inter- 
ference, it  could  not  "  undertake  to  shield  them  from  any  legal  action 
to  which  lliev  may  In*  liable  while  within  Chilean  jurisdiction,  or  u|x>ii 
their  return  to  it,  for  having  sailed  with  a  false  clearance,  or  without 
a  clearance  at  all." 

June  2  Mr.  Kennedy  reported  that  British  mail  steamers  i-ccimvihI 
a  subsidy  from  the  Chilean  Cifovernment,  and,  unlike  other  steamers 
l)elon<!:in^  to  foreign  companies,  were  obliged  to  make  Valparaisi> 
their  port  of  (lei)arture  and  arrival  for  the  transshipment  of  passenger^ 
and  ('ar<j:<).  and  that,  under  the  circumstances,  he  had  advisinl  llu' 
l^l(•ifi('  Steam  Navigation  Company  to  comply  with  the  wishes  of  tin* 
Chilean  (lovernment  for  a  short  period.  I^ord  Salisbury,  writing: 
to  him  on  the  li^^d  of  July,  approved  his  action.  It  seems  that 
little  by  little  the  (lOvernment,  without  withdrawing  the  dtH.*rei»,  suf- 
fered its  provisions  to  be  disregarded,  and  that  as  early  as  the  4th  of 
i\lay  Mr.  Kennedy  obtained  ])ermission  for  the  clearance  of  vess^'ls  for 
foreign  ])()rts  without  any  written  pledge  or  bond  binding  them  not 
to  call  at  revolutionarv  ports.  On  the  27th  of  Julv  Mr.  KeninHlv 
reportivl  that  the  Chilean  (lOvernment  finally  became  convinced  that 
the  i^i'oliibition  was  ruining  the  wheat  trade  of  the  country,  sin<v  th»^ 
revolntionaiT  ports  were  obtaining  supplies  from  California,  and  own 
f I  oni  Australia,  and  that  he  had  Ihh'u  able  to  arrange  with  the  minister 
of  finance  that  cargoes  of  food  supplies  might  be  shipped  subject  to 


$1271.]  CLOSURE  OF  IM8VB0ENT  P0BT8.  81 7 

a  lx)nd  for  twice  the  value  of  the  cargo  and  upon  a  written  assurance 
on  his  |mrt  that  the  cargo  should  Im>  |)rot4M*te<I  from  molestation  on 
the  part  of  the  revolutionary  sc|uadron.     His  action  was  approved. 

rarUumeiinirj'  r"|H»r.  riiUo.  N«».  1    (IHSrj).  77.  !«>.  n«.  VM,  U:5,  145.  l.%4. 
157.  17!>.  VMK  2i:i.  2:10.  2:i4-2;tfi. 

With  rt»ference  to  a  decree  of  President  Balmacetla,  declaring  cer- 
tain {x>rts  in  the  i)os8(>ssion  of  the  Congn>ssi<mal  Party  in  Chile  to 
be  closed  to  commerce,  the  \orth  (iermnn  (wazetU\  in  an  article  which 
was  understood  to  reflwt  the  opinion  of  Prince  Bismarck,  decljin»d 
that  it  wouhl  l>e  necessary  to  contest  the  right  to  ust^  <*onstraint  against 
neutral  vessels  trading  with  ports  which  the  (lovrrnment  had  not  the 
fonv  eircH'tually  to  hl<M*kade.  It  was  understtNNi  that  othei^fonMgn 
jMiwers  took  the  j^ame  view,  and  the  (hHrnH;  of  President  Halmaceda, 
to  which  objection  was  taken,  was  n»vokt»d. 

t'alvo,  Drult  Int.  VI.  f  42H. 

August  20,  180*2,  there  was  issue<l  at  Caracas  an  executive  ilecnH» 
dcH-laring  the  custom -lious4>s  at  Ciudad  Ii<»livar  and  Puerto  Calndlo 
to  U"  "  suppii*sse<l."  Mc^st  of  the  memlx'iN  of  the  <liploniali<*  c'orp>, 
wrote  Mr.  Scruggs,  theli  Tnited  States  minister  to  Veni'zuela, 
**  attach  so  little  importaiici*  to  it  as  to  n'fuse  to  even  trannnit  it  to 
their  res|)ective  governments,  while  none  of  them  regard  it  as  lK»ing 
anything  more  than  a  men*  hrutum  fultm'ti  of  an  im|M>rtiint  fuetion 
against  its  rival,  who  is  now,  an<l  has  Inhmi  for  W4H*ks  past,  in  actual 
possession  of  the  |M)rts  nameil.** 

The  I><»partinent  of  State  n^pliinl: 

^^  Your  cfHuments  indicate  that  you  have  f(»rme<l  a  just  opinion  of 
the  inefftMiiveness  of  such  a  measun*  under  existing  <*ircnm*»t:in<*e>. 

**  Quite  nnvntly,  on  the  <N*casion  of  a  similar  measure  hi»ing  decn^^d 
by  the  (lovernment  of  Honduras,  pur|M>rting  to  cIom*  the  cu>tom> 
housi*  at  Trujillo  and  \a\  ( Viha,  whi(*h  were  at  the  time  in  full  |h)ss<*s- 
'  sion  of  insurp'iit  fonvs,  1  instructed  Mr.  I*aclH»<"o  a>  follows: 

••*Shoul<l  this  ineasun*  apply  t«>  any  |Hirt**  <»f  which  iuMirgiMit^  may 
gain  |M>ss4*s>ioii,  it  w<»uld  of  cour^4'  involve  the  t|ii<Mion  of  M<H'k:iilc  of 
ports  held  by  insurp^nts,  as  in  Chile  during  tli«*  late  revolution. 

***The  closure  of  d<»niestic  |)ort>  actually  «Mcupied  and  adminis- 
tered by  the  titular  government,  i^^  in  its<*lf  an  extreme  niea^un*. 
working  in  many  cax^<  hartlship  t(»  foreign  couunercr:  but  i^  entitled 
to  res|H*<*t  S4>  long  as  it  nuiy  U*  tluly  enfon^Ml  by  ad<H|natt*  ni«*an**/  ** 

Mr.  S4*ruin;)<.  mln.  to  V«mm*7.u«*I«.  to  Mr.  Kostrr.  S*-*-.  of  Statf.  S«*|il    7.  Is!rj. 

For.  UH.  l.sirj.  irjl  ;  Mr.  F«»sii«r  S«i-.  of  Si:iif.  to  Mr.  .**«Tiii:irs.  min.  to 

Vem>KiH*hi.  .s«iit.  IM.  1S!rj.  id.  c.l.V 
Hr«».  nImi.  I«I.  i»L**.»  CkU.  CkLV  wlN*n*  i\  n*|Mirt  is  Kiv<Mi  **t  tlH*  :i«iioii  nf  tlH* 

r.  H.  S.  hiurtianft    in  tiiiiv«iyiiii;  tlie  .liuerivMii  iiiiiU  Mt«*auier  l*hilQ- 

detpkia  luto  l^ierto  Cubello. 
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If)  1803  tho  Government  of  Nicaragua  notified  the  Pacific  Mail 
Steamship  Company  that  its  steamers  must  not  call  at  San  Juan  del 
Sur.  In  view  of  the  fact  that  the  company  was  obliged  under  its  con- 
tract with  the  United  States  to  deliver  mails  at  that  port  and  that  no 
notice  of  its  blockade  had  been  given,  the  company  asked  to  be 
instructed  as  to  whether  the  order  of  the  Nicaragiian  authorities 
should  lx>  ()l)eyed.  As  the  port  in  question  was  imderstood  to  he  in 
the  hands  of  the  insurgents,  the  Department  of  State  declined  to 
instruct  tlie  company  that  its  steamers  should  call  there,  and  adviswl 
the  Postmaster-General  of  its  action.  Subsequently  the  Government 
of  Nicaragua  declaivd  the  i)ort  of  Corinto  to  be  closed  to  shipping 
and  ordt»red  the  steamers  of  the  Pacific  Mail  Steamship  Company 
not  to  touch  there  for  the  time  l)eing. 

Mr.  On^hain.  S(h-.  of  Stute,  to  tlic  Postniastor-Gencral.  May  22,  1803,  192 
MS.  l)om.  Let.  85;  Auff.  15,  180:{,  11«  id.  158. 

During  the  revolution  in  Venezuela,  in  1899,  when  the  Castro  Gov- 
ernment sought  by  a  decree  to  (?lose  Puerto  Cabello,  which  was  in  the 
hands  of  the  opposition  forces,  the  American  and  British  naval  offi- 
cers then  in  Venezuelan  waters  took  pos.session  of  the  papers  of  ^'es- 
sels  of  their  resi>ective  nationalities  and-  granted  them  clearances 
when  needed.  It  was  said  not  to  have  been  uncommon  in  Venezuela, 
in  time  of  revolution,  for  American  and  other  naval  officers  to  grant 
clearances  to  vessels  of  their  respective  nationalities  under  .such 
circinnstaiKvs. 

For.  \UA.  ISIH).  IKI,  7KS. 

"  1  have  the  honor  to  acknowledge  the  receipt  of  a  communication 
from  tlic  State  I)c|)artnie!it,  dated  August  IT),  19(K),  transnuttiug  a 
(•()])v  of  a  note  a<l(lrcsse(l  to  the  Secretary  of  State  by  the  imix'rial 
(iernian  anil)assa(l()r  at  this  capital,  wherein  complaint  is  maJe 
against  the  orders  of  the  military  government  of  the  Philippini^ 
ArcliijH'lago,  wlicrehy  conniiercial  intercourse  with  the  inhabitants 
of  tlic  Sulii  Islands  was  at  one  time  prohibited  and  substM|uently  re- 
stricted to  the  |)orts  in  the  })oss(»ssion  of  the  military  ft)rces  of  tk 
Fnited  States,  in  which  ports  it  is  subject  to  ct^rtain  regulations. 

''  I  note  vonr  statement  that  von  "shall  Ik»  «>:lad  to  transmit  to  the 
embassy  your  re|)ly  to  its  cxpresstMl  hope  that  the  military  order? 
of  which  complaint  is  made  will  be  rescinded.' 

*'  Rei)lying  to  your  connnunication,  I  have  the  honor  to  state  a? 
foHows: 

"The  Suin  Islands  are  now  subject  to  military  occupation.  The 
right  of  tlic  commander  of  the  occupying  fture  to  regulate  or  pro- 
hibii  tiadc  with  territory  so  occujned  is  one  of  the  ivcognizetl  anJ 
well-received  laws  and  usages  of  war  and  nations.     (9  How.  (U.  &)♦ 
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15;  Lieber^s  Instructions  to  American  Armies  in  the  Field,  sec.  5, 
lanse  1 ;  Bluntschli,  I.,  sec.  8;  Manning,  p.  107;  Birkliimer,  p.  204.) 

^  In  addition  to  the  maintenanc*e  of  military  (Krupation  of  the 
uhi  Islands  the  military  fon*es  of  the  lTnite<l  States  ant  engaged 
1  suppressing  an  insurrection  in  a  portion  of  the  Philippine  Archi- 
elago  accessible  from  the  Suhi  Islands.  The  military  authorities 
Hiducting  the  military  o|M'rations  against  said  insurnH*tion  wen^  at 
tic  time  of  the  opinion  that  a  military  iUM*essity  existed  for  prohibit- 
ig  commercial  interc*ourse  l>etween  the  Sulu  Islands  and  the  outride 
orld.  Thereujwn  Admiral  I>e\vey,  as  (*ommander  of  the  military 
jrces  of  the  Unitetl  States  in  the  Philippines,  in  June,  1899,  issueil 
le  following  order: 

*•  *  All  trade  with  the  Philippines  is  prohibited,  ex<*ept  with  the 
orts  of  Manila,  Iloilo,  Cebu,  and  Bakalota.  Ships  an'  hereby 
amcKl  to  go  nowhen*  else  in  the  Philippines.' 

**  Suljsequently  this  onler  was  modified  by  General  Orders,  No.  73, 
Ties  of  1891>,  dated  I)ecemlK?r  2(;,  1895>;  (ieneral  Onlers,  No.  30,  se- 
es of  1900,  date<l  March  10,  1900,  and  (ieneral  Orders,  Xo.  34,  series 
F  1900,  dated  March  13,  IIHX).  Copies  of  said  orders  are  herewith 
iclofled. 

**The  military  authorities  in  command  of  the  Tnited  States  mili- 
iry  forci^s  in  the  Philippines  an'  of  opinion  that  the  n*strictions  and 
sgulations  U{)on  trade  with  the  Sulu  Islands,  now  enfon^ed  pur- 
jant  to  said  orders,  an»  essiMitial  to  mwt  the  military  nenx^sity 
9casione<l  bv  the  insurn*ction. 

**  These  restrictions  and  n»guhitions  an»  emerp»n<\v  measuns,  and 
lould  Ik?  so  considennl.  Thev  are  not  intended  as  an  evidenc<»  or 
Bclaration  of  the  {K^rmanent  |M>licy  or  pnicticn*  of  the  rnittnl  States 
hen  the  condition  of  intact*  shall  pn^vail  in  the  Philippines.*' 

Mr.  Hoot,  8e<*.  uf  War.  to  Mr.  lluy.  S4n-.  of  Stat<*.  Oct.  W*,  liMN).  .MiiKtM)ii*ii 
UcfNirtM,  «C{5.  St*<\  tilM».  aiu»tlM*r  iHtor  «»f  kjiiih*  t«»  hiiiui\  miiih*  datv, 
aoU  of  wlinnar  i»unM>rt.  Itl.  :cu*»-:t:M. 

See  Mr.  Hay,  Scm*.  of  Stat«\  to  llrrr  von  ll(>U<*lH*ti.  (trriiiaii  amlmfw..  No. 
ri.17.  Jan.  18.  HNN».  MS.  Nott^  to  (;onnan  I^x  XII.  rcui 

**  To  close  ports  which  an*  in  the  hands  of  n*volutionists  by  guvern- 
lental  de<*nH*  or  onlcr  is  imp<issil)l<>  under  intermit i<»n]il  law.  It 
tay  in  a  pn)|)er  way  and  under  pn»|H»r  cin*nmMuno»*^  and  nuiditions 
I  time  of  i)eace  di^clun'  what  of  its  |M>rts  shall  U'  o|N*n  and  what  of 
lem  Hhall  Im»  close<l.  Hut  when  these  {Mtrts  or  any  of  them  an»  in  the 
anda  of  foreign  In^ligiMvuts  or  of  in>urgi'nt^.  it  ha>  no  )M»wer  t4> 
lose  or  to  open  them,  for  the  palpable  n*as4>n  that  it  is  no  longi^r  in 
mtrol  of  them.  It  has  then  the  right  of  bbn^kadc  alone,  which  <*an 
Illy  be  declared  to  the  extent  that  it  has  the  naval  iK>wer  to  make  it 
■active.'' 
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Plumley,  umpire,  catfe  of  Coinpagnie  G^n<>rale  des  Asphaltes  de  France. 
HrltiHii-Voiioziielaii  Mixed  Ck>miniBsion,  protocol  of  Feb.  IS,  1903, 
Ral8tc)iiV  Reiwrt,  331,  336-337;  citing  Wharton,  Int  Law  Dig.,  ||  330. 
301 ;  Hall,  Int  Law.  727;  Glass,  Marine  Jut  Law,  105-107. 

The  same  principle  was  followed  by  Dutlieid,  umpire.  In  the  case  of  the 
Orinoco  Asphalt  Co.,  German-Yenezuelan  Mixed  Coiumisslon,  proto- 
i-ol  of  Fob.  13.  1J)(}3,  Ualston's  Report,  58«. 

When,  in  lOtKJ.  the  Dominican  Government  declared  certain  ports,  whii-fa 
had  fallen  into  the  hands  of  revolutionists,  to  be  closed  to  uiari- 
llnio  comniorce.  the  American  diplomatic  representative  at  Santo 
Ilomingo  City  decUned  to  recognize  the  closure  of  any  of  the  p<*rt» 
in  question  except  by  an  effective  blockading  force.  (For.  Rel.  1910, 
396,  405. ) 

IV.  BREACH  OF  BLOCKADE. 

1.  Notice, 

§  1272. 

Article  18  of  the  treaty  between  the  United  States  and  Great  Britain 
of  1704  j)rovides  that  every  vessel  may  be  turned  away  from  every 
blockaded  or  Iwsieged  port  or  place,  which  shall  have  sailed  for  the 
same  without  kiiowledge  of  the  blockade  or  siege;  but  she  shall  not 
lx»  detained,  nor  her  cargo,  if  not  contraband,  be  confiscated  unless, 
after  notice,  she  shall  again  attempt  to  enter;  but  she  shall  be  per- 
mitted to  ^o  to  any  other  port  or  place  she  may  think  proper.  AiiJ 
til  is  treaty  is  conceived  to  be  a  correct  expositiv)n  of  the  present  law  of 
nations  upon  this  point.  The  intention  nnist  be  manifested  in  such 
manner  as  to  be  equivalent  to  an  attempt. 

Fitzsininions  r.  Ne\vi>ort  Ins.  Co.  (1808).  4  Cranch.  185. 

In  the  iibsence  of  such  a  treaty,  the  courts  do  not  reciulre  notice:  FieW? 
(NkIc  Int.  Law.  §  s;)2,  citing,'  1  Kent  Com.  ir»0:  The  Circassian.  '2  WulL 
ia."i;  Whonton  on  Capture,  193-207:  The  Ilallie  Jackson,  Blatrhf. 
I*rize  Cases,  2,  48:  The  Empress,  id.  17.">;  except  where  the  ves."***!  «ii^ 
without  a  Ivnowledge  of  the  blockade;  The  Nayade,  1  Newb.  .V»lm.  '^''*^ 

A  vessel  sailin^:  i^norantly  for  a  blockaded  port  is  not  liable  tocon- 
ilenniation  inuler  the  law  of  nations. 

Vcaton  /•.  Fry  (ISOD).  5  CYanch,  335. 

JaiHiary  T),  1S()4,  the  British  Admiralty  announced,  with  n»fon'mv 
to  the  blockade  of  the  islands  of  Martinique  and  (luadalouiH*.  that 
orders  had  Ihhmi  sent  to  the  British  forces  "  not  to  consider  anv  W»vk' 
ade  of  those  islands  as  existin<2:  unless  in  respect  of  particular  |x»n? 
which  may  be  actually  invested,  and  then  not  to  capture  vessels  ixiunJ 
to  such  port>  unless  th(»v  shall  have  l>een  previously  wameil  not  li» 
(Miter  them."  The  blockade  having  subsequently  Ikhmi  exteiule<i  w 
Ciiracao;  Mi\  Merry,  the  British  minister  at  Washington,  inforawJ 
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tho  United  States  GoTomment  that  he  could  not  doubt  that  the 
blockade  of  that  inland  would  be  ^*  conducted  confonnablv  to  the 
inst  met  ions/'  or  orders,  given  with  refen»n<v  to  Martini<|ue  and 
Guadalou|H*.  Hehl,  that  the  master  of  an  American  vessel  was,  tnuh^r 
the  circumstances,  excusable  for  proceedinfi^  towards  Cura<;ao  for  the 
purpose  of  inquirinfi:  whether  the  blockade  still  continue<l.  The 
court  expressly  reserved  any  opinion  as  to  what  would  have  Imhmi  the 
effec't  of  the  master's  conduct  if  the  communication  by  Mr.  Merry  had 
not  been  made. 

Maryland  Idk.  Co.  r.  Wood  (1813),  7  Craiich.  402. 

Under  the  proclamation  of  the  President  of  April  19,  IftGl,  only 
those  who  are  ignorant  of  the  blcK^kade  are  entitled  to  tlie  warning 
and  indorsement  mentione<l  in  the  proclamation. 

TUo  Revere  (l»i:!).  'J  Spniipie.  107. 

The  provision  in  the  President's  proclamation  of  the  lOth  of  April, 
18IU,  for  irarnint/  vess4>ls  which  apprtmchtsl  the  bhM*kad(Ml  |M>rts  with 
a  view  to  entering,  did  not  prot4H*t  a  vessel  that  sailiHl  for  a  blockadtMl 
port  with  knowledgf*  of  the  bloc*kade. 

Ttie  lllnwiitha.  2  Klaek.  (rr7:  Tbe  Admiral.  3  Wall.  (tri3. 

It  is  a  settled  rule  that  a  Vi»8S4*l  in  a  blockacUnl  iM)rt  is  presumed  to 
haw  notice  of  a  blcnrkade  as  s<K>n  as  it  conuncnces. 

Ttie  Prlxe  ('aMoa.  'J  HIaek.  «CC>. 

Notice  may  lie  express,  to  a  particidar  government,  or  to  a  ship,  or 
it  may  Ih*  inferred  from  all  the  facts,  among  which  notoriety  is  to  In* 
c»{iecially  consideretl.  To  pnK*eiMl  to  the  mouth  of  the  bUx-kad^Nl 
port  on  the  ph"a  of  then»  siH'king  infonnation,  ex|H>^4•^^  the  vesH*l  to 
ft^rious  suspicion  of  kiu»wh*ilgi*  of  bl(K*kade,  and  the  meiv  hovering 
around  a  blockade«l  |M»rt,as  if  to  S4*i/A*  some  ungiuinled  (M>int  to  enter, 
is  ground  for  siMzun*. 

See  Tlie  iVmH^lltiH.  .'(  Wall.  *J14. 

Knowledge  of  a  nnvntly  established  blcM'kade  may  U»  inferrtHl  fn>m 
facts. 

The  Herald.  :\  Wall.  7»W. 

The  bark  PilgrinK  owuimI  two-thirds  by  citizens  of  New  Orlenus 
and  the  other  third  by  citizens  of  New  York  an«l  Conmvticut.  and 
with  a  cargo  consigned  to  owners  in  New  Orleans,  left  liordenux, 
France,  alxnit  Mav  K  lHr»l.  after  news  >f  the  blo<*kade  of  the  southern 
ports  had  reached  that  place,  so  that  the  American  consul  would  give 
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no  papers  to  vessels  bound  for  such  ports.  In  passing  the  Bahamas 
the  Pilgrim  obtained  full  infonnation  of  the  blockade.  The  master, 
however,  continued  on  his  voyage,  and  on  July,  1861,  was  captured  by 
the  blockading  vessels  of  the  United  States,  the  bark  having  nm 
aground  in  one  of  the  passes  of  the  Mississippi  in  an  attempt  to  cnler 
the  port  of  New  Orleans.  Held^  That  the  cargo  and  two-thirds  of 
the  vessel  were  liable  to  confiscation  as  enemy's  property,  and  the 
remainder  for  illicit  trading  with  the  enemy. 

United  States  r.  llaUock  (1804).  154  U.  S.  537. 

June  29,  181)8,  the  steamer  Adula^  372  tons,  belonging  to  the  Atlas 
Steamship  Company,  a  British  corporation,  was  captured  by  the 
United  States  steamship  Marblehead^  on  the  charge  of  an  attempt  to 
run  the  blockade  established  at  Guantanamo  Bay,  in  Cuba.  She 
was  pro(;eeding  at  the  time  under  a  charter,  entered  into  on  the  pre- 
ceding day  at  Kingston,  Jamaica,  to  one  Solis,  a  Spanish  subject,  it 
whos<>  disj)osal  she  was  placed  for  the  conveyance  of  passengers  from 
the  Cuban  ports  of  Manzanillo,  Santiago,  and  Guantanamo  to 
Kingston.  A(^companying  the  charter  there  was  a  letter  of  instruc- 
tions to  the  master,  signed  by  the  agent  of  the  company  at  Kingston, 
by  which  the  master  was  advised  that  on  his  arrival  at  Guantanamo. 
whither  he  was  to  pr(KX»ed  direct,  he  would  no  doubt  find  American 
war  ships  otf  the  port ;  and  he  was  directed,  when  signaled,  to  .<to|) 
inniiediately  and  acquaint  the  commanding  officer  with  the  vova<r?: 
in  which  cast*,  said  the  instruct i(ms,  it  was  not  thought  that  the 
officer  wouhj  object  to  his  contiiuiing  into  port.  The  steamer  ^^Jt* 
eoudeniiied,  jind  the  sent  (Mice  was  affirmed  by  the  Supreme  Court.  Mr. 
fhistice  Brown  delivering  the  opinicm,  the  court  finding,  upon  ili»* 
Tacts,  that  those  in  charge*  of  the  vessel  had  actual  know UnI giM»f  t lit' 
i'xist(Mic<'  of  the  hh)ckade,  and  that  their  sailing  for  the  ix)rt  ^\;^ 
therefore  unjustiliahle,  and  properly  subjected  the  vessel  to  eomloiii 
nation. 

Till'  Adiiln.  1T«;  \\  S.  'M\\  :  aflinning  The  Adiila,  SO  Fed.  Rop.  ar»l. 
The  IM"«'s'nlriit  did  "not  tiiid  himself  jiistlfieil  In  oxereisliijj  rleinon.;. 

this   i-n>n\      (Mr.    Hin,   Art.    See.   of   State,   to   the   Attoriit»\  (ini'i  f' 

Feb.  i::.  IJMM.  '2:*0  MS.  iHun.  U»t.  CuA.) 
As  to  tlir  r:is<'  of  tlic  drrrnan  (Utstle,  at  ManzaidUo,  see  Mr,  Hay.  St*-.    ' 

St.ilo.   to  Sir  .[.    P:niiM(»f<»te,  Hrit.  ainbass,.   No.    \:\V2,  Jan.  V.\.  W'- 

MS.  Notes  to  IW-it.  Lejr.  XXIV.  419. 

"The  British  principle  wliich  makes  a  notification  to  foreign  gov- 
ernments of  an  intended  blockade  equivalent  to  the  notice  require' 
by  the  law  of  nations,  l)efore  the  pemilty  can  be  incurred  "  can  noC  l< 
conceded. 

Mr.  Madisnii,  StM.  of  State,  rei)ort  Jan.  25,  180C»,  Am.  State  i^pera.  Fi»- 
Rel.  II.  7128. 
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"In  addition  to  what  is  propostnl  on  the  snhjcn^t  of  hlo<*kado8  in 
VI.  and  VII.  articles,  tlio  |H»rsi»von*n<H»  of  (in^at  Britain  in  c*«nsider- 
ing  a  notification  of  a  hl<N*kado«  and  rwn  of  an  intended  blockade,  to  a 
fun>igii  goveninicnt,  or  its  ministers  at  I^ondon,  as  a  notice  to  its  citi- 
zens, and  as  n^nderin^  a  vessel,  wherever  foiind  in  a  destination  to 
the  notified  port,  liable  to  capture,  calls  for  a  sjx'cial  remedy.  The 
pslpal)le  injusti(*(^  of  the  practi<v  is  a^ij^ravated  by  the  auxiliary  rule 
prevailing  in  the  Hritish  courts,  that  the  blockade  is  to  l)e  held  in 
legal  forcH»  initil  the  governmental  notification  l)e  expn»ssly  n»scinded, 
however  wrtain  the  fact  may  Ih»  that  the  blcK^kade  was  never  fonned, 
or  had  ceaseil.  You  will  \h}  at  no  loss  f<»r  topics  to  enforce  the  in<*on- 
sistencv  of  these  innovations  wMth  the  law  of  nati<ms  with  the  nature 
of  hkN*kades,  with  the  safety  of  neutral  commer<*e,  and  parti<Milarly 
with  the  (*f»mmunication  made  to  this  (lovernment  bv  onler  of  the 
nritish  (lOvernment  in  the  year  iSOt,  according  to  which,  the  British 
oonimaiulers  and  vict»-admiraltv  courts  wen*  constructed  not  to  con- 
Kider  any  blockade  of  the  islands  <»f  Martinique  and  (luadaloupe  as 
existing,  uidess  in  resi)ect  of  particular  |M)rts  which  may  actually  U' 
investetl,  and  then  not  to  captun'.  vessels  lK)und  to  such  ports,  unless 
they  Hhall  pn*viously  have  l)een  warned  not  to  enter  them.** 

Mr.  MadlHon.  K<h*.  t>f  StJitr.  tf>  Mi^twrH.  Muiin>o  hinI  riiikiii'y.  iiiliiUtorM  to 
KiiKlaiMl,  Ma}'  17.  lN(Ni,  Am.  Statt*  raiH^rM.  For.  Uel.  III.  W.K  V2\. 

**T1m*  wuhIm  uf  tlu*  ('«>iniiiiiiiicatioii  art'.  '  that  vt'MM'lrt  iiiUKt  Ik*  tnirnrd  iM>t 
to  outer.'  The  torni  irurn  te<-hiih*]iny  hn|)ortM  a  (listiiictioii  lH*tw«HMi 
an  liulividiinl  iiotict*  ti>  V4*mm*1m  and  a  ^^eiieral  iiothv  l»y  pnM'hniuitloii 
or  diploma th*  cx>iiimuiiU*atioii ;  ami  th«*  teriiiK  not  to  mtrr  nimilly  diH 
tInKuiMlHw  a  iK>ti(v  at  or  vt^ry  iioar  tlit*  hhN*kad<Hl  |N»rt.  fmiii  a  not  hi* 
dlriK^teil  nintlnst  tlie  oriKimtl  d(*t<tinatUin  or  the  apimriMit  hitenthm  of 
a  Teiwel  nowiiw  appruachiuf?  Kuch  a  iMirt.*'  W^iue  tu  same,  Fel>.  II, 
1807.  id.  153,  155.) 

Notification  of  blm'kade  must  1h*  made  directly  to  the  gt»vernments 
of  neutral  |M)wers. 

Mr.,  KuhIi.  Sei\  of  State,  to  Mr.  Torroa.  rortu>ai«*?«4*  mln..  May  2H,  1S17. 
MS.  Note«  to  For.  Ix*bh.  II.  21»1>. 

On  April  10,  1825,  the  Mexican  minister  at  Washington  nHpu>st4Hl 
the  DejMrtnient  of  State  to  give  notice  of  the  bbn^kade  of  the  castle  f>f 
San  Juan  d*Ulloa  bv  the  Mexican  f(»n*es.  ^^  lie  was  informed  that 
such  a  notification  from  a  neutral  was  not  aivording  ti»  the  usage  of 
nations.  It  is  not  necessary  to  the  legality  of  a  bhM*kade  maintaiiitul 
hiy  a  competent  force  and  otherwise  conf(»rming  to  the  law  of  nations 
that  its  existence  should  l)e  pnnnulgated  by  a  neutral." 

Mr.  Clay.  Sec.  of  State,  to  Mr.  Neah».  ()<-t.  •.».•».  ISST..  21  MS.  XMnu.  Ia^L  174. 

In  the  case  of  a  veasel  which  had  run  the  blockade  of  Vera  Cruz,  in 
Maiicoi  by  the  United  States,  without  interference  by  the  blockading 
H.  Doc.  551— vol  7 53 
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squadron,  and  whicli  was  captured  on  coming  out,  it  was  claim<Hl  that 
the  capture  was  unlawful  lx»cause  no  previous  warning  of  the  blockade 
was  given,  by  an  entry  on  tlie  ]>apers  of  the  vessel  or  other  mode  of 
actual  notice.  As  it  ap])eared,  however,  that  the  master  was  fully 
aware  from  the  commencement  of  the  voyage  of  the  existence  of  the 
blockade,  it  was  held  that  no  further  notice  was  necessary. 

Mr.  WebHten  Sw.  of  State,  to  M.  de  Sartlges.  June  3,  1852,  MS.  NoteR  to 
French  T^g.  VI.  18();  Mr.  Hunter,  Act.  Sw.  of  State,  to  M.  de  S«^ 
tigeK,  July  2J>,  3852,  id.  188. 

The  case  was  that  of  the  Jrunc  Xelly,  as  to  which  see  United  States  r. 
(yuiUeui,  11  Howard,  47. 

See  Mr.  Buchanan.  Sec.  of  Stiite,  to  M.  Pousslu,  Jan.  17,  1&40,  MS.  Notes 
to  French  lAig.  VI.  122. 

A  vessel  duly  notlfietl  of  the  blockade  of  St.  Juan  de  Nlcanignu.  hy  t 
British  naval  force,  had  no  right  to  claim  damagcnt  f4>r  seizure  tat 
breach  thereof.  (Mr.  F.  Webster,  Act.  Sec.  of  State,  to  Messrs 
II.  &  I).  Cotheal  &  Co.,  Sept.  20,  1842,  32  MS.  I>«an.  I^t.  420.) 

"  Neutrals  proceeding  to  such  ports  can  not  law^f  uUy  be  captured  for 
the  mere  intent,  express  or  implied,  of  entering  them,  but  must  be 
warned  off  by  the  blockading  force;  but  after  having  thus  been  duly 
warned,  if  they  shall  again  attempt  to  enter,  they  are  liable  to  capture 
and  condemnation  as  lawful  prize." 

Mr.  Clayton,  Sec.  of  State,  to  Mr.  Bowlln,  Jan.  24,  l&'X),  37  MS.  Dom. 
Let.  410. 

^'  The  safest  rule,  in  regard  to  the  rights  of  both  bolligerenl^  an*! 
neutrals  involved  in  blockade,  is  believed  to  be  ccmtained  in  the  ImH 
article  of  the  treatv  between  the  United  States  and  Gi'eat  Britain  of 
the  IDtli  of  \oveinl)er,  1794,  in  the  following  words: 

'' '  And  whereas  it  fre(iuently  happens  that  vessels  sail  for  a  port 
or  i)lace  belonging  to  an  enemy,  without  knowing  that  the  sjinie  i> 
either  In^sieged,  blockaded,  or  invested,  it  is  agreed  that  every  vc^^.-*! 
so  circumstanced  may  be  turned  away  from  such  port  or  j)lacv,  l>wt 
she  shall  not  be  detained,  nor  her  cargo,  if  not  contraband,  Ih^  confi'^- 
cated,  unless  after  the  notice,  she  shall  again  attemj)t  to  enter,  hut  f^hf 
tiJinll  he  "permitted  to  <jo  to  any  other  port  or  place  she  may  thinf- 
proper.' 

''  A  similar  article  is  contained  in  manv  other  treaties  In^twivii  the 
United  States  and  foreign  powers.'' 

Mr.   Seward,   S(»c.  of  State,  to  T^ord  Lyontis,  British  niin..  Mar.  24.  1**^ 
MS.  Notes  to  Or.  Brit.  IX.  142. 

"  The  treaty  between  the  United  States  and  Venezuela  of  the  -"th 
of  August,  18(»0,  did  not  sanction  constructive  but  required  actual 
notice  of  a  blockade.  It  is  true  that  this  instrument  has  been  termi- 
nated pursuant  to  a  notice  to  that  effect  from  the  Venezuelan  (Jovern- 
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uieiit.     The  stipulation  ud verted  to,  however,  is  Ix'lieveil  to  In*  based 
on  public  law.'' 

Mr.  FlHh.  So<\  of  state,  to  Mr.  Pile,  min.  to  Venezuela.  No.  13.  Not.  23, 
1871.  I'liitcMl  Stut(*8  and  Venezuela  Ciainis  Cominlfwion  (1A$V>).  450. 

The  .*^izurc  and  detention  of  American  ves.sels  with  their  crews  and 
pro|>«Tty  for  attempting  to  enter  iK)rts,  due  notice  of  the  blockade  of 
which  has  not  Ikhmi  given,  will  Ih»  re^rded  '*  as  an  act  of  hostility  and 
wrong  for  which  the  pn>mpt  n»lease  of  the  vessels  and  crews,  n^stitu- 
tion  of  the  profwrty,  and  other  suitable  n»dn»ss  will  Im»  insistcil  upon." 

Mr.  Hiiynnl.  Se<-.  of  State,  to  Mr.  Preston,  llnltian  mIn..  Oct.  1H>.  1888, 

F<»r.  Kel.  1H8H.  I.  (MIO. 
S«\  iiImo,  rn*Hl<U*nt  tM«»V€»IjiiMl.  iiniinal  nieKHaps   INm*.  :i,   18S8,  For.  Rel. 

1H8S.  I.  xlv  XV. 
For  notht*  ^Ivon  by  Portugal  i>f  the  InstUntlon  and  tennlnation  of  tlM> 

l>l<H-ka«le  of  tlH'  |K>rt  of  QnlsMMulMi.  <»n  tin*  w(>Kt  oinnt  of  AfrUii.  north 

of  Ainhriz.  in  1SSK.  wh»  Ff>r.  Uel.  INKS.  II.  VMH,  i:«r». 
S<H*.  alM»,  tli«>  following  notl<-«^  of  the  hl<M'ka<l«>: 
C)f  the  (fiast  of  AliyKMinhi,  from  AnipliyHa  to  a  |Nihit  opiMwUe  the  iMland 

of  I)ufn«»hi.  in  1SS7.      (F<»r.  Uel.  1S87.  tLVK  i 
Of  tlM>  liltM-kado  iiniNNCNl  l>y  Portufriil.  IHh'.  T2,  1N8H,  of  |N>rtM  of  M«»zam- 

hii|ue.   lyinK  l)etw(*en  tlH*  month  of  tin'  Hovumn  and  the  H<»ntliern 

IMdnt  of  tlie  hay  of  P«*iiit»a.     (MS.  Not(>M  to  Portuffnl.  VII.  148.) 
Of  fiMiHt  of  I>ahom«*y.  hy  FnuK-<*.  April  4.  18!M^     (MS.  Noti*M  tu  France. 

X.  1!>7.) 

**  The  Ilnytian  litptihlir  saih^l  from  New  York  OctoIxT  1,  1R8R, 
with  cargf)  and  mails  for  Turk's  Island.  ('a|)e  llaytien.  Port  de  Pai.x, 
Mirap>ane,  Au.x  ('ayes,  and  Jacmel,  and  with  nniils  for  (loiuiives, 
St.  Marc,  and  Port  au  Prinre.  Arriving  at  (lonaives  on  the  lt»th  of 
C)rtolM*r,  sh«»  sailed  on  th«»  sann»  dav  for  St.  Marc,  and  after  a  brief 
st<>p  at  that  |K)rt  pnM-iHMhMl  to  Mira^oaiie.  when*  ^he  arrivi^l  on  the 
17(li,  disi*harp»d  car^o.  and  >ailed  f<ir  Aux  ('ayes  when*  >he  arrivinl 
on  (he  f<illowin«r  day.  the  l^th.  Th«*n<'<'  >he  priM^iitled  to  Jacmel, 
when*  she  arrived  on  the  l!Mh.  di^'harpMl  carpi,  and  sailed  on  tho 
mnie  <lav  for  St.  Marc. 

•'The  dt»<'nN»  of  blfH-k:i<lt*  of  the  |M»rt>  of  ('a|M»  llaytien,  (ft»na'(v«*s, 
and  St.  Marc  was  n»solvrtl  upon  by  tin*  provisional  p»vrrnnu'nt  of 
Iii>^tinu*  on  the  ITdli  of  ()<-tt»lM'r.  and  madi*  knoun  ti>  the  fonM^i  \^*\>- 
rps«»ntativi»s  in  Port  au  Prince  <»n  the  fnjlowin;:  ilay.  bni  wa-  not  pub- 
linhetl  in  the  official  pa|M'r,  /.<  Mi'ufft  >n\  until  the  l*^th  t»f  ()<'t«»lM»r. 

••  The  means  of  comnnmicat ion  lM't\v«»cn  P<»rt  au  Prim**'.  .Mirairoane, 
Aux  C'ay4»s,  and  Jacmt*!  «'Xfhnl«»  the  >up]>o«>ition  that  new^  of  the  pn)- 
po*«fHl  bhwkade  could  have  n'aeln'd  Mira«r«»an«'  by  <>ctolK»r  17.  .Vux 
Craven  bv  CMoUt  IS.  or  Jaeniel  bv  tin*  l!»th.  and  (HmstHiuentlv  the 
numtor  of  the  //*/#//////*  lit  fmhlit  eouM  n«»t  havi*  U»en  awan*  of  any 
proclanuitioii  of  blcK'kadt*  when,  on  OctoU'r  11^  he  >aile«l  from  Jacmel 
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to  St.  Marc.  Indeed,  it  is  known  that  no  notice  of  blockade  was  sent 
to  Jacmel  at  that  time,  as  that  city  and  district  were  not  in  sympathy 
with  the  provisional  government  of  General  L^time  at  Port  au 
Prince.  Therefore  even  the  usual  and  ordinary  means  of  communi- 
cation between  Port  au  Prince  and  the  ports  proposed  to  be  blockaded 
had  been  interrupted. 

''  AMien  the  Iloijtian  Repuhli^  was  entering  the  port  of  St,  Man- 
from  the  southward,  late  in  the  afternoon  of  the  20th  of  Octol)er,  a 
steamer  was  sighted  to  the  northward  of  the  Bay  of  St.  Marc,  and  it 
was  afterwards  observed  that  she  was  firing  guns,  but  for  what  pur- 
pose was  unknown. 

''  Upon  arriving  in  the  port  of  St.  Marc,  the  master  of  the  Tlaytm 
Rcpuhlic  was  informed  by  a  pilot  that  the  steamer  which  had  l)een 
discerned  outside  was  the  Ilavtian  man-of-war  DesHoJiiu^it^  and  that 
she  was  blockading  the  port.  This  was  the  first  intimation  from  any 
source  the  captain  or  any  officer  of  the  Ilaytian  Repuhlic  had  of  any 
blockade. 

"  The  Ilaytmn  Republic  left  St.  Marc  on  the  next  morning,  the  2l?t 
of  ()ctol>er,  and  was  captured  outside  by  the  Dessalhws.  .  .  .  Ii 
apjwars  that  after  the  Ilaytian  Republic  had  entered  the  harbor  of  St. 
Marc,  on  Octol>er  20,  and  there  received  her  first  intimation  of  any 
blockade,  she  made  no  effort  whatever  to  escape,  although  she  could 
easily  under  cover  of  night  or  with  her  superior  speed  at  any  time 
have  gotten  away  had  her  master  seen  fit  to  do  so  or  had  he  had  any 
ground  for  supposing  such  action  desirable.     .     .     . 

''The  treaty  between  the  United  States  and  Havti  of  Noveinl)er •>. 
1SG4,  contains  the  following  provisions: 

"'  'Aktk'lk  X\"11I.  And  whereas  it  frequently  happens  that  ves>ol> 
sail  for  a  j)ort  or  place  In^longing  to  an  enemy  without  knowinir  tliut 
tlie  same  is  either  hcsicgcMJ,  blockaded,  or  invested,  it  is  heivhy  a<rre«''l 
by  the  high  contracting  parties  that  every  vessel  so  circiunstan^'t'*! 
may  he  t\irn(Ml  a^vay  from  such  port  or  j)lace,  but  she  shall  not  Ih' 
detained,  noi*  any  j)art  of  her  cargo,  if  not  contraband.  Ik*  ouitiv 
cated,  unless,  after  notice  of  such  blockade  or  investment.  >lio  >li5>l' 
again  atteni])t  to  enter:  hut  sIk^  shall  be  permitted  to  go  to  :niy 
other  port  or  place  she  shall  think  proper,  providod  the  siune  W 
not  blockaded,  besieged,  or  invested.  Nor  shall  any  vesM.»l  of  eitluT 
of  the  parlies  that  may  have  entered  into  such  port  or  phuv  In^f'Ti' 
the  same  was  actually  lH\siege(l,  blockaded,  or  invested  bv  the  otlHT. 
be  i-estrained  from  (juitting  such  place  \\'\{\\  her  cargo,  nor,  if  foiiinJ 
ihei-ein  after  the  reduction  and  surrender  of  such  place,  shall  .^nt'i 
vessel  or  her  caiiro  be  liable  to  confiscation,  but  thev  shall  1k'  n*>tt»iV'l 
to  th-    owners  thereof.'     .     .     . 

"  From  the  above  stij)ulations  it  is  manifest  that  so  far  as  the  pp'- 
c-eedings  against  the  Ilaytian  Republic  rest  upon  a  charge  of  attempt- 
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iiijj  to  run  a  bl<N'ka(lo«  thoy  won^  in  dear  violation  of  tln»  «»x|>n»ss 
terms  of  tli<*  tr«*aty,  and  wholly  inii>ro|XM*  and  inadmissible/* 

Mr.  Itayanl.  HtH\  of  Statr.  to  Mr.  rrt^stuti,  llaytiati  iiiiii..  Nov.  2S,  1888, 

For.  Uel.  IKSK.  I.  1001. 
Tlie  Uaytiaii  <toveniineiit  wiih  riHiuireil  to  releaHc*  th«>  vf^wiel  aii«l  pay  an 

ludemulty. 

^  3.  Xeiiti*al  vessels  are  entitled  to  notification  of  a  hlocrkade  Iwforo 
they  ean  l)e  maile  prize  for  its  attem|)te<l  violation.  The  character 
of  this  notification  is  not  material.  It  mav  1h'  actual,  as  bv  a  vessel 
of  tlie  bl(K*kadin^  force,  or  constructive,  as  by  a  proclamation  of  the 
government  maintainini;:  the  bl(K*kade,  or  by  commcm  notoriety.  If 
a  neutral  vessel  can  Ik'  shown  to  have  had  notici>  of  the  bhK'kade  in 
any  way,  she  is  jtinmI  prizi*  and  should  iw  sent  in  for  adjudication; 
but,  should  formal  noti(*e  not  have  l)een  ^ven,  the  rule  of  construct- 
ive knowhMl^'  arising  from  notoriety  should  Ije  construetl  in  a  manner 
lilM*ral  to  the  neutral. 

"4.  VesM'ls  ap|M'arin^  U^Tore  a  ldoc*ka<led  port,  havinfi^  sailcMl  with- 
out notifiration,  aiv  entitled  to  actual  noticre  by  a  l>lo(*kadin^  vi^ssel. 
Tht^v  should  Im*  iNmrded  by  an  offiivr,  who  should  enter  in  the  ship^s 
log  the  fact  of  su(*h  noti<*(%  sucti  entry  to  include  the  name  of  the 
bl<K*kading  ves.s4d  pvin^  noti(*e,  the  extent  of  the  bl<K*kade,  the  date 
and  place,  verifietl  by  his  official  signature.  The  vessel  is  then  to 
be  set  fret*;  and  should  she  apiin  attempt  to  enter  the  same  or  any 
other  blo<*ka<liMl  port  as  to  which  she  has  had  noticH*  she  is  gcxMl  priz4\ 

"  5.  Should  it  api>4*ar  from  a  ves^sel's  clearaiuv  that  she  .sailed  after 
notice  of  bloi*kade  had  l)een  <*oinnninicat4Hl  t(»  the  countrv  of  her 
port  of  departure,  or  after  the  fact  of  libn^kade  had,  by  a  fair  assump- 
tion, lxH*ome  i*onunonly  known  at  that  {Mirt,  she  should  l)e  .^»nt  in  as 
a  prize.  There  an».  however,  trtMity  exceptions  to  this  rule,  and  these 
exceptions  should  l>e  strictly  ol>st»rve4l/' 

limtnictioiut  to  r.  S.  lUtM'kailiiiK  Vi*hn«*1m  ami  i*ruim*rH,  itt»iieral  Onlvr^. 
No.  4fl2,  Jam*  'JO.  1«W.  For.  Ht»l.  18W,  7Si». 

In  numerous  treaties  nep)tiate<l  by  tlu»  United  States  it  is  provide<l 
that,  notwithstanding  a  diplomatic*  pMieral  lutticv  of  bbn^kade,  a  neu- 
tral vessel  can  not  In'  c^ondemned  for  bl<K*ka4le  running  unless  she  had 
notice  en  route  that  the  plaiv  in  <piestion  was  bl<N*kad(Hl.  (Treaty 
with  Swetlcn,  Si^pteml)er  4.  lsir»:  July  14,  l^jT;  with  Prussia,  May 
1,  1828;  with  Oree^v,  DimvuiIht  10,  is-ST:  with  Sanlinia,  NovemluT 
86,  1837.)  In  other  tn*aties  >|MH'ial  notifiaition  is  maile  deiN*ndent 
on  the  question  of  the  knowledge  or  ignorano*  of  the  party  seiztni. 
(Treaty  of  the  I'nitwl  States  with  (treat  Britain.  Novemlvr  '2S,  17l>5: 
with  France,  SeptemiNT  :M\  1H(M):  with  Hayti,  Xovemlier  a,  IStVI; 
with  Italy,  Februar}*  27,  LS71.)    **  Hut  notwithstanding  these  treaties, 


828  BLOCKADE.  [§  1273 

the  Goveniniont  of  the  United  States  seems  to  look  upon  the  diplo- 
matic notice  as  superfluous,  and  to  exact  in  all  cases  a  sj^eeial  notifica- 
tion. The  instructions  of  May  14,  184(),  relating  to  the  blockade  of 
Mexican  ports  j)res(Til)e  that  no  neutral  vessel  entering  into  a  bl(K'k- 
adcd  port  can  be  captured  or  detained  unless  it  has  received  from  one 
of  the  blockading  squadron  special  notice  of  the  exist<?nce.''  (Mar- 
tens Nouv.  rec.  IX.  107.)  The  proclamation  of  President  Lincoln  of 
April  19,  1801,  declares  that  if,  with  the  intention  to  violate  the 
blockade,  a  ship  attempts  to  leave  or  to  enter  one  of  the  blockaded 
ports,  there  must  be  an  examination  by  the  commander  of  one  of  the 
blockading  vessels,  who  shall  take  due  note  of  the  fact  and  date  of 
the  notice.  Lord  Lvons  to  Ix)rd  Russell,  Mav  2,  1801 ;  Mr.  Seward 
to  the  minister  of  Spain,  Archiv.  Dip.,  1801,  ii,  205;  iii,  438,  W. 
But  the  American  prize  courts  have  not  accepted  this  opinion  of  the 
Executive,  and  courts  have  declared  that  a  vessel  could  be  taken  prize 
without  special  notice,  if  the  officers  of  the  vessel  had  knowled^  of 
the  blockade,  and  wca'c  conse(iuently  cj^argeablc  with  bad  faith. 
(The  Circassian,  2  Wall.  135.) 

Fnuchino.   Blocus  MaritliiHi    (Paris.   1882),  202-2O4. 
For  the  notification  by  the  TTiilteil  States.  In  1H4«.  of  the  blockade  of  tbe 
Mexican  ports  In  the  I*ai'lfl(%  see  Hr.  &  For.   State   Papers  (1H4»\ 

184<J)»  1130. 
"According  to  the  Anglo-American  rule,  a  public  notification  j?iven  by  the 
bellijrerent  to  a  neutral  government  is  ordinarily  sufliolent  to  (i>uTict 
all  subjects  of  that  goveriuneiit  of  the  nMpiisito  guilty  intent.  i»n>- 
vided  tliMt  the  statements  of  th(»  notit-e  are  fully  l>orne  out  l»y  tht* 
facts  of  the  actual  blockade."  (Walker,  Scien<-e  of  Internatioiuil 
Law,  520,  cited  by  Charles  N(»ble  (Jregory,  in  an  arti<-le  on  the  law  uf 
blockade,  12  Yale  Law  Review,  April,  VXKi,  a.SO,  341.) 

2.  Sailincs  towards  Block aued  Port. 

S  127;^. 

"  The  fact  of  clearing  out  for  a  blockaded  port,  is  in  itself  innocent, 
unless  it  be  accompanied  with  knowledge  of  the  blockade.  Tlie  cltMr- 
ance,  therefore,  is  not  considered  as  the  offence:  the  persisting  in  tl»* 
intention  to  enter  that  ])ort,  after  warning  by  the  blockading  force,  i^ 
th(»  ground  for  the  sentence.     .     .     . 

''  Vattel,  1).  o,  s.  177,  says,  'All  connnerce  is  entirely  prohibited  ^ith 
a  besieged  town.  If  I  lay  siege  to  a  ))hice,  or  only  form  the  bl(K*kati^ 
I  have  a  right  to  hinder  any  one  from  entering,  and  to  treat  as  an 
enemy  whoever  (/ff(  ////ffs  to  ent(M"  the  ])lace,  or  carry  any  thing  to  th« 
besieged,  without  my  leav(»/  The  right  to  treat  the  vessel  9S  W 
enemy  is  dcM'lared,  by  Vattel,  to  be  founded  on  the  attempt  to  tsifff 
and  certainly  this  attempt  nmst  be  made  by  a  person  kiuiwil^^ 
fact.^'  '  '  ■ 
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MnndiHll.  (*h.  J..  FitzMiiuinuUH  v.  Newiiort  Iiih.  Co,  (1N08),  4  C*ramli,  185, 
198. 

A  ve»tfel  sailing  from  a  neutral  |)ort  with  intent  to  violate  a  block- 
ade is  liable  to  rapture  an<l  eondeinnation  as  prize  from  the  time  of 
sailing,  though  she  intend  to  eall  at  another  neutral  port,  not  reached 
at  time  of  (*aptun\  liefore  proceiMling  to  her  ulterior  destination. 

TlM»  (MniiHHlan,  li  Wall.  i;r>. 

Tbnt  a  l»l«N*kadt*  niiiii(*r  Ih  in  dvlivto  from  Ww  inoiueiit  hIic  xhIIh,  nee  The 
(JahMi  (11101).  M  <;t.  CI.  «>. 

But  a  men»  abandoneil  pur|M)s<»,  theiv  liaving  Iwen  no  overt  act  to 
extHMite  it.  is  not  gi'ouiid  for  s4»izure. 

1  Kent  (Nun.  147:    Th«*  Jf»liii  (iilpiii.  Hlatilif.  Tr.  Ca.  291. 

Tlie  approach  of  a  vessel  to  the  nuMith  of  a  bl(M*kad(><l  |N)rt  for  in- 
quirv — the  blockade  having  Ikm^ii  generally  known — is  its<»lf  a  breach 
of  the  bhN'kade,  and  subjects  lK>th  vesKd  and  cargo  to  condemnation. 
TlM»  (^lM*HhIn».  :i  Wall.  'im. 

"If  approach  for  inquiry  wen»  iH»nnissible  it  will  U»  readily  seen 
that  thf  gn»atest  farilities  would  Ih»  atfonied  to  elude  thi»  bl(K*kade.*' 

Field,  J..  Tho  ClM-Mliln'.  :J  Wall.  2^1,  2:^1:    s.  p..  Tlio  S|h«h,  r»  C.  Hob.  HO; 
Tli«*  Cliarlott**  Chrixthus  (>  c.  Uoli.  lol. 

Mere  sailing  for  a  bIcM'kaded  port  i^  not  an  offens«»,  but  when*  the 
v«*>vMd  has  knowledge  of  the  biix-kadr,  and  ^ails  with  the  intention  of 
violating  it.  she  is  liable  to  captui-e.  A  vom*!  slotting  .^^ail  from  Kng- 
land  on  the  \>x\\  of  SeptemlN'r.  I>«W.  with  artual  knowledgi'  of  a  pro- 
4*lamati(»ii  which  the  President  of  the  I'nited  States  nuide  on  the  l!Mh 
of  the  April  priH^tMling,  bl<H*katliiig  «vrtain  Southern  {Nirts,  ha<l  no 
right,  under  an  allegation  of  a  puriM»>4>  to  .mh>  if  the  bhickade  existeil. 
to  sail  to  one  <»f  the  |>ort>  actually  bloi*kaded. 

TlH*  Adiiiinil.  a  Wall.  (.0:1. 

When»  a  clearan<"e  of  a  ve>>4*l  expn*»*x*d  a  neutral  port  to  U*  her  >ole 
|iort  of  df*stination.  but  lb«'  fact>»  >liowtM|  that  her  |>rimary  pur|Mis4» 
was  to  gi*t  cargoi*>  into  ami  out  of  a  |N>rt  und«*i'  bl«M*kade,  tlie  4>utward 
f*argt>«  if  «>l>taiiUHL  to  gt»  to  tii«'  n<Mitral  |M)rt  nanKMJ  a**  tli«>  one  clean^l 
for,  the  fact  th:)t  the  ve^^.^'lV  l«'tl«T  <»f  in-^lructioiix  diriH*ted  the  nuiMer 
to  c*all  off  the  bhK'kaded  |N>rt  ami.  if  he  should  find  the  bliM'kade  Mill 
in  force,  to  get  tlie  oiii4*<'r  in  command  of  th«*  bl(N*kading  >hip  to 

■d«  ivgi-ter  that   ^lie  had   Ihh'U   warnetl  otf   (in 

'»  the  owner-  <»f  the  \<»^h'I  a»4*rt<*4l  to  U»  their 

.1  right*^  under  tlit*  Pn*>identV  priK-hunation 

l)y  and  thih  to  g«i  to  the  {N>rt  f«»r  which  the 
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clearance  called,  will  not  save  the  vessel  from  condemnation  as  prize, 
she  having  been  captured  close  by  the  blockaded  port,  standing  in 
for  it,  and  without  ever  having  made  an  inquiry  anywhere  whether 
the  port  was  blockaded  or  not. 

The  Admiral,  3  WaU.  G03. 

A\nierc  a  neutral  vessel,  which  had  apparently  set  out  on  a  lawful 
voyage,  was  captured,  she  was  restored,  the  only  evidence  against  her 
l>eing  that,  when  captured,  she  was  out  of  the  most  direct  and  n»giilar 
course,  which  was  explained  by  the  fact  of  there  having  been  rough 
weather,  which  made  it  desirable  for  her  to  take  the  course  she  did. 

The  Sea  Witch,  G  WaU.  242. 

"  G.  A  neutral  vessel  may  sail  in  good  faith  for  a  blockaded  port 
with  an  alternative  destination  to  be  decided  upon  by  information  af> 
to  the  continuance  of  the  blockade  obtained  at  an  intermediate  port 
But,  in  such  case,  she  is  not  allowed  to  continue  her  voyage  to  the 
blockaded  port  in  alleged  quest  of  information  as  to  the  status  of  the 
blockade,  but  must  obtain  it  and  decide  upon  her  course  before  she 
arrives  in  suspicious  vicinity ;  and  if  tlie  blockade  has  been  formally 
established  with  due  notification,  any  doubt  as  to  the  good  faith  of 
such  a  proceeding  should  go  against  the  neutral  and  subject  her  to 
seizure." 

lustructions  to  U.  S.  Hlookadinjj  Vessels  and  Crulst»rs,  General  Orders,  Nc 
420,  June  20,  181)8,  For.  Uel.  1808,  780. 

3.  Attempt  to  Enter. 

§  1274. 

A  British  prize  sentence,  condeniiiiiig  an  American  vessel,  nn'itotl 
tliat,  the  vessel  liaving  been  cleared  fur  Cadiz,  a  jx)rt  actually  bliK'k- 
aded  by  tlie  British,  the  master  of  the  brig  "  persisted  in  his  iiitentiou 
of  entering  that  port,  after  warning  from  the  blockading  foroo  n«>i 
to  do  so."  The  condemnation  occurred  in  August,  1800.  By  article 
18  of  the  treaty  between  the  United  States  and  Gn^at  Britain  of  I'iU 
it.  was  provided  that  if  a  atsscI  sailed  for  a  bl(x*kaded  port  without 
knowledge  of  the  blockade,  she  might  be  turned  away,  but  shouU 
not  1k»  detained,  nor  the  cargo,  if  not  contral)and,  Ik»  contisc^Jtei. 
"  unless  after  notice  sh(»  shall  again  attempt  to  enter.'"  It  was  lu*l»i 
that ''  pei'sisting  in  an  intention  ''  was  not  an  "  attempt  to  enter,"  an<l 
that  tlie  decrc^e  did  not  show  a  valid  ground  of  condemnation.  Tlii> 
iK'ing  so,  it  was  held  that  the  paiiies  might  look  to  other  evidoiuv  in 
the  case*.  The  facts  were  nM'it(»d  in  a  special  verdict,  bv  which  n 
ap[)eared  that  the  vessel,  inste^ul  of  IxMug  fii'st  turned  away,  ^a*^ 
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lhoii;;li  slu*  ha<I  no  pn^vious  knowled^  of  tho  blockade,  simply 
ilcUiiiUNl,  and  that  her  master  was  drawn  into  tvrtain  <*< m versa t ions 
in  whieh  he  nscMl  expri'ssions  whirh  might  U*  <*onstni(Ml  as  evich'iKV, 
of  an  intention  to  sail  for  Cadiz,  should  he  be  liUTatiMl.  These* 
facts  W4>re  held  not  to  amount  to  an  attempt  again  to  enter  that  {Kirt. 
As  to  what  might  constitute  such  an  attempt,  the  court  obsiTvtNl: 
^  LingiTing  alM>ut  the  placv,  as  if  watching  for  an  op|H>rtunity  to 
sail  into  it,  or  the  single  cin*umstance  of  not  making  immediately 
for  some  other  |)ort,  or  |M>ssibly  ol>stinate  and  determined  declarations 
of  a  n*s<iluti<in  to  bn*ak  the  blockade,  might  l>e  evidence  of  an  attempt, 
aft€*r  warning,  to  enter  the  bhK*kade<l  iK)rt.'' 

No  neutral  can,  after  knowhulge  of  a  bKn^kade,  lawfully  enter  or 
attempt  to  enter  the  bl(K*kad(Ml  |>ort ;  and  to  do  so  would  Im*  a  violation 
of  neutral  character,  which,  ac(*or<ling  t<>  establisluMl  usagi^s,  would 
Hiibject  the  pn>{MTty  engagtul  then*in  to  the  {)enalty  of  confiscation. 

Mri^nn  r.  Miirliip  Iiih.  (*o.,  H  (*nuirli.  Til). 


a 


Preparations  towards  entering  a  bl(K*kaded  jwrt,  such  as  hovering 
mund  it,  with  other  acts  from  which  an  intention  to  enter  nuiy  Im* 
inferretl,  an»  grounds  for  seizun*,  unless  the  bhK*kade  is  exclusively 
for  ingn*ss  or  egn»ss. 

Tlu*  i\Hma,   1    Nowti.    A«1in.   :ti<l:    Tlu»   Iliawiitlia.    Hltitrhr.    Pr.    <*ii.    1; 
TlH>   Riiipnw.    lUatliHif.    Tr.    i\\.    1Tr>:     lluUi^ck.    Mit.    I^iw    (1M!U. 

If  a  vessel  is  found  without  a  pn»|K»r  license  near  a  l)locka<Iing 
s«quadn>n,  under  cin'umstancvs  indicating  intent  to  run  the  bkK'kacle, 
and  in  such  a  |K)sition  that  if  not  pn'vented  she  might  pass  tho 
hI<K*kading  force,  she  cann(»t  thus,  ilagrante  fa(*to,  S4*t  up  as  an  excu<4* 
that  she  was  seeking  the  s<}nadn>n  with  a  view  of  getting  an  authority 
to  prcKi»ed  on  her  desired  voyage. 

TtK*  J<M«e|)liliie.  n  WiiM.  S.T 

A  neutral  professing  to  U*  engaged  in  trade  with  a  neutral  i>ort 
situated  .so  near  to  a  bhM'kadcd  ]M)rt  as  to  warrant  vIom*  obscTvation 
by  the  blockading  squadron  nuist  keep  his  vessel,  while  dis<'harging 
or  reciMving  cargo,  so  clearly  on  tiie  neutral  side  of  tlu*  bUM'kading 
line  as  to  re|>el,  so  far  as  {M>sition  4'an  ivjm'I,  all  imputation  of  intent 
to  break  the  blockade:  and  neghn^t  of  that  duty  may  well  justify 
capture  and  sending  in  for  a<Ijudication,  though  it  might  not  jttstify 
»  oondemnation  in  the  al»s4MKv  of  evidence  that  the  neglect  was 
wiUful. 

Tbt  Daabliiv  Wave.  5  WaU.  17a 
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A  neutral  vos.=;el,  completely  laden  with  a  neutral  cargo  and  at 
anclioi  on  the  neutral  side  of  a  river  which  washed  a  blockaded  coast, 
drifted  into  hostile  waters  and  was  captured  while  temporarily  at 
anchor  there  on  suspicion  of  intent  to  break  the  blockade.  It  was 
held  that  temporary  anchorage  in  watei's  occupied  by  the  blockading 
vessels  did  not  justify  capture  in  the  absence  of  other  grounds. 

The  TeresUn.  n  WjiU.  1«^). 

To  justify  a  neutral  vessel  in  attempting  to  enter  a  blockaded  i)ort 
she  nuist  be  in  such  distress  as  to  render  her  entry  a  matter  of  uneon- 
trolhible  necessity. 

Tho  Dinim,  7  WaU.  354. 

During  the  blockade  of  Port  Royal  in  1861  a  Spanish  steam  vessel, 
with  the  |x»rniission  of  the  commander  of  the  blockading  squadron,  put 
into  that  port  in  distress,  and  was  there  seized  as  prize  of  war,  and 
used  by  the  Government  till  ftune,  18()2,  when  she  was  brought  to  New 
Vork  and  condemned.  In  June  of  the  following  year,  however,  the 
Government  in  the  meantime  using  the  vessel,  a  decree  of  restitution 
was  ordered;  but  the  vessel  never  was  restored.  Subsquently  the 
case  was  referred  to  a  conmiissioner  to  ascertain  the  damages  for  the 
seizure  and  detention,  and  final  judgment  was  rendered  by  the  court 
on  his  award.  This  judgment  was  reversed  on  account  of  the  impro- 
priety of  one  of  the  items  inchulod  in  the  decree  of  the  district  cH)urt. 
But  it  was  held  that  clearly  the  vessel  was  not  lawful  prize  of  war  or 
subject  to  capture,  and  (hat  her  owners  were  entitled  to  fair  indeiii- 
nity,  though  it  might  well  W  doubted  whether  the  case  was  not  more 
pro})erly  a  subject  of  diplomatic  adjustment  than  of  determination  bv 
the  courts. 

The  Nuestrn  SeQora  do  lU^i^hi,  17  WaU.  20. 

4.   Kvn)ENCE. 

§  1275. 

Evidence  of  intent  to  violate  blockade  mavbe  collected  from  hilli^of 
lading,  from  letters  and  papers  found  on  board  the  capturt»d  vt»ssel. 
from  acts  and  words  of  the  owners  or  hirers  of  the  vessel  and  the  ship- 
pers of  the  cargo  and  their  agents,  and  from  the  spoliation  of  papers 
in  api)r('hension  of  capture. 

The  Circassian.  2  WaU.  1:55. 

Intent  to  run  a  blockade  may  be  inferred  in  part  from  delay  of  the 
vessel  to  sail  after  being  completely  laden,  and  from  changing  the 
ship's  course  in  order  to  escape  a  ship  of  war  cruising  for  blockade 
runners.     A  vessel  and  cargo,  though  owned  by  neutrals,  may  be  coo* 
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deinncMl  as  eiioniy  property  lM»caus«»  of  the  vessel  \x*'\nfr  enpi^jfed  in 
enemy  trade  and  lxH*aiise  of  an  attempt  to  violate  a  blockade  and  to 
elude  visitation  and  search. 

TlH-  B«lKi)rr>'.  *2  WiiH.  474. 

Pn^nniption  of  an  intent  to  run  a  blockade  by  a  vessel  l>ound 
appanMitly  to  a  lawful  |K>rt  may  be  inferred  from  a  combination  of 
circumstan<t*s. 

The  CoriieUuH.  :i  WiUI.  214. 

A  vessel  sailing  through  bIo<*kaded  waters  was  seizecl  on  suspicion 
of  intent  to  break  the  bl(K*kade.  besides  the  fact  that  her  manifest 
lN)re  date  as  of  a  day  when  otdy  a  part  of  the  <*ar[ro  was  laden, 
her  bills  of  health  and  clearance*  |)ointed  to  one  port  as  her  j^ort  of 
destination,  while  the  captainV  letter  of  instructions  nH]uire<l  him  to 
stop  at  another,  not  in  a  din'ct  line,  for  instructions.  The  vesst^Ks 
bills  of  health  s|HH*itied  six  men  and  no  passen|i:i>i*s,  there  Ix^ing,  in 
fact,  one  passi»nger;  and  the  provisional  certificate  of  ivgistry  rep- 
resentcMl  as  sole  owner  one  jM^rson,  anil  other  pap<»rs  anoth(*r.  It  was 
held  that  tliCM^  circumstan<vs  justifietl  the  seizun>. 

It  further  ap|H»an'tl  that  the  vess<»rs  n.ime  ha<l  Ikhmi  4*hang(Hl, 
and  that  her  nnister  had  ten  months  In^fon*  connnnndtMl  a  bl(M'ka«le 
runner.  Not  only  was  hrr  ownership  in  iloubt,  the  ost«»nsible  owner- 
ship l)eing  apparently  but  a  men*  cover,  but  no  claim  was  put  in  for 
her,  excvpt  by  the  captain,  who  put  in  a  rhiim  for  the  oMensibh* 
owners,  though  witlunit  instrui*ti<»ns  from  them  and  oidy  in  hi^ 
capacity  of  nnister.  The  evidenn*,  t<M»,  wa^  vi*ry  strong  that  a  |H»r- 
tion  of  the  cargo  was  enemy's  proiK»rty.  Tuder  thcjse  circum>tanc<»s 
condemnation  was  decn^eil. 

The  Rritish  steamship  Xrirfotimlhnul  was  >eizcMl  otf  the  coast  <if 
Cul)a  July  WK  1SJ>S,  by  a  I'nited.  State-*  iiuiser  on  a  charp»  of  attempt 
to  violate  the  bl(K*kade  of  Havana.  .Vftrr  tlu'  preparatory  testimony 
was  taken,  an  order  was  matle  for  furth«»r  pnM»f.  and  on  thr  <iib- 
se<|uent  hearing  the  vess^'l  and  cargi»  wtTe  roiid«*mned.  Tlii^  M»fitfn<*e 
the  Supn»me  Court  n»verM»d.  The  cw^*  wa>  u\w  chi«'fly  «»f  fat-t.  It 
was  alleged  that  the  ve>s4»l  was  loitrring  with  infont  to  s«'i/.«»  an 
opportunity  to  run  into  Havana:  that  hrr  u-u:il  light**  wvyv  not  di*^- 
playetl.and  that  she  was  out  i»f  lirr  pn»|M»r  rntir*^'.  TheM»  allegations 
were  dispute<l,  an<l  the  rourt  wa>  imwilling.  upi»n  the  mere  omcur- 
reiMV  of  a  numUT  of  **  ^u^pi^'iou'*  <-irrumMan<'<"*."  «»a«*li  on«»  of  which 
^standing  alone"  could  W  "  «v\plain<Ml."  to  hold  that  guilt  was 
established.    The  court  below,  in  discui>sing  the  proof  of  loitering. 
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observed  that  it  fell  "  very  far  short "  of  the  inculpatory  evidence  in 
the  cases  of  certain  sailing  vessels,  which  the  Government  had  cited 
as  precedents  for  condemnation;  but  suggested  that  proof  less  full 
and  precise  might  be  accepted  in  the  case  of  steam  vessels,  owing  to 
their  superior  power  of  movement.  "  Undoubtedly  there  is  a  dif- 
terence,"  said  the  Supreme  Court,  "but  if  steam  has  increased  the 
power  of  blockade  runners,  it  has  increased  in  greater  degree,  when 
conjoined  with  the  range  of  modern  ordnance,  the  power  of  blockade 
defenders.  We  recently  had  occasion  to  consider  their  power,  and 
decide  that  a  single  modern  cruiser  might  make  a  blockade  effective.'^ 
It  was  ordered  that  the  vessel  and  cargo  be  restored,  but  without 
costs  or  damages. 

The  Newfoundland   (1900),  17«  U.  S.  97;  citing  the  Ollnde  Rodrigue*. 

supra. 
The  case  of  the  Newfoundland  hi  the  court  below  is  reported  iu  89  Fed. 

Rep.  99,  510. 

5.  Destination. 

§  127G. 
See,  as  to  "C'onthiuons  voyages/*  supra,  $  1180. 

Destination  alone  justifies  seizure  and  condemnation  of  ship  and 
cargo  in  voyage  to  ports  under  blockade;  and  such  destination  jus- 
tifies equally  seizure  of  contraband  in  voyage  to  i)orts  not  undor 
blockade;  but  in  the  latter  case  the  ship,  and  cargo,  not  contraband, 
are  free  from  seizui'e,  except  in  cases  of  fraud  or  bad  faith. 

The  Henuuda.  :\  WaU.  514. 

For  a  criticisni  of  tliis  caso.  s(»o  ^  rhilUniore  Int.  Law  (tU\  ed.).  4CAK 

A  vessel  destined  for  a  neutral  port  with  no  ulterior  destination  for 
horsclf.  and  none  by  sea  for  her  cargo,  to  a  blockaded  place.  violate> 
no  blorka(l(\ 

Tho  IN'torholT.  .1  WaU.  28. 

As  to  the  caso.  see  o  rhiUimore  Int.  Law  CM  o<l.>.  :^9."»,  479. 

A  cargo  shi])j)e(l  from  a  neutral  country  by  neutrals  resident  there, 
iind  destined  ostensibly  to  a  neutral  port,  Avas  restored  with  costs  after 
captnre  in  a  suspicious  re<i:ion.  and  where  the  vessel  on  its  oiitwarl 
voyage  liad  violated  a  blockade;  there  having  lK»en  nothing  to  fix 
(>n  the  neutrals  themselves  any  connection  with  the  ownei'ship  or  out- 
ward voyage  of  the  vessel  (which  was  itself  coiulemned),  nor  any- 
thing to  ])rove  that  their  purpos<»s  were  not  lawful.  But  a  coilain 
|)()rtion  of  the  cargo,  which  had  Ix^en  shipped  like  the  rest,  except  that 
th(*  shi])p('r  was  a  merchant  residing  and  doing  business  in  the 
cneniv's  count rv,  was  condenuied. 

•  « 

The  Flyinjr  Scud,  0  Wall.  2iM]. 
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A  vi*HS(*l  was  (HindtMiiiKMl  for  iuteiuUHl  breach  of  tho  h]o<'ka<l<*  of  tho 
MiiitluTii  <*«Nist,  having  Invii  found  near  (iivat  Almoo  IslaiuK  with  no 
ilestination  sufliricMitly  pnivod,  without  suf!ii*i<Mit  (lfK*unu*nts^  with  a 
targo  of  which  nuich  the  lar^'st  part  consistwl  of  contraband  of  war, 
anil  with  many  letters  address<Hl  to  one  of  the  blockade<I  ports,  for 
which  her  chief  ofticvT  dcndared  that  she  meant  to  run. 

0.    F>]RE88. 

8  1277. 

^^  As  to  violating  a  blcM^kade  by  coming  out  with  a  cargo,  the  time 
of  shipment  is  very  material,  for  although  it  might  \h\  hard  to  refuse 
n  neutral  lilM»rty  to  n»tin»  with  a  cargo  already  laden,  and  by  that  act 
already  b«»come  neutral  pn)|K»rty;  yet,  after  the  commencement  of  a 
l>l<x*kade,  a  neutral  cannot  1m»  allowe<I  to  inter|H>S4^  in  any  way  to 
assisi  the  ex{>ortation  <»f  the  projMTty  of  the  enemy.  After  the  com- 
men(*ement  of  the  bbn^kade,  a  neutral  is  no  Kmger  at  lilxTty  to  make 
any  pun*has4'  in  that  |H>rt.  The  IMsi»y,  1  R<ib.  \):\:  The  Fn»derick 
Molke,  id.  72;  Tlie  Xeptunus,  id.  170.  A  neutral  ship  d<^parting 
can  only  take  away  a  <'argo  hottd  fidr  purchased  and  delivenMl  liefore 
the  iHmmiemvment  of  the  bUx'kade:  if  she  afterwards  take  on  l>oard 
:i  cargo,  it  is  a  violation  of  the  bl<M*kade.  Tlie  Vrouw  Judith,  id.  1 
Rob.  l.V);  The  Kolla,  (>  Uob.  .'JtU.  When*  a  ship  was  transfernnl 
fn»m  one  neutral  merchant  t<»  another  in  a  blm^kaded  {M»rt,  and  sailed 
out  in  ballast,  she  was  determined  not  to  have  violated  the  blcM'kade. 
The  Potsdam.  4  Kob.  H{);  The  JulTrouw  Maria  Sc-hnnMler,  i<l.  note 
(a).  Hut  a  ship  which  had  Uvn  purchastnl  by  a  neutral  of  the 
f^nemy  in  a  bloi*kaded  |>ort,and  sailed  fn>m  thenc*e  (»n  a  voyage  to  the 
neutral  country,  was  held  liable  to  i^onck'nination.  The  (ieneral 
Hamilton,  0  Rob.  (U.  And  where  the  vess<d  was  mpturetl  on  a 
voyage  to  the  blo<*kaded  |M>rt,  in  ballast,  she  having  sailiHl  for  the 
purpose  of  bringing  away  ginnls  which  hail  U^^ome  the  pro|M»rty  of 
neutral  merchants  Ix^fon*  the  date  of  the  bbn^kade,  she  was  held 
liable  to  condenmation.  The  rule  of  bl<M*kade  |N*rmits  an  ef/nMs  to 
ships  innocejitly  in  the  |M»rt  liefore  the  n*striction  was  im|>os4MK  ami 
even  with  cargoes,  if  pn»viousIy  laden;  but  in  the  4'a>4»  of  inynuM^ 
there  is  not  the  same  ivanm  for  indulgenci':  there  can  Im»  no  >urpri>4» 
upon  the  parties,  and,  therefore,  nothing  >hort  of  a  physiral  n<M^'s- 
sity  is  admitted  as  an  ad<H|uate  exruM*  for  making  the  attem|>t  of 
entnr.  Tlie  Onnet.  Edwards,  .*VJ.  \  nnirine  blo<*kade  is  not  violattMl 
by  sending  gmnls  to  the  bliN-kaded  port,  or  by  bringing  them  fmm 
the  same,  through  tli«'  interior  canal  tuivigation  of  the  country.  .V 
mere  maritime  bloi*kade,  etTi^iieil  by  a  fonv  o{)erating  only  at  sea, 
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can  have  no  operation  upon  the  interior  communications  of  the  ix>rt. 
The  Ocean,  3  Kob.  21)7;  The  Stert,  4  Rob.  05.  But  goods  shipped 
in  a  river,  having  l)cen  previously  sent  in  lighters  along  the  coast 
from  the  blockaded  port,  and  under  charter-party  with  the  ship 
pro('(»eding  also  from  the  blockaded  port  in  ballast  to  take  them 
on  board,  were  hehl  liable  to  ccmfiscation.  The  Maria,  0  Hob.  '201. 
The  j)enalty  foi'  a  breach  of  blockade  is  remitted  by  the  raising  of 
the  l)lockade  between  the  time  of  sailing  from  the  jjort  and  tlie  c*ap- 
ture.  When  the  blockade  is  raised,  a  veil  is  thrown  over  every  thing 
that  has  been  done,  and  the  vessel  is  no  longer  taken  in  delicto.  The 
delirtnyn  completed  at  one  period  is  by  subsequent  events  entirely 
done  away.  The  Lisette,  0  Rol).  887.  A  neutral  ship  coining  out 
of  a  blockaded  port  in  consequence  of  a  rumour  that  hostilities  wen* 
likely  to  take  place  l)etween  the  enemy  and  the  countrj^  to  which  the 
ship  belongs  is  not  liable  to  condemnation,  though  laden  with  a  cargo, 
where  the  regulations  of  the  enemy  would  not  permit  a  departiiro 
in  ballast.  The  Drie  Vrienden,  Dodson,  209.  But  the  danger  of 
seizure  and  confiscation  by  the  enemy,  must  l>e  immediate  and  press- 
ing. The  mere  apj>rehension  of  possible  and  remote  danger  will 
not  justify  bringing  a  cargo  out  of  a  blockaded  port.  The  Wasser 
Hundt,  id^  270,  note.'' 

Note  of  Wbeaton  to  Ollvera   i*.  Union  Ins.  Co.   (1818),  3  Wbeatou.  183. 
100.  108. 


U  XT. 


Now,  with  respect  to  the  matter  of  blockade,  I  must  observe,  thai 
a  blockade  is  just  as  much  violated  by  a  vessel  passing  outwanls  as 
inwards.  A  blockade  is  a  sort  of  circumvallation  round  a  placv.  I\v 
which  all  foreign  connexion  and  correspondence  is,  as  far  as  human 
force  can  effect  it,  to  be  entirely  cut  off.  It  is  intended  to  sus|)eiul 
the  entire  conunerce  of  that  place;  and  a  neutral  is  no  more  at  lilx^rty 
to  assist  the  traffic  of  exj^ortation  than  of  importation.  The  utmost 
that  can  be  allowed  to  a  neutral  vessel  is,  that  haviuir  alreadv  taken 
on  hoard  a  car<ro  before  the  blockade  l)egins,  slie  may  l)e  at  HIhtiv  to 
retire  with  it.  T^nt  it  must  be  considered  as  a  rule  which  this  court 
means  to  apply:  that  a  neutral  ship  departing,  can  only  take  away 
a  cargo  hoiin  'fith\  j}nr(Juisi'(l  nhd  dclirwcd^  In^fore  the  commencvment 
of  the  blockade:  if  she  afterward  takes  on  board  a  carcro,  it  is  a 
fraudulent  act,  Jind  a  violation  of  the  blockade.'' 

Sir  Willijim  Scotl.  in  tiic  cns^'  of  The  Vroiiw  .Tiidith,  1  ('.  Uoh.  \7^\. 

Quoted  in  Mr.  r»u<hjinnn.  S(m-.  of  State,  to  Mr.  Poussin,  Fron<-h  min- 
J.Mn.  IT.  1S4I>.  in  rclntion  to  tlie  case  of  \\\^  .fvnnv  SvU\i  iTnittHl  StJiti-^ 
/'.  (JnilliMn.  11  IIow.  47).  tlic  drcision  of  which  by  tlio  Tnitt^l  Staffs* 
(listri<t  «-onrt  nt  \ew  Orleans  was  reportcnl  in  the  Phapuur  of  IVx-. 
14.  1K17.      (MS.  Notes  to  rren«-h  Lej:.  VI.  122.) 

Cited,  .ilso.  in  Mi-.  Cass,  Sec.  of  State,  to  Mr.  Mason,  min.  to  FYdu<v. 
No.   VMk  .Tune  27.  lS."i!>,  .MS.  In.-^t.  France,  XV.  455. 
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Tho  Jf'unr  XeUy^  a  Kroiirh  v«»ss4»l,  ran  tho  blockade  of  ^>ra  Cruz, 
Mexico,  bv  the  United  States  forces  without  interference  bv  the 
blockadin^^  s<|uadron.  On  coming  out,  however,  she  was  captured 
by  the  U.  S.  S.  //iintrf\  but,  l)eing  almost  imme<liately  afterwards 
wnnrkeil,  was  not  brought  in  for  adjudication.  The  Fn»nch  (Jovern- 
ment  presentinl  a  claim  for  damagi^s  on  the  groim<I  that,  as  the  vessel 
was  |MTmitted  to  enter  the  jKirt,  she  was  exempt  from  capture  on 
g«iing  out  unless  previously  warned  by  entry  on  her  pajx^rs  or  other 
mcMie  of  actual  noti<'e.  The  Unitwl  States  declined  to  admit  this 
<*ontention,  and  maintained  that  nothing  short  of  an  intentional 
asHent  (of  which  there  was  no  evidence)  on  the  part  of  the  blockad- 
ing force  to  the  entranc<»  of  the  vcss<»l  would  have  suffice<l  to  give 
her  immunity  from  the  oixTation  of  the  bl(M*kade.  "  Wlien  the  block- 
ade,^ said  the  Department  of  State,  ''  is  actually  maintained  by  a 
sufficient  force*,  and  when  the  capturtNl  vessel,  with  full  knowle<lge 
of  its  existenns  and  without  the  constant  of  the  bl<K*kading  scpiadnm, 
enters  the  jHirt,  the  (|uestion  how  far  the  entry  might  Iwve  lHH»n  pre- 
ventwl  by  grt»ater  activity  or  different  measures  on  the  part  of  the 
blo(*kaders,  is  not  nuiterial  and  is  never  examimMl.  The  v<»ss<»l  InMiig 
thus  in  ]>ort,  in  brt^ach  of  the  bhn'kade,  was  of  cours(>  liable  to  capture* 
in  attempting  to  pass  out.** 

Mr.  IIiiiit«'r.  Art.  S<h-.  of  staitv.  to  M.  <U»  Sjirtlp*M.  KhmicIi  iiiIii..  .luly  2JK 

1852.  MS.  NotPH  to  Fn>iHh  Ia^.  VI.  ISH. 
S«H\  aIw),  Mr.  liuchaimii,  S4*<'.  of  Stiit<\  to  M.  roUKHln.  Jan.  17,  \H4\K  MS. 

Noten  to  Frcmh  Ia-h.  VI.   ISS;  Mr.  WH»strr.  S^m-.  of  Stat«».  t<»  .M.  <!«• 

Sartifft^  JiiiM*  :i.   1S.V2.  MS.  Noti»>i  to  KhmkIi   Ia^.  VI.   IHO. 
Ah   to   the  mst*  of   tlii'  .huur   Ac////,   «♦•«•   I'liitiil    Staten    r.   GuHUmu,    U 

Howard.  47. 

7.  ('ArriRK  A.M»  IVnalty. 

**  11.  Blockade  running  is  a  distin(*t  offense,  and  subjtH'ts  the  vt*s- 
Md  attempting,  or  sailing  with  the  intent,  t4»  (*oinmit  it,  to  seizure 
without  regard  to  the  nature  of  her  cargiK  The  presiMice  of  con- 
tralmnd  of  war  in  the  cargo  Ihm-ouic^  a  di>tinct  cau>e  of  s<»izun»  of 
i\w  ve»4»l,  where  she  i,*^  ImhuhI  to  a  jMjrt  of  tlic  enemy  n<»t  blcM-kadcMl, 
and  to  which,  contrabauil  of  war  ex«*i»pt<Hl,  >lie  i>  fnv  t4)  trade." 

IiitftnictioiiK  t(»  I'liiti^l  Stall's  lUiNkatliii;;  V«'s>«'Ih  and  <'ruis«>rs.  <H>ti<*ral 
OnUTK.  No.  r.m.  Jniii'  J**,  ivis.  For.  i:«'l.  ISSIS.  7M. 

The  capture  of  a  v«»*is«»l  for  violation  of  bloi*kade  nniy  l>e  lawful,  if 
made  by  a  national  vessel,  tlimigli  the  latttT  l>e  nf»t  part  of  the  bl<»ck- 
ading  font*. 

T1h»  M«*m|»lilK.  niatrlif.  I*riz«- « '.im-v  -•••i". 

Tlie  penally  for  breach  of  bltM^kade  i^  the  confis<*alion  of  the  >hip, 
andf  aa  a  general  rule,  of  the  4*arg4».     But  if  it  l»e  clearly  estflAA\sW\ 
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by  the  proofs  found  on  board  at  the  time  of  the  capture,  that,  at  the 
inception  of  the  voyage  the  owners  of  the  cargo  stood  clear,  even  from 
a  possible  intention  of  fraud,  their  property  will  be  excepted  from 
the  penal  consequences  of  the  breach  of  blockade. 

IlaUeck.  Int.  Law  (3d  ed.,  by  Bnker),  IL  208-209,  cUIuk  Duer  on  Insur- 
ance. L  G83-085. 

"  In  the  absence  of  rules  in  relation  to  blockades  in  time  of  peace, 
those  applicable  to  blockades  in  time  of  war  are  the  only  ones  ac- 
cording to  which  the  case  of  the  Lone  is  to  be  considered.  WTiether 
seized  in  consequence  of  the  one  or  the  other  description  of  blockade, 
the  duties  of  the  captors  are  the  same,  both  with  reference  to  the  cap- 
tured vessel,  which  they  are  bound  so  to  secure  as  to  insure  their  con- 
tinued possession  of  it,  and  to  her  crew,  who  are  to  be  treate<l  with  all 
the  humanity  and  kindness  which  are  consistent  with  the  security  of 
the  prize,  and  which,  it  is  gratifying  to  perceive  from  your  note,  have 
been  extended  to  citizens  of  the  United  States  detnined  by  naval  forces 
of  France.  It  would  lie  to  the  President  a  cause  of  sincen*  regret 
if  anything  connected  with  the  case  under  consideration  should  lead  to 
a  change  in  the  conduct  of  the  officers  commanding  those  forces 
towards  American  citizens  falling  into  their  hands  of  which  the 
United  States  would  have  just  cause  to  complain." 

Mr.  Vail.  Act.  Sec.  of  State,  to  M.  Pontois,  Ck-t.  23.  1838.  MS.  Notes  to 
French  Lej;.  VI.  rW. 

'*  The  Dopartniont  has  been  informally  apprised  that  C'ommaiKliT 
AVoodhull,  of  the  United  States  steamer  (^ofuirrflruf  recentlv  exact«Mi. 
as  a  condition  of  (he  release  of  members  of  the  crew  of  the  Briti>li 
M'liooner  A(h'h'n(\  captured  for  a  breach  of  the  blockade,  that  tliov 
should  enter  into  an  engagement  not  to  be  employed  in  a  similar 
proceeding,  in  future.  It  occurs  to  this  Department  that,  as  tho 
re(iiiirenient  referred  to  is  not  warranted  by  j)ublic  law,  the  corii- 
nianders  of  blockading  vessels  should  lx»  instructed  not  to  exact  any 
similar  condition  for  the  release  of  persons  found  on  board  of  von'^'^ 
charged  with  a  breach  of  the  blockade. 

'*  It  may  be  lawful  to  detain  such  persons  as  witnesses,  when  their 
testimony  may  be  indispensable  to  the  administration  of  jii>ti«v. 
but.  wlien  cai)ture(l  in  a  neutral  shij),  they  can  not  Yw  considereil  au'l 
ought  not  to  be  treated  as  prisoners  of  war.  Angus  Smith,  »leliii 
Mooney  and  ♦John  II.  McIIenrv,  the  alleged  British  subjects  aUnv 
referred  to,  are  conseciuently  to  be  considered  as  absolved  from  tk 
obligation  represented  to  have  been  required  of  them  l)y  Coumiam^r 
Woodhnll." 

Mr.  Sewnnl.  Sec.  of  State,  to  Mr.  WeHes,  Sec.  of  Navy,  IHh!.  ,'^1.  1S«)1,  W 
MS.  Doni.  Let.   WX 
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8.   Dkposit  ok  OFFCirSE. 

§  1279. 

Where  an  American  vessel  had  entered  and  cleareil  from  a  port 
under  blockade,  and,  while  n*turning  to  New  Orleans,  was  captiinHl 
by  a  vessel  U^lun^ng  to  the  French  blockading  squadron,  from  which 
the  captain  of  the  former  res<'ued  her  and  brought  her  to  her  (h'stina- 
tion,  the  port  of  New  Orleans:  and  demand  sul>st»quently  being  made 
of  the  ExtH'Utive  to  deliver  up  the  vessel  and  cargo,  Ixith  on  account 
of  the  said  bn»ach  of  bhM*kade  and  rescue,  it  was  advise<l  that  the 
captors  had  no  right  of  profK'rty  in  saiid  vess<>l  and  cargo,  and  that 
the  liability  of  the  vess4*l  to  condemnation,  if  it  ever  existed,  had 
cease^i  by  the  termination  of  her  voyage  at  the  jKirt  of  her  <Iestination. 

It  was  also  advis<»d  that  the  case  called  for  a  judicial  derision  s«»t- 
tling  certain  qui^tions  of  fact  ccmct^niing  the  legality  of  the  bhx'k- 
ade,  (*apture,  eic.^  U^fore  the  KxeiMitive  could  act,  and  that,  as  inde- 
pendently of  this,  then>  was  no  constitutional  right  veste<l  in  the 
Executive  to  deliver  up  the  projwrty  of  an  American  citiwMi,  daimeil 
by  him  as  his  own,  and  in  his  actual  iK>ssession,  and  not  condemned, 
nor  legally  adjudged  to  l)i*long  to  another. 

OruiMly,  At.  CJrn..  IHTW.  ;i  Op.  :i77. 

'Hie  offense  of  breach  of  blcM'kade  •*  can  not  travel  onwanls  with 
the  v<»ssel  lM»vond  the  terminaticm  of  the  return  voyagi».  If  <'ap- 
turtHl,  or  HH^apturetl,  at  any  stage  of  that  voyagt».  she  is  taken  in 
ilrlirto  and  liable  to  Im»  nuidennuMl :  but  if,  as  in  the  pn*s*»nt  cas4»,  >he 
tenninat(*s  it  in  ssifety,  that  liability  is  viewinl  ns  having  ernhnl.** 

Mr.  VuU.  Aft.  Sc<-.  of  Stute.  U»  M.  Poiitolx.  Khmm-Ii  iiiIii..  ()«i.  1!».  IKIS.  MS. 

SoU^  to  FnMirli  Ia^.  VI.  :V2. 
8cf  Mr.  Vnll,  Art.  S«^-.  of  State,  to  Mr.  t'aw.  iiiiii.  to  FniiHi*.  .No.  :t2,  .Nov. 

a  1838,  MS.  lUHt.  FniiKv.  XIV.  2r»l. 

A  cargo  taken  from  a  |M>rt  in  violation  of  a  bl(M*ka<le,  with  the 
intent  to  transship  it  at  un  intermediate  |M>rt  for  its  |N>rt  of  ultimate 
destination,  remains  liable  to  capture  and  (Condemnation  after  the 
transshipment. 

The  TtMmiiMiuu,  .'t  WnU.  l.Vi. 

Tlie  liability  of  a  verv^el  t(»  eaptun*  and  n»ndemnatioii  f«ir  bivach  ttf 
blockade  ceases  at  the  end  4>f  her  return  voyage. 

The  Wren,  «  WnU.  TiSi 

^The  liability  of  a  blcn-kade  runner  to  eaptun^  and  (*on4lemn»tion 
be^lis  and  terminates  with  \\vr  voyage.     If  then*  i>  giMMl  evideiKv 
thai  ahe  sailed  with  intent  to  evade  the  bltK*kade,  she  is  g<NHl  prize 
H.  Doc  551— vol  7 o4 
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from  the  moment  she  api)ears  ui)on  the  high  seas.  Similarly,  if  she 
has  succeeded  in  escaping  from  a  blockaded  port  she  is  liable  to  cap- 
ture at  any  time  before  she  reaches  her  home  port.  But  with  the 
termination  of  the  voyage  the  offense  ends." 

Instructions  to  United  States  Hloclcadtng  Vessels  and  Cruisers,  O^eral 
Orders,  No.  492,  June  20,  1898,  For.  Uel.  1898,  781. 

V.  CHJSkiATrON  OF  BLOCKADE. 

1.  Termination. 

§  1280. 

The  blockade  of  the  coast  of  Louisiana^  as  established  on  the  coast 
of  the  Southern  States  generally,  by  the  President's  proclamation  of 
April  19,  1861,  was  not  terminated  by  the  capture  of  the  forts  telow 
New  Orleans  by  Commodore  Farragut  and  the  occupation  of  tli<*  city 
by  General  Butler,  and  the  proclamation  of  the  President  of  the  l2th 
of  May,  18G2,  declaring  that  after  June  1  the  blockade  of  the  port  of 
New  Orleans  should  cease.  It  therefore  remained  in  force  at  Cal- 
casieu, on  the  western  extremity  of  the  coast  of  Louisiana. 

Tlie  Balgorry,  2  Wall.  474;  The  Josephine,  3  Wall.  83. 

The  fact  that  the  master  and  mate  saw  no  blockading  ships  off  the 
port  whore  their  vessel  was  loaded,  and  from  which  she  sailed,  is  not 
enough  to  show  that  a  blockade,  once  established  and  notified,  had 
been  discontinued. 

The  Bai^orry,  2  Wall.  474. 

A  public  blockade,  (hat  is  to  say,  a  blockade  regularly  notified  to 
neutral  governments,  and  as  such  distinguished  from  a  simple  bl(»ck- 
ade  or  such  as  may  be  established  by  a  naval  officer  acting  on  his  own 
discretion  or  under  direction  of  his  superiors,  must,  in  the  absemv  of 
clear  proof  to  the  contrary,  be  ])resumed  to  continue  until  notification 
is  given  by  the  blockading  government  of  its  discontinuance. 


TIio  (;ircjissijm,  2  WnU.  l.T) :  Tlie  Haisrorry.  id.  474. 


The  occui)ation  of  a  city  by  a  blockading  belligenMit  does  not  ter- 
minate a  j)ul>lic  blockade  of  it  previously  existing,  the  city  itself  WwiSi 
hostile,  the  o])j)osing  enemy  in  the  neighborhood,  and  the  occupation 
limited,  recent,  and  subject  to  the  vicissitudes  of  war.  Still  les.'^  Joes 
such  ()ccu])ation  terminate  such  a  blockade  proclaimed  and  main- 
tained not  only  against  the  city,  but  against  the  port  and  district 
connnercially  dependent  upon  it  and  blockaded  by  its  blockade. 


The  (Mrcjissinii,  2  Wall.  i;r>. 
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Wliiirtnii.  Ill  hlH  lnt«Tiiiitionnl  I^w  DlKORt.  III.  .'UU,  following  nnll  (3rd 
«!. I.  lUVi.  Huyn:  "  TIiIk  nillii>:  (^fiiiHIrtH  with  Thirty  HogrHheHclH  v, 
Bo3i«\  U  (Yanrh.  I!M.  l>Hiiiiifn*K  w<»n»  aft«»rwurdK  fflven  hy  the  nilxiHl 
<t>uimi»wioii  to  tlu>  owiHTM  (»f  tlK'  <Mr(*nHHlaii.** 

lie  film>  (|Uoti*H  I»rlim*r.  I^w  of  NHtlons,  14.\  w)m»  KiiyH:  **A  HrltiKh 
Hhlp.  the  (Urranaiatu  wan  actually  Helzotl  and  oonflHcatwl  hy  the 
Aiiiericaii  i»rlz4*  <'oiirt  for  attempting  to  niii  the  hlo4*kade  at  New 
f)rleaiiM  aftrr  New  OrleaiiM  had  Imhmi  retaken  ami  wan  In  iMiMiM'HKlon 
of  tlR»  North,  and  nhe  waH  nwtored  only  under  the  mixed  e«»inmiH- 
Hlon  apfMiinteil  hy  tlie  trwity  of  Washln^on  at  the  vUmt*  of  the  war." 

TlM»n*  i.*<  nothing  In  tli<>M<»  c^munentM  to  indicate  that  tlu'  de<*iHion  liad 
iMHin  carefully  exaniin«*<1.  and  it  Im  <»l»viouK  that  liorlmer.  Hinci*  lie 
K|N*akM  of  the  nhlp  liavhi);  Inm'U  **  rentonil  **  h.v  tlie  mlxetl  couunin- 
Hl<»n.  wan  not  acipialnted  either  with  the  |M>werH  or  the  pru<*(*edInKM 
of  that  iMidy. 

It  may  Im>  acivpted  as  Helf-«»vifl«*nt.  aK  a  f^^neral  proiKwition,  that  the 
capture  (»f  a  IdiM'kaded  |M»rt  hy  tiM*  hl<K*kadln>;  lielllKt^rent  tenninateH 
IiIh  hliN'kade  of  hucIi  fMirt.  Hin('«'  he  niuld  hanlly  hl(M*kade  hiumelf ; 
n(»r  iloeH  it  niHf^HMnrlly  ap|M»ar  that  thin  pn>|Mmition  waM  denied  In 
the  caM»  of  the  (Un^Mttiau.  The  faHn  W4*re  that  the  CSovenunent  of 
the  rnltiNi  Stati^x.  hy  n  fonnal  ]inN*lanmtion.  axiiunievl  to  <i»ntinue  the 
hl«M'kade  of  the  fHttt  of  New  OrleauH  till  July  1.  1Nii2.  tluaiKh  the 
(wcupatlon  of  the  rittf  ut  New  Orleann  waH  efr<H't<'<l  hy  tiM*  Tnite^l 
Stat*"**  tr(M>im  «»n  the  2il  of  May.  The  jntrt  of  New  Orleann  and  the 
rily  of  New  Orh^ann  wen*  not  the  Mime:  and  the  <iMirt  drf*w  a  Mhur|> 
dii«tin<'tion  U*twe<*n  the  tW4>  thiniCH.  **  It  may  lie  well  entiujcb  t*i>n- 
<*e<l«Ml.**  Ha  id  tlH*  court.  "  that  a  continuouM  and  <i>nipiete  iMNweHMion 
of  tlH*  rity  and  tlH»  |Mirt.  and  «»f  tlK*  appn»ach(*t4  fn»m  tlie  ttulf,  w<»uld 
make  a  hiot-kade  unn«i-«*sHjiry.  and  would  Muiien-eile  It.  Hut.  at  the 
time  of  the  capture  <»f  the  Cimixttian  there  had  lN*<»n  no  mich  \kw'- 
»M*Ksion.  Only  tiN*  city  waM  (N'<*upi«>«l.  not  the  |Nirt.  much  htw  the  dln- 
trict  <»f  count r>'  commercially  deiM*ii(h*iit  u|H»n  it.  and  hkn'kaded  l»y 
itH  hliN'kade."  Mr.  Juntice  NelMin.  however,  in  IiIh  diHHenting  opin- 
ion. «i>ntend4*<i  that  at  the  time  when  tla*  v«*h}44»1  wan  m»iz«'<1  lN»th 
"the  city  and  |M»rt  of  N«*w  Orleans  wen*  r«'<luciM.  and  full  autlM»rlty 
of  the  rnitfMl  .stat«*s  extcndnl  and  held  over  them."  (2  Wall,  ino, 
l.'iiS. ) 

The  Hame  dlfferemv  t»f  opini(»n  as  t«»  tlie  factft  aitpun*ntly  exiKte<I  In  the 
mix<Ml  conifiiiwinn.  whi<'h.  I»y  a  ninji»rlty  of  vitteii.  awanlcd  (iMUfienMi- 
tion  to  the  owners  of  the  v«»ssel.  Althouch  tiM*  awani  d(N*i4  not  (lirf- 
cl«Hte  the  n*as4itis  on  wliieh  it  was  foundeil.  tla*  diss«*ntint;  opinion  i»f 
Mr.  Frazer.  tlie  Anieri«-;in  «inninK*iioner.  itHlieat«*s  that  they  were  the 
•»ame  as  tlM»s<»  niaintaitieil  hy  Mr.  .lustlt-e  Nt»ls«iii.  Mr.  Frazer*?*  dis- 
nent  was  haseil  vilely  U|»«iii  tli«»  f:i«'ts.  At  tUv  «'|iis«»  n(  nil  exti»iid«»i| 
opinion,  he  said:  'Tninnietits  mid  criticlstn^  uinmi  the  Jnd;:iiieiit  of 
tlM*  eiairt  had  falh'U  niid«T  my  eye:  tnwiiti»;  to  whi«*h.  I  t^»nf«»Ai<.  I  had 
lieen  Hoiiiewhat  inipr(*v>«i1  with  •«'riiMiH  douhts  Mm  s;iy  the  l«*ast  i  «if 
tlM*  h^ality  of  the  <'«»tidenination.  Hut  a  very  min'ful  study  of  tiM* 
etiS4*  sIh»ws  tli:it.  in  niakiii;:  *«u«-li  <-riti<-iNiii«4.  no  a«*<^Miiit  has  Ihnmi 
taken  of  the  ln)|Mirt:nit  fnrt  tluit  tin*  iiosM»sslt»ii  of  the  rnltt«i|  Slates 
forces  at  New  Orle:itis  did  ti<»t  e\f«-ii4l  to  the  wlmh'  |Mirt  when  thf>  nhip 
wna  ttein^l :  no  sn«li  entire  iM»**s«»ssion  InHuit  aiiywtH»n»  dingily 
aNiert«*«l.  That  flu*  errnr  is  one  of  infen*n<v.  r«*Hultliii;  fmii  tlie  fact. 
di»ul>tl«*>w.  that  th«*  \vid«T  iireu  of  the  |iort.  W  itiiitnidistinmiiKlMHl  fmni 
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tlio  city  of  the  snine  name,  lias  usually  escaped  attention.  It  follows, 
therefore,  that  the  principle  supposed  to  lie  violated  by  tlie  ctmrt  was 
really  not  violated  at  all.  and  that  the  question  wuh  not  tliat  which 
has  sonietiineK  been  supiK>Hed.  It  is  not,  I  may  hoiie,  iniproiier  to 
say  that  the  t>est  care  and  judgment  which  I  am  able  to  iiriug  to  the 
consideration  of  the  case  has  resulted  in  a  clear  conviction  that  tlie 
condemnation  of  the  Circassian  was  correct."  (Moore.  lut  Art»i- 
tratlons.  IV.  .SOU,  .^020,  .^22.) 
"  It  is  advisable,  where  the  exercise  of  a  belligerent  right  is  in  donbt,  to 
avoid,  so  far  as  practicable,  a  strained  interpretntiou  of  the  facb*  for 
the  puriK)8e  of  supiM)rtlng  the  belligerent  claim."  (Mr.  Day,  Set*,  of 
State,  to  Secretary  of  Na\T,  July  19,  1898,  230  MS.  Dom.  I^t  272.) 

A  vessel  having  boon  captured  by  a  United  States  cruiser  on  June 
29,  1898,  for  attempting  to  go  to  Guantanamo,  Cuba,  of  whirh  a 
blockade  had  been  established  by  Admiral  Sampson,  it  was  contended 
that,  at  the  time  of  the  capture,  the  port  of  Guantanamo  was  in  the 
possession  and  control  of  the  United  States  and  that  the  blockade  was 
thereby  terminated.  The  town  of  (iuantanamo  is  eighteen  miles  from 
the  mouth  of  Guantanamo  Bay.  The  harbor  was  held  by  United 
States  naval  vessels  and  bj'  a  party  of  marines  who  occupied  the  ores^t 
of  a  hill  on  the  west  side  of  the  harbor  near  its  entrance,  but  the  town 
at  the  head  of  the  bay  was  still  held  by  the  Spanish  forces,  as  weiv 
several  other  positions  near  by,  and  the  campaign  in  the  neighbor- 
hood was  in  active  progress,  and  encounters  between  the  American 
and  S[)anish  troops  wore  of  frequent  occurrence.  I^ncjor  thost*  cir- 
cnnistaiicos  the  court  held  that  "the  blockade  was  still  operative  a- 
against  vessels  bound  for  the  city  of  Guantanamo.  The  occupation 
of  the  citv,"  continued  the  court,  "  terminates  a  blockade  lH»caus4'.  an«l 
only  because,  it  suj)ors(»dcs  it,  and  if  a  vessel  l>e  bound  to  a  pori  (»r 
l)lace  beyond,  which  is  still  occui)ied  by  the  enemy,  the  occupation  «»f 
(he  mouth  of  the  harbor  does  not  necessarily  terminate  the  blockade 
as  to  such  places." 

Tlu'  Aduhi,  17<>  r.  S.  3(J1 ;  affirinlnK  89  Fed.  Rep.  351.  and  citing  Tbe  Cir- 
cassian, 2  Wall.  1.S5. 

2.  Suspension. 

§  1281. 

AAlion  a  blockade  has  been  abandoned  and  then  renewed,  then* 
should  be  either  a  new  proclamation  by  the  blockading  sovereign,  or 
ves>els  making  for  tlu»  blockaded  port  (after  notice  of  the  \vith- 
(Irawal)  ouglit  to  be  *'  prenionished  of  their  danger  and  |x*nnitted  lo 
change  their  course  as  they  might  think  proper." 

Mr.  Madison.  So<'.  of  State,  to  Mr.  C.  Plncknej',  nilii.  to  Spain,  Oct  i'l 
1801.  Am.  State  Papers,  For.  Uel.  II.  47G. 
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An  extract  from  tbl8  Infttmction  Ir  fflven  In  3  Whoat.  appondlx,  note  1. 
It  Ik  neetllewi  to  miy  tliat  a  bUK'kach*  Ih  MiiMi>ende(l  where  the  blockading 
vewielH  are  driven  away  by  a  fori-e  of  tlie  enemy. 

Tho  rule  '*  wliii^li  subjects  to  capture  vessels,  arriving  at  a  port,  in 
the  interval  U'twwn  a  removal  and  return  of  tlie  l)]oc*ka(lin<r  force," 
is  a  deviation  from  international  law. 

Mr.  MadiHon,  Kec.  of  State,  r(*i)ort  of  Jan.  l!r».  180(>,  Am.. State  rai»erH,  For. 
nel.  n.  728. 

Tlie  blo<*kadc  of  Charleston,  South  Carolina,  was  carriwl  into  effect 
on  May  11,  1801,  when  the  U.  S.  S.  Siafjara  took  her  position  there. 
Subsequently,  the  Xiagara  was  ordered  to  lx»  n»placed  by  the  steamer 
Harriet  Lane,  but,  owin^  to  some  accident,  the  latter  failcnl  to  reach 
the  station  till  a  day  or  two  after  the  Xiaf/arn  had  left.  Without 
discussing  the  efftn-t  tluit  tliis  al)sence  of  the  bl<M*ka<lin^  force  mi^ht 
have  on  any  vessid  tliat  had  enten*d  or  departinl  during  that  brief 
time,  Mr.  Steward  nuiintained  that  it  ha<I  not  so  far  impainnl  the 
blockade  as  to  n*nder  n(H.*e.s^sarv  a  new  notice  of  its  existencre. 

Mr.  S<*wanl.  Stn*.  of  State,  to  Ixinl  I.yonK,  lirltlMh  min..  .May  IT?.  1HI»1, 
MS.  N(»tt>M  to  Un^nt  Hritaln.  VI 1 1.  4'J!». 

In  a  rin'ulnr  of  Feb.  •"».  lS(kt,  to  tiM*  memberH  of  tlH*  diplomat Ir  I'virim, 
Mr.  Se^anl,  referring  to  ** recent  eventa**  at  <3alveNt(»n,  Texam 
whk-h  ml^bt  crt^ite  tin  lni|>rt*MHlon  tliat  tla*  blockade  of  that  |M»rt  had 
lii*en  '*  lnterni|>t4Hl/*  nald  that  tlM>  bl«H'kade  **  wuh  n^ttunatl  ImnuMll- 
ately  ami  will  In*  (tiiitlnia*^!  until  further  m>ti('e.**  and  that,  **  altlnmich 
due  mitUv  of  MU<*h  n^umptlon  will  |irc»biibly  liiivr  \n*i*\\  trivtMi  by  tiK* 
eonmiander  of  tlM»  bbM'kadhn:  f«4|Uiidn»ii  to  v«^h4»In  whirli  may  iitt<*m|it 
t<»  enter  (tnlvi*Mtoii,  It  Ik  d<HMm*«l  iKlvixabli*  to  conunun irate  a  similar 
m>tlee  to  you.**     <  .MS.  Notion  to  N<*tlM*rlandH  Ia%.  VI.  T2H.\ 

Fauchille,  while  pushing  his  vindicati<»n  of  neutnil  rights  to  their 
extreme  limit,  holds  that  the  Tnited  States  an-ept  tlie  |)ositi<ui  of  Sir 
W.  S<*ott  that  a  bl(M*kade  is  n4»t  broken  by  an  accidental  cii>|M*r>i<>n 
of  the  blo(*kadinfr  sijuadnm  thnHi^h  >tn»ss  of  weather.  **  In  IH^M), 
the  Unite<l  States  held  that  a  bl<K*kade  was  nuiintaiiHMl  n4)thwith> 
standing  a  tem|)orary  di>|MT>ion  <»f  the  bl<H-kader<  by  st«>nii  (Mr. 
Marshall  to  Mr.  King.  Si»pteinU»r  I'O,  INHI).  and  tin*  valine  view  was 
enfon*e<l  bv  Mr.  Ma.^^m  in  his  instruct i<»ii>  to  the  naval  comma ndei*s 
of  I>iH«enil)er  !24,  lS4t»."  lie  admits,  al>o,  that  the  -^ime  |M>>ition  is 
taken  by  Phillinion\  iii.  >f  *JtM :  1  Kent,  W**:  and  other  high  autlntri- 
ties.  But  he  prinvtHls  to  cite  the  opini(»n  of  ()rt4»lan  (II.  'Ml.  and 
also  I)eane  on  ni(H*kade,  r>l )  to  the  etrc*ct  that  while  a  bltN-kadc  i<«  not 
vmcate<l  |)ermanently  by  su<'h  a  dis|M'rsion,  it  is  .Mi>|>end4tl  while  the 
dispersion  I'ontinues.  S4»  that  ve-»*M»|s  entering  during  '•uch  an  interval 
an*  not  liable  to  \h*  >4*i/.ed  for  bliH'kade  running.  He  prtMtHMK  to 
argue  that  the  prei>ondcraucc  of  ix^abon  and  of  authority  is*  w  ith  the 
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position  that  when  a  blockading  force  is  dispersed  by  stress  of 
weather  or  by  other  causes,  the  blockade  is  broken,  and  can  not  be 
renewed  except  b)'  notice,  as  if  it  were  a  new  blockade. 

FauchlHe,  Bloeus  Maritime,  155. 

"  If  the  blockading  vessels  l>e  driven  away  by  stress  of  weather, 
but  return  without  delay  to  their  stations,  the  continuity  of  the  block- 
ade is  not  thereby  broken ;  but  if  they  leave  their  stations  voluntarily, 
except  for  purposes  of  the  blockade,  such  as  chasing  a  blockade  run- 
ner, or  are  driven  away  by  the  enemy's  force,  the  blockade  is  aban- 
doned or  broken.  As  the  suspension  of  the  blockade  is  a  serious 
matter,  involving  a  new  notification,  commanding  officers  will  exer- 
cise especial  care  not  to  give  grounds  for  complaints  on  this  score.'" 

Instructions  to  U.  S.   Blwkading  Vessels  and  Cruisers,  General  Ortlew, 
No.  402,  June  20,  1898,  For.  Rel.  1808,  780. 

VI.  AMtJLIORATIONS, 

1.  Special  Concessions. 

§  1282. 

It  was  observed  by  Lord  Stowell  that  a  license  expressed  in  general 
t»^rms,  purporting  to  authorize  a  vessel  to  carrj^  a  cargo  into  or  out  of 

j'liy  of  the  enemy's  ports,  would  not  authorize  her  to  enter  <»r  depart 
from  a  port  under  blockade:  in  otlier  words,  that  the  bl(K*kaded  port 
would  he  considered  as  an  exception  to  the  general  license,  unless  it 
was  specially  designated. 

TNviss,  Law  of  Nations,  Ki^hts  and  Duties  in  Tinio  of  War,  §  110.  p.  i.'- 
(Mtin.i:  Tho  Byticld,  Edward's  Adni.  IKS. 

Twiss  says  that  tlio  forrp)inK  dictum  of  Lord  StowoU  soenis  ratlwr  i'» 
conflict  with  tlio  view  taken  by  liim  in  an  earUer  ease,  in  which  bo 
held  that,  wlien  a  license  had  h(H»n  ^rantt^l  to  et^rtaiu  vi^ssels.  I'Ur- 
snant  to  a  iM)wer  ^iven  to  Ilis  Majesty  in  council  under  an  net  in 
Parliament,  to  import  Spanish  wool  from  ports  of  Holland,  it  (>l^r 
ated  to  protect  the  i>arties  acting:  under  it  from  the  eflftH-ts  of  a  blo<i- 
ade  which  had  been  notified  on  the  same  day  on  which  the  lii'enA- 
was  ^'ranted.      (The  Hoffnunj:.  2  (\  Roh.  102.) 

It  was  snhsiMpKMitly  ln'Id  hy  Sir  Ah»xander  Croke.  in  tho  vice-adminilt}" 
court  at  llalifjix,  that  tin*  d<»cisi(»n  of  Lord  Stowell  in  the  case  •>(  th*' 
Iloffnun^  i'(Mnaincd  untou<hed  h.v  the  oi)inion  expresseii  by  him  in  il" 
case  of  the  Hytield,  and  that,  althou^jh  there  was  no  expri^ss  i'^*- 
vision  in  a  license  or  in  a  blockadini:  onU'r  to  that  effe^-t,  yet.  wlh-n 
ev(M'  it  Mp[K»ared  to  have  been  the  intent  inn  of  the  j?overnnient  that 
tile  piMiiiission  iriven  l)y  the  license  should  not  Im*  susjH'nd«Hl  by  a- 
order  of  blo<kade.  it  was  not  afftH'ted  by  such  order.  (Tlie  Ofn'^ 
Stewart's  Keports.  5011.) 
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A  |)ormit  to  eiitor  or  (lepurt  from  a  blockaded  port,  insiieil  by  an 
<«fli€«*r  who  has  no  authority  to  ^rant  it,  is  invalid,  and  will  not  save 
a  vessel  from  condemnation  on  the  ehar^'  of  blcK*kade  running. 

The  Sen  Lion.  5  WnU.  <fc{0;  h.  p..  Tlie  Ouuoliita  rottoii.  G  1<1,  521;  a  p., 
Tlie  Kefuriii.  :i  i<l.  (HT;  h.  i*..  (VipiteU  v.  HaU,  7  id.  rA2. 

Where,  in  time  of  war,  a  fonMgii  vessel,  availing  hers<»lf  of  a  proc- 
lamation of  the  President  of  May  12,  18C»2,  entered  the  port  of  Xew 
Orleans,  the  blcK'kade  of  which  was  not  nMnoved,  but  onlv  n»laxeil  in 
the  interests  of  connnenr,  she  then*bv  assentcnl  to  the  conditions 
imposed  by  such  pnK*lamation  that  she  should  not  take  out  go<Nls  con- 
tralMind  of  war,  nor  de]>art  until  cleanni  by  the  (*olle<*tor  of  customs 
nceording  to  law. 

T'liltwl  Static  r.  I)I««ki»liiiaii.  ini  V.  S.  r»ai. 

It  is  coni]M'tent  for  a  lN*Higi>n*nt  iM)wer  to  limit  the  o{MM\ition  of  a 
blockade,  provideil  that  the  limitation  applies  to  all  neutral  nations 
in  an  e<|ual  manner.  An  example  of  such  a  limitation  is  the  bhK*kade 
established  bv  the  commanders  of  the  Fn*nch  and  British  tickets,  June 
1,  IKVi,  of  the  mouths  of  the  DanuUs  *•  in  order  to  prevent  all  trans- 
portation of  supplies  to  the  Kussjan  armies.*'  Again,  when  (treat 
Britain  de<*lare<l  a  bl(M*kade  of  the  {M>rts  of  the  continent  of  Europe 
from  Brest  to  the  river  KIIm»,  the  coast  was  divi<Ied  into  two  i>arts, 
one  of  which  was  to  Ih»  c<»nsidenMl  a*^  rigorously  bl<K'kade<l.  while  the 
other  was  "  o|)en  to  the  navigation  of  ntMitral  vessi»ls,  laden  with  other 
goods  than  contraband  of  war  or  enemy's  projHTty,"  provided  such 
vessids  had  not  Ihhmi  laden  in  <»r  W(»re  n4>t  pnK'ei»iling  to  an  enemy  port 
and  had  not  pn*viously  violated  th<*  bl(N*kade. 

'niiHH.  I^iw  of  Natimis.  Ki^hts  and  l>uti«*s  In  Tinu*  of  War.  I  lis.  p.  22il 

By  the  law  of  nations  '*  a  U'lligi^rent  nuiy  not  concHnle  to  another 
IwUigerent,  or  take  for  himself,  tiie  right  of  inirrying  on  (H)mmercial 
intert*ours4'  prohibitinl  to  neutral  nati4)n>:  and.  therefore,  no  bl(M*kade 
ran  be  legitimate  that  admits  to  either  U*lligi*ivnt  a  fn^Mloni  of  (*oni- 
iiierrt»  ilenie<l  to  the  subj«M*t^  i»f  >tal<»s  not  eiigjigiMl  in  the  war.  The 
foundation  of  this  principle  is  clear,  and  nNded  in  justi<v:  f(»r  inter- 
ferem*e  with  neutral  commern'  at  all  i-^  only  justified  by  the  riglit 
which  war  confei's  4)f  molesting  the  ein»my." 

TwIhh,  I^w  of  XatioiiH.  Ui»:lits  ami  I>utU*H  in  Tinio  of  War.  f  120  p.  229. 
quotini;  tlic  laufaniKe  of  ]»r.  I.UHhin^ton.  In  tb<*  niHe  of  tlie  Fmm*iHka, 
2  BpiukH.  l.'Ci. 

Thin  c*aiie  referretl  to  tlio  Hritisli  order  in  4i>un<*il  of  Man^h  29.  ISM.  under 
which  HuHHlan  inerfliant  v^•s^<^»|s  In  the  British  domlplon«  were 
allofi'ed  Mix  weekn  for  londintr  tli«*ir  cnirRixw  and  ileiMirtliiir  and  were 
then  exemivted  from  capture  while  on  the  voyaice  to  their  destination. 
It  was  held  that  during  the  iutervai  provided  by  this  order  do  TaUd 
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blookado  of  the  UuHsinn  \yoTta  in  the  Baltic  could  be  oAinlilished  hj 
the  Hritish  fleet.  "  U  is  obvious,"  says  Twiss,  "  that  so  lon«  as 
enemy  vessels  are  allowed  by  a  belligerent  power  freely  to  enter  or 
to  coine  out  of  enemy  jwrts,  the  condition  of  things,  which  alone 
authorizes  a  belligerent  to  interfere  at  all  with  the  trade  of  neutrals 
does  not  exist,  namely,  the  necessity  of  interdicting  all  communica- 
tion by  way  of  trade  with  the  i)orts  in  question,  in  order  to  comiiel 
the  enemy  to  submission."  The  decision  of  Dr.  Lushington  was  tf»n- 
flrmed  !)y  the  Lords  of  Api)eal.  but,  in  rendering  their  decision,  tbeir 
lordships  suggested  that  enemy  shipa  found  at  the  outbreak  of  war 
in  i>orts  which  they  had  entered  in  time  of  peat^e,  with  the  exiwcta- 
tion  that  it  would  continue,  might  be  considered  as  forming  an  exi^ei*- 
tional  class,  so  that  an  express  permission  to  enter  their  ]x>rt  of  des- 
tination, though  it  was  blockaded,  might  perhaps  not  affei*t  the  ralid- 
ity  of  the  blocrkadc.  They  might,  said  their  lordships,  l>e  regardeii  a* 
falling  within  the  rule  with  regard  to  licenses  granted  in  i>articular 
cases  on  si»eclal  grounds.     (10  Moore  l\  C.  5G.) 

With  regard  to  applications  made  in  l)elialf  of  the  citizens  of  for- 
eign countries  for  permission  to  export  from  the  Southeni  States 
property  acquired  ])efore  the  proclamation  of  blockade,  the  following 
facts  appear:  May  10,  18G1,  the  Austrian  minister  asked  i>emiission 
for  an  agent  of  his  Goveniment  to  purchase  and  ship  tobacco  for  the 
Austrian  (xovernment  monopoly;  this  request  was  declined  on  May 
IH.     On  March  3  and  March  10,  1863,  similar  applications  were  made 
by  the  French  minister  in  behalf  of  French  firms  who  were  purchas- 
ing  tobacco   to    fill    contracts   with    the    Government    monopoly  «'f 
France:  these   aj)plicati()ns  were  refuscul.     On   Xovemlx»r  10,  l><*o. 
President  Lincoln  issued  an  executive  order  sanctioning  the  expirta- 
tion,  subject  to  certain  conditions,  of  tobacco  in  the  Ignited  Stat^^ 
belonging  to  the  Govennnent  of  France,  of  Austria,  or  of  any  other 
.state  with  which  the  ITnited  States  was  then  at  peace,  such  tohaoiv 
having  been  purchased  and  paid  for  by  such  government  prior  to 
March  J,  1801 ;  and  an  informal  convention  was  signed  by  the  Sem"- 
tai-v  of  State  and  the  French  minister,  Noveml)er  '23,  1803,  for  jvjri- 
lating  the  mode  of  carrying  out  the  executive  order.     On  Xovcinl'er 
11),  1SG3,  the  Austrian  minister  was  furnished  with  a  copy  of  ih»' 
order.     In  April,  18t>4,  the  French  legation  applied  for  an  exien-i^n 
of  the  time  ])r(^'^cribe(l  in  the  convention,  which  was  five  months  fn^n 
the  (late  thereof,  so  that  the  five  months  might  run  from  the  dale  of 
a  second  executive  order  of  March  7,  1804.     Mr.  Seward,  on  April  I--, 
expressed  regret  that  controlling  circumstances  prevented  an  exten- 
sion of  time,  but  stated  that  the  further  execution  of  the  conventiofi 
might  b(»  regarded  as  suspended,  only  to  be  resumed  when  the  n*a*or. 
for  the  suspension  should  cease.     General  Grant,  in  Dec*eml)er,  l?*^- 
suggested  serious  objections  from  a  military  point  of  view,  and  the 
matter  was  postponed  from  time  to  time,  and,  although  French  y^ 
sels  received  clearance  papers  from  the  collector  of  customs  at  Xt* 
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York  and  prooewlecl  to  the  James  River,  it  does  not  appear  from 
any  records  in  the  IVpartnient  of  State  that  they  succeeded  in  getting 
out  any  of  the  tolmcco  Ix^foix^  the  bloirkade  was  raised. 

Mr.  H»h.  Sec.  of  Slatp.  to  Mr.  Jolinnton,  U.  S.  Senate.  Feb.  27,  1872,  92 

MS.  Dom.  Iii»t.  ,'W7. 
See,  alMu,  Mr.  SewanK  Scm*.  of  State,  to  Mr.  AilaiUM,  min.  to  Enfclaud,  No. 

7U0,  Jan.  4,  1H(M,  .MS.  Innt.  (2r.  Br.  XIX.  122. 

On  .weral  occasions  during  the  war  between  the  United  States  and 
Spain  vt»ssels  were,  for  s|KH.Mal  reasons  and  for  special  puriK)ses, 
allowe<l  by  the  United  States  to  enter  phitvs  which  the  American 
font's  had  blocka«led.  After  the  ))l<K*knde  of  ct»rtain  ports  on  the 
north  coast  of  Cuba,  the  French  mail  steamer  Lafaijette  was  |ht- 
mitted  to  enter  the  |H)rt  of  Havana  for  the  purpose  of  landing  mails 
and  pass<»ngi»rs.  This  concession  was  granted  on  the  nnpiest  of  the 
Fn»nch  embassy,  coupled  with  tin*  n'pn\sentation  that  the  vesst»l  sailcMl 
from  St.  Nazain»,  in  Franct»,  for  Havana  In^fore  the  pnx'lanuition 
was  issue<l.  A  similar  privilege  was  extended  to  the  (rerman  steamer 
Pohiria  on  the  re<iu«»st  of  the  (lernuin  emlmssy,  with  the  (|ualifi(*ation 
that  she  should  first  obtain  a  formal  |M*rmit  from  the  Unitcnl  Stat<>s 
naval  commandant  at  Kev  West,  that  her  entrant*  into  Havana  was 
for  the  sole  purpose  of  landing  her  Hamburg  passc>ngers  ami  nuiil.s, 
and  that  she  should  not  land  cargo  of  any  kind.  nor.  with  tlie  exci^p- 
tion  of  certain  articles  intendinl  for  the  KmjM*ror.  take  away  any. 
though  |M'rmi.ssion  was  granted  to  bring  away  ^*  any  Ameri<*an  or 
neutral  passengers  that  nuiy  dc>ire  to  depart  in  h4>r,  but  no  othcr^.*' 

Mr.  Pay,  StH\  of  State,  to  M.  ('aiiilN)ii.  FnMicli  aiiilmss..  May  7.  I^SIH,  MS. 
NoteH  to  Fn»ii<-li  !>»«.  X.  V»Y1\  Mr.  I>ay.  S^n*.  of  State,  to  Mr.  von 
IIoIIHhm).  <tcniian  anituiKH..  May  1o  ami  May  l.'i.  1H!)M.  MS.  Noti*s  to 
CSemian  f^^ir.  XII.  l.TJ.  l.'tt:  Mr.  M4N»n*.  AwtiHt.  Sii*.  of  State,  to  S<*<'. 
<»f  Nary.  .May  i:s,  1S!»S.  ITJS  MS.  lk»ni.  Ia-X.  4«»K 

In  liannony  with  tin*  (niuUtlonK  hll|M»s4^l  in  tlicw*  <iiw*h.  |HTniif«Hlon  was 
n*fiiKiMl  to  neutrals  to  pass  the  hlo('ka«h*  merely  for  the  pun^*!^*  <>^ 
taklni;  on  iMianl  ami  hrintrlnj;  away  neutral  pro|M*rty.  (Mr.  I>ay, 
Se<\  of  State,  to  Sir  J.  raun<i»fote.  Hrlt.  anihaHS..  No.  loid.  May  IC. 
1M!I8,  MS.  Not«*s  t«>  »rlt.  I^'ir.  XXIV.  lt»l  :  Mr.  Ihiy.  S<h-.  of  State,  to 
Mr.  von  IIollel»eii.  .Vui:.  s.  isus.  MS.  Notfs  to  <;«'rnian  Xax-  XII.  177. » 

Karly  in  the  war  >|Mriai  iM>rini>sion  \va>  given  to  certain  neutral 
VPSM'ls  t4»  enter  s|Hvitic<l  bl<M'kaded  |M»i*t>  in  Cuba  in  urdi»r  tti  bring 
awav  Americans  an«l  aiiv  neutraU  who  miglit  de>inr  to  leave.  The 
Unitetl  States  consul  at  Kingston,  •lamaica,  wa-«  iii>trtict4Ml  to  give 
certificates  for  the  purjMiM*  of  passing  the  l>l«Mkatl«*  \o  the  desigiuittnl 
TCHsels. 

Mr.  Mfore,  Art.  S«»f.  of  Stait'.  to  M«'<*4P*.  K.  \.  .\tkln««  Ac  fo..  ti'l<..  May  ?. 
and  May  \  ls!«s.  J*-*^  M.*^.  m»ni.  I^t.  '^Sl.  -Nbi. 
\  alao.  Mr.  M«»i»n'.  A-i-^i^t.  S«i-.  of  Stat««.  to  .Mr.  Mans.*.  .May  ♦.».  isiw.  -JUs 
Ma  Dom.  Let  355. 
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Permission  was  also  grantod,  on  the  i-eque^t  of  the  proper  diplo- 
matic representatives,  for  the  British  steamer  Myrtl-edene  and  the 
Norwegian  steamer  Fohjo  to  reenter  the  port  of  Cardenas,  both  ves- 
sels appearing  to  have  left  that  port  on  notification  of  the  institution 
of  the  blockade.  In  each  case  it  was  stated  that  the  steamer  was  not 
only  notified  of  the  blockade,  but  was  also  ordered  to  go  away.  The 
allegation  that  the  vessels  were  ordered  away  was  aftei^wards  denied 
in  the  case  of  at  least  one  of  them ;  but,  without  regard  to  this  ques- 
tion, there  seemed  to  Ix^,  an  obvious  implication  that  when  notice  of 
the  blockade  was  given  they  were  not  informed  of  the  provision  in  the 
President's  proclamation  allowing  to  neutrals  vessels  lying  in  any  of 
the  blockaded  ports  thirty  days'  gi*ace,  and  that,  if  they  were  not 
expressly  ordered  away,  they  at  any  rate  construed  the  notice  as  an 
order  to  depart.  The  Fohjo  had  actually  taken  on  board  a  part  of 
her  cargo,  and  in  each  case  the  cargo^v/hich  was  abandoned  appeared 
to  l>e  the  j)roperty  of  citizens  of  the  United  States.  Under  these  cir- 
cumstances instructions  were  given  to  allow  the  vessels  in  question  to 
reenter  the  port  and  take  on  board,  with  all  possible  expedition,  the 
cargoes  of  sugar  which  they  had  abandoned,  it  being  understood  that 
the  permission  was  granted  subject  to  the  exigencies  of  any  active 
military  operations;  that  both  ves.sels  were  strictly  to  observe  the 
duties  of  neutrality,  and  particularly  that  neither  of  them  was  to 
carry  more  men  or  provisions  than  were  necessary  for  the  voyage. 

Subsequently,  on  the  representation  of  the  minister  of  Sweden  an«I 
Norwav  that  the  Fols'fo^  after  Iviujir  for  some  davs  at  Kev  AVest,  had 
proceeded  to  New  York,  and  that  in  c()nse([uenc(»  of  the  dehiy  >Iu' 
was  recpiired  uiuIim*  a  previous  charter  party  to  proceed  to  Europe, 
tlie  Norwegian  steamer  Utn  was  allowed  to  take  her  j)lace,  with  the 
additional  condition  that  In^fore  proceeding  to  Cardenas  she  wa>  to 
<  all  at  Kev  West  and  obtain  from  the  commandant  of  the  Uniietl 
States  naval  station  a  formal  letter  of  permission. 

Mr.  D.iy,  Sec  of  ^U\U\  to  Mr.  (;rii>.  May  11.  ISIXS,  MS.  Notes  to  Swiilish 
Le^'.  VII 1.  S8:  Mr.  Mooro,  Assist.  See.  of  State,  to  Sw.  of  Narj%  May 
11.  IS'JS.  i>-JS  MS.  Dom.  Let.  404. 

Mr.  D.iy.  Sec  of  St:itc\  to  Mr.  (irip.  May  \',\,  1SJ)S,  MS.  Notes  to  SweUi^Ii 
Lc^'.  VIII.  S!):  Mr.  Moore.  Assist.  See.  of  State,  to  Sin-,  of  Navy.  MJi.T 
i:j,   ISIJS,  i»i»S  MS.  Dom.  Let.  4r,l. 

It  sooiiis  tiint  tlio  Spanish  aiitiiorities  at  Cardenas  refusinl  to  allow  lli** 
M  !/rtli  (hnr  to  reenter  tlie  port.  (See  Mr.  Day.  Se<'.  c>f  State,  t«»  Sir 
.1.  rauiicofoto.  May  !'(»,  ISUS,  MS.  Notes  to  Hr.  Le;r.  XXIV.  'Jn),) 

In  Au;;ust,  lS!is,  u  re<juest.  made  on  ])ehalf  of  a  (iennan  siibloi't.  to  jn'rinit 
a  vossci  to  pass  tlie  blodvade  of  the  southern  ports  of  Cuba  for  thf 
jMirjMJso  of  "  brin^rijiir  away  (Icrman  property,"  was  refused  (Mr. 
\h\y.  Scr.  of  State,  to  Ilorr  von  IIoilelKMi,  Cerinan  ambiua,  Nix  H 
Auk.  s.  isiKS.  MS.  Notes  to  (;ennan  Leg.  XU.  177.) 
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2.  Days  ok  <jBA('k. 

"That  a  Iwlliperont  may  lawfully  l)lcK*ka(lo  tlio  jmrt  of  his  oiiomy 
is  adniittod.  Hiit  it  is  also  adniittod  that  this  hlockado  (I(m*s  not,  ac- 
cording to  nuMlern  nsap\  extend  to  a  neutral  vesM'K  found  in  port, 
nor  prevent  her  coming  «>ut  witli  the  earp)  whirh  was  (»n  Iniard  when 
the  hl(K*kade  was  instituted.  If,  then,  such  a  vess4»l  Im»  n»*<traintHl 
from  pHKHKHlin^  on  Ikt  voya^i*  l>y  the  blcN'kadin^  s<|uadron,  the 
restraint  is  unlawful.  The  A7.  Franris  dr  AfffnW'  was  so  n»st rained, 
and  her  (*as<*  is  within  the  |>oliey. 

**  It  has  lK»en  exnitemled  that  it  was  the  dutv  of  the  neutral  master 
to  show  to  the  visiting  oflieiM*  of  the  JM^Ili^erent  s<)uadron  his  ri^ht 
of  <»p\»ss,  by  showing  not  only  the  neutral  character  of  his  vess4d  and 
mrf^o,  but  that  his  (*ar^>  was  taken  on  iNmni  U^foiv  the  institution 
of  the  bl(K*kade. 

**This  is  admittetl,  and  it  is  lielieve«l  that  the  bill  of  exceptions 
kIiows  satisfactorily  that  thes4»  facts  were  proved  to  the  visiting 
offi<t*r.  It  is  statoti  that  the  vessel  and  cargo  were  regularly  d(M*u- 
niented:  that  the  pafN^rs  wen*  shown,  and  that  the  cargo  was  4»ut 
on  iMmnl,  an<l  the  vc»ss4»l  had  actually  sailed  on  her  voyage,  U^fore  the 
institution  of  the  bkM'kade.** 

Marxlmll.  i\  J..  deliv(*rhii;  ttie  dpiiiloii  of  tti«*  <*oiiit.  Ohvorn  r.  I'lilon  Iiih. 
Co.  1H18.  .3  \VlM»af,  IW.  IIM. 

*'  In  some  resiM»cts,  I  think  the  law  of  blo(*kade  is  unreasonably 
rigt>rous  towards  neutrals,  and  they  can  fairly  claint  a  relaxation  of 
it.  By  the  divisions  of  the  English  <-ourts  of  admiralty — and  ouij?* 
have  gi»nerally  fidlowed  their  footsteps — a  neutral  ve^s^d  which  hap- 
pens to  Im*  in  a  bloi*kaded  jNirt  i>  not  iMTmittcMl  to  depart  with  a  cargo, 
unh*ss  that  cargo  wa>  on  Umrd  at  the  time  when  the  bhM*kade  com- 
menceil,  or  was  first  nnide  kitown.  Having  visited  the  |>ort  in  the 
<*t>nimon  fn^^dom  of  trade,  n  nt^utral  vcsm^I  <»ught  to  In*  |N*rniitted  to 
de|mrt  with  a  nirgo,  without  regard  to  the  tim<*  wlu'U  it  wa>  received 
on  iKMird." 

Mr.  Man».v.  S***-.  of  Stjit<\  to  Mr.   nurlintiati.  Apr.   \:\,  1S.M,  II.  Kx.  I >«»«•. 

103. ;«  (%tiip.  1  S4»ss.  ij.  i:i. 

l>\Tien  the  bhK*ka(h*  wa<  pnN*laimed  of  the  (%»nfederat«»  port^.  Mr. 
Seward  annoumtnl  "that  merchant  vc-^m'N  in  |M)rt  at  the  time  when 
416  blodcade  took  effect  will  In*  allnwtMl  a  rea^»nabl<>  time  for  tli«*ir 


^^ 


•aid,  8ee.  of  St:it«'.  t<»  llamn  (;«*nilt.  ^ru^(siall  iiiiii..  .May  *J.  ls<*i 
to  rriisslaii  LcL'.  VII.  loii. 
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Mr.  Soward  at  tho  saiiio  thno  stated  that  tlio  (iovernment  could  uot  cvn- 
seiit  tliat  fMiiiKnnit  vwscls  should  enter  the  interdicted  i»orts. 

Tlie  Si>anisli  mi  ulster  at  Washington  souglit  i)ermissiou  for  the  brlDging 
away  of  a  (luantity  of  tobacco  which  the  Spantsli  GoYemmeDt  had 
eontracte<l  with  a  connner(?ial  house  in  tlie  Coufeilerate  States  to  pur- 
cliase  l>ef()re  tlie  blocliade  was  institutcnl.  Mr.  Seward  expressed  lils 
regret  tliat  tlie  circumstances  were  not  so  distinctly  peculiar  as  to 
IHTUiit  the  riNpiest  to  Ik?  granted.  Similar  requests  had,  lie  ssiid,  lierti 
made  by  other  governments  and  had  been  refused.  (Mr.  Seward. 
Sec.  of  State,  to  Mr.  Tassara,  Si)ani»h  min.,  Sept  2,  1861,  MS.  Notes 
to  Spanish  I^g.  VII.  2,T2.) 

See,  also,  Mr.  Seward,  Sec.  of  State,  to  Mr.  Adams,  min.  to  England,  No. 
Tim,  Jan.  4,  18r>4.  MS.  Inst.  Great  Britain,  XIX.  122. 

Referring  to  the  case  of  two  Russian  vessels  in  the  port  of  Savan- 
nah, (leorgia,  Mr.  Seward  stated  tliat  "  fifteen  days  have  been  speci- 
fied as  a  limit  for  neutrals  to  leave  the  ports  after  actual  blockade  lias 
comnien(!ed,  with  or  without  cargo.'' 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Stoei^lcl,  Russian  min..  May  0.  1861,  MS. 
Notes  to  Russian  I^g.  VI.  01). 

See,  as  to  the  blockade  at  New  Orleans,  Mr.  Seward,  Sec.  of  State,  to 
Ivord  Lyons,  British  min..  May  27,  18(il,  MS.  Notes  to  Great  Britain, 
VIII.  431. 

In  a  circular  of  October  10,  1861,  Mr.  Seward  informed  the  members  of 
the  diplomatic  corps  that  the  judge  of  the  United  States  court  for  the 
southern  district  of  New  York  had  lately  dwide<l.  after  elaN>nito 
nrgiinn'iit  of  <oiinscl,  that  the  law  of  blix'kade  did  not  iH»rmit  n  v(•s'^^•l 
in  a  blockaded  jun't  to  take  on  l>oard  cargo  aft(»r  the  ci>nuueiuviuent 
of  the  blockade.      (MS.  Notes  to  Netherlands  Leg.  VI.  180.) 

The  ])r(K'lanuiti()ii  of  blockade  having  allowed  fifteen  days  for  mii- 
trals  to  leave,  a  vessel  which  overstays  the  time  is  liable  to  captimN 
even  if  her  delay  was  i)artly  due  t(^  difficulty  in  procuring  a  tutr.  ihi" 
being  one  of  the  accidents  which  must  have  l)een  foreseen  and  shoiiW 
have  been  provided  for  while  the  vessel  was  remaining  in  ix>rt  aiiJ 
loading  a  cargo  with  the  proclamation  in  view. 

Tho  Prize  Cases,  L>  IMack,  (\:\^k 

The  first  hostile  act  of  the  United  States,  on  the  outbreak  of  tli** 
war  with  Spain  in  181>8.  was  the  blockade,  under  a  prcKdaination  of 
the  President  of  Aj)i-il  ii*J,  18i)S,  of  the  ports  of  the  north  coa-l  «>f 
C'ul)a  from  Cardenas  to  Bahia  Honda,  inclusive,  and  of  the  j)ort  of 
C'ienfucgos  on  the  south  coast.  On  June  '27,  a  governmental  bUx'kaiie 
was  j)roclaime(l  of  all  ports  on  the  south  coast  of  the  island  frt>iu 
Cape  Fi-ances  to  (^ipc  Ci'uz,  inclusive,  and  of  the  j)ort  of  San  Juan. 
Porto  Ivico.  \^iri()us  blockades  de  facto  were  also  maintaiiUHl.  The 
object  of  a  l)lo(ka(lc  being  to  cut  off  all  intercourse  l>etwwii  the 
inhabitants  of  the  blockaded  place  and  the  world  outside,  it  i»  « 
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piMiornl  nilo  that  wliilo  a  iM»ri(xl  is  allowod — usually  of  fift(H»n  days — 
I  luring  which  voss«»ls  may  depart  rith<»r  in  ha  Hast  or  with  cargo 
iHMi/ETlit  and  shipp<Ml  U^fon'  tho  coinincMKvnu'nt  of  the  bloi'kade,  no 
vHTffi}  is  p(*nnitt(*d  to  Ih'  ship|MMi  after  the  hhM*ka<h*  is  instituted.  In 
ihe  first  pn>cIumation  of  hliN-kade  by  the  I'nited  States,  which  was 
issuecl  April  2*2,  a  |xTi<Ml  of  thirty  days  was  aUowtMl  for  the  <h>parturc 
of  neutral  V(*s.s(ds  from  the  hhn'kaded  {MU'ts,  hut  nothiufr  was  said  as 
to  the  carp).  The  natural  inference  wouhl  then»fore  have  Imvu  that 
no  cur^ro  (*oidd  Im*  taken  on  Inmrd  after  the  hhM*ka<le  was  instituted. 
But  in  applyin/i;^  the  pr<M'Ianuition  to  the  caM*s  that  arosi*  inuler  it,  tho 
l-niUsl  States  construed  it  as  {KTmitting  the  taking  of  <*argo  during 
the  thirty  <Iays,  and  when  the  next  pr(N>hnnation  was  issued,  the  {XMUt 
was  expn»sslv  covchmI  hv  a  4'lause  in  which  it  was  stat<Hl  that  neutral 
vossids  lying  in  any  of  the  jnirts  to  which  the  hliM'kaiie  was  then 
exii*nded  wouhl  Im»  allowecl  "tliirtv  «lavs  to  issu4»  therefnun  with 
cargo.'*  The  same  rule^  were  applied  in  the  cas4»  of  the  <h*  facto 
hhM'kade.s  e>tahlisliet|  hy  Admiral  l)i»wey  in  the  Philippines.  ThoM^ 
and  other  featun*s  of  the  hiw  of  hliN'kade  were  includetl  in  (leneral 
Onh'rs,  No.  .V.»2,  entithul  *'  Instructions  to  ltl(M*kading  ve>s4»U  and 
cruixTs,"  which  wen»  issued  hy  the  Xnvy  Department,  with  the  <iK»p- 
enition  of  the  iVpartment  of  Stat<',  on  June  20,  lst)H,  for  th<*  informa- 
tion and  guidanct*  of  the  naval  s4Tvii*<*. 

pHMjliiiiuitioim  iiiul  Ihhtcoh  ihiriii;;  \Uo  War  witli  Spain.  7.'.  TH. 

Niivnl  C>|ieratioiis  of  thi»  War  with  Spain.  IKi:  Mr.  M<Mire.  AHslnt.  S«n'.  of 

State.  ti»  S«M-.  of  Navy.  May   U».    ls!»s.  -J-JH  MS.   I>i»in.   I.W.  rilRi:  .Mr. 

Day.  S«i*.  of  Slato.  tti  Sir  J.  !»aniiii'foti'.  lirlt.  anitiass..  No.  lirjji.  May 

LM.  1«W.  .MS.  Nott-M  to  <;riMt  Hritaiti.  XXIV.  iiU. 

In  pnM*lainiing  on  Dec.  20.  itM^i,  a  liliM-kade  of  th«*  |N>rts  of  PucTto 
CiiIn*1Io  and  Maracailni,  lN'<*auM*  of  the  r<*jecti(»n  of  ci>rtain  denuinds 
l»y  the  Venezuelan  (lovernmeiit.  the  (irrman  (iov<*rnnient  uIIow<m1 
days  of  graiv.  a>  follow>:  From  |M»ri'-  in  the  Wr^i  Indies  or  on  the 
east  c<Mist  of  the  American  mntincnt.  lo  dav>  ff»r  >teamer>  an<l  20 
days  f<»r  sailing  ve»4'l>;  from  all  oihrr  point>,  20  day>  for  >teamer> 
and  40  days  for  sailing  vt^-x^N,  whilr  ^hi]»-  Iving  in  the  hl<M*katled 
ports  wen»  allowed  l."i  ilay^.  Tin*  Hriti-h  ( io\i'rmn«*nt  on  the  >ami» 
day  pnK*lainie<l  a  hhw^kadc  of  LaLTuavra.  (\'irrnrro.  tiuanta.  Cnmana, 
Carupano,  and  the  mouths  of  tli«*  t)riiMN*«i.  with  similar  ilay*^  of  grace. 

For.  i(4»l.  mo;i.  rj.v  i:.s. 

Tlio   liliM-kailr   was   imIhisI    rnMii    iiiulni^Iii.    I'tA*.    \i    I.'i.    I'.m;:.     Tor.    Ki'l. 
1UU3.  470. 
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3.  Snirs  of  Wab. 

§  1284. 

Commodore  Biddle,  in  a  letter  of  November  11,  1827,  to  the  Brazil- 
ian admiral,  states  '"  that  blockades  never  have  been  deemed  to  extend 
to  public  ships,  (ireat  Britain,  almost  i)erpetually  at  war,  and 
numerically  sujyerior  at  sea  to  any  other  nation,  never  for  a  moment 
pretended  that  neutral  ships-of-war  coidd  l)e  affected  by  blockades 
During  several  years  of  the  war  in  Europe,  the  (rovernment  of  the 
United  States  maintained  its  diplomatic  interc^ui'se  with  France, 
exclusively  by  means  of  its  public  ships  entering  the  French  block- 
aded ports.  In  1811,  in  the  United  State.s  steamer  Hornet^  I  myself 
went  into  Cherbourg,  then  blockaded  by  a  British  squadron;  was 
boarded  as  I  went  in  by  the  blockading  squadron,  but  merely  for  the 
I>urpose  of  ascertaining  our  national  character."*  The  Brazilian 
admiral  in  I'eply  stated  that  by  a  recent  decision  of  the  British 
cabinet,  '*  vessels-of-war  could  ni)t  enter  blockaded  ports,  and  sucli  has 
continued  to  be  the  practice  of  the  English." 

15  Rr.  &  For.  State  Papers,  1120. 

The  Secretary  of  the  Navy  was  requested  to  order  the  coininander  of  the 
U.  S.  S.  Boston,  wlileh  was  to  convey  Commodore  Porter  to  Algieis. 
to  repair  witli  him  to  such  other  port  of  the  Meiliterranean  as  he 
might  designate,  if,  when  the  Boston  reached  the  vicinity  of  Alieiere. 
tliat  plai'«»  was  '*  so  strictly  liloclvadtMl  .  ,  .  as  to  rentier  it  dan- 
gerous or  (lidicnlt  lor  lier  to  enter  tlie  liarl)or."  (StH*.  of  State  to  {h**- 
of  Navy,  June  1,  1S;M>.  l»:?  MS.  \hnn.  Let.  3<;i.) 

'"  Armed  vessels  of  neutral  states  will  have  the  right  to  enter  ami 
depart  from  the  intcrdicteil  ]>orts." 

Mr.  Seward.  S(*r-.  of  State,  to  Uaron  (Jerolt.  Prussian  niin..  May  '2,  l^^'l. 
MS.  notes  to  Prussian  Leg.  VI L  110.  This  referrc»il  to  the  bl(H*ka»lt' '>f 
tlie  Confederate  ports. 

Kel'erriiig,  on  ()('lol>er  4,  1S()1,  to  reports  that  f(U'eig!i  ves^el^^  of 
Avar,  wliicli  had  enlereil  l)lockade(l  Confederate  ports,  had  '*  in  >oine 
instances  cariied  piissen<i:crs.  and  in  others  private  correct j^ondcm-e." 
Mr.  Seward,  in  oi'der  lo  prevent  future  misunderstanding,  notifit'*! 
the  members  ol'  the  (li])l()matic  ('()r{)s  that  no  foreign  vessel  of  war 
which  miglit  enter  or  (h'])ait  from  a  blockaded  port  slu.uld  "earn 
any  ])erson  as  a  ])assengcr,  or  any  correspondence  other  than  that 
betwecMi  the  iro\'ernment  of  the  countrv  to  which  the  vess^d  niav  MoM 
and  the  diplomatic  and  consuhtr  agents  of  such  country  at  the  p^^rt^^ 
adverte(|  to.'' 

Mr.  Sowaid.  Src.  of  st.itr.  to  Lord  Lyons.  Pritish  ndn.  (eireulnrL  <>«t.  4. 
1S(;l  Dip.  (\*v.  1s<;l  \:>'2. 
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July  I'k  1808.  tho  Dopnrtmont  of  State  a<l(lrosso<l  to  nil  tho  f«»nM^ii 
n»|)n»>4»iilalivi»s  in  Wasliin^on  a  fiivnlar  in  relation  to  tho  entrance 
ot  neutral  men-of-war  into  M<K-kade<l  ports.  In  this  ein-nlar  it  was 
statoti  that  wliile  there  was  no  <lis|>osition  on  the  part  of  the  (iov<'rn- 
meat  "to  restrict  the  eourtiH)Us  i)ernussion  lieretofore  accor(le<l  to 
nontral  men-of-war  to  enter  l>l(K*kaded  ix)rts,  it  is  a<lvisahle  that  all 
risk  of  ernir  or  misohane<'  should  In>  avoided  bv  <lue  attention  to  the 
niles  pn»M'rilMHl  hy  pru<ieniv  as  well  as  by  courtesy.  To  this  end,  a 
neutral  man-of-war  desiring  to  enter  or  to  depart  from  a  hl(M'ka<led 
|>ort  shoidd  c*ommunicate  wilh  the  M»nior  officer  of  the  bUn^kading 
fom».*'  As  to  the  i>ort  of  Havana,  it  was  sai<l  to  Ih»  '*  advisable  that 
neutral  men-of-war  .  .  .  slnudd,  lH»si<les  obs<»rvinfr  the  alnive 
HUf;gi*stions,  appHNich  the  |N)rt  from  points  lN*twe4»n  north  by  west  and 
nortli  by  east,  ami  follow  the  same  ^reneral  course*  in  <h»partin^,"  for 
the  reas4in  that,  as  the  cnmnnin<Iin^  offi(*<T  was  statione<l  north  of 
Morro,  *'such  a  cour>4»  would  enable  V(»ssi»ls  rea<lilv  to  communicate 
with  him.  and  thus  not  only  atten<l  to  a  matter  of  pro|M*r  naval  <vre- 
monial.  but  also  to  avoid  the  <lanpT  of  a  neutral  man-of-war  U^in^ 
mistaken  for  an  enemv  in  the  dusk  or  in  thick  weather.'' 

Tlie  HMvipt  of  this  (*ir<*idar  was  n<knowledpi^l  by  the  diffen»nt 
menilNTs  of  the  <lipIomati(*  corps,  and  in  no  instan<*e  was  object  i(m 
then  or  sulis^Hjuently  made  to  its  contents.  On  the  contrary,  the 
German  (lovernment  pres«»nt«Hl  certain  counter  su^p»stions.  of  a  more 
KtrinpMit  nature,  which  were  a<»cepted  by  the  Fnite<I  States  as 
emlxMlyin^  an  arranp^»ment  for  the  futun».  The  rules  thus  aprn*<*d  on 
wen»  as  foUows: 

i.  Unit  the  consi'ut  of  th<'  blockadin^r  <iov<Tnment,  obtainei] 
throufrh  the  usual  diphunatic  chamiels.  should,  unless  in  a  ca^*  of 
PXceptional  urp»ncy.  1h»  a  prere(juisite  to  the  entrant*  of  a  neutral 
mnn-of-war  into  a  blcM'kaded  )N)rt. 

2.  That  approach  to  the  bl<K*kaded  i>ort  J^hould  1m»  made  in  such 
mnnner  that  the  s<nuor  offi<*er  of  the  bl(M*ka<lin^  s<|mulron  would  with 
certainty  identify  the  neutral  vess4»l,  on  her  ap|M»aninc<>  in  the  blo<'k- 
ftde<I  Udt,  as  the  vess4»l  of  wIhih*  comin<r  h«»  had  Ihmmi  notifieil. 

3.  That  in  ex<vptional  cas4*<,  su<*h  a*^  prevented  the  obtaining;  of 
previous  pennission  through  the  u>ual  <liplomatic  ch:inne]>.  the 
decision  should  rest  with  the  si»nior  offictT  pn»M.»nt  of  the  bl<N*kadin^ 
(tqiiaclron. 

4.  Tliat  in  the  departure*  from  a  bhH'kailetl  pt»rt  no  ^|HM*iaI  formali- 
ties were  requi.site  other  than  mi^ht  Ih»  ntHvsMiry  to  identify  the 
[leparting  neutral,  such  formalitii^s  to  W  a^rt»eel  i>n  by  her  i\>mmander 
ind  the  officer  in  command  of  the  blockade. 

For.  Rel.  1«».  nr»(>-11ifi». 

Mr.  Day,  Sec  of  State,  to  meiiilieni  of  tbo  diplomatic  curiM.  elrcular. 
July   15,   189S.   For.   Rel.    1896,   1159;  Mr.   von   Hollebeu.  Genuan 
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lilooknde  of  the  Russinn  ports  in  the  Baltic  could  be  estAblished  by 
the  BritiHli  fliH^t.  **  It  is  obvious,'*  says  Twiss,  **  that  so  Iodic  m 
unemy  vessels  are  allowed  by  a  belligerent  jwwer  freely  to  enter  ur 
to  come  out  of  enemy  ix>rts,  the  condition  of  things,  whifrli  alone 
authorizes  a  l)elligerent  to  interfere  at  all  with  the  trade  of  ucutrab 
does  not  exist,  namely,  the  necessity  of  interdicting  all  couiniunloa* 
tion  by  way  of  trade  witli  the  ix)rt8  in  question,  in  order  to  comiiel 
tlie  enemy  to  sulmiisslon.*'  The  decision  of  Dr.  Lushiugton  was  t^n- 
flrmed  l)y  the  Ix>rds  of  Appeal,  but,  in  r^idering  their  decision,  tlieir 
lordsliips  suggested  that  enemy  ships  found  at  the  outbrealc  of  war 
in  i)orts  wliicli  tliey  had  entered  in  time  of  peace,  with  tlie  experta- 
tion  that  it  would  continue,  might  be  considered  as  forming  an  excep- 
tional class,  so  that  an  express  permission  to  enter  their  port  of  des^ 
tination,  though  it  was  blockaded,  might  perhaps  not  affect  the  valid- 
ity of  the  l)lockade.  Tliey  might,  said  their  lordships,  be  regarded  as 
falling  within  the  rule  with  regard  to  licenses  granted  in  iHirticular 
cases  on  siHH.'ial  grounds.     (10  Moore  P.  C.  50.) 

With  regard  to  applications  made  in  behalf  of  the  citizens  of  for- 
eign countries  for  permission  to  export  from  the  Southern  States 
property  acquired  before  the  proclamation  of  blockade,  the  following 
facts  appear:  May  10,  18G1,  the  Austrian  minister  asked  permission 
for  an  agent  of  his  (lovemment  to  purchase  and  ship  tobacco  for  the 
Austrian  Government  monopoly;  this  request  was  declined  on  May 
13.     On  March  3  and  March  10,  1863,  similar  applications  were  made 
by  the  French  minister  in  behalf  of  French  firms  who  were  purchas- 
ing  tobacco   to   fill    contracts   with    the   Government    monoi>oly  t»f 
France;  these   api)licati()ns  were  refused.     On   Xovenil)er  10,  1S»*»^^. 
President  Lincoln  issued  an  executive  order  sanctioning  the  exporta- 
tion, subject  to  certain  conditions,  of  tobacco  in  the  United  StaU*? 
b(»l()nging  to  the  Goverimient  of  France,  of  Austria,  or  of  any  other 
state  with  which  the  United  States  was  then  at  peace,  such  tobacro 
having  Ihhmi  purchased  and  paid  for  by  such  government  prior  to 
March  4,  18(31;  and  an  informal  convention  was  signed  by  the  Seciv- 
tarv  of  State  and  the  French  minister,  Novemlwr  23,  18G3,  tor  j^^jl}''- 
lating  the  mode  of  carrying  out  the  executive  order.     On  Xovenil»er 
IJ),  18G3,  the  Austrian  minister  was  furnished  with  a  copy  of  th** 
order.     Tn  April,  1804,  the  P>ench  legation  applied  for  an  exteii-ion 
of  the  time  prescribed  in  the  convention,  which  was  five  month-  fvoiw 
the  date  thereof,  so  that  the  five  months  might  run  from  the  date  of 
a  second  ext^'utive  order  of  March  7,  18()4.     Mr.  Seward,  on  April  TV 
(expressed  regret  that  controlling  circumstances  prevented  an  exten- 
sion of  tini(\  but  stated  that  the  further  execution  of  the  convention 
might  be  regarded  as  suspended,  only  to  be  resumed  when  the  rea^oo 
for  the  sus])ensi()n  should  cx?ase.     General  Grant,  in  Decenilier,  l^*^- 
suggested  serious  objections  from  a  military  point  of  view,  and  the 
matter  was  postpon(»d  from  time  to  time,  and,  although  French  ^^ 
sels  received  clearance  papers  from  the  collector  of  customs  ai  ^'«* 


§  1282.]  SPECIAL  CONCESSIONS.  847 

York  and  prooeetlocl  to  the  Jamos  River,  it  does  not  appear  from 
any  records  in  the  Department  of  State  that  they  succeeded  in  getting 
out  any  of  the  tobacco  lx>fore  the  blockade  was  raised. 

Mr.  Flub,  See.  of  State,  to  Mr.  Johnnton,  U.  S.  Senate,  Feb.  27,  1S72,  92 

MS.  Dom.  liet  r>87. 
See,  iiIho,  Mr.  SewanI,  Sei*.  of  State,  to  Mr.  AclaiuH,  niln.  to  Ehiglaod,  No. 

7U0.  Jan.  4,  18«U,  MS.  luHt  Gr.  Br.  XIX.  122. 

()n  several  occasions  during  the  war  Ixitwecu  the  United  States  and 
Spain  vessels  wert%  for  si)ecial  reasons  and  for  special  purposes, 
allowed  by  the  Unite^l  States  to  enter  places  which  the  American 
font's  had  blockadeil.  After  tlu»  blm-kade  of  certain  ports  on  the 
north  coast  of  (7ul>a,  the  P^rt^nch  mail  steanier  Lnfayette  was  jH»r- 
mittiMl  to  enter  the  iM)rt  of  Havana  for  the  purfmsc^  of  landing  mails 
and  pasvi»ngi»rs.  This  comvssion  was  granted  on  the  requivt  of  the 
Fri'nch  embassy,  coupled  with  the  n*pn*sentation  that  the  ves.st»l  sailtnl 
from  St.  Xazain»,  in  Franiv,  for  Havana  l)efore  the  pro<'lamatiou 
was  issmnl.  A  similar  privilege  was  cxtendtnl  to  the  (lerman  steamer 
Pohiriti  on  the  request  of  the  (lennan  embassy,  with  the  <iualificati<m 
that  she  should  first  obtain  a  formal  {HTmit  from  the  Unite<l  States 
naval  commandant  at  Kev  West,  that  her  entrant*  into  Havana  was 
for  the  sole  purpose  of  huuling  her  Hamburg  passcMigi*rs  and  mail.s 
aiul  that  she  shouhl  not  land  cargo  of  any  kin<l.  nor,  with  the  excvp- 
lion  of  ci^rtain  articles  intendcnl  for  the  P^mixTor,  take  away  any, 
though  permission  was  grant«»<l  to  bring  away  '•  any  American  or 
neutral  pa.ssengers  that  may  desire  to  depart  in  her,  but  no  others.*' 

Mr.  Day,  Sec.  of  Statr.  to  .M.  CaiiilMHi.  FnMirli  ninlHiHM..  May  7.  1H;18,  MS. 
NotcH  to  FnMHh  Iax.  X.  4!n! ;  Mr.  I>ay.  StM*.  of  State,  to  Mr.  von 
IIoll««ben.  (leninin  anituim..  .May  1o  anil  .May  IIS,  IKM.  MS.  NotfH  to 
<;emian  I^»»c.  XI!.  l.TJ,  VM\  .Mr.  Moon*.  AiwiKt.  S*h-.  of  Stato.  to  \^h\ 
of  Navy,  May  \X  IHJiH.  i»2S  .MS.  I»oni.  \a*X,  4«Si>. 

In  liannony  wUb  tta*  (imditionH  ini|Nis«Hl  in  Www  m}Hi<.  |M'nniK8lon  wai 
n*fUHe<l  t<i  neutrals  to  pasn  thr  l»l(N'ka(U>  ni«T«'l.v  for  tbo  |»nr|MiM*  of 
taking  on  tM»ar<l  and  tiriii»;in>;  away  ni>ntral  pn»|M>rty.  (Mr.  Ihiy, 
S«».  of  Stato.  to  Sir  .1.  raun<i*foti*.  Ilrlt.  anibaHs..  No.  lul«;.  May  Id. 
IHUH,  MS.  Noti»M  t«»  Hrlt.  \a^.  XXI  V.  VM  :  Mr.  Day.  Si'*-,  of  Stati-.  li» 
Mr.  von  HoUcIkmi.  .\utf.  S.  lS!»s.  MS.  Noti»s  u%  (mtiiiuii  Xax.  XII.  177.  i 

Karly  in  the  war  s|H»cial  |HTinis*^ioii  wa*-  givni  to  rrriuin  neutral 
Teasels  to  enter  siMviiied  bl(M*kad«Ml  |N>rts  in  C*ul>a  in  urd<*r  to  liriiig 
awav  Americans  and  anv  neutral>  who  might  d(*>in*  to  leave.  The 
Unite<I  States  consul  at  Kingston,  Jamaica,  was  instnictcnl  to  give 
oertificatea  for  the  purpo>4»  of  pa.<sing  tin*  l)KKkade  to  the  designated 
Teasels. 

Mr.  Moore.  Art.  ^h\  nf  St:ii«».  i«i  M»'-isn<.  K.  A.  .VtklnH  &  <'o..  t«»ls..  May  ?. 
ami  May  Ti.  isus,  rjs  Ms.  INmii.  \a^   11*7.  '-N2». 
\  aluo.  Mr.  .Minih-.  Assist.  S«i-.  tif  .^talt',  to  .Mr.  .Manw*.  .May  1».  isjw.  j^s 
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Permission  was  also  granted,  on  the  request  of  the  proper  diplo- 
matic representatives,  for  the  British  steamer  Myrtl^dene  and  the 
Norwegian  steamer  Folsjo  to  reenter  the  port  of  Cardenas,  both  ves- 
sels appearing  to  have  left  that  port  on  notification  of  the  institution 
of  the  blockade.  In  each  case  it  was  stated  that  the  steamer  was  not 
only  notified  of  the  blockade,  but  was  also  ordered  to  go  away.  The 
allegation  that  the  vessels  were  ordered  away  was  afterwards  denied 
in  the  case  of  at  least  one  of  them ;  but,  without  regard  to  this  ques- 
tion, there  seemed  to  be  an  obvious  implication  that  when  notice  of 
(he  blockade  was  given  they  were  not  informed  of  the  provision  in  the 
President's  proclamation  allowing  to  neutrals  vessels  lying  in  any  of 
the  blockaded  ports  thirty  days'  grace,  and  that,  if  they  were  not 
expressly  ordered  away,  they  at  any  rate  construed  the  notice  as  an 
order  to  depart.  The  Folsjo  had  actually  taken  on  board  a  part  of 
her  cargo,  and  in  each  case  the  cargo^ which  was  abandoned  appeared 
to  be  the  property  of  citizens  of  the  United  States,  Under  these  cir- 
cumstances instructions  were  given  to  allow  the  vessels  in  question  to 
reenter  the  port  and  take  on  board,  with  all  possible  expedition,  the 
cargoes  of  sugar  which  they  had  abandoned,  it  being  understood  that 
the  permission  was  granted  subject  to  the  exigencies  of  any  active 
military  oi>erations;  that  both  vessels  were  strictly  to  observe  the 
duties  of  neutrality,  and  particularly  that  neither  of  them  was  to 
carry  more  men  or  provisions  than  were  necessary  for  the  voyage. 

Subsoquontly.  on  tlie  representation  of  the  minister  of  Sweden  and 
Noi'way  that  the  Folsjo,  after  lying  for  some  dajs  at  Key  "West,  had 
proceeded  to  New  York,  and  that  in  conse(|uence  of  the  dehiy  die 
was  required  under  a  previous  charter  party  to  i)roceed  to  Europe, 
the  Norwegian  steamer  Uto  was  allowed  to  take  her  place,  with  the 
additional  condition  tliat  In^fore  proceeding  to  Cardenas  she  was  to 
( all  at  Key  West  and  obtain  from  the  connnandant  of  the  United 
States  naval  station  a  formal  letter  of  permission. 

Mr.  Day,  Sec.  of  Stato,  to  Mv.  CJrip,  May  11,  1808,  MS.  Notes  to  SwtMish 

Let?.  VIII.  KS;  Mr.  Moore,  Assist.  Sec.  of  State,  to  Se<'.  of  Navy,  Mar 

11,  ISDS.  22S  MS.  Doin.  Let.  404. 
Mr.  Day,  Sec.  of  State,  to  Mr.  (Jrip,  May  V.\,  18J)8.  MS.  Notes  to  Swwlish 

Lei:.  Vni.  SI):  Mr.  Moore,  Assist.  Sec.  of  State,  to  Stn-.  of  Navy.  May 

i:;,   ISDS,  L>L».S  MS.  Dom.  Let.  4C,1. 
It  s<M'ms  tlial   tile  Spanish  authorities  at  Cardenas  n»fusiMl  to  allow  tbe 

Minfh'dciic  to  reentiM*  the  iK)rt.      (Stv  Mr.  Day.  Stn*.  of  State,  to  Sir 

.L  l'aunc<*f(»le.  May  20,  1808.  MS.  Notes  to  Hr.  Le^.  XXIV.  lMK\i 
In  Au;:nNt.  iSOS.  a  nHpiest.  made  on  hehalf  of  a  (Jennaii  suhjei't,  to  jienn-t 

a  v('ss(»l  to  i)ass  the  i)lockade  of  the  southern  ports  of  (^ba  for  tlio 

j»uriM)sc  «»f  "  l>rinjrinj:  away  (iernian   proi><*rty.'*   was   refus4M.     «M:. 

Day.   S«M-.  of  Stat4».  to   Ilerr  von   Ilolh'hen.  (Jernmn  anitmss..  Ni».  I^. 

An^'.  s,  1S08.  MS.  Notes  to  (Jerman  Leg.  XII.  177.) 
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2.    DaYH    of    (JBACK. 

"  That  a  l)elligeront  may  lawfully  blockade  the  i)ort  of  his  enemy 
is  udiiiittcMl.  Rut  it  is  also  ailinitted  that  this  hhn'kade  <hH's  n<»t,  at*- 
(■orclinfi:  to  iiUMleni  usap%  exten<l  to  a  neutral  vesst*!,  found  in  poH, 
nor  prevent  her  coming  out  with  the  earj^o  which  was  on  lM)ard  when 
the  blockade  was  instituted.  If,  then,  such  a  vessel  Ih»  restrained 
from  pnKvetlinp  on  her  voyap»  by  the  blcM'kadin^  s«juailron,  the 
restraint  is  unlawful.  The  /S7.  Fninris  ih'  AfintMc  was  so  restrained, 
and  her  case  is  within  the  i>olicy. 

**  It  has  l)een  contended  that  it  was  the  dutv  of  the  neutral  master 

* 

to  show  to  the  visiting  offict»r  of  the  lK»llip»rent  scjuadron  his  ri^ht 
of  egress,  by  showing  not  only  the  neutral  character  of  his  vesstd  and 
cargo,  but  that  his  cargo  was  taken  on  Inmrd  iN'fore  the  institution 
of  the  blockade. 

^This  is  admitteiK  and  it  is  lielieved  that  the  bill  of  exceptions 
shows  satisfactorily  that  thes4»  facts  wen»  prove<l  to  the  visiting 
offi<*er.  It  is  stateil  that  the  v<»ssel  and  <'argo  were  n»gidarly  dtHMi- 
niente<I:  that  the  papers  wen*  shown,  and  that  the  (*argo  was  ^mi 
on  l>oard,  and  the  vesstd  had  actually  sailed  on  her  voyage,  l>efoiv  the 
institution  of  the  blo<*kade.'* 

MarHhuU,  i\  .1..  (1Hiv(*rliif;  tin*  opinion  of  tin*  (imtt.  Olivrra  r.  Tnion  Inn. 
To.  181H.  3  WlMMit.  IS:^.  1!M. 

**  In  some  respects,  I  think  the  law  of  bl(K*ka<le  is  unreasonably 
rigorous  towards  neutrals,  and  they  <*an  fairly  claim  a  relaxation  of 
it.  Hy  the  dwsions  of  the  English  <*ourts  of  admiralty — and  «HH?i 
have  gi»nei*ally  ftdlowed  their  f(M»t>tep>  — a  neutral  vessel  which  hap- 
pens to  l)e  in  a  bloc*kaded  |K>rt  is  not  |M*rmitt(Ml  to  depart  with  a  cargi», 
iinh*ss  that  cargo  was  on  Ixmrd  at  tiie  time  when  the  bl(M*katle  n>ni- 
menced,  or  was  first  nnuh*  known.  Having  visite<l  the  |K)rt  in  the 
conmion  frt*edoni  of  trad<'.  :i  neutral  vc^m^I  ought  to  U*  |MTniitt(Ml  to 
defMirt  with  a  cargo,  without  n»g:ir«l  to  tin'  time  wlu*n  it  was  nMt'ivi»<l 
on  lioanl.*' 

Mr.  Mnrry,  S***'.  of  Slnlr.  to  Mr.   nurlianan.  Apr.    l."..   1S.M.  !I.   Kx.   \>*h'. 
108.  33  (Vint:.  1  S4»ss.  11!.  Ml 

^Vhen  the  blockade  wa>  prin-laimed  of  the  (\»nfederate  iM>rts,  Mr. 
Seward  announc*e<l  'Mhat  in«Tchant  ve^>«»N  in  port  at  the  time  when 
the  blockade  took  etTe«*t  will  Im»  allowftl  a  n'a^>nabK»  time  for  th«»ir 
departure.'' 

Mr.  Sewanl.  S«h\  of  Stat*-,  t..  I'.aron  tli-rolt.  rrussian  niln..  May  2,  ISiil 
118.  NoteHto  Prussian  L«*i:.  VII.  UKK 
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Mr.  Seward  at  tlie  same  time  stated  that  the  (Jovernment  could  not  cun- 
seiit  that  omijrrant  vessels  sliuuld  enter  tlie  Interdicted  iiorts. 

The  Si>anish  mhilster  at  Washington  sought  i)ermiHKion  for  the  briugiog 
away  of  a  (juantit^'  of  tolmcco  which  the  Spanish  GovcrumeDt  had 
(contracted  with  a  connnercial  house  in  the  Confederate  States  to  pur- 
chase bt»fore  tlie  bloclcade  was  liLstitutetL  Mr.  Seward  expressed  liis 
regret  that  the  circumstances  were  not  so  distinctly  j^ecullar  as  to 
j)ermit  the  retjuest  to  ht}  granted.  Similar  requests  had,  he  said,  been 
made  by  other  governments  and  had  been  refused.  (Mr.  Seward. 
Se<?.  of  State,  to  Mr.  Tassara,  Si)anlsh  min.,  Sept  2,  1861,  MS.  Notes 
to  Spanish  Ix»g.  VII.  232.) 

See,  also,  Mr.  Seward,  Sec.  of  State,  to  Mr.  Adams,  min.  to  England,  Xo. 
71)9,  Jan.  4,  18(Vi,  MS.  Inst.  Great  Britain,  XIX.  122. 

Referring  to  (he  case  of  two  Russian  vessels  in  the  port  of  Savan- 
nah, Georgia,  Mr.  Seward  stated  that  "  fifteen  days  have  been  speci- 
fied as  a  limit  for  neutrals  to  leave  the  ports  after  actual  blockade  has 
commenced,  with  or  without  cargo.'' 

Mr.  Seward,  Se<'.  of  State,  to  Mr.  Stoei^kl.  Russian  min..  May  9,  1861,  MS. 

Notes  to  Itussian  I^»g.  VI.  SK). 
See,  as  to  the  blo<*kade  at  New  Orleans,  Mr.  Seward,  Sec.  of  State,  to 

Ix)rd  Lyons.  British  min.,  May  27,  18(>1,  MS.  Notes  to  Great  Britain, 

VIII.  4:n. 

In  a  circular  of  October  IG,  18G1,  Mr.  Seward  informed  the  members  of 
the  diplomatic  corps  that  the  judge  of  the  United  States  court  for  the 
southern  district  of  New  York  had  lately  decidetl,  after  elalvnite 
arKinncnt  of  counsel,  that  the  law  of  blockade  did  not  i)ormit  a  vessel 
in  a  blockadtnl  port  to  take  on  lK)ard  cargo  after  the  connuemviuent 
of  the  blockade.      (MS.  Notes  to  Netherlands  Leg.  VI.  180.) 

The  prochimation  of  blockade  having  allowed  fifteen  days  for  neu- 
trals to  leave,  a  vessel  which  overstays  the  time  is  liable  to  captun*, 
even  if  her  delay  was  partly  due  to  difficulty  in  procuring  a  tii*r.  thb 
lx»ing  one  of  the  accidents  which  must  have  been  foreseen  and  slioiiM 
have  been  provided  for  while  the  vesstd  was  remaining  in  |K>rt  and 
loading  a  car<^o  with  the  proclamation  in  view. 

The  Prize  Cases,  2  Black,  <k)5. 

The  first  hostile  act  of  the  United  States,  on  the  outbreak  of  the 
war  with  S])ain  in  1808,  was  the  blockade,  under  a  proclamation  of 
the  President  of  Aj)ril  li'J,  1808,  of  the  ports  of  the  north  coa-t  of 
Cuba  from  (^ardenas  to  P>ahia  Honda,  inclusive,  and  of  the  port  of 
Cienfue^os  on  the  south  coast.  On  June  27,  a  governmental  blockiuk 
was  proclaimed  of  all  ports  on  the  south  coast  of  the  island  from 
Cai)e  Frances  to  (^ipe  Cruz,  inclusive,  and  of  the  port  of  San  Juan. 
Porto  Eico.  A'arious  blockades  de  facto  were  also  maintained.  The 
object  of  a  blockade  bein<r  to  cut  off  all  intercoui-se  l>etwtH'n  the 
inhabitants  of  the  blockaded  place  and  the  world  outside,  it  i>  * 
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giMiornl  rule  that  wliilo  a  iMTiod  is  allowed — usually  of  fiftoon  days — 
during  which  vess«»ls  may  depart  either  in  ballast  or  with  (mrgo 
iHMifjfiit  and  shipfxHl  iN'fore  the  (*oiiiinen(vinent  of  the  blockade,  no 
inrgo  is  pi*nnitted  to  U*  shipped  after  the  l>l<K*kade  is  instituted.  In 
the  first  proclaniaticm  of  blcM>kade  by  the  United  Stales,  which  was 
is«>uo<i  April  22,  a  jxTifHl  of  thirty  days  was  allowcHl  for  the  <leparture 
cif  neutral  vi^ssels  from  the  blockaded  jMirts,  but  nothing  was  said  as 
to  the  cargo.  The  natural  inference  would  then»fore  have  Ikhmi  that 
no  cargo  could  U'  taken  on  Umrd  after  the  bhK*kade  was  instituted. 
But  in  applying  the  pnM*hunati(»n  to  the  cas(*s  that  arosi'  under  it,  tho 
ITnitinl  State's  <x>nstrued  it  as  {MTmitting  the  taking  of  cargo  during 
the  thirty  days,  and  when  the  next  pnM*hnnation  was  issued,  the  \Hm\t 
was  expressly  c^overe^l  by  a  riause  in  which  it  was  stated  that  neutral 
%*essels  lying  in  any  of  the  |Mirts  to  which  the  bl(M*kade  was  then 
fxtt'uded  wouhl  Im»  allowc^l  "  thirtv  davs  to  issue  therefnun  with 
carg«»."  The  same  rules  wore  applie<l  in  the  cast*  of  the  de  facto 
bIcM-kades  (established  by  Admiral  I)<*wey  in  the  Philippines.  Theso 
and  other  featun*s  (»f  thi*  law  of  bl(N*kade  were  in<'lude<|  in  (leneral 
Onlers,  No.  592,  rntitle<l  "  Instrurtions  to  bl(M*kading  vessc»ls  and 
criiisiTs,"  which  wen»  issueil  by  the  Navy  Department,  with  thr  t'<K»p^ 
erution  of  the  Department  of  State,  on  June  20,  IHOS,  for  the  informa- 
tion and  giiidancv  of  the  naval  s(Tvi<v. 

rrucIniiiiitloiiH  and  rHHTci»«  (luring:  tho  War  with  Simln.  75,  7'.». 

Nnvat  <>|N*rati<>iiM  of  thi»  War  wUh  S|Mihi.  !H» :  Mr.  M«Miro.  AwiHt.  Sin*.  oT 

Stato.  to  S«M-.  of  Navy.  May    1S».   1S!W.  -J^S  MS.   lK)m.   Lot.  .V.l!>:  Mr. 

Ihiy.  HiH'.  of  Stato.  i»»  Sir  .1.  raiiiMi^foto.  Hrlt.  atiitiaHH..  No.  lirjj.  May 

21.  law.  MS.  Noti'rt  to  (iront  Hrltaln.  X.XIV.  L*ol. 

In  pnM*laimiiig  on  Dec.  20,  it»o-j.  a  bhn'kado  of  tho  jMirts  of  Puerto 
Caljello  an<l  MaracaiUt,  U*raus4*  of  (Ih*  n'jtH'tion  of  ivrtain  denuinds 
by  the  Venezuelan  (lovornment.  tin*  (iormaii  (fov<*rnnient  allowed 
days  of  gra<v,  as  follow*-:  Fn»m  jM»rl^  in  the  W4'-«t  Indies  or  on  tho 
oast  coast  of  the  Amerioan  rontiiioiit,  10  dav^  for  >t(*amer>  and  20 
days  for  sailing  v*»»4»l>;  fn^m  all  nthor  jMiint^-,  20  days  for  steamer> 
and  40  ^lays  for  saiiling  vo^>4»N,  whilo  •-hij)'-  lying  in  the  bl(M*kad(*d 
ports  wen*  aUowe^l  15  days.  TIh*  British  tiovonnnont  on  tlit*  >amo 
day  pniclainied  a  bl(N*kado  of  I^iguayra.  Caronrrn.  (luanta.  Cnmaiia, 
Cariipano,  and  the  mouths  nf  tlio  <  )riiMM'i».  >\  ith  -imilar  day-,  of  gra<v. 

For.  Uol.  100:1.  4J5.  |.-is. 

The  hlookailo   was   rals4'<l    fnuii    iiiiilni^'lit.    Foh.    II    1.'*.    V.*<\.     V**r.    Uol. 
lUua,  470. 


852  BLOCKADE.  [§1284. 

3.  Ships  of  War. 

§  1284. 

Commodore  Biddle,  in  a  letter  of  November  11,  1827,  to  the  Brazil- 
ian admiral,  states  '*  that  blockades  never  have  been  deemed  to  extend 
to  public  ships.  Great  Britain,  almost  jxjrpetually  at  war,  and 
numerically  suj>erior  at  s(»a  to  any  other  nation,  never  for  a  moment 
pretended  that  neutral  ships-of-war  could  l)e  affectxnl  by  blockadfe!. 
During  several  years  of  the  war  in  Europe,  the  Government  of  the 
United  States  maintained  its  diplomatic  intercoui'se  with  France, 
exclusively  by  means  of  its  public  ships  entering  the  French  block- 
aded ports.  In  1811,  in  the  United  States  steamer  Iloniet^  I  myself 
went  into  Cherbourg,  then  blockaded  by  a  British  squadron:  was 
boarded  as  I  went  in  by  the  blockading  squadron,  but  merely  for  the 
purpose  of  ascertaining  our  national  character.''  Tlic  Brazilian 
admiral  in  reply  stated  that  by  a  recent  decision  of  the  BritiA 
cabinet,  "  vessels-of-war  (!0uld  not  enter  blockaded  ports,  and  such  has 
continued  to  be  the  practice  of  the  English." 

15  Rr.  &  For.  State  Papers,  1120. 

The  Secretary  of  the  Navy  was  requested  to  order  the  oomniander  of  the 
IT.  S.  S,  lioHton,  which  was  to  convey  Cominociore  Porter  to  AIgi««. 
to  repair  with  him  to  such  other  port  of  the  Moillterranean  as  he 
nii^ht  designate,  if,  when  the  Boston  reached  the  vicinity  of  Alpew. 
that  plaro  was  **  S4)  strictly  l)l()clvad(Mi  .  .  .  as  to  render  it  ii«n- 
^4M'ous  or  (li(li<ult  for  luM-  to  cntt'r  the  liarl>or."  (Se<\  of  State  to  S^v. 
of  Navy,  .June  4,  lS;i().  2'.\  MS.  Doiu.  Let.  :K»1.) 

''  Armed  vessels  of  neutral  .states  will  have  the  right  to  enter  aiui 
depart  from  the  interdicted  j)()rts." 

Mr.  Sowanl.  Sec  of  State,  to  l^aron  (lerolt.  Prussian  niin..  May  2,  1>*»1. 
MS.  notes  to  I'russian  Lej;.  VII.  110.  This  referretl  to  tlie  bUniiatlf  of 
the  Coiifederatt'  i)orts. 

Keferriii^i:,  on  October  4,  isfJl,  to  reports  tliat  foreign  vessels  <»f 
war,  which  had  entered  blockaded  Confederate  ports,  had  "in  senu' 
instances  cai'iied  passengers,  and  in  others  j^rivate  corre-.pondeiuv." 
Mr.  Seward,  in  order  to  [)revent  future  misunderstanding,  notifit'^i 
the  nienibers  of  tlic  (li])h)mati('  corps  tliat  no  foreign  ve^sel  of  war 
which  niiglil  cnlcM-  oi*  (lci)ait  from  a  blockaded  port  >h(.uhl  "carry 
any  perM)n  a<  a  ])a>s(»nger.  or  any  correspondence*  other  than  that 
between  the  <ro\-ernment  of  the  countrv  to  which  the  vessid  mav  lx»loii? 
and  the  (liph)matic  and  consular  agents  of  such  countrv  at  the  \*ot\- 
adverted  to." 

Mr.  Sow.inl.  Sr«  .  «.r  St.itr.  to  Lord  Lyons,  Hritish  niln.  (eireularL  <^'t.  t. 
\S{\\.  Dip.  (\,r.  isoi,  jr.L>. 
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July  1.%,  1808,  tlio  Dopnrtmont  of  State  adilrossod  to  all  tlio  fonM«;ii 
n*i)n»>4»iitatiws  in  Wa^hin^ton  a  rirnilar  in  relation  to  the  entrance 
of  nentral  men-of-war  into  IfltN-kaded  ]H»rts.  In  this  eireular  it  was 
statotl  that  while  there  was  no  (lisiM)sition  on  the  part  of  the  (lovern- 
inent  "to  restrict  the  eourt^nnis  {M^rmission  heretofore  aeeorded  to 
noutral  men-of-war  to  enter  l)I(K*kaded  |X)rts,  it  is  advisidde  tinit  all 
risk  of  ern>r  or  misehanee  siioid<l  Ik»  avoi<led  hv  <hie  attention  to  the 
rules  |in>s<*rilNMl  In*  prudencv  as  well  as  hy  eonrtesy.  To  this  end,  a 
iiptitral  man-of-war  desiring  to  enter  or  to  depart  from  a  hl(M*kaded 
IM>rt  should  eonnnunicate  with  the  si*nior  officvr  of  the  hh>ekatiing 
force/*  As  to  the  [miH  of  Havana,  it  was  sai<l  to  he  *'a<lvisahle  that 
neutral  men-of-war  .  .  .  shonhl.  lH»si<les  ol)M»rvin^  the  alM»ve 
^'Uf;gi*st ions,  approach  the  |M>rt  from  p«)ints  lN*twf*en  north  hy  west  and 
north  by  east,  and  follow  the  saime  general  eoiirsi*  in  departing,'*  for 
the  n*as4>n  that,  as  the  (*omnnin<lin^  offi<*<*r  was  stationed  north  of 
Morro.  '' sueh  a  «H)ur>4»  wouhl  enable  v«»>iS4»ls  r(*a<lilv  to  eonnnunicate 
with  him,  and  thus  not  only  attend  to  a  nuitter  of  profNT  naval  cvre- 
nionial,  hut  also  to  avoi<l  the  <lan^T  of  a  neutral  nuin-of-war  Inmu^i^ 
mistaken  for  an  enemy  in  the  <lu^k  or  in  thi<*k  weather.*^ 

The  receipt  of  this  circular  wa>  acknowlcdp'^l  hy  the  <lifferent 
menilN^rs  of  the  diplomatic  corps.  an<l  in  no  instance  was  ol)je<'ti(m 
then  or  suIistHjuently  nnide  to  its  contents.  On  the  contrary,  the 
German  (Jovermnent  pres4»nted  certain  <i»unter  suggestions,  of  a  nion» 
strinp*nt  natun\  which  wvn'  accepted  hy  the  Fnited  States  as 
enilMHlyinp  an  arrangement  for  the  futun*.  The  rules  thus  a^^^l  on 
wen»  as  follows: 

i.  Unit  the  consi'ut  of  the  hlo<*kadinfr  <tov<Tnment.  ol»tain<Hl 
through  the  usual  diplonnitic  channels,  >houl<l.  unless  in  a  ca<(*  of 
exr**pti<inal  ur^en«\v,  Ih'  a  prere(juisite  to  the  entrance*  of  a  UiMitral 
man-of-war  into  a  M(M*kade<l  )N)rt. 

2.  That  approach  to  the  hl<M*kaded  ]>ort  should  Im*  made  in  such 
manner  that  the  senior  ofli<*er  of  the  hhn'kadin^  s<|uadron  Avould  with 
certainty  identify  the  neutral  vt»sM»l.  on  her  api^'anuxv  in  the  hhn-k- 
nded  licdt,  as  the  ves<«»l  «»f  wIiom*  c«>min^  h«*  had  U^en  n<»tilied. 

3.  That  in  ex<vptional  cas4»-i,  such  u^  pn^venteil  the  olitainiujiT  «>f 
previous  p<*rmission  through  the  usual  difilonuitic  channel,  the 
decision  shoidd  i*e.st  with  the  M'liior  ollit'er  pn'M»nt  of  the  l>IiN*kadin^ 
M]uadron. 

4.  That  in  the  departun»  from  a  blockaded  port  nt»  >|HMial  formali- 
ties were  requisite  other  than  uii^hi  U*  ntH'«*»jiry  to  identify  the 
departiuf?  neutraU  such  formalities  to  U'  a^retnl  on  hy  her  naumander 
mnd  the  oflScer  in  command  of  the  hhn'kade. 

For.  Rel.  1808,  1 151^1  lta>. 

Mr.  Day.  Sec  of  State,  to  lueuibent  of  tbe  diplomatic  conw.  I'Iroular, 
July   15,   ISea,   For.    Rel.    188S.   1159;  Mr.   run   Uollelieu,  German 
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auibiifw.,  Aug.  20,  1808,  id.  11C7;  Mr.  Adee,  Act,  Sec.  of  State,  to 
Mr.  von  HoUcIm'Ii.  Sept.  28,  18S»8.  id.  IKtti. 
On  tiie  outl>re»li  of  the  war  the  British  Govenimeut  expressetl  tljo  desm> 
to  siMid  a  vessel  of  war  to  Havana  and  a  gunt»oat  to  visit  Santiago 
de  I'liba,  the  proiMised  visit  to  be  made  solely  for  the  puri>ot!e  t>f  gir- 
ing  any  nei-easary  advice  or  assistance  to  the  British  consular  offic-erR. 
and  not  to  Ik»  prolonged  lieyoud  the  time  reiiuired  to  eflfect  tlnit 
ol»jei't.  Tlie  Secretary  (»f  tlie  Navy,  In  compliauoe  with  this  nHjiiwt. 
t4*legraplKHl  tlie  connnander  in  clii(»f  of  the  United  States  naval  fonia 
on  the  Atlantic  station  to  afford  facilities  as  far  as  possible  for  the 
ships  in  (piestion.  Their  names  were  subsequently  furnished  by  the 
British  ambassador.     (For.  Uel.  1808,  974-975.) 

4.  DiPix)MATic  Agents. 
§  1285. 

In  18G8,  Admiral  Davis,  cominaiKling  the  South  Atlantic  S(jnad- 
ron,  .sent  the  XL  S.  S.  Waap  up  the  Parana,  with  a  view  to  bring 
away  the  American  minister,  Mr.  AVashbum,  and  his  family  from 
Paraguay.  The  commander  of  the  allied  forces  of  Brazil  and  the 
Argentine  Republic  refused  to  i:)ermit  the  Waap  to  pass  through  his 
blockade  up  to  Asuncion,  in  consequence  of  which  the  Wcusp  returned 
to  Montevideo  without  having  accomplislied  the  object  of  her  voyage. 
Mr.  Seward  took  the  ground  that  the  United  States  had  *'  a  lawful 
right  to  send  a  ship  of  war  up  the  Parana  to  Asuncion,  for  the  pur- 
pose of  receiving  the  United  States  minister  and  his  family,  and 
conveying  them  from  the  scene  of  siege  and  war  to  neutral  territon' 
or  waters/'  and  that  the  n^fiisal  of  the  commander  of  tlie  alliinl 
forces  to  permit  the  Wasp  to  pass  through  "  violates  becoming 
comity  on  the  part  of  Brazil  and  the  allies  towards  the  Unitt*il 
States,  and  is  in  contravention  of  the  law  of  nation.s."  Before  llii^ 
instruction  was  received  at  Kio  de  Janeiro,  the  difference  was  settled 
l)v  the  action  of  the  allies  in  agreeing  that  a  Ignited  States  luan-of- 
war  might  ])roceed  to  Asuncion  for  Mr.  Wa.shburn  and  his  fiunily. 
subject  to  such  trifling  delay  as  might  arise  from  the  active  execution 
of  military  o^x^'ations. 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Webb,  min.  to  Brazil,  No.  2:«.  Aup.  17, 

18r»8,  Dip.  Cor.  1S(W,  II.  208. 
As  to  the  scttloiiiont  of  the  differen«\  sw  Sonlior  Pnranhos.  nrazllwn 

luin.  uf  for.  aff.,  to  Mv.  Webb,  Aug.  5.  I8fi8,  id.  205. 

"  I  am  aware  of  no  instance  in  which  the  right  of  blockade  hs>^ 
l)een  invoked  for  the  purpose  of  preventing  the  Government  of  a 
neutral  and  friendly  state  from  communicating  with  its  diploniaiio 
agent  accredited  to  the  government  of  the  blockaded  territory.  It  i^ 
believed  that  safe  conducts  are  rarely,  if  ever,  refused  under  >uoii 
circumstances,  and  when  the  refusal  does  take  place  the  aggrieved 
party  has  a  right  to  expect  sufficient  reasons  therefor,*^ 
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Mr.  FlHh,  8eo.  of  8tnt<».  to  Mr.  Kirk.  Juno  17.  1S4H).  MS.  Inst.  ArK.  lUV-  XV. 
:il7. 

When  Mr.  NoImmi,  Aiuoriciin  niiniHter  to  Spnhi.  arrlv<Hi  at  Cadiz  In  1S23. 
he  waM  unahio  to  t*iiU*r  owIuk  to  tin*  hlm'kaili*  of  th<*  iN»rt  hy  u  French 
Hquadron.     (MtMire.  Int.  Arhltnitionn.  V.  4."i<C)— l."i<M».  > 

VII.  OnsTRI  CTKPy  OF  SAVIOABLl':  CHAWKLH, 

8  1280. 

Febraury  14,  1862,  Ixird  Stanhope,  in  the  House  of  I»nls,  callcnl 
attention  to  the  n'port  that  a  se<*on(l  squadron  of  ships  laden  with 
htone  was  al)out  to  be  sunk  bv  the  UnitiHl  States  in  Maffitt\s  channel 
at  (^harK'st<m,  South  Carolina.  He  olistTved  tliat  tlie  sinking  of 
large  shi|>s  laden  with  .stone  on  l>anks  of  mud  at  the  entrance*  of  a 
harbor  (*oiild  only  end  in  its  iKTUianent  destrurtion  and  was  not 
jiistilietl  by  the  laws  of  wan  and  dei*hired  that  the  Hritish  (lovern- 
ment  was  well  entitled  to  protest  against  the  art.  Karl  Uiissell 
replie^l  that  he  consideriHl  the  <h>stru<*tion  of  (^mnnercial  harlN>rs 
a  most  l)arl>arous  act,  that  the  Fn^nch  (iovernnient  t(N)k  the  same 
view,  and  that  they  had  dei*ided  to  rennm.strate  with  the  (iovernnient 
of  the  rnite<l  Stat(*s.  On  PVbruary  28  Earl  RiisMdl  stated  tiiat  he 
had  re<t»ive<l  a  dispatch  fnmi  I^ord  I^yons  to  the  effiHM  that  Mr. 
Seward  had  stated  that  thei*e  had  not  Ikh^u  a  (*(>mplete  filling  up  of 
Charleston  Harbor  and  that  no  mort*  .stones  wouhl  In*  sunk  then*. 

The  .subject  had  Ikhmi  discus.siHl  lietwi»en  Mr.  Sewanl  and  I>ord 
Lyons,  and  Mr.  Seward  had  made  explanations  to  the  effect  that 
artificial  olistriictions  in  the  channels  of  rivers  Iea<ling  to  |K)rts  had 
been  reganled  as  an  ordinary  military  appliaiKr  of  war;  that  it  was 
not  c«mceive<l  that  such  ol>stru(*tions  could  not  In*  n*nioved:  ami  that, 
upon  the  termination  of  the  war,  then*  wouhl  In*  cast  u|Mm  the  (iov- 
eniment  the  resix)nsibility  of  improving  the  harUirs  of  all  the  States. 
After  the.se  explanations  wen*  given,  Mr.  S4*war<l  axvrtained  an<i 
i^ted  that  between  the  channels  at  CharleMon  which  had  lN*4*n  ob- 
rtructe«I  there  still  n*nuiiiu*4l  two — the  Swash  <*hannel  and  a  part  «»f 
MaflittV  channel — neither  of  which  had  lN*4*n  nor  was  intended  to  In* 
artificially  obstmcte<l  and  wlii<*h  wen*  to  In*  guardeil  by  the  bl(N*kading 
na%'al  fon.'es.  Mr.  Seward  <il>M*rv4*4l  that,  in  making  tlu*>4>  cxpla- 
iiation.s  he  was  not  to  In>  understiNNi  as  (HMuvding  t(»  fon*ign  Mates  a 
riglit  to  demand  them.    They  were  acci*pted  by  the  Fn*nch.  as  well  as 

bv  the  British  Government. 

• 

Halleck.  lot  l^w  (linker's  «^1. i.  II.  'S\:  Mr.  Si'W.inl.  Sm*.  uf  Stnti*.  t<i 
Mr.  Adania,  niln.  to  KnuMnml.  No.  is7.  Fili.  17.  wrj.  I  mil  (Mr.  \^V2, 
96:  Mr.  Sewanl.  S4h-.  «if  state.  ti>  Mr.  naytnn.  niiti.  ti>  FnoKf.  No.  114. 
Feb.  19,  1802.  Id.  IIVk  'M*\. 

See.  alio.  Archlr.  Dii».  lS«rj.  II.  ,so:  Faucbiile.  BUk-us  Maritime.  144. 
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In  a  telegram  to  Mr.  Young,  minister  at  Peking,  January  22.  18H4, 
Mr.  Frelinghuysen,  referring  to  an  interview  which  Mr.  Lowell  had 
had  with  Lord  (iranville,  relative  to  the  threatened  obstruction  by 
the  Chinese  of  the  Canton  River,  took  the  ground  that  '*  the  treaty 
ports  can  not  rightfidly  be  closed  by  either  France  or  China,  except 
the  latter  should  do  so  for  necessary  protection ; "  that,  if  France 
should  ''agree  absolutely  and  not  conditionally  to  make  no  attack 
on  the  treaty  ports,  a  protest  against  their  obstniction  will  l>e  made  to 
China  by  this  (lovernment ; '-  but  that  no  protest  could  be  made  to 
China  against  "taking  such  steps  for  its  defence  as  it  may  deem 
necessary." 

Prior  to  the  sending  of  these  instructions  by  Mr.  Frelinghuysen, 
Mr.  Young  had  had  an  interview  with  the  ministers  of  the  Tsung-li 
yamen,  in  which  he  had  protested  against  the  obstruction  of  the  navi- 
gation of  the  Canton  River,  both  on  the  ground  that  Article  XXVI. 
of  the  treaty  of  1858  provided  that  in  case  China  should  be  at  war 
with  a  foreign  power  the  vessels  of  the  United  States  should  be  per- 
mitted to  continue  their  connnerce  with  her  ports  in  freedom  and 
security,  and  that  the  Chinese  authorities  were  performing  in  time 
of  peace  a  belligerent  act  which,  if  permitted  at  Canton,  would  stand 
as  a  precedent  for  closing  every  port  in  China.  The  Chinese  minis- 
ters warmly  repelled  the  suggestion  that  a  state  of  peace  existed,  de- 
claring that  the  w^hole  world  knew  that  France  was  at  war  with 
China  and  that  French  troops  were  fighting  Chinese  troops  in  Ton- 
quin.  Thoy  also  maintained  the  right  of  China  to  make  the  ohstnir- 
tions,  as  an  act  of  self-defense.  In  an  interview  with  Sir  Harry 
Parkes,  British  minister,  the  ministers  of  the  Tsung-li  yamen  inti- 
mated that  if  China  could  be  authoritativelv  assured  that  Frauct* 
would  not  attack  the  open  ports  without  notice  the  obstructions  at 
Canton  miirlit  be  removed. 

With  reference  to  these  discussions  Mr.  Frelinghuysen,  on  April 
18,  1SS4,  observed  tliat  tlie  gravity  of  the  question  schemed  in  a  great 
measure  to  have  been  removed  by  an  assurance  given  by  the  yamen 
tliat  a  passage  over  100  feet  wide  would  Ik»  left  in  l>oth  channels  for 
the  convenience^  of  steamers  and  sailing  vessels,  a  width  which  s^tnns 
afterwards  to  liav(*  been  increased  to  150  feet.  '*  Even,  however, 
under  this  favorable  nioditication,"  said  Mr.  Frelin<rhuvs<Mi.  "the 
ol)strucli()n  to  the  cliannel  at  (Linton  and  Whampoa  can  only  Ik*  tol- 
eratcnl  as  a  t(Miiporarv  measure,  to  be  removed  as  soon  as  the  s|HN-ial 
occasion  therefor  shall  have  ])assed,  and  under  no  circumstances  to 
be  admitted  as  a  ])re('edent  for  setting  obstacles  to  open  navigation 
at  the  treaty  ])orts  in  time  of  ])eace,  under  pretext  of  l)eing  intendeii 
for  ultimate  strategic  defense  in  the  contingency  of  future  war." 

Mr.    Frelinp:lniy.<en.    Sec.   of   State,   to   Mr.   Young,   mln.   to  China.  teL 
Jan.  22,  1884,  For.  Kel.  1884,  G4 ;  Mr.  Young  to  Mr.  Frelinghuysen. 
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VoU.  11.  1SS4.  111.  m:  Mr.  FrrliiiKluiywii  to  Mr.  Youiij?,  No.  2«»7.  April 
IK.   ISW.  hi.  IW'k 

In  Aiipiist,  18H4,  tlu*  p)V(»nu)r-^»noral  <»f  the  two  Kwaiig  proviiuvs 
cIos<m1  tlu*  soiitluTii  chaniH*!  of  the  Cuntoii  Kiver  hv  harriers  an<I  oh- 
strurtions  of  pih»s,  stones,  an<i  sunken  junks,  in  onh»r  to  prevent  hos- 
tile ships  from  menacing  Canton.  The  southern  <*hannel  otfenMl 
the  easii^st  means  of  a<Tess  for  vesM»ls  to  Canton:  hut,  as  n»porte<l  hy 
Mr.  l)tMil)V,  American  minister  at  IVkini;.  in  Mav,  lHsr»,  the  channel 
had  lip  to  that  time  n^mainecl  ehisc*<I  to  mivi^ation.  The  yamen 
apiMmre<I  to  Im'  op|m>s<hI  to  the  nKi]M*nin^  of  the  <*hannel,  <*liielly  on 
the  ground  that  the  vinToy  of  Canton  having  memoriaIize<l  the 
thnnie,  re(|U<»stinp:  that  it  mi^ht  Im»  <*Ios4'<I  forever,  the  KmiHTor  had 
flfiveii  his  approval,  an<l  thus  dis]N)S4Ml  <if  the  (piestion. 

Mr.  lN>nt»y.  mlti.  to  riiiim.  to  Mr.  linynnl.  S<*i'.  of  Stiite.  No.  141.  May  .11, 
18««;.  For.  Uel.  1kh«;.  jm. 

'*  Your  No.  141  is  In^fore  me,  and  hrinp^  to  the  I><»partment,  with 
much  clearn4*s.s  a  (piestion  of  ^reat  interest.  It  is  unquestionahle  that 
a  IxdlifTcn^nt  nuiy,  <lurin^  war*  pla<*(*  olist ructions  in  the  channel  of 
a  benipi»n»nt  |K)rt,  for  the  purpose*  of  e.xeludin^  vess«»ls  of  the  other 
bidligerent  which  si»i»k  the  |>ort  either  as  hostile  cruiM^rs  ov  as  hIcK*k- 
ade  runners.  This  was  done  hy  the  Dutch  when  atta<*ked  hy  Spain, 
in  the  time  of  Philip  11:  hy  Kn^hind  wh(*n  attaekeil  hy  the  I>ut<*h, 
ill  the  time  of  CharU»s  II:  hv  the  I'nite*!  Slat(*s  when  attacked  hv 
(trt*at  Britain,  in  the  Kevolutionarv  war  and  in  the  war  of  Isl'J:  hv 
the  Knite<l  States  <lurin^  the  late  civil  war:  hy  Russia  at  the  siep» 
of  S<^l)a.stoiM)l :  and  hv  (lernniny  during  the  Franco-(n»rman  war  of 
1870.  But  while  such  is  the  law,  it  i^  t^iuallv  seltled  hv  \\iv  law  of 
nations  that  when  war  ivas4»s  surh  ol>st  met  ions,  when  im|HMlin^  navi- 
fration  in  channels  in  which  jjrreat  ships  an*  a<M'Ustomed  to  pass, 
must  Ih»  removed  hv  the  territorial  authorititK.  Such  is  the  rule, 
apart  from  tn»aty:  an<l  it  was  im[)liritly  admitted  hy  Mr.  S4»ward, 
when,  in  n»plyin^  to  th(»  r«»nH»nstraiici's  hy  the  British  (lovernment  <ui 
the  placing  hy  the  hhK-kadiiijjr  authorities  of  oh^trurtious  in  the  har- 
Inif  of  Charleston,  he  state«l  that  thes4'  oh^trudion*-  wi-n*  plan*d  then* 
mendy  tem|M)nirily.  Wen*  there  any  douht  alnnit  thi--  qut^stion, 
which  I  maintain  there  is  not,  it  would  U*  Mettled  hy  the  pi*ovi^ions 
of  our  tn*aties  with  China,  which  virtual] v  make  Cantnn  a  fn*e 
port,  to  which  our  merchant  shijis  an*  entitled  to  have  fn*<*  acce-^s 
in  time  of  |M»ace.  You  an*  therefore  instructed  \n  make  u^'  of  the 
liesl  efforts  in  your  jM)\\er  lo  induce  the  Chine's'  (ioverinu4*nt  to 
renuive  tlie  «>listru(*tions  in  the  Canton  Kiver.  wlii«*li,  a^  von  state. 
operate  to  cIom»  the  |H)rt  of  C:int«»n  to  the  merchant  vc-m'U  t»f  the 
United   States.     In   M*iuling   to  you    this    instruction,    I    atlirm    the 
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instruction  of  Mr.  Frelinghuysen   to  Mr.   Young,   No.   267,  dated 
April  18,  1884,  printed  in  the  Foreign  Relations  of  that  year." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Denby,  iiiin.  to  China,  No.  IX),  July  28, 

188<J,  For.  Uel.  1880,  95. 
March  10,  1888.  Mr.  Denby  reiwrted  that  the  Tsung-ll  ynnifn  had  again 

refused  to   remove  the  obstruction,  but  that  the  diplomatic  corps 

did  not   acc*ei>t  the  obstruction  as  final.     (For.    Rel.    1888,  I.  27U. 

Also,  id.  224,  250.) 

During  the  war  with  Japan  in  1894,  the  Tsung-li  yamcn  announced 
the  closure  of  Foochow  for  purposes  of  defense.  One  entrance  was 
left  open,  and  a  place  was  designated  as  an  anchorage  for  foreign 
and  Chinese  steamers  outside  the  mouth  of  the  river,  where  thev  were 
required  to  discharge  and  load  cargo,  which  was  conveyed  to  and 
from  Foochow  by  lighters  registered  at  the  cu.stonis.  These  lighters 
followed  an  indicated  route  and  plied  only  in  the  daytime.  In 
reporting  these  measures,  the  American  charge  at  Peking  ol^sened 
that,  burdensome  as  they  doubtless  would  prove  to  be,  no  objection 
could  be  nuule  to  them  in  view  of  the  demoralization  of  the  Chinese 
naval  forces,  Foochow  l)eing  an  important  naval  depot  which  must 
1x3  guarded  at  all  hazards.  The  Government  of  the  United  States 
reaffirmed  the  iwsition  taken  by  Mr.  Frelinghuysen  in  his  telegram 
to  Mr.  Young  of  January  22, 1884,  and  by  Mr.  Bayard,  in  his  instruc- 
tions to  Mr.  Denby  of  July  28,  1880. 

Mr.  Grcsliaiii,  See.  of  State,  to  Mr.  Denby.  jr.,  charge  at  Pekin*:,  Sept.  2s. 
18D4.  MS.  Inst.  (Miiiia,  V.  1)5;  Mr.  Denby,  jr..  to  Mr.  Greshiim,  No. 
GO,  Oct.  9,  18D4,  For.  Kel.  181)4,  Appendix  I.  71. 
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1.  NATURE  OF  OBLIOATION. 

1.  Its  Significance. 

§  1287. 

"  By  the  usual  principles  of  international  law,  the  state  of  /j^w- 
traJitj/  recot^nizes  the  cause  of  both  parties  to  the  contest  as  just— 
that  is.  it  avoids  all  consideration  of  the  merits  of  the  contest." 

Mr.  .[.  Q.  Adams.  Sec.  of  State,  to  Mr.  (iaiiatin.  May  10.  1818.  MS.  Inst. 

r.  States  Ministers.  VIII.  184.  187. 
See   Fiore,    Droit    Int.    Public,    HI.   372;  Rlvier,    PrineiiH*s   du    Droit  tl»^ 

(Jens.  II.  3(;.S-4ir);  Kleen.  I.  7<>. 

The  idea  of  a  neutral  nation  '*  implies  two  nations  at  war.  and  a 
third  in  friendship  with  both." 

Case  of  tlie  Uesc.liition,  Federal  Court  of  Appeals  (1781).  2  Dalla.^,  11*.  21. 

,  ''A  neutral  nation  may.  if  so  disposed,  without  a  breach  of  Iht 
neutral  character.  <!:rant  permission  to  both  belligei*ents  to  ecpiip  their 
vessels  of  war  within  lier  territory.  But  without  such  penniN<ion 
the  subjects  of  such  belbirereiit  |)()wer  hav(»  no  ri^ht  to  e<iuip  vessels 
of  war,  oi"  to  inci'case  or  au^rment  their  force,  either  with  arms  or 
witli  men,  within  the  teriitorv  of  such  neutral  nation.'"' 

nri;r  Alcrta  r.  Bins  M«)ran  (1815).  0  ('ranch.  351),  3r>r). 
'riie   view   th.-it    a    neutral    may    permit   unneutral    acts   to   be  committed 
witliiii  its  territory,  provided  it  extends  the  iK^rinls.slon  to  l»oth  !>ellig- 
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t*r(*ntM.  Ik  tM>w  otiKtHcte.  It  U  obvlotiK  that.  nlthnuKli  siirh  iHTiiilHslnii 
wiiH  tmiMirtially  oflr«»n*«l.  it  iiil^lit  Im>  (if  liiiimMi!44'  tino  to  ono  1m*1II);- 
orpiit  uihI  of  tioiu»  to  tli«>  other. 

**As  to  tlu*  sjile  and  thr  (lt»liv«»ry  of  war  vess4»ls  to  lH»llim»nMit.s,  it  is 
to  In*  ol>s<'rvc'(l  that  that  indiistrv  does  not  exist  in  the  eountrv.  If 
any  acts  of  sueh  nature  weiv  to  take  plaee  on  Belgian  territory,  arti- 
cle 12.*i  of  the  i)enal  cinU*  wouhl  provide  the  (rovernnient  with  the 
neet^ssary  power  to  repress  them,  inasniucli  as  they  wouhl  Ih»  <*ontrary 
to  the  rules  universally  n»<*o^iized  hy  the  law  of  nations.** 

M.  <h»  FaveriMiii.  lU'lciaii  iiiiii.  of  for.  aflf..  to  Mr.  StonT.  luiii.  to  IWUriuin. 
S«»pt.  «i.  1S!>S.  (*nr|«iMni  l»y  Mr.  StonT  witli  tliH|uit<'h  No.  140.  S4»f5l  14. 
1M!iH,  MS.  lHi4p.  from  nol);iiiin. 

AbiMit  the  middle  of  March,  IMDS,  upwards  of  a  month  lx»fore  the 
romnM'nif»ment  of  li(»>tilities  lM»tw«H»n  the  Tnited  States  and  Spain, 
the  TnitiKl  States  purehas(Ml  two  war  "^hips  tlien  building  in  Eng- 
land—a  torjKMlo  iMMit  and  the  linizilian  rruisc»r  Ahnirantv  Ahrru, 
When  war  was  announcrd,  the  Britisli  (lovernnient  pronijUly  pni- 
hil)ited  the  departure  of  the  nearly  completed  tor]NMlo  Inrnt,  which  had 
U*«»n  named  the  Somm*^  and  >top|M»d  work  on  the  cruiser.  This 
action  ap]>ean*d  to  U*  in  conformity  with  the  ol)lipiti<ms  of  neutral- 
ity, and  wais  acquies^vd  in  l>v  the  rnite<l  State*^.  Wy  the  pn>t<K'ol 
U'twccn  the  I'nited  States  ami  Spain,  sipied  at  Washinjrton,  Au^ist 
12.  Isl^s,  hostilities  weiv  su>iN*nded,  and  it  was  stipulated  that  com- 
missioners should  Ik»  .s4»nt  to  Paris  to  nep>tiat^  for  jH'ace.  On  Xovimu- 
l)er  11>,  1SJ>S,  the  American  emha^^-v  in  l^ondon  was  in^tru<*ted  to 
make,  if  practicable,  arrnnp'ment^  with  the  liritish  (lovcrnment  *'  jht- 
inittin^  the  brin^in^  to  the  I'nited  State-;  of  the  torfMMlo  Inrnt  .S'r*///r/*x, 
now  stonnl  at  Falmouth.  Kn^land,  ^ivin^  assurance'  that  in  ca.s,*  of  the 
ivsumption  of  hostilities  with  Spain  this  v<»ss«>l  will  not  In*  made  ust* 
of."  A  ft>nnal  n^picst  to  this  «»tTtM*t  was  pn*M'nted  to  the  British  for- 
eipi  offiiv,  DtHvmiNT  1,  isiis,  the  embassy  f»bs<»rvin^,  with  n»feivnce 
to  the  <*ondition  alN)vo  stated,  that  the  n^umption  of  hostilities 
*•  would  now  ap|H'ar  to  In*  highly  improbable."  A  tn'aty  of  |H»ac<» 
lN*tween  the  TnitcMl  States  and  Spain  was  «.i|riHi<|  x\{  I'aris,  !>(N*«*mlN*r 
10,  1S08.  Two  days  U^foiv,  on  I)e<'<»mlN»r  ^.  !^>nl  Sali'^bury,  n'plyinp 
to  the  emlmssy's  ix^piest.  saiti:  •'  You  add  that  you  an*  instru<*led  by 
tho  I'nitcM]  States  (lovernment  to  ^ivc  an  as>urjincr  that  in  the  cv<»iit 
of  hostilities  Inmu^  n^simnMl  with  Spain,  which  wouM  now  apfHMir  to 
hf  highly  impn>babh»,  the  S,,int is  will  not  U*  made  us4»  of.  In  view 
of  this  assurantt*  I  have  the  lioncn*  to  Mate  that  ller  Maje.My*s  (luv 
€*rnnient  an*  ^hnl  to  comply  with  y«»ur  nH|in«>t.  and  that  the  iHN'«»'-Mirv 
instnuiions  will  at  once  U'  ^*\\X  to  the  pi*oiK*r  authori!i(*s  in  onler  to 
facilitMte  the  departure  of  tlu»  vesM.d." 
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Mr.  Sliermnn,  Sec.  of  State,  to  Mr.  White,  charge  at  I^ndon,  tela..  Man* 
7  and  0.  1808,  MS.  Inst.  Great  Britain.  XXXII.  423,  424:  Mr.  Day. 
Act.  Sec.  of  State,  to  Mr.  White,  March  13,  1808,  «  Dip.  Register,  from 
Dept.,  3W ;  Mr.  Hay,  Sec.  of  State,  to  Mr.  White,  Nov.  19.  1898.  For. 
Kel.  1S08,  KKM],  MS.  Inst.  Great  Britain,  XXXIII.  33;  Mr.  White  to 
Mr.  Hay,  No.  (KH,  Dec.  10,  1898,  For.  Rel.  1898,  1006;  Mr.  Hay  to  Sw. 
of  Navy.  Dec.  10,  1898,  233  MS.  Doin.  I^t  175 ;  Mr.  Hay  to  Mr.  White, 
Dec.  13,  1898.  MS.  Inst.  Great  Brltiiln,  XXXIII.  45;  Mr.  Hay  to  Mr. 
House,  Feb.  15,  1900,  243  MS.  Dom.  Let.  70. 

As  to  the  purchase  of  the  Amazonas  and  Abniratite  Abreu,  see  Mr.  Hny  to 
Mr.  White,  No.  1107,  March  2, 1899,  MS.  Inst  Great  Britain,  XXXlll. 
103. 

For  tlie  neutrality  i)roclaniatlons  of  various  governments  during  the  war 
lietween  the  United  States  and  Spain,  see  Proclamations  and  Dei'rees 
during  the  War  with  Spain,  Washington,  Goveroiuent  Printing 
Office,  1899. 

"  I  have  held  a  conference  to-day  with  Don  Jose  Rovera,  the  com- 
missioner appointed  by  the  Provisional  Government  of  Yucatan  to 
proceed  to  this  city  for  the  purpose  of  re-establishing  friendly  and 
commercial  relations  between  that  state  and  the  United  States.  I 
informed  him,  under  instructions  from  the  President: 

''  1.  That  whilst  Yucatan  continued  to  maintain  her  neutralitv 
according  to  her  own  voluntary  agreement,  in  the  existing  war  be- 
tween Mexico  and  the  United  States,  the  latter  had  respected  this 
neutrality  and  placed  her  commerce  on  the  same  footing  with  tliatof 
all  other  neutral  states. 

"  2.  That  the  decree  of  the  Extraordinary  Congress  of  Yucaiaii. 
adopted  on  the  25th  August  last,  had  changed  this  neutrality  iii«> 
a  state  of  hostilitv  amiinst  the  United  Staters;  and  that  therefon'  it 
became  the  duty  of  tlie  latter  to  make  a  corresponding  change  in  lluMr 
conduct,  and  treat  her  as  an  enemy  and  not  as  a  neutral. 

"  Ji.  That  the  present  revolutionary  movement  of  the  {x^oph'  "f 
Yucatan  for  the  purpose  of  restoring  her  to  her  former  neutral  pisi- 
tion  in  the  war  between  Mexico  and  the  United  States,  has  not  vd 
lO  our  knowledge  proven  completely  successful.  The  City  of  Mexicu 
the  capital  of  the  state,  at  the  date  of  our  last  authentic  advices,  was 
still  in  possession  of  the  government  which  had  sanctioned  the  ckn^ive 
of  the  25t]i  August  last.  The  revolutionary  struggle,  so  far  as  we 
have  learne(l,  has  not  yet  terminated  successfully  for  the  partizaib 
of  neutrality.  Under  these  circumstanc*es,  all  that  this  Government 
can  do  with  pi'opriety  is  to  instruct  the  officer  commanding  the  U.  •*^' 
naval  forces  in  the  (iulf  of  Mexico  to  treat  Yucatan  a^rain  as  a  neutral 
state  whenever  he  shall  have  received  authentic  information  that  th<* 
revolution  is  accomplished  and  the  government  is  I'estored  to  ih^ 
hands  of  those  deteriniiied  to  maintain  a  neutral  position.  The  offio'r 
in  conunand  nuist  first  be  satisfied,  however,  of  the  real,  l^nia  M^ 
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n(*ulraiitv  of  Yiicattin :  and,  in  cast'  he  should  afterwanLs  at  any  time 
discover  that  un<ler  the  priiist»  of  neutrality  the  Yucatanese  are  carry- 
ing on  a  contraband  trade  and  furnishing  Mexico  with  arms  and 
munitions  of  war,  he  will  lx»  instructed  without  further  orders  from 
his  government  to  recommenc*e  hostile  operations. 

**  It  is  the  Pn»sident's  request  that  you  should  immediately  issue 
instructions  in  conformity  with  the  foregoing  c*onmumication,  which 
I  have  made  verbally  to  Don  Jose  Rovera.'' 

Mr.  KucUutiaii,  K<h*.  nf  State,  to  Mr.  Miuion.  Sec.  of  tUe  Navy,  Feb.  22, 
ltW7.  »J  MS.  iHHii.  I^t.  :iir». 

2.    <»OVmN MENTAL  roNIU'CT. 
§    I'JHS. 

The  obligations  of  a  neutral  state  may  lx»  embrace<l  in  "three 
classes*  involving,  res|H*ctiyely,  abhti-^ntion,  raEVENTioN,  and  acqui- 
KHCRNCE.**  By  the  first  <»f  these  the  neutral  state  is  ''  bound  not  to 
supply  armed  forc^es  to  a  iMdligerent:  not  to  grant  pa.ssage  to  such 
fon^es,  and  not  to  skAl  to  him  ships  or  munitions  of  war,  eyen  when 
the  sale  takes  plac*»  in  the  ordinary  course*  of  getting  rid  of  suiK»r- 
riuoiis  or  ol>solete  i*<|uipnu*nt.** 

Neutral  HiitU^H  in  a  Maritime  War.  by  TIiomaH  KrHkliu*  UoUuihI.  riXM-eeil- 
iiipt  «»f  tlie  HritlHli  Amdeiiiy,  II.  2. 

In  tiM*  ("(mrw*  of  tlu*  fon^iiiif;  |Mi|M*r.  llollaml.  rof(*rriii);  to  tlH*  fart  tbiit 
a  neutral  nation  Ik  ImmiimI  not  to  m4*11  nitMi-of-war  to  a  lN»llii;i*rf*nt.  HuyH: 
**  A  new.  thoufrb  co^fnito.  <|u«'9<tlon  Ikih.  liowovor.  U*«*ii  ralmM  by  tlH* 
ftale  of  (vrtain  (2(*rinan  llnom  to  HuHsia.  whicb  fortbwitli.  ntU'r  iv- 
chrlKtenin);.  (*«>nnnisHion«Hl  tli«Mn  as  arni<Hl  miistTH.  If  tlH*tM>  vt*HM»lK 
were,  as  U  alU*t^Nl.  Hnlml<llK«*«l  by  tlwMr  (»wn  <f«»vornniont.  witti  a  vIhw 
to  their  employment  by  tbat  tSovenunent  in  mm*  of  n<*e<l.  it  haM  lieen 
urgeil  witb  inncb  foni*  tbat  tlM*y  practlrally  fonn  luirt  of  tlM*  nit4*r%'e 
of  the  Ini|M»rial  (lernian  Navy.  an<l  tbat.  tben*fon>,  (tenininy  tH*infe 
neutral,  tliey  coni*!  not  In*  lawfully  m>I(]  b>  a  lM*lll|i:f*n*nt.  It  would 
fieeni  tliat  tbe  opinbui  of  tlie  law  ofllivPH  to  wbl«*b  Mr.  lialfour  alln4b*«l 
In  AuieuHt.  1!«^4.  wax  iM»t  j;iven  with  reft»n»mv  to  pnH»lm»ly  tbe  fa<iK 
above  Htute«l.**     (Ibid.) 

So  long  as  the  qui^titHi  of  soyereignty  and  indeiHMuleiuv  "  n^mains 
at  stake  upon  the  issue  of  flagrant  war,  no  third  party  can  re<*ogniz4* 
the  one  c*ontending  for  in<lc|>4*ndeniv  as  inile]N*ndent,  without  a.s.sum> 
ing  as  decided  the  questi(»n  the  ileri^^itMi  of  which  de]MMuls  u|Mm  the 
iHBue  of  the  war,  and  without  theivby  nuiking  it>4*lf  a  party  to  the 
question.  No  longt^r  neutral  to  the  (|ue>tion,  the  rtH*ognizing  iM)wer 
can  no  longer  claim  the  right  of  Inking  neutral  ti)  the  war.  These 
positions  are  clear  in  principle,  ami  they  are  coniirmeil  by  the  experi- 
of  our  own  revolutionary  history.    The  acknowledgment  of  our 
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indei^endence  by  France  was  the  immediate  and  instantaneous  cause 
of  war  lx»tween  France  and  Great  Britain.  It  w^as  not  acknowl- 
edged by  the  Netherlands  until  after  war  between  them  and  Great 
Britain  had  broken  out.  It  was  acknowledged  by  no  other  European 
power  till  it  had  lx»en  recognized  by  Great  Britain  herself  at  the 
peace.  Had  it  been  the  interest  and  policy  of  the  United  States  to 
make  a  common  cause  with  Buenos  Ayres,  the  acknowledgment  of 
her  independence  would  have  followed  of  course." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  Thompson,  Sec.  of  Navy,  May  20,  181ft. 
17  MS.  Dom.  r.et.  .304. 

"  The  public  measures  designed  to  maintain  unimpaired  the  domes- 
tic sovereignty  and  the  international  neutrality  of  the  Unite<l  States 
were  independent  of  this  policy  [of  avoidance  of  entangling  alli- 
ances], though  apparently  incidental  to  it.  The  municipal  laws 
enacted  by  Congress  then  and  since  have  been  but  declarations  of  the 
law  of  nations.  They  are  essential  to  the  preservation  of  our  national 
dignity  and  honor;  they  have  for  their  object  to  repress  and  punish 
all  enterprises  of  private  war — one  of  the  last  relics  of  mediaeval 
barbarism;  and  thev  have  descended  to  us  from  the  fathers  of  the 
Republic,  supported  and  enforced  by  every  succeeding  President  ot 
the  United  States." 

Ue|H)rt  of  Mr.  Fish,  Sec.  of  State,  to  the  President,  July  14,  1870,  S.  Ex. 
D<K-.  112.  41  ConjEC.  2  soss.  3. 

Early  in  18()()  the  Postmaster-General  was  informed  hv  the  postal 
department  of  France  that  the  service  of  the  French  line  of  steam 
ocean  packets,  running  between  Vera  Cruz  and  Mataniora>.  would 
be  extended  to  New  Orleans,  and  the  employment  of  the  line  was 
tendered  for  the  transmission  of  such  correspondence  as  the  Uinte<l 
States  might  wish  to  transmit  to  Mexico  by  that  route  under  an 
arrangement  for  the  division  of  postage.  The  question  whether 
there  was  any  political  objection  to  such  an  arrangement  was  sub- 
mitted to  Mr.  Seward,  who,  after  conferring  wuth  the  Presidoni. 
said:  '*A  French  postal  steam  vessel  running  between  the  ports  of 
Matanioras  and  Vera  Cruz  can  be  deemed  bv  this  Government  to  Ix" 
exercising  tlie  rights  of  war  as  a  belligerent  against  the  Republic  of 
ilexico.  witli  which  Republic  the  United  States  are  maintaining  with 
constancy  the  relations  of  friendship.  I  think,  therefore,  that  Mex- 
ico will  have  ground  of  complaint  against  the  United  States,  if  the 
arrangement  ])ro])ose(l  shall  be  carried  into  effect.'' 

Mr.  S«'\vjii\l.  Sec.  (»I'  St;it<\  to  the  Postmaster-General.  April  11.  lS«Vi,  "• 
MS.  Doiii.  Lot.  r>. 

With  reference  to  a  claim  which  was  sought  to  be  pressed  against 
Guatemala,  after  she  had  refused  to  recognize  it,  for  the  payment  of 
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cvrtain  drafts  given  by  lier  repiv«»ntative,  Mr.  Segur,  for  the  pur- 
chase of  arms,  the  IVpartinent  of  State,  in  ileelining  further  to  urge 
the  rlaini,  said  that  the  transaction  out  of  which  it  grew  was  unneu- 
tral, and  that  of  this  question  the  circumstance  that  Mr.  Hushnell,  to 
whom  the  drafts  were  given,  may  not  have  Invome  criminally  answer- 
able to  the  laws  of  the  United  States  was  not  a  crucial  ti»st,  when  the 
employment  by  the  government  of  its  gcHnl  offii'es  was  at  stake. 
**  Then*  is  a  vast  ditference  lH»twcH?n  tlie  dt»gn^»  of  repressive  control 
which  this  government  may  In?  <*alle<l  upon  to  exert  over  its  citiz4*ns 
in  the  pursuance  of  its  neutral  <luties  and  the  extent  to  which  it  may 
U*  |M'nnitte<l  to  go  in  actively  aiding  them  to  secure  the  fulfillment 
of  contracts  enteral  into  in  aid  of  a  U'lligercMit.  For  example,  it  is 
no  offence  either  against  the  law  of  nations  or  against  our  neutrality 
statute's  for  a  citizi*n  of  the  United  Statics  to  wll  nuinitions  of  war 
to  a  l)eHigc»nMit :  yet  it  <'ould  sc^anrly  \i*  (^mtentled  that  this  govern- 
ment would  Ih'  justified  in  employing  its  ap*nts  to  promote  such 
transactions.  Such  con<luct,  it  is  (*on(viv(Hl.  would  Im'  highly  unneu- 
tral. It  is  the  duty  of  this  government  to  al>stain  from  ai<ling  a 
Udlip'rent  in  hostilities  against  a  friendly  iM>wer.  Such  was  the 
view  of  this  Department  in  1H(»H,  when  it  refuseil  to  yield  its  gcHnl 
officios  in  Ix'half  of  American  citizens  h(»lding  InhuIs  of  Chile  and 
Peru  issueil  in  aid  of  a  war  with  Spain  in  \Hi'A\.  In  that  case*  the 
transaction  was  as  innocent  as  any  of  the  contracts  with  Mr.  Segur 
could  |>ossibly  have  Ikhmi.  But  the  Department  declannl  that  *  the 
negotiation  of  a  loan  for  the  pur|Mis4*  of  hostilities  against  a  friendly 
|)ower,  with  which  the  United  States  aiv  at  iH»a<v,  is  an  unneutral 
net.'  The  government,  it  was  further  sai«l,  was  asked  to  exert  its 
friendiv  offii-es  in  a  nuitter  ad«ln»sscMl  Mo  its  dis<*retion  '  and  'not 
founde<l  u|xm  a  right  io  interposition.'  and  *  Spain  might  find  ground 
to  ccmiplain  that  this  government  patnuiizes  a  contribution  by  citi- 
wns  of  the  l'nite<l  States  to  funds  of  her  enemies  for  war  pur|)OS4»s/  " 

Mr.  Rlvw,  Art.  S4V.  of  Stat«».  tu  MfSMrn.  MurrN  &  FUMK*.  fM.  in.  IHKS, 

In  tlii}(  (*iiM>  it  w:iM  (iiiitoiKliil  nil  tli4'  iMirt  t»f  tiNiiiwI  for  liUMlineU  that  n 
Ktntt*  of  war  did  not  «>\iHt  lN't\V4*<Mi  Sailva<lor  on  tlH*  him*  hUU*  and  othiT 
CVntral  .Vnicrlran  Statics  on  tli«*  othor  in  ISICI.  Tli«*  m*|>artni«»nt  lH*ld 
that  in  fad  It  did.  thoutrh  It  may  iH>t  liav«>  Imimi  i>nN>'<U*il  tiy  a  fonnul 
d«H*hiratlon. 

"  Ctilm  is  apiin  gravely  disturUMl.  An  iusiirivction.  in  some  n»- 
s|)wts  more  active  than  the  last  pmvding  revolt,  wliich  <M>ntinue4l 
from  lf<i\H  to  1S7h,  now  exists  in  a  large  part  of  the  eastern  interior 
of  the  island,  inena<*ing  even  some  iM>pidations  on  the  coast.  B<»sides 
deranging  the  (Commercial  exchanges  of  the  island,  of  which  our 
country  tak(*s  the  pnHhnninant  share,  this  flagrant  condition  of  hf>s- 
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tilities,  by  arousing  sentimental  sympathy  and  inciting  adventurous 
support  among  our  people,  has  entailed  earnest  effort  on  the  part  of 
this  government  to  enforce  obedience  to  our  neutrality  laws  and  to 
prevent  the  territory  of  the  United  States  from  being  abused  as  a 
vantage  ground  from  which  to  aid  those  in  arms  against  Spanish 
sovereignty. 

"  Whatever  may  be  the  traditional  sympathy  of  our  countrymen  a.s 
individuals  with  a  people  who  seem  to  be  struggling  for  larger  auton- 
omy and  greater  freedom,  deepened  as  such  sympathy  naturally 
must  be  in  behalf  of  our  neighbors,  yet  the  plain  duty  of  their  gov- 
ernment is  to  observe  in  good  faith  the  recognized  obligations  of 
international  relationship.  The  performance  of  this  duty  should  not 
be  made  more  difficult  by  a  disregard  on  the  part  of  our  citizens  of 
the  obligations  growing  out  of  their  allegiance  to  their  countrv, 
which  should  restrain  them  from  violating  as  individuals  the  neu- 
trality which  the  nation  of  which  they  are  members  is  bound  to 
observe  in  its  relations  to  friendly  sovereign  States.  Tliough  neither 
the  warmth  of  our  people's  sympathy  with  the  Cuban  insurgents 
nor  our  loss  and  material  damage  consequent  upon  the  futile  endeav- 
ors thus  far  made  to  restore  peace  and  order,  nor  any  shock  our 
humane  sensibilities  may  have  reccive<l  from  the  cruelties  which 
appear  to  especially  characterize  this  sanguinary  and  fiercely  con- 
ducted war,  have  in  the  least  shaken  the  determination  of  the  gov- 
ernment to  honestly  fulfill  every  international  obligation,  yet  it  i- 
to  lx»  earnestly  hoped,  on  every  ground,  that  the  devastation  of  aniie«l 
conflict  may  speedily  be  stayed  and  order  and  quiet  restored  to  the 
distracted  island,  bringing  in  their  train  the  activity  and  thrift  of 
peaceful  pursuits/' 

Prosidoiit   Clevclnnd,   niimuil    message.   Vev.   2.    1895.    For.    Rel,    ISfK'i,  I. 

XXXII. 

For  corrospoiidoiico  as  to  tho  cMiforcoinent  of  the  neiitraUty  laws  durinr 
tho  Cuhun  insiirmtlon  of  ISI)."..  sch^  For  Uel.  18JK).  II.  11S7-1*J«|J». 

Corri'spondonco  wiU  bo  found  in  For.  Hoi.  1807,  r»21>-540.  as  to  tlio  c-.ist^s*'' 
Tho  Diiiinflrss,  Donna  T.  lirUjifs,  Alexander  Jonefi,  Silrer  Ilerlt,  anii 
Sonnners  y.  Sinitli. 

Soo,  also,  Mr.  OInoy.  Soo.  of  State,  to  Attorney-Genoral.  Juue  lo,  lSjr». '3>2 
MS.  Dom.  Lot.  r»l21  ;  same  to  same.  May  l'^,  18,9C.  210  MS.  Dom.  l/*t 
1:57  ;  Mr.  Adoo,  Act.  Soo.  of  Stato.  to  saino.  Sei»t.  12.  181)«;.  '2V2  MS. 
Doin.  Lot.  471  :  >rr.  Olnoy.  So<-.  of  State,  to  Treasury  Dept..  t^^'t.  n 
181h;,  '2V.\  >rS.  I>oin.  Lot.  H>0;  Mr.  Olnoy.  Se<'.  of  Stato.  to  Mr.  Pupuy 
do  Loino.  Spanish  inln..  Nov.  11,  180(>,  MS.  Notes  to  Spain.  XL  237 

SiH»,  as  to  tho  oaso  of  tho  naunllefts,  Mr.  Uookhill.  Aot.  Sci',  of  Stdtf- 
to  Mr.  Dupiiy  do  Lomo,  Sept.  20,  180<),  MS.  Notes  t*>  SiKiin.  XL  224i 
Mr.  Olnoy.  So<'.  of  Stato,  to  See.  of  Navy,  Oct.  10,  189<».  21.'^  MS.  !>«»• 
Lot.  1NM>:  Mr.  OIney  to  Soo.  of  Treasury.  OoL  Id.  lS!>t;.  id.  2«?^:  Mr. 
Casanova,  oonsul  at  C'ionfuogos,  to  Dept.  of  State,  Nos.  r»S  and  '^*- 
Oct  17  and  22,  ISW.  MS.  Consular  Letters:  Mr.  OIney  to  Mr.  PuiHiy 
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«le  ljCmu\  Nov.  rj,  IHlHi,  MS.  NotoM  to  Si^ilii.  XI.  2:!1);  Mr.  Slierujiiii. 

Se<'.  of  StiiU*.  to  Mr.  iMipii.v  «!*»  I/»iim\  May  21».  1,S!»7.  hi.  21»1. 
An  to  tlio  M^izurc*  <»f  the  Lark\  m.H»  Mr.  Oliiey.  Hcs*.  of  State,  to  Attoniey- 

CSencml.  8€»pt.  IH,  ISSKi.  2m  MS.  Iloni.  U»t.  fJTI. 
Ah  to  tlM»  nrrtwt  of  the  Ki>h<iouer  li.  S,  Mallory,  Bee  Mr.  <>hM»y.  See.  of 

State,  to  Se<-.<>f  Trejwury.  March  .^>.  IMK;.  2<)H  MS,  I)oin.  Ia^L  Ml. 
Ah  to  tlM*  f  nitfut',  mv  Mr.  (Miiey,  S4h*.  of  State,  to  Mr.  Dtipuy  de  I^uue, 

CVt.  2<n  18!M;.  MS.  NoteH  to  Spahi,  XI.  2:U. 

In  a  protocol  l)etwoeii  the  Xelhcrlaiids  and  Venezuela,  concluded 
at  The  Hague,  August  '20,  1SJ>4,  for  the  restoration  of  diplomatic 
n^Iations  U^tween  the  two  countrie.s,  which  had  l)een  sus|)ended  since 
1875,  on  account  of  differences  as  to  the  action  of  the  colonial  author- 
itic»s  in  the  Dutch  West  Indies,  the  (loverninent  of  the  Netherlands 
dwrlariMl  that,  wishing  to  give  Venezuela  a  proof  of  its  satisfaction 
with  the  s|)ecial  mission  of  (leneral  Francisco  Tosta  (larcia,  it  wi.shed 
to  manifest  afresh  '*  its  intention  to  prevent,  by  every  means  within 
its  power,  all  complots,  insults,  or  otln»r  acts  <Mmtniry  to  public  order 
in  Venezuela,  derogjUory  to  the  principle  of  the  most  strict  neu- 
trality towards  the  constitutional  government  of  the  said  cx>untry, 
in  conformitv  with  the  ruh's  establi>luHl  bv  international  law;'*  and 
that  it  would  n*new  in  this  .M^nse  the  formal  instructicms  which  had 
previously  U^en  given  to  the  Dutch  <*oh>nial  authoritic*s. 

See  eiM'loMun*  wltli  dlKiuitch  of  Mr.  i^uhihy.  luin.  to  tlie  NetberlniMlH,  to 
Mr.  Oliif^y.  S(H*.  of  State.  No.  11(1.  S4*i>t.  2«K  18SM.  MS.  lH«ii|i.  .Neth- 
erIaudH. 

WTiere  a  government  |MTmits  |K)litical  n»fugiN»s  to  Ik*  re<vived  on 
bcwnl  one  of  its  men-of-war,  it  is  its  right,  and  also  its  duty,  to  n^fui^; 
to  laml  them  at  a  phuv  when»  they  may  pnHivtl  straightway  to  ph)t 
and  contrive  for  the  <;vcrthrow  of  the  government  of  their  country 
or  for  the  continuaiuv  of  hostilities. 

The  (^aMe  of  tlM»  Saivadori»iui   Itefu);e«*s.  2il  Am.  I^iw.   Uev.    <Jan.-Feli., 

During  the  war  lH»twtH*n  the  Tnite^l  States  and  Spain  the  cadets  in 
the  French  schwd  for  the  "  Infanterie  «5e  Marine,**  a  cor|>s  ci>rre- 
sponding  to  United  Statt»s  marines,  pa>>4'«l  a  res4>lution  expn»ssing 
their  sympathy  with  Spain  in  the  war  and  s<»nt  it  to  Madrid.  The 
American  aml)as.sador  at  Paris,  though  dtvming  the  act  worthy  of 
little  attention.  de<*id<Ml  to  bring  it  to  the  n(»ti(*e  of  the  French  (lov- 
emnient,  but  the  FrtMich  mini>ter  of  f«>reign  affairs  t«M»k  the  initia- 
tive and  infornuHl  the  American  amba^^>:ldor  that  he  had  taken  offi- 
cial notice  of  the  incitlent  and  would  ><v  that  the  cadets  were  pro|)erly 
reprimanded. 

Mr.  Porter.  auilmsH.  to  Fraii»-«.  to  .Mr.  I>:iy.  Sx-*-.  of  State.  No.  2C»7.  Juiie  7, 
18U6,  MS.  l»eHp.  FratHv. 
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Early  in  June,  .1808,  the  American  ambassador  at  Paris  reported 
that  Spain  had  applied  to  France  for  the  use  of  her  mint  for  coining 
silver  pieces,  and  that  the  French  minister  of  foreign  affairs,  before 
acceding  to  the  request,  desired  to  learn  whether  the  United  States 
would  take  exception  to  such  a  transaction.  It  appears  that  the 
French  mint  is  a  Government  institution,  but  that  it  is  used  by  vari- 
ous small  states  for  their  coinage,  and  it  was  surmised,  in  case  the 
desired  permission  should  be  refused  to  Spain,  the  work  would  be 
done  in  Belgium,  where  the  mint  is  a  private  institution.  The  Secre- 
tary of  State  communicated  with  the  Secretary  of  the  Treasury  on 
the  subject,  and,  in  so  doing,  suggested  that  the  inquiry  of  France 
might  have  been  prompted  by  the  circumstance  that  money  may, 
under  certain  conditions,  be  treated  as  contraband;  but  before  any 
conclusion  was  reached  the  American  ambassador  reported  that  other 
arrangements  had  been  made  by  Spain,  and  that  the  coinage  would 
not  be  done  by  the  French  mint. 

Mr.  Porter,  umbass.  to '  France,  to  Mr.  Day,  Sec.  of  State,  tel..  June 
7,  1898,  MS.  Desp.  France ;  Mr.  Day,  Sec.  of  State,  to  Sec.  of  Tksa. 
June  7,  1808,  229  MS.  Dom.  Let.  202 ;  Mr.  Porter  to  Mr.  Day.  tel.. 
June  11.  1898,  MS.  Desp.  France. 

It  is  a  grave  offense  against  the  law  of  nations  for  a  neutral  govern- 
ment to  sell  a  man-of-war  to  a  belligerent.    . 

Mr.  Day.  Ser.  of  State,  to  Mr.  Hay,  ambass.  to  England,  tel.,  June  STi. 
ISOS,  >rs.  Inst.  Great  Britain,  XXXII.  r>80 ;  Mr.  Moore.  Act.  Sec-,  ^f 
State,  to  Mr.  Hay.  tol.,  June  2(;,  1898,  id.  i)SS. 

3.  Conduct  of  Puhlic  Officiai^s. 

§  1289. 

"All  officials  of  the  (lovernnient,  civil,  military,  and  naval,  are 
hereby  directed  not  only  to  observe  the  President's  proclamation  of 
neutrality  in  the  jx'nding  war  between  Russia  and  Japan,  but  al><) 
to  al)stain  from  either  action  or  speech  which  can  legitimately  cause 
irritation  to  eitlier  of  the  combatants.  The  Ciovernment  of  the 
United  States  represents  the  people  of  the  United  States,  not  only 
in  the  sincerity  with  which  it  is  endeavoring  to  keep  the  si'ales  of 
neutrality  exact  and  even,  but  in  the  sincerity  with  which  it  deplon»> 
tlie  hreakin*;  out  of  th<»  present  war,  and  hopes  that  it  will  eml  at 
the  eailiest  ])()ssihle  moment  and  with  the  smallest  possible  loss  to 
th()>e  en<j:a<r(Ml.  Such  a  war  inevitably  increases  and  inflames  the 
sus('('])til)ilities  of  the  ('()inl)atants  to  anything  in  the  natuiv  of  an 
injnrv  or  sli<!:ht  i)v  outsiders.  Too  often  combatants  make  conflict 
ing  chnni>  as  to  the  (hities  and  obligations  of  neutrals,  so  that  even 
when  dis('liar<rin<2:  these  (hities  and  obligations  with  scrupulous  can? 
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it  is  (liffinilt  to  avoid  giving  ofTensc  to  one  or  the  other  party.  To 
such  una  voidable  rausc>s  of  offense,  due  to  the  |M'rfornian(*e  of  national 

dutv,  there  must  not  In>  added  anv  avoidable  causes.     It  is  aiwavs 

•  •  . 

unfortunate  to  brin^  Old- World  antipathies  and  jealousies  into  our 
life,  or  by  sjH»eeh  or  (*onduet  to  excite  anger  and  n»s<»ntnient  toward 
our  nation  in  friendly  foreign  lands;  but  in  a  government  employiH^ 
whose  official  {xysition  makes  him  in  s<mie  sense  the  representative 
of  the  i>eopIe,  the  mischief  of  such  actions  is  greatly  increasiKl.  A 
strong  and  self-confident  nation  should  Ih>  i)eculiarly  careful  not 
only  of  the  rights  but  of  the  susceptibilities  of  its  neighlx>rs;  and 
n<»wadays  all  the  nations  (»f  the  world  are  neighlNirs  one  to  the  other. 
Courtesy,  nuMleration,  and  self-restraint  should  mark  international, 
no  less  than  private,  intercourM».'' 

KxcHiitlvo  onlor.  .Miirrli  lo,  HmkI.  For.  Hoi.  IIXM.  isr>. 
8ee,  nl84».  Mr.  IIh.v.  S<h*.  of  State,  tc»  Mr.  (V)iiKer,  lulu.  to  Ctiiua.  No.  802, 
I>e<\  1.  Mim,  For.  U«*l.  IWH.  lMr>. 

In  April,  IIKM,  the  conmiandant  of  the  Mare  Island  Navy-Yard 
transmitteil  to  the  S<»cretary  of  the  Navy  copies  of  circulars  nnvived 
in  an  envelo|K»  from  the  consulate-gi»neral  of  Japan  at  New  York 
City,  addn»ssed  *' To  the  Japanese^  Serving  in  the  United  States 
Navy,*'  .soliciting  sul>s<Tiptions  to  Japanese*  Inmds  and  (contributions 
to  the  relief  fund  for  Japam*se  soKliers  and  sailors  and  to  the  KihI 
Cross  S<K*iety  of  Japan.     In  view  of  the  Pivsident's  proi*lanuition  of 

neutralitv,  the  Swn»tarv  of  tlie  Navv  ask4»<l  whether  the  circulars 

«  •  . 

should  Ih^  forwarded.  It  was  held  l>y  the  I)(*partment  of  State  that, 
while  Japanese  in  th<'  United  States  doubt h*ss  had  a  right  to  nuike 
such  subscriptions  and  contributiiHis  as  were  n^fernnl  to,  it  was  uncle- 
sirable  that  they  should  Ih*  soiicittnl  thnnigh  American  <»ffi(*ial  chan- 
nels and  the  comnuindant  of  the  Mare  Islan<I  Navy- Yard  was  in- 
structed not  to  forward  any  of  the  <*ircu]ars  tf)  Japanese*  in  the 
United  States.     The  legation  of  Japan  was  so  notitieil. 

For.  Hel.  liim.  427. 

In  1898,  during  the  war  U»tw«vn  the  Unite<l  States  and  Spain, 
the  Spanish  consul  at  Sinpi|M)n\  acting  u|)on  n'iM>rts  published  in  the 
pn*f*i,  bnnight  to  the  notin*  of  the  gov«*rnor  of  thf  Strait**  Settlements 
the  alleged  action  of  Mr.  SiH»n<vr  IVatt.  .Vmerit*an  <*on**ul-gi»neral  at 
Singapore,  in  negotiating  for  the  c(M)|M*nitioii  of  Aguinahlo.  th<*  late 
head  of  the  insurre4*tion  against  Spain  in  the  IMiilippines,  with 
Adniiral  I>ewey,  when  the  latter  wa^  at  Hongkong.  The  matter  was 
laid  lM*fore  the  liritish  (loveniment  and  wa>  pri*MMit<Hl  to  the  (lov- 
c*niment  of  the  United  State*-  through  the  Hriti^h  embassy  at  Wash- 
ington. The  endmssy  state<l  that  while  the  action  of  Mr.  Pratt,  as 
described  iu  the  press,  may  have  fallen  **hort  of  a  breach  of  the 
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Foreign  Enlistment  Act,  it  was  clearly  in  contravention  of  the  spirit 
of  Her  Britannic  Majesty's  proclamation  of  neutrality  and  had  given 
reasonable  ground  of  complaint  to  the  Spanish  Government,  and  that 
Her  Majesty's  Government  was  therefore  constrained  to  address  a 
remonstrance  to  the  United  Stat<3s  on  the  subject  of  Mr.  Pratt's 
proceedings  and  his  public  avowal  of  them,  as  reported  in  a  speech 
published  in  the  Straits  Times  of  June  9,  1898,  of  which  a  copy 
was  enclosed.     The  Department  of  State  replied  that  the  subject 
was  one  to  which  the  Government  of  the  United  States  had  already 
given  careful  attention.    As  the  result  of  its  inquiries  it  had  received 
the  most  ample  assurances  that  Mr.  Pratt  formed  with  Aguinaldo 
no  engagement  whatever.    It  appeared  that  the  Philippine  insurgent 
leader  was  brought  to  Mr.  Pratt  by  a  British  subject  named  Bray, 
after  which  two  interviews  between  Mr.  Pratt  and  Aguinaldo  took 
place.    Mr.  Pratt  then  merely  inquired  of  Admiral  Dewey  whether 
he  wished  the  insurgent  leader  to  accompany  him  to  the  Philippines. 
Admiral  Dewey  answered  in  the  affirmative,  and  Aguinaldo  then 
departed   for  Hongkong  wholly  on   his  own   responsibility.     The 
report  of  Mr.  Pratt's  speech,  said  the  Department  of  State,  appeared 
to  be  inaccurate,  a  circumstance  which  might  in  a  measure  be  ex- 
plained by  the  fact  that  Mr.   Pratt  was  said  to  have  spoken  in 
French,  while  the  published  version  was  in  English.     In  conclusion 
the  Department  of  State  observed  that  the  Government  of  the  United 
States  regretted  that  Her  Majesty's  Government  should  have  any 
cause  to  think   that  any  representative  of  the  United   States  had 
been  wantin<r,  within  Her  Majesty's  dominions,  in  the  obsi^rvaniT  of 
that  course  of  conduct  whicli  it  was  incumbent  uj)0u  him  to  maintain, 
and  that  the  (lovernnient  of  the  United  States  had  previously  <riven 
to  all  its  consular  officers  the  most  stringent  instructions  to  al)stain 
from  any  act  likely  to  compromise  the  neutrality  of  Her  MajestyV 
Government,  and  that  in  the  present  instance  it  was  Ixdieveil  that 
inaccurate  ])iiblications  had   afforded  the  only  gi'ound   for  rt»nion- 
st ranee    against    the    conduct    of    the    American    consul-general  ai 
Singapore. 

Mr.  Moore,  Act.  Soc.  of  State,  to  Sir  JuHan  Pauiicefote.  No.  1171.  Sej^t. -• 
1808,  MS.  Notes  to  British  \.o^.  XXIV.  311. 

When  the  (^on<i:rcssi()nalist  man-of-war  Blaiwo  Encalada  was  fin^l 
on  by  the  forts  at  Valparaiso  on  January  10,  1891,  and  six  pers)n'^ 
on  board  wore  killed  and  six  wounded,  Captain  St.  Clair  of  theRrityi 
man-of-war  ChanipioH,  later  in  the  day,  at  the  request  of  the  captaiii 
of  the  Bhinro  luicahuhu  and  with  the  concurrence  of  the  intemlente 
(»f  the  town,  removed  the  killed  and  wounded  from  the  ship  to  the 
shore. 

Pari.  Taper.  Chile,  No.  1   (IS{)2),  48. 
See,  also,  id.  40-42, 
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For  a  denial  of  tlie  rp|N)rt  that  tlie  Brltiflh  c*niim>r  Talhitt  had  on  two 
occaaiona  during  Mic  hloclcade  of  Havana  by  the  United  States  forces 
broufht  away  SpaniHli  officlala.  M^e  For.  Kel.  1808,  1000-1001. 

In  the  spring  of  1^91,  the  Chilean  Government  requeste<l,  through 
the  American  minister  at  Santiago,  that  the  United  States  would 
[XTinit  one  of  its  men-of-war  to  c^onvey  from  Valparaiso  to  Monte- 
video a  quantity  of  bar  silver  which  it  desired  to  exjiort  for  the  pur- 
pose of  •  paying  the  inten»st  on  the  national  debt  abroad.  The 
American  minister,  having  rect»ived  no  rt»ply,  subsequently  stated  that 
the  English  Government  had  placed  the  British  war  ship  Enpii'gh  at 
the  service  of  the  Chilean  (lovernment  to  convey  the  bar  silver  to 
England. 

Mr.  Kican.  min.  to  ('hilts  to  Mr.  IMalne,  S<h\  f»f  State,  No.  183.  July  28, 
IHOl.  For.  Uol.  isni.  14H. 

In  ()ctol)er,  1899,  the  Ameri(*an  minisier  at  Caracas,  Venezuela, 
inquired,  (xmfi<lentially,  whether  an  American  man-of-war  might,  if 
requester!,  be  u.sihI  for  a  confenmce  lietween  the  President  of  Ven- 
ezuela and  the  lea<ler  of  the  revolution  then  |M'nding.  The  Depart- 
ment of  State  saw  no  objec*tion  to  the  suggest etl  conference,  as  them 
had  recently  l)een  several  prinwlents  for  such  action.  The  Si*cretary 
of  the  Navy,  acconlingly,  authorized  the  c^ommander  of  the  U.  S.  S. 
Detroit  to  permit  such  a  conference,  if  so  rt»<iues1e<l. 

Mr.  HIU.  Art.  So<-.  of  State,  to  Art.  S4H-.  of  .Navy.  iWX.  !>.  18SI0.  240  MS. 
Ik>ni.  I^*t.  4.^1:  Mr.  lliU.  .VH.  Sin*,  of  State,  to  Mr.  Ii(N»mls.  mln.  to 
Venesuola.  («»!..  iWX.  lo.  !««».  For.  H«'l.  !«!»!».  7!K>. 

•  It  was  statiHl  that  the  Kcuadon*an  (lovernment  had  sus|)ende<l  the 
Ecuadorean  con.sul-gi»neral  :it  New  Ycirk  from  the  |N*rfonnaiuv  of  his 
official  functions  till  he  .•^houhl  pn>ve  himst^lf  inn<Kvnt  of  tvrtain 
chargi^  brought  against  him  in  (*onne<'tion  with  the  transfer,  during 
the  war  between  China  and  Japan,  <»f  the  Chilean  man-of-war 
Kifmeralda  to  Japan  in  an  Kcuadorean  |N>rt  and  under  the  Ecuado 
rean  flag. 

Mr.  rhi.  Act.  SiH*.  of  State,  to  tlie  K«»v«>ni(»r  nf  N>w  York.  Fel».  ."».  utci. 
200  MS.  I>oui.  \a-X.  47.'i. 

4.  TojinrcT  ok  1*rivatf  I^raao.xa. 

§  121K). 

A  claim  was  sought  to  In'  made,  on  lH*half  of  the  owners  and  crew 
of  the  liark  GeonjiatuK  agjiinst  the  Spnni>h  (lOvernment  cm  acx'ount 
of  its  allegeil  illegal  pnN'c^M lings  at  the  Island  of  (\>ntoy.  in  1^50. 
The  fiforgiana  w»»s  ntiulcmned  by  the  Spanish  aclmiralty  court  of 
first  instance  at  that  pla<v  as  lawful  prize  of  war  in  con.setpienct*  of 
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her  having  been  engaged  in  transporting  one  of  the  Loi>ez  expedi- 
tions and  its  munitions,  designed  for  the  invasion  of  Cuba.  The 
Department  of  State  declined  to  present  the  claim,  sajring  that  if  the 
judgment  of  the  court  was  erroneous  a  remedy  should  have  been 
sought  by  the  owners  of  the  GeorgUma  through  appeal  to  the  court 
of  last  resort,  where  it  was  to  be  presumed  that  the  error,  if  any. 
would  have  been  corrected.  "  If  it  were  admissible  now  to  discuss 
the  propriety  of  its  judgment,  this  (lovernment  is  not,'^  said  the 
Department  of  State,  "  in  possession  of  such  information  as  would 
enable  it  to  show  the  condemnation  of  the  ve^ssel  to  have  l^een  unwar- 
ranted. It  is  not  sufficient  that  the  owners,  and  even  the  master, 
were  ignorant  of  the  destination  and  purpose  of  the  criminal  expedi- 
tion in  which  the  vessel  was  employed.  '  The  question,'  it  was  said 
by  Judge  Betts,  delivering  the  judgment  of  the  district  court  for  the 
southern  district  of  New  York,  condemning  the  schooner  Xapoleon^ 
'  is  as  to  the  innocency  or  guilt  of  the  vessel^  as  if  the  transaction  in 
which  she  was  implicated  was  one  of  personal  volition  on  her  part.' 
He  further  remarks  that  '  the  most  distinguished  and  unblemished 
reputation  on  the  part  of  a  shipowner  will  not  protect  his  vessel 
from  confiscation  when  it  is  engaged,  through  untrustworthy  agents 
and  without  his  knowledge,  and  against  his  prohibition,  in  illicit 
employments,  in  infractions  of  revenue  and  fiscal  laws  and  preemi- 
nently in  violating  the  laws  of  war.'  There  is  nothing  to  show  that 
this  doctrine,  of  which  this  Government  has  availed  itself  durinir 
the  into  rebellion,  was  not  legitimately  applied  to  the  case  of  the 
Ocorginna.''^ 

Mr.  P'ish.  See.  of  State,  to  Mr.  lUu-luuian.  March  ao.  18<"»0.  8f»  MS.  I>'>ni. 

Lot.  511. 
Soe,  to  a  similar  offset,  Mr.  Porter,  Act.  S(»c.  of  State,  to  Mr.  King.  Fel».2T. 

188r>.    151)    MS.    Doni.    Let.    184;    Mr.    Bayard,    S(m-.    of    State,  to  Mr. 

T^arksdale,  Dec.  HJ.  ISSC,  1<>2  MS.  Doni.  I>et.  ri(U. 
See,  as  to  tli*^  case  of  the  i^u^san  Ltnn!,  which  was  ass(K*iatotl  with  that  of 

the  arorf/iann,   Mr.    Hayard.   Sec.   of  State,  to   Mr.   Tirrell,   May  *J»l 

l.*^S5.  155  MS.  Doin.  Let.  400. 
See.  further,  as  to  the  cases  of  the  Ot»orj:iaiia  and  Susan  Ix)ud  and  th** 
^  Contoy  prisoners,  H.  Ex.  Doc.  8.%  32  Conp.  1  sess. 

A  citizen  of  tlie  riiited  States  in  Bolivia  having  inquired  wlieih«T 
he  was  at  lil)crty  to  accept  a  mission  to  other  countries  on  l)ehalf  <»f 
Hint  republic,  Mr.  Fish  said:  '\V  citizen  of  the  United  States  i>  at 
full  liberty  to  acccj^t  any  employment  abroad  under  a  ^overnmoiit 
which  is  at  peace  with  all  others.  .  .  .  Bolivia  is  technically  an*I 
nominally  at  war  with  Spain.  lender  these  circumstances  viwr 
acc(»ptance  of  a  conunissiou  from  the  "government  of  that  RepiiWit'» 
such  as  the  one  to  which  you  refer,  mi^ht  l)e  repirded  as  contmrv  l*» 
the  spirit  at  least  of  the  act  of  Congress  of  the  20th  of  April,  1^1^- 
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While,  therefons  thero  may  Ik»  no  oblipition  for  you  to  ask  the  por- 
mis'^ioii  reforrcHl  to,  it  is  coiUTivecI  no  oxpn*ss  sanction  to  your  acoept- 
anct»  of  the  trust  ran  with  propriety  be  pven/' 

Mr.  KImIi.  Sec.  of  State,  to  Mr.  Caldwell.  Sept.  4.  1800,  MS.  Iniit  Bolivia, 

I.  112. 
The  |MTH«)ii  to  wlKmi  tlilH  inlKMlon  wan  offered  was  Mr.  Caldwell,  who  had 

tlieii  lately  Imhmi  niinlMter  of  the  Tiiited  Statea  In  liollvla.     IIIm  Km*- 

oetwor  wuH  ct)iiiinlK8ioiuHl  April  1(»,  18^9),  aud  Mr.  Caldwell  took  hia 

leave  July  2r>,  18«M). 

"  I  have  to  acknowledge*  the  receipt  of  your  favor  of  the  13th 
instant  and  to  note  the  in(iuirii^  therein  contained. 

'*  AMiether  the  hank  or  its  officers  could  Ik?  criminally  prosecuted 
under  the  neutralitv  laws  of  the  United  Stat<»s  l)ecause  the  hank  had 
knowingly  made  itself  a  dejX)sitory  of  funds  contributed  by  sympa- 
thiz<>rs  in  the  Tiiited  States  in  supjH)rt  of  the  present  Culmn  insurrec- 
tion, is  a  question  as  to  which  opinions  may  differ,  and  which  ctin  Ik? 
satisfactorily  sc»tthMl  only  by  the  adjudication  of  the  proper  court. 
Should  a  bank  engage  in  such  a  tran.saction,  and,  as  you  .suggest,  pub- 
lish its  ac<H*ptanW  of  such  a  trust  to  the  world,  it  would  Ik»  my  duty 
to  call  upon  the  Department  of  Justi(*e  to  tc*st  the  question  whether  or 
not  the  pnH»eeding  was  a  crime  against  the  United  States. 

*'*'  It  might  also  Im'  my  duty  to  sugges-t  w*hether  a  bank  holding  a 
United  States  charter  dot^  not  abuse  its  franchises  and  furnish 
gnuind  for  their  forfeitun*  by  acts  in  aid  of  hostilitic>s  against  a 
nation  with  which  the  United  Stat(»s  is  at  |K»a(v. 

'*^  I  do  not  anticipate,  however,  that  anything  done  by  your  Imnk  or 
its  officers  is  likely  to  promote  the  soluticAi  of  the  interesting  legal 
questions  your  letter  pn»sents.  You  ask  me  not  merely  as  to  your 
technical  legal  liability  but  also  as  to  your  moral  ol)ligationa,  adding 
*  for  we  are  all  t(K)  loval  to  our  own  countrv  to  seek  to  overthrow  in 
any  sense  her  laws.*  I  heartily  commend  the  sentiment  of  the  quota- 
tion, and  am  in  a  |K)sition  to  say  that  your  moral  duty  in  the  premi.ses 
does  not  admit  of  the  least  quc*stion.  It  has  Ihhmi  e.X|K)unde<l  by  no 
less  an  authority  than  the  Supreme  Court  of  the  United  States  in  the 
following  language: 

"*The  intentmrse  of  this  country  with  forc»igii  nations,  and  its 
policy  in  regard  to  them,  are  plactnl  by  the  Constitution  of  the  Uniteil 
States  in  the  hands  of  the  (lovernment,  and  its  divisions  uihhi  these 
subjects  are  ol)ligatory  u|)on  <»very  citiz*»n  of  the  Union.  lie  is  iKuind 
IoIk'  at  war  with  the  nation  against  which  the  war-making  |M>wer  has 
declared  war,  and  eciually  iMuind  to  commit  no  act  of  hostility  again.st 
a  nation  with  w*hich  the  (fovernment  is  in  amity  and  friendship. 

•**This  principle  is  universally  acknowleilgetl  by  the  laws  of 
nations.  It  lies  at  the  foundation  of  all  gtiveniment*  as  then'  (*ouId 
be  no  social  order  or  ix>ac*eful  relations  U*twcen  the  citizens  of  differ- 
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eiit  countries  without  it.     It  is,  however,  more  emphatically  true  in 
relation  to  citizens  of  the  United  States.     For  as  the  sovereignty 
resides  in  tlie  people,  every  citizen  is  a  portion  of  it,  and  is  himself 
personally  bound  by  the  laws  w^hich  the  representatives  of  the  sov- 
ereignty may  pass,  or  the  treaties  into  which  they  may  enter,  within 
the  scope  of  their  delegated  authority.     And  when  that  authority  has 
plighted  its  faith  to  another  nation  that  there  shall  be  peace  and 
friendship  between  the  citizens  of  the  two  countries,  every  citizen  of 
the  United  States  is  equally  and  personally  pledged.     The  compact 
is  made  by  the  Department  of  the  Government  upon  which  he  himself 
has  agreed  to  confer  the  power.     It  is  his  own  personal  compact  as  a 
portion  of  the  sovereignty  in  whose  behalf  it  is  made.    And  he  can  do 
no  act,  nor  enter  into  any  agreement  to  promote  or  encourage  revolt  or 
hostilities  against  the  territories  of  a  country  with  which  our  Gov- 
ernment is  pledged  by  treaty  to  be  at  peace,  without  a  breach  of  his 
duty  as  a  citizen,  and  the  breach  of  the  faith  pledged  to  the  foreign 
nation.' 

"  Trusting  you  w^ill  find  the  foregoing  a  satisfactory  answer  to 
your  inquiries,  and  that  your  bank,  yourself,  and  its  other  officers  will 
proceed  accordingly,  I  am,"  etc. 

Mr.  Olney,  Sec.  of  State,  to  Mr.  Massey,  June  18,  1895,  202  MS.  Dom.  Let 

054. 
The  extract  quoted  from  the  Supreme  CJourt  in  the  foregoing  letter  Is 

from  Kennett  v.  Chaml>ers,  14  How.  38,  40. 

"The  Department  is  informed  through  its  consular  representatives 
in  Cuba  that  the  manager  of  the  Soledad  sugar  plantation,  belonging 
to  you,  near  the  city  of  Cienfuegos,  has  refused  to  receive  a  squad  of 
soldiers  ordered  there  by  (General  Martinez  Campos  for  the  protec- 
tion of  the  plantation,  or  to  lend  assistance  in  preparing  certain 
defensive  works  near  the  sugar  works  which  had  l)een  ordered  to  b** 
made  for  the  protection  of  the  latter  from  assault,  basing  his  refu:«I 
in  each  instance  (m  the  ground  that,  as  the  plantation  is  the  property 
of  an  American  citizen,  he  has  to  observe  a  perfect  neutrality  between 
the  Spanish  Government  and  the  insurgents. 

"  In  view  of  certain  inquiries  made  in  June  last,  by  American 
owners  of  plantations  in  or  near  the  theatre  of  insurrection  in  Cn^- 
as  to  the  })rotecti()n  to  be  accorded  to  their  property  and  their  right  to 
redress  in  cas(»  of  injury  thereto,  the  Department,  on  the  1st  of  Jtilv 
last,  instructed  the  consulate-general  at  Havana  as  follows: 

" '  It  is  a  generally  acce])ted  principle  of  international  law  that  a 
sovereign  government  is  not  ordinarily  responsible  to  alien  residents 
for  injuries  tliev  may  receive  within  its  territories  from  insurgent> 
whose  conduct  it  can  not  control.  Within  the  limits  of  usual  effective 
control,  law-abiding  residents  have  a  right  to  be  protected  in  ^ 
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ordinary  affairs  of  life  and  int4»rcoiirse,  subject,  of  course,  to  military 
necessities  should  their  property  bo  situate<l  within  the  zone  of  active 
operations.  The  Spanish  authorities  are  represented  to  l)e  using 
strenuous  endeavors  to  prevent  the  class  of  spoliations  which  the 
writers  apprehend  and  notification  of  any  apprehended  danger  from 
the  insurgents  would  probably  be  followed  by  the  adoption  of  si)ecial 
safeguards  by  the  authorities.  In  the  event,  however,  of  injury,  a 
claim  would  necessarily  have  to  fx;  founded  upon  averment  and  rea- 
sonable proof  that  the  responsible  officers  of  the  Spanish  Government, 
being  in  a  position  to  prevent  such  injury,  have  failed  to  use  due  dili- 
gence to  do  so.^ 

**As  is  implied  by  the  passage  above  quoted,  foreigners  at  the  scene 
of  insurrection  necessarily  look  for  protection,  so  far  as  may  be 
required,  to  the  titular  soven»ign,  and  they  are  also  subject  to  its 
authority.  Assuming  the  facets  in  n^gard  to  the  action  of  the  man- 
ager of  the  Soledad  plantation  to  Ix^  as  n»|K)rtcHl,  he  S4H?ms,  so  far  at 
least  as  they  relate  to  his  refusid  of  pn)tection,  to  have  confounded 
his  duty  to  al>stain  from  participating  in  the  amflict,  and  his  exemp- 
tion fn>m  l)eing  nMpiired  to  participate  in  it,  with  the  d(K;trine  of  gov- 
ernmental neutrality  as  lK»tw«H»n  nn'ognized  l)t»lligi»rents,  and  to  have 
assumed  that  the  insurgi»nts  in  Cuba  are  to  Iw  treated  by  foreigners 
as  possessing  i'qual  authority  and  responsibility  with  the  (lovernment. 

"These  observations  are  made  merelv  for  vour  informaticm,  and  it 
is  not  doubted  that  the  courses  of  your  managiT,  so  far  as  it  may  Ix) 
found  to  have  involved  unwarrantable  assumptions,  was  taken  ui)on 
his  own  res[x>nsibility  and  was  unauthorized.  The  Department  has 
instructed  the  consulate-gi»neral  at  Havana  in  this  st»nse." 

Mr.  Adee,  Act  »et\  tif  8taU%  tu  Mr.  AtkliiH,  Aug.  at  l^'CITi.  2(M  M8.  Dom. 
I^t.  dSTK 

The  agents  in  Venezuela  of  an  .Vmerican  line  of  steamers,  plying 
between  New  York  and  Venezuelan  jiorts  and  carrying  the  mails, 
having  on  several  ocrasions  Ikh^u  applied  to  by  one  or  the  other  of  the 
factions  (contending  for  j)ower  in  that  country  for  the  use  of  their 
vessels  for  special  st»rvi<v  out  of  their  regular  itinerary,  nH]uest*Ml 
the  advice  of  Mr.  Scruggs,  then  Fnit^nl  Statc»s  minister  at  Caracas 
Mr.  Scruggs  replieil:  **  The  ships  .  .  .  U^ing  registere<l  Ameri- 
can vessels,  .  .  .  and  l)eing  Upsides  untler  contract  with  the 
United  States  Government  for  carrying  the  mails.  (*an  not  U*  char- 
tered or  otherwise  useil  by  anyone  of  the  factions  now  <H>ntending  for 
power  in  Venezuela  without  manifest  prejudice  to  their  neutral  char- 
acter and  to  the  interests  of  the  Tnited  Stat4»s.  It  is  IioimhI,  there- 
fore, that  you  will  ciMirteously  but  lirinly  refuse  to  allow  them  to  lio 
80  Ufled.**  In  acknowleilging  nivipt  of  the  ct)rn»sjM)ndenctN  the  IX»- 
partment  of  State  said :  *'  The  Department  regards  your  letter  aa^ 
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under  the  circumstances,  discreet.  Avoidance  of  all  interference  ia 
local  conflicts  is  very  desirable  on  the  part  of  a  mail  line,  although 
the  suggested  service  to  the  titular  or  de  facto  authorities  might  not 
in  fact  infringe  any  statute  of  the  United  States." 

Mr.  Foster,  Sec.  of  State,  to  Mr.  Scruggs,  Sept  dO,  1892,  For.  Rel.  1892. 
(327-028,  enclosing  a  letter  from  the  Secretary  of  the  Treasury  of 
Sept.  23,  1802,  expressing  the  opinion,  in  a  case  lately  before  him, 
that  the  chartering  of  an  American  steamer  in  Honduras  by  the 
President  of  that  Republic  for  use  there  against  rebels,  and  the  grant- 
ing her  for  the  time  being  permission  to  fly  the  Ilonduranean  fla& 
did  not  subject  the  vessel,  or  her  owners  or  master,  to  any  penalty 
or  disability  under  the  statutes  of  the  United  States.  See,  also,  as 
to  the  case  in  Honduras,  For.  Rel.  1893,  149-152,  and  supra,  |  32S, 
II.  1075. 

On  July  14,  1894,  Commander  Charles  O'Neil,  IL  S.  N.,  during  a 
revolution  in  the  Mosquito  Reserve,  isvsued  a  notice  to  the  owners, 
agents,  and  captains  of  vessels  flying  the  American  flag  in  Nicara- 
guan  waters,  cautioning  them  not  to  take  part  in  the  affairs  of  either 
faction  by  permitting  vessels  under  their  charge  "  to  engage  in  any 
military  operations  "  by  carrying  bodies  of  armed  men  or  military 
supplies,  knowing  them  to  be  such,  for  either  party,  or  by  assisting  in 
any  hostile  demonstration.  Should  either  party  attempt  to  coerce 
them  to  do  so,  or  interfere  with  them  in  the  peaceful  pursuit  of  their 
legitimate  business  they  were  advised  to  protest,  to  exhibit  the  notice, 
and  to  ronimunicate  the  facts  to  him. 

For.  Uel.  181M.  Appendix,  I.  821-322. 

Fcl).  J^,  1899,  on  (he  outbreak  of  the  insurrection  under  (leii.  Keves. 

• 

Mr.  (Mancy,  United  States  consular  agent  at  Bluefields,  is?ineil  a 
notice  warning  citizens  of  the  United  States  not  to  take  part  in  the 
political  disturbances  and  requesting  them  to  observe  a  strict  neu- 
trality. 'J'he  ui)rising  appears,  however,  to  have  l)een  participated 
in  by  a  nunilKM*  of  aliens,  including  Americans,  Englishmen.  Cu^>ait% 
^lOrwogians,  and  other  nationalities.  Subsequently,  (leneral  Reuling. 
of  the  Nicaraguan  army,  on  demanding  the  surrender  of  the  town, 
with  a  view  to  avoid  l)loodshed  and  destruction  of  property,  a<rreetl 
with  the  conunandcrs  of  an  American  and  a  British  nnin-of-war,  aii<l 
with  the  foreign  consuls,  to  allow  the  foreigners  who  wei^e  involveil 
in  the  ui)rising  to  leave  the  country,  and  furnished  them  with  jw:^ 
|)()rts  witii  which  they  departed  for  New  Orleans.  This  arnini?'' 
uicnl  api)ears  to  have  facilitated  the  prompt  surrender  of  the  town 
and  the  satisfactorv  termination  of  the  revolution. 

ft 

For.  i:«'I.   \S\)\),  .V.l,  .'l."V4-5n7.  r>S2-r»H4. 
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It  is  u  inisdomcnnor  at  coniinon  law  to  plot  and  combine  to  disturb 
the  ix'acv  and  traiH|uillity  of  tlie  United  States  and  to  draw  them  into 
H  war  with  a  fon*i^i  nation. 

I^H».  At.  CSfU..  17S>7.  1  op.  7r». 

UulliiK>«.  <'ontrii,  an*  luitod  In  \Vburtoii*H  Crliu.  Law,  I  ^Td. 

Appeal  from  the  admiralty  of  the  State  of  Massachusetts  acquit- 
ting the  brig  KiHtfrn  and  lier  cargo.  It  appealed  that  u|M)n  the 
conquest  of  Dominica  by  the  Fn»nch  a  capitulation  was  entertnl  into 
bv  which  (Himniercial  intercoui*s(*  iM^twinai  (rivat  Britain  and  that 
island  was  prohibited.  Untler  thes«»  circum.stances,  one  Mason,  a 
British  subjivt,  sought  to  establish  at  Ostend  a  plan  by  which  the 
commenv  of  (iivat  Britain  with  Dominica  was  to  lx»  kept  up.  Ac- 
(Hirdingly  (vrtain  im|KTial  subje<*ts  at  Ostend  pun*has4>d  at  I^mdon 
the  brig  AV/rAr/i,  on  which  Mason  put  a  cargo  of  British  merchandist», 
the  projH»rty  of  British  subjiM'ts.  The  brig  cleanNl  out  from  I»ndon 
for  Ostend.  and,  on  her  arrival  then»,  the  imiMTial  subje<*ts  in  <|ues- 
tion  supplied  her  with  fals<>  and  colorable  pa|H*rs«  by  which  they 
assumeil  the  ownership  of  the  cargo.  The  brig  then  sailed  for 
Dominica  with  the  cargo  taken  (m  Ixmrd  at  I^ondon.  It  was  held 
that  this  transaction  was  a  fraudulent  (combination,  an<l  that  the 
brig  and  cargo  should  U*  condemne<l,  even  though,  by  the  ordinant^es 
of  Congress,  the  cargo,  if  it  wen*  the  projKTty  of  the  enemy,  would 
not  have  lxH»n  gcKwl  prizi»  if  on  lK>ard  of  a  rt»ally  neutnil  ship.  The 
I'ourt  S4»ems  to  have  pnnnHMled  on  the  idea  of  the  "  fraudulent  com- 
binati(m  *^  of  im|H*rial  subjects  with  British  sulijwts  to  evade  the 
prohibition  of  the  capitulation.  The  cnnirt  said  that,  if  the  brig 
ha<l  l)t*en  employed  in  '*  fair  commenr,  such  as  was  <*onsistent  with 
the  rights  of  neutrality,  her  cargo,  though  the  pro|H»rty  of  an  enemy, 
could  not  Im>  prize,**  unU^s  indiHMl  it  had  Un^n  contraband,  which  it 
was  not.  The  i*ourt  said  that  the  suljjivts  of  a  neutral  nation  <*otdd 
not  consistently  with  neutrality  '*  combine  **  with  British  subji^cts  to 
wrest  out  of  the  hands  of  the  I'nited  Stat4*s  and  France,  as  allien 
the  advantages  they  had  uctiuinMl  from  (ireat  Britain  by  the  rights 
of  war,  since  this  would  Ih»  "  taking  a  dtvided  part  with  the  ent»niy.*' 

Darby  r.  Hrig  Krj*tiTii.  FV-^hTal  <'ourt  «if  Apii^miIh  (17.S2».  2  I^nU.  .14. 

-The  fonns  of  unneutral  >4Tvin»  which  have  Ihmmi  hith«Tt«i  most 
common  are:  1.  (^irriagi*  of  enemy  di^pat<'he>  or  <'orn»^|Mind«»n<'e. 
2.  Carriagi»  of  enemy  |H»ix»n<.  .'^.  Knemy  transport  MTvici*.  In 
reciMit  wars,  au.xiliary  c«ml.  repair,  supply,  cable  ships  and  tin*  like 
have  become  of  great  value.  .  .  .  Pilotagi'  by  a  neutral  of  an 
enemy  vessel,  the  iv|)etition  of  signals  for  the  UMietit  of  the  enemy 
bv  anv  means,  .  .  .  and  manv  other  acts,  the  numl)er  ()f  which 
will  continually  increase  with  the  development  of  means  of  com- 
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munication  and  transmission,  must  \ye  provided  against  by  something 
beyond  the  laws  of  contraband  and  of  blockade.  Such  acts  are  in  the 
nature  of  unneutral  service.  .  .  .  Their  nature  is  hostile,  because 
such  service  should  primarily  be  performed  by  belligerent  agents  and 
agencies.  The  neutral  agent  in  luidertaking  the  act  identifies  him- 
self with  the  belligerent  to  an  extent  which  makes  him  liable  to  the 
treatment  accorded  to  the  belligerent.  He  is  therefore  liable  to  cap- 
ture as  an  enemy,  and  his  goods  are  liable  to  the  treatment  accorded 
to  the  enemy  under  similar  conditions.  The  agent  may  be  made  a 
prisoner  of  war,  and  the  agency  may  be  seized,  confiscated,  or,  in 
certain  instances,  so  treated  as  to  render  it  incapable  of  further  ren- 
dering unneutral  service.-' 

Georgo  (Jraftoii  Wilson,  Proceedings  of  the  American  PoHtical  Science 
Assoc-iation,  Chicago,  Dec.  28-.30,  1004. 

II.  STANDARD  OF  OBLIGATION. 

§  1291. 

The  measure  of  a  neutral's  obligations  is  to  be  found  in  the  rules 
of  international  law^,  and  it  can  not  shelter  itself  by  the  allegation  that 
its  own  legislation  imposes  a  laxer  standard  on  its  subjects. 

I'apers  relating  to  the  Treaty  of  Washington,  IV.  12;  Moore,  luL  Arbi- 
trations. IV.  4101  ot  seq. 
Sc<\  also,  loa  North  Am.  Rev.  (ISCr.),  403. 

''  The  duties  of  neutralitv  bv  the  law  of  nations  can  not  l)e  either 
expiuided  or  contracted  by  national  legislation.  The  United  States, 
for  instance,  may.  in  excessive  caution,  require  from  its  citizens  duties 
more  htrintjcnt  than  those  iinpos(»d  by  the  law  of  nations;  but  this 
while  it  nuiy  make  them. penally  liable  in  their  own  land,  does  not  bv 
itself  make  thcni  or  their  Government  extraterritoriallv  liable  for 
this  action  in  disobeying  such  local  legislation.  On  the  other  hand, 
a  government  can  not  diminish  its  liability  for  breach  of  neutrality 
by  fixing  a  low  statutory  standard." 

Mr.  Hayard.  Sec.  of  State,  to  Mr.  Sniithers,  charge  in  China.  June  1. 
18sr>.    For.   Kel.   ISS,"),   172. 

**  Breaches  of  neutrality  may  be  viewed  by  this  Government  in  two  asi^nts: 
First,  in  relation  to  our  particular  statutes;  and,  secondly,  in  resjieil 
of  the  general  i)rin(iples  of  international  law.  Our  own  statutes 
bind  only  our  own  Government  and  citizens.  If  they  imiK>se  on  tt> 
a  lar;jjer  duty  than  is  imi)osed  on  us  by  International  law,  they  do  ui»t 
corn'spondiii^ly  enlarj;e  our  duties  to  foreign  nations,  nor  do  tbet 
abrid^re  our  duties  if  they  establish  for  our  municipal  regulation  a 
standard  less  strinjxent  than  that  established  by  iDteniatioual  Ifi*-" 
(Mr.  Bayard,  Sec.  of  State,  to  Mr.  Hall,  Feb.  6,  1886,  For.  BeL  188^ 
51.) 
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The  Ilttj^e  Conferonw  adopted  the  following  resolution:  The 
confen»n<v  exprpss<»s  (he  wish  that  the  question  of  the  rights  and 
duties  of  neutrals  should  1x5  considere<l  at  another  conference.  The 
American  delegates  vottnl  for  this  resolution,  but  a  few  jx)wer3 
abstained  from  voting. 

For.  Itel.  1«W.  M.'J,  .VJO. 

III.  rnouiHiTEn  acts, 

1.    Al'CerTANl'K   OF   (*OMMI88lON. 

!<  121)2. 


**  Every  citizen  of  the  UnitiMl  Statc»s  who,  within  the  territory  or 
juris<liction  thenH)f,  acct»pts  and  exercist»s  a  i*ominission  to  s(»rve  a 
foreign  princt\  state,  oohmy,  district,  or  jKHiple,  in  war,  by  lan<l  or 
by  sea,  against  any  prince,  state,  c*olony,  district,  or  |MH)ple,  with 
whom  tlm  Tnited  Statc»s  an»  at  |H»acv,  shall  l)e  dwinecl  guilty  of  a 
high  misdemeanor,  and  shall  Ik'  fined  not  more  than  two  thousand 
dollars  and  imprisoncMl  not  more  than  three  years.'* 

Kci*.  52H1.  UevlMMl  Stntutot*. 

One  Isaac  Williams  was  convictwl  in  a  United  States  court  in 
Connecticut,  in  1707,  and  fine<l  and  impriscmcMl  for  a  violaticm  of 
the  neutrality  laws  in  acc<»pting  in  the  Unite<l  States  a  French 
commission  and  under  the  authority  then'^if  committing  acts  of 
hostility  against  (tn*at  Britain. 

Murray   r.   Sriiooiier  riinriiiiiiK   lt«*tsy.   :*  rriiii«*li,   tV4,  Kl,   iiote.  Muiniim- 
rizlog  tbc  niHe  iik  re|iorte«l  in  the  Nntlnmil  Magazine.  No.  .'<,  p.  2r>4. 

•J.    K.M.IHTMKNTH. 

55  I25>a. 

**  Every  person  who,  within  the  territorj'  or  juris<Iiction  of  the 
United  States,  enlists  or  enters  hims(>lf,  or  hires  or  retains  another 
person  to  enlist  or  enter  himsc»lf,  or  to  gt>  lH»vond  the  limit>  or  juris 
diction  of  the  United  States  with  intent  to  U*  enlisted  or  entennl  in 
the  service  of  any  fon»ign  priiicv,  >tate,  colony,  district  or  |HM)ple.  as 
m  soldier,  or  as  a  marine  or  S4»aman,  on  Inmrd  of  anv  vevsi'l  of  war, 
letter  of  inanpie,  or  privatcMM*,  shall  Ih»  divnwMl  guilty  of  high  mis- 
demeanor, and  shall  U'  ihun]  not  more  than  one  thousand  dollars, 
mnd  imprisone<l  not  mon*  than  thnn'  years.** 

Bee.  .'(2ft2.  UevlHe<l  Statiitt^. 

"The  provisions  of  thi>  Title  |  R.  S.,  S§  ,V>8l-,V21)ll  shall  not  lie 
construed  to  extend  to  any  subje(*t  or  citizi*ii  of  any  foreign  prince. 
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state,  colony,  district,  or  people,  who  is  transiently  within  the  United 
States,  and  [erdhf]  [enlists]  or  enters  himself  on  board  of  any  vessel 
of  war,  letter  of  marque,  or  privateer,  which  at  the  time  of  its  arrival 
within  the  United  States  was  fitted  and  equipped  as  such,  or  hires  or 
retains  another  subject  or  citizen  of  the  same  foreign  j>rince,  state, 
colony,  district,  or  people,  who  is  transiently  within  the  United  States, 
to  enlist  or  enter  himsc*lf  to  serve  such  foreign  prince,  state,  colony, 
district,  or  people,  on  board  such  vessel  of  war,  letter  of  marque,  or 
privateer,  if  the  United  States  shall  then  be  at  j>eace  with  such 
foreign  prince,  state,  colony,  district,  or  j^eople.  Nor  shall  they  He 
construed  to  prevent  the  prosecution  or  punishment  of  treason,  or 
of  any  piracy  defined  by  the  laws  of  the  United  States." 

Sec.  5291,  Ileviseil  Statutes. 

It  is  a  breach  of  the  law  of  nations,  punishable  by  indictment 
in  the  courts,  to  enlist  in,  or  to  aid  in  fitting  out,  foreign  belligerent 
cruisers. 

IlenfieUVs  Case,  Wharton's  State  Trials,  49;   Vlllato'a  Case,  id.  185;  \V1I- 
llams's  Case,  id.  G52. 

"  Vessels  of  either  of  the  parties  not  armed,  or  armed  previous  to 
their  coming  into  the  ports  of  the  United  States,  which  shall  not 
have  infringed  any  of  the  foregoing  terms,  may  lawfully  engage  or 

enlist  therein  their  own  subjects  or  citizens,  not  l)eijig  inhabitants 
of  the  United  States." 

Ilamiltoirs  Treasury  cirrular  of  Aug.  4,  1798,  1  Am.   State  PaiKjrs,  For. 

Kol.  140. 
See  Mr.  Jefferson.   See.  of  State,  to  Mr.  Ternaiit,  Frencli  iiiin.,  M:iy  l.'i. 

MU'A,   forinddiiiK  !>elli^erent  recruiting  in  tlie   UnitiMl   States.     iXm. 

State  l»ai>ers.  For.  Uel.  I.  148.) 

"  Mr.  Genet  asserts  his  right  of  arming  in  our  ports  and  of  enlist- 
in<j:  our  citizens,  and  that  we  have  no  right  to  restrain  him  or  puniJi 
tlieui.     Kxaniining  this  question  under  the  law  of  nations,  foundeil 
on  tlie  general  sense  and  usage  of  mankind,  we  have  prodiuvd  pnx)fN 
from  the  most  enlightened  and  approved  writers  on  the  subjiK*t,  that 
a  neutral  nation  must,  in  all  things  relating  to  the  war,  observe  an 
exact    impartiality   towards  the   parties,  that   favors   to  one  to  thf 
prejudice   of   tlie   other,   would    import   a    fraudulent    neutrality,  of. 
wliich  no  nation  would  he  the  dupe;  that  no  succor  should  lie  iriven 
to  either,  unless  stipulated  bv  treatv,  in  men,  arms,  or  anvthinff  ek 
directly  serving  for  war;  that  the  right  of  raising  troops  Ikmh^  oiif 
(d*  I  lie  rights  of  sovereignty,  and  consequently  appertaining  exclu- 
sively to  the  nation  itself,  no  foreign  j)ower  or  person  can  levy  rne^' 
within  its  territorv  without  its  consent;  and  he  who  does  mav  \^ 
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rifriitfnlly  and  s<»vert*ly  punishcMl;  that  if  the  United  States  have  a 
ri^ht  t<»  refus4»  the  |HTniissi(>n  to  arm  vessels  and  raist*  men  within 
their  iH)rts  and  territories,  thev  are  IxHind  by  the  laws  of  neutrality 
to  exerris4'  that  ri^ht,  and  to  prohibit  such  armaments  and  enlist- 
ments. To  thes<»  prinriph's  of  the  law  of  nations  Mr.  Genet  answers, 
by  calling  them  'diplomatic  subtilties '  and  *  aphorisms  of  Vattel 
and  others.*  But  something  mon*  than  this  is  nec*essary  to  disprove 
them:  and  till  they  are  dispmved,  we  hold  it  (*ertain  that  the  law 
of  nations  and  the  rules  of  neutrality  forbid  our  |)ermittin^  either 
party  to  arm  in  our  jxirts.'* 

Mr.  .l«»flP«»rs4)ii.  S«»<*.  of  Staite.  t«>  Mr.  MorrlM.  iiiin.  ti»  Fnui<"«».  Auic-  1**.  ITlKi. 
4  JefforHoirK  Workn.  'M ;  Am.  State  Pniien*.  For.  Hel.  I.  1«7.  108. 

Mariners  may  l)e  said  to  Ik»  citizens  of  the  world :  and  it  is  usual  for 
them  of  all  countries  t(»  serve  cm  Ixiard  of  any  merchant  ship  that  will 
take  them  into  pay.  and  this  practicr,  from  the  manner  of  their  liveli- 
hoo<K  MH*ms,  for  obvi(»us  reasiins,  foundcnl  on  (*<mveniencc*  and,  in 
many  instan<vs,  on  n<»<vs.sity.  If  fon»i^n  soven»ipis  purchasi'  shi|>s  in 
the  UnitcMl  States,  and  h)ad  them  with  pn)visions  for  tlie  use  of  their 
fleets  or  armies,  thos(»  ships  an*  to  U'  considertKl  as  connnercially  em- 
ploye<l;  and  if  they  Ih»  not  attached  to  the  naval  or  military  ex|KHli- 
tions  as  part  thenH»f  in  accompanying  the  fleet,  or  clos4>ly  followinf^ 
the  army  from  placv  to  place  for  the  pur|)o.sc>  of  furnishing  them  with 
supplii»s,  then*  can  Ih»  no  pretext  for  restraining  American  sailors  from 
hiring  on  Itoard  of  them  for  the  pur|M>s4*  of  gaining  a  sup|K)rt  in  their 
customary  way  of  (nrupation.  A  citi%4'n  of  a  neutnil  nation  has  a 
right  to  n»nder  his  |H>rsonal  s«»rvic<»  as  a  sailor  on  lN>ard  of  any  vi»ss<»l 
whatever  employed  in  men»  <-ommenv,  though  owned  by  eitlier  of  the 
belligi^n^it  |)owers  or  the  subje<*ts  or  (*itizens  of  either,  and  nothing 
hostile  can  l)e  imputed  to  such  c*onduct. 

I>*e.  At.  (Jen..  171M^  1  Op.  <U. 

To  muiio  ffoiionil  ofTi^i-t  mn*  4  Op.  .TU;-.   Vultotl  HtntPH  r.  8kliUM*r.  2  Wlieol. 
Or.  CnB.  '-Kil*:  Stoiii^Iitoii  r.  Taylor.  2  Tulno.  tKVi. 

An  American  citizen  may  enter  either  the  land  or  naval  s«Tvi(*e  of  a 
foreign  gov€*rnment  without  (*ompn>mising  the  neutrality  of  his  own. 

The  Santliwlom  Trlnliliul.  I  nroc4c.  47R 

•-  Colombian  vessels  are  entitlcMl,  under  articles  0  and  31  of  the  tnMity 
with  that  Republic  of  1S'J4,  to  nuike  repairs  in  our  |>orts  when  force<l 
into  them  by  stn*ss  of  weather,  but  not  to  enli^t  nvniits  then»,  either 
fnmi  our  citiz«»ns  or  fnmi  fon*igners,  exc^ejU  such  as  may  U*  tran- 
siently within  the  United  States, 
Wirt,  At.  Gen,.  182^.  2  Op.  4. 
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The  enlistment  at  New  York  of  seamen  or  others  for  service  on 
war  vessels  of  Mexico  (she  being  at  war  with  Texas),  such  persons  not 
being  Mexicans  transiently  within  the  United  States,  is  a  breach  of 
the  act  of  I8I8. 

Nelson,  At.  Gen.,  1844,  4  Op.  33a 

The  imdertaking  of  a  belligerent  to  enlist  troops  of  land  or  sea  in  a 
neutral  state  without  the  previous  consent  of  the  latter  is  a  hostile 
attack  on  its  national  sovereignty.  The  act  of  Congress  prohibiting 
foreign  enlistments  is  a  matter  of  domestic  or  municipal  right  as  to 
which  foreign  governments  have  no  right  to  inquire,  the  international 
offense  being  independent  of  the  question  of  the  existence  of  a  pro- 
hibitory act  of  Congixiss. 

Cnshing.  At.  Gen.,  1855,  7  Op.  367. 

In  this  opinion  it  was  advised  that  a  foreign  minister  who  engages  in 
the  enlistment  of  troops  in  the  United  States  for  his  government  is 
Ruhject  to  l>e  snnnnarily  expelled,  or,  after  demand  for  his  recall, 
dismissed  by  the  President.     See  supra,  §  640. 

If  agents  of  the  British  Government,  being  instructed  to  enlist  mili- 
tary recruits,  succeed  in  evading  the  municipal  law  and  so  escape  pun- 
ishment as  malefactors,  "  such  successful  evasion  serves  to  increase  the 
intensity  of  the  international  wrong  done  the  United  States," 

Cnshing,  At.  Gen.,  la^S,  8  Op.  468 ;  Id.  476. 
See,  also,  II.  Ex.  Doc.  107,  84  (Nm^.  1  soss. 

For  tlio  indictment  in  United  States  v.  Hertz,  for  illegal  reiTuitinp.  s*^ 
Wiiarton's  Prec.  1123. 

"  While  the  laws  of  the  Union  are  thus  peremptory  in  their  prohibi- 
tion of  the  equipment  or  aniianient  of  belligerent  cruisers  in  our  |K)rl>. 
they  provide  not  less  absohitely  that  no  person  shall,  within  the  terri- 
tory or  jurisdiction  of  the  L^nited  States,  enlist  or  enter  himself,  or 
hire  or  retain  another  person  to  enlist  or  enter  himself,  or  to  ^0  1h'- 
yond  the  limits  or  jurisdiction  of  the  United  States  with  intent  to  Iv 
enlisted  or  entered,  in  the  service  of  any  foreign  state,  either  as  a  m>I- 
dier  or  as  a  marine  or  seaman  on  board  of  anv  vessel  of  war,  lettt.* 
of  niar([ue,  or  privateei*.  And  these  enactments  are  also  in  strin 
eonforniity  with  the  law  of  nations,  which  declares  that  no  stato  ha^ 
the  ri<^lit  to  raise  trooi)s  for  land  or  sea  service  in  another  state  with- 
out its  consent,  and  that,  whether  forbidden  by  the  municipal  law  or 
not.  the  very  attempt  to  do  it  without  such  consent  is  an  attack  on 
the  national  sovereignty. 

"  Such  l)ein<r  the  i)ul)lic  rights  and  the  municipal  law  of  the  Uniteil 
States,  no  solicitude  on  the  subject  was  entertained  by  this  Govorn- 
ment  when,  a  year  since,  the  British  Parliament  passed  an  act  to 
provide  for  the  enlistment  of  foreigners  in  the  military  service  of 
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Great  Britain.  Nothing  on  the  face  of  the  act  or  in  its  public  his- 
torj'  indicatecl  that  the  British  Government  proposed  to  attempt  re- 
cruitment in  the  United  States,  nor  did  it  ever  give  intimation  of 
such  intention  to  this  Government.  It  was  matter  of  surprise,  there- 
fore, to  find  subsequently  that  the  engagement  of  persons  within  the 
United  States  to  proceed  to  Halifax,  in  the  British  province  of  Nova 
Scotia,  and  there  enlist  in  the  service  of  Gi-eat  Britain,  was  going 
on  extensively,  with  little  or  no  disguise*.  Ordinary  legal  steps  were 
inunediately  taken  to  arrest  and  punish  parties  concerned,  and  so 
put  an  end  to  acts  infringing  the  nninicipal  law  and  derogatory  to 
our  sovereignty.  Meanwhile  suitable  n»presentations  on  the  subject 
were  addrt»ssed  to  the  British  Government. 

^*  Then»upon  it  UH'ame  known,  by  the  admission  of  the  British  Gov- 
ernment its4»lf,  that  the  attempt  to  draw  nvruits  from  this  country 
origimited  with  it,  or  at  least  had  its  approval  and  sanction;  but  it 
als4>  apiM'jin'd  that  the  public*  agiMits  engap'd  in  it  had  '  stringent 
instructions  -  not  to  violate  the  municipal  law  of  the  United  States. 

"  It  is  difficult  to  understand  how  it  should  have  lx»en  supiH)stHl 
that  tnH)ps  (*ould  1m>  r:ns4M|  Iieiv  by  (ireat  Britain  without  violation 
of  the  nnmicipal  law.  The  unmistakablt*  object  of  the  law  was  to 
pnnent  evory  such  act  whii'h  if  |MTforme<l  must  Ik»  cither  in  viola- 
titui  of  the  law  or  in  >tudied  evasion  of  it;  and  in  either  alternative, 
the  act  done  would  Ih»  alike  injurious  to  the  sovereignty  of  the  Ignited 
State»<. 

'*  In  the  meantime  tin*  matter  ac<|uin»d  additicmal  im|H)rtance  by 
the  riN'niitments  in  tln»  United  States  not  In^intr  <lis<-ontinued.  and  the 
dischisun»  of  the  fact  that  tht^y  were  pn)secuted  upon  a  systematic 
plan  devisiMl  by  official  authority:  that  recruiting  rendezvous  had 
been  oix»ned  in  our  principal  cities  and  de|M)ts  for  the  n^vption  of 
rwruits  established  on  our  frontier,  and  the  whole  busin<»ss  <*onduct(Ml 
under  the  sufM^vi^ion  and  by  the  n»gular  n>o|MTation  of  British 
officers,  civil  and  military,  mmuc  in  the  North  Amcri<*an  pn>vinit»s  and 
.some  in  the  United  State>.  The  complicity  of  tliost*  officers  in  an 
undertaking  which  n»uM  only  Ih»  accompli^luMl  by  ilefying  our  laws, 
throwing  suspicion  over  our  attitude  of  neutrality,  and  disn»pirding 
our  territorial  rights  i**  conclusively  proved  by  the  evi<lena»  elicite<l 
on  the  trial  of  such  of  their  agi»nts  as  have  Uvn  appn^hemled  and 
convictetl.  Some  of  the  offi<'<»r«-  \\\\i<  itnplicatiMl  an»  of  high  official 
position,  and  many  of  them  In^yond  our  jurisdictitm,  >o  that  legsil 
pmreiNlings  (*ould  not  n»ach  the  sounv  of  the  mi>>4*hief. 

•'These  i-onsiderations,  and  the  fact  that  the  caux*  of  <^unplaint 
was  not  a  men»  casual  <MMMirn»nce.  but  a  delilM»nite  design,  entered 
npoii  w*ith  full  knowledgi'  of  (Mir  laws  and  national  )M>licy  and  (*on- 
du<*t«*<l  by  n»s|H>nsible  public  functionaries.  im|H'Ile«l  me  to  pn's^Mit 
ihe  casfe  to  the  British  Ciuvcrnment,  in  order  to  ^nrure  not  onlv  a 
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cessation  of  the  wrong,  but  its  i^eparation.  The  subject  is  still  under 
distuission,  the  result  of  which  will  be  communicated  to  you  in  due 
time." 

I'resldent  Pierce,  annual  uieHsage,  Dec.  3,  1855.  Richardsou*s  Metssai^'  I. 
332. 

As  to  the  sulwequent  dismissal  of  Mr.  Cranipton,  the  British  minister, 
and  certain  British  consuls,  see  supra,  §  <>40. 

Joseph  Wagner,  who,  at  the  October  term,  1855,  of  the  United  States  db«- 
trict  court  for  the  scmthern  district  of  New  York,  was  convlcttnl  of 
being  concerned  in  the  unlawful  enlistment  of  men  to  s(»rve  si  foreign 
prince,  and  sentenced  to  two  years'  imprisonment,  and  to  pay  a  fine 
of  iFKX),  was  pardoned  in  July,  1856.  (Mr.  Thomas,  .Xssist.  Sec.  of 
State,  to  Mr.  Hillyer,  July  31,  185(5,  45  MS.  Dom.  Let.  427.) 

It  is  not  a  crime,  under  the  neutrality  law,  to  leave  this  country 
wuth  intent  to  enlist  in  foreign  military  service;  nor  to  transiDort  per- 
sons out  of  the  country  with  their  own  consent  who  have  an  intention 
of  so  enlisting.  To  constitute  a  crime  under  the  statute,  such  person 
must  be  hired  or  retained  to  go  abroad  with  the  intent  to  be  so 
enlisted. 

United  States  v.  Louis  Kazinski,  2  Sprague,  7. 

"  I  have  to  acknowledge  the  receipt  of  your  No.  145  of  the  7th 
instant,  in  which  you  report  your  action  in  relation  to  a  public  an- 
nouncement in  a  newspaper  of  Ciudad  Bolivar  that  the  Spanish  vice- 
consul  in  that  city  luul,  by  the  authority  of  the  Spanish  legation  at 
(^aracas,  optMied  books  '  for  the  enrollment  of  volunteers  and  the  recep- 
tion of  subscriptions'  in  aid  of  Spain  in  her  war  with  the  Unitotl 
States.  You  state  that  both  the  President  and  the  minister  of  fonnpi 
affairs  of  A'enezuela  agreed  'that  the  Spanish  legation  had  gone  too 
far.  and  that  a  stop  should  innnediately  be  put  to  its  efforts  to  rai>e 
men  and  mont^v  on  Venezuelan  soil  with  which  to  oppose  the  Fnite<l 
States,'  and  it  appears  that  as  a  result  of  your  rej>resentations  tlu* 
ministry  of  foreign  affairs  issued  on  the  1st  of  June  a  decree  in  whifh 
attention  is  called  to  various  i)rovisi()ns  of  the  i)enal  code  of  Venezuela 
bv  which  it  is  forl)idden  to  anvone,  without  authoritv  of  the  national 
government,  to  make  I(»vies  or  to  arm  and  ecpiip  '  AVnezuelans  or 
foreigners  on  Wnezuelan  soil  destined  for  the  service  of  another 
nation,  or  to  arrogate  to  himself  illegal  functions,  antl,  without 
authority,  to  open  an  ollice  for  making  sul)scrii)tions  or  enlistments.' 

'*  Upon  your  re})ort  of  the  matter  by  cable,  with  the  inquiry  whelluT 
you  should  dcnuind  the  dismissal  of  the  Spanish  minister  at  Carac^K 
the  Department,  in  its  teleu:rai)hic  replv,  instructed  vtui  to  lav  mi*'" 
evidences  as  you  |)ossess(Ml  of  the  minister's  offensi»s  before  tiie  Venez- 
uelan (iovei-nment,  with  an  expression  of  conlideni-e  that  it  wouM 
take  a])propriatc  measures  for  the  vindication  of  its  sovereignty.   The 
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Departmont  <h»i»nMMl  it  pro|HT.  aftor  tho  pnK>fs  .should  Im*  prosent<Ml  to 
tli«»  minister  of  f<»riMpi  alfuirs,  to  afford  the  Wiiezuelaii  (ioverniiient 
all  op|xirtuiiity  to  invt^tipite  the  iiiattor,  and  of  its  own  motion  to  take 
sucli  fnrthcT  action  as  tho  farts  shouhl  rociuiro.  It  is  assumed  that  the 
Venezuelan  (roveniment,  c»s|x»cially  in  view  of  what  you  say  of  its 
friendly  disposition  toward  the  l;nite<l  Stat(*s,  will  not  Ix*  disinrlined 
to  si^iifv  in  a  sul>stantial  way  its  disph'asure  at  what  simmus  to  have 
lMH>n  a  flagrant  attempt  to  disn^^ird  its  laws  and  its  neutrality.** 

Mr.  Day.  S4*<*.  of  Stiit«'.  to  Mr.  liiMmiiH,  iiiiii.  to  V(MU*7.m*la.  June  20.  1K{)8, 
For.  Uel.  IHSW.  1  VMi. 

In  a  report  of  the  chief  of  the  Bureau  of  Navigation  of  tho  Navy 
Department,  eonnnunirattMl  hy  the  Acting  S€»cretary  of  the  Xavy  to 
the  Secretary  of  State.  June  1,  1H1>K,  it  is  said  to  Ih»  '*  tlie  opinion  of  the 
Bun*au  tliat  not  even  a  (*itizen  of  the  United  States  n>siding  abroad 
(*an  enlist  in  time  of  war  without  <*oming  to  the  United  States,  unless 
neutralitv  laws  an»  violated." 

ft 

For.  UH.  IM!W.  llin. 

3.  FiTTiN<}  Oct  or  Arm  i  no  of  Viihhixh. 

(  1  )    HTATrTORV    PROVIKION8. 
J5   1294. 

*'  Every  person  who,  within  the  limits  of  the  United  States,  fits  out 
and  arm.s.  or  attempts  to  Kt  out  and  ann,  or  pnK*un>s  to  \n*  tiiXin]  out 
mnd  armed,  or  knowingly  is  con(vrne<l  in  the  furnishing.  Ktting  out, 
or  anning,  of  any  vess4*],  with  intent  that  such  vess4»l  shall  Im'  employed 
in  the  si»rvict*  of  any  foreign  princv  or  state,  or  of  any  <*oU>ny,  district, 
or  people,  to  cruis<»  or  commit  hostilitit*s  again.st  the  suhjcvts,  citizens, 
or  pro|x»rty  of  any  foreign  princv  or  state,  or  of  any  colony,  district, 
or  people  with  whom  the  Unites!  States  an»  at  j)eaiv,  or  who  issues  or 
delivers  a  commis.sion  within  the  territory  or  jurisiliction  of  the 
llniteil  States,  for  anv  vess*»l,  to  the  intent  that  she  mav  U»  «>  em- 
ploTtnl,  shall  Im»  d<H'nuM|  guilty  of  a  high  mis^lemeanor,  and  shall  Im^ 
finiMl  not  more  than  ten  thousand  dollars,  and  impriHUunl  not  mon* 
than  thn»<»  years.  And  every  such  vesM»l.  her  tackle,  appan*].  and  fur- 
nitiin*,  together  with  all  nuiterial>,  ann>«,  ammunition,  and  stores, 
which  may  have  lx*t*n  pHMMinnl  for  the  huilding  and  <H|uipment 
thennif,  shall  U»  forfeited:  one-half  to  the  ust*  of  the  informer,  and 
the  other  half  to  the  usi»  of  the  United  States.** 

Sec.  ,%2^<3.  RoviMsl  Statute?*. 

**  Every  citizen  of  the  Unite«l  States  who,  without  the  limit!^ 
ibareof,  fits  out  and  arms,  or  attempts  to  fit  out  and  arm,  or  pro- 
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cures  to  be  fitted  out  and  armed,  or  knowingly  aids  or  is  concerned 
in  furnishing,  fitting  out,  or  arming  any  private  vessel  of  war,  or 
privateer,  with  intent  that  such  vessel  shall  be  employed  to  cruise, 
or  commit  hostilities,  upon  the  citizens  of  the  United  States,  or 
tlieir  property,  or  wlio  takes  the  command  of,  or  enters  on  board 
of  any  such  vessel,  for  such  intent,  or  who  purchases  any  intei-est  in 
any  such  vessel,  with  a  view  to  share  in  the  profits  thereof,  shall  l)e 
deemed  guilty  of  a  high  misdemeanor,  and  fined  not  more  than  ten 
thousand  dollars,  and  imprisoned  not  more  than  ten  years.  And  the 
trial  for  such  offense,  if  committed  without  the  limits  of  the  United 
States,  shall  l)e  in  the  district  in  which  the  offender  shall  be  appre- 
hended or  first  brought.'' 

StH\  r»l»H4,  UovlstMl  StatwtoH. 

The  half  of  the  proceeds  of  a  vessel,  forfeited  and  sold  for  viola- 
tion of  the  neutrality  laws,  belcmging,  under  section  5233,  Revi.sotl 
Statutes,  to  the  informer,  does  not  by  lapse  of  time  become  the  prop- 
erty of  the  United  States,  even  if  no  one  appears  to  claim  it. 

Unitwl  States  v.  The  Uesohite,  40  Fed.  Uop.  54:^. 

(2)    ORIGIN   OF   INHIBITION. 
§  1295. 

"y'yTion  M.  Gonet  came  to  the  United  States  as  Frencli  mini-ttT 
in  l7i)H,  lu*  brought  with  him  a  (luantity  of  blank  commissions,  ami 
after  his  arrival  proceeded  to  fit  out  and  commission  privativrs. 
Referring  to  this  fact,  and  particularly  to  the  capture  and  brin^rin^' 
into  Philadelphia  of  a  shij)  bv  one  of  thes(^  cruist»rs,  Mr.  Jefferson, 
on  June  .">,  17J)»^,  wrote  to  M.  Genet  that,  as  it  was  "'  the  riolit  of 
every  nation  to  prohibit  aets  of  sovereignty  from  being  exercised  hy 
nny  other  within  its  limits,  and  the  fluff/  of  a  neutral  nation  to  |)n>- 
hi])it  such  as  would  injure  one  of  the  warring  powers/"  so  "  the  grant- 
ing  niilitarv  commissions,  within  the  United  States,  bv  anv  other 
authority  than  their  own."  was  '"  an  infringement  on  their  st>v- 
ereignty,  and  ])articularly  so  when  granted  to  tlieir  own  citizens,  to 
lead  them  to  commit  acts  contrary  to  the  duties  thev  owe  their 
own  country/'  The  departure  of  the  vessels,  so  illegally  iMpiipp^l' 
from  the  ports  of  the  I'nited  States  was  therefore  requested. 

This  re(|uest  was  not  c()m})lied  with,  and  captures  continiieil.  to- 
gether with  the  sale  of  prizes  in  the  ports  of  the  United  States. 
Accordingly,  on  August  7,  1793,  Mr.  Jefferson  informed  M.  Genet 
that  the  President  considered  the  United  States  "'as  bound,  pursuant 
to  positive  assurances,  given  in  conformity  to  the  laws  of  neutrality, 
to  effectuate  the  resstoration  of,  or  to  make  compensation  for,  prills 
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which  shall  have  been  made,  of  any  of  the  parties  at  war  with  France, 
sut)se(|uenl  to  the  5th  day  of  June  last,  by  privateers  fitted  oiU  of  our 
ports;"  that  it  was  consequently  expected  that  he  would  '*  cause*  resti- 
tution to  l)e  made  *^  of  all  prizes  so  taken  and  brouglit  in  sul^sequeiit 
to  that  day,  ''in  defect  of  which,  the  President  considers  it  as  incuni- 
lK»nt  \\\Hm  the  United  States  to  indemnify  the  owners  of  those  pri/iCs, 
the  indemnification  to  Im?  reimbursed  by  the  French  nation  f  and  that, 
**  lK»sidt»s  taking  efficacious  measures  to  prevent  the  future  fitting  out 
privatwrs  in  the  jx)rts  of  the  United  Stat<»s,  they  will  not  give 
asvltun  therein  to  anv  which  shall  have  In^en  at  anv  time  so  fitted  out. 
and  will  cause  restitution  of  all  such  prizes  as  shall  Ik*  here^ifter 
bn)uglit  within  their  |)orts,  by  any  of  the  said  privatet»rs." 

A  similar  note  was  addressed  to  the  British  minister,  and  this  was 
followed  up,  on  Septeml)er  5,  1793,  by  another,  in  which  Mr.  Jef- 
ferson ctmiprehensively  defined  the  position  of  the  Ignited  State's, 
R4»ferring  to  the  tn*aties  of  the  Uniteil  States  with  Franc<»,  the 
Netherlands,  and  Prussia,  by  which  the  contracting  parties  wcn» 
Ixnmd  to  endeavor,  "  by  all  the  means  in  their  iK)wer,''  each  to  pro- 
tect and  defend  in  its  ports  or  waters,  or  tlie  seas  near  its  (*oasts, 
vessi»ls  and  effects  lielonging  to  citizens  of  the  other,  and  to  nM'over 
and  c*aust»  to  Im*  reston»d  to  the  right  owners  any  such  vessels  or 
eff«His  as  should  then»  lie  taken  from  them,  Mr.  Jefferson  said : 

"Though  we  have  no  similar  treaty  with  (in»at  Britain,  it  was  the 
opinion  of  the  President  that  we  should  use*  towards  that  nation 
the  same  rule,  which,  under  this  article,  was  to  govern  us  with  the 
other  naticms  and  even  to  extend  it  to  captun»s  made  tm  thf  hfijh 
nean^  and  brought  into  our  ports,  if  done  by  vessels  which  had  Ix^en 
anne<l  within  them.  Having,  for  particular  n»asons,  f()rlH)rne  to 
use  all  the  meatus  in  our  iH)wrr  for  the  restitution  of  the  thnH»  vi^ssels 
mentioned  in  my  letter  of  August  7th,  the  IVesident  thought  it 
incumbent  on  the  United  States  to  make  comixMisation  for  them; 
and  though  nothing  was  said  in  that  letter  of  other  vess<»ls  taken 
under  like  circumstance^,  and  brought  in  after  the  5th  June,  and 
before  the  date  of  that  letter^  yet,  when*  the  same  forliearance  had 
taken  place,  it  was,  and  is  his  opinion,  that  (X)mix>nsation  would  Ih' 
equally  due.  As  to  prizes  made  under  the  same  circunistancvs,  and 
brought  in  aftt^  the  date  of  that  letter^  the  President  determined, 
that  all  the  means  in  our  power  shotdd  Ik»  usimI  for  their  n*stitution. 
If  these  fail,  as  we  >hould  not  Ite  iMiund  by  our  treaties  t(»  nuike 
compensation  to  the  other  iK)wers,  in  the  analogous  (*as(».  he  did  not 
mean  to  give  an  opinion,  that  it  ought  to  lie  dcuie  to  (tnnit  Britain. 
But  still,  if  any  cases  shall  arise  sul>s4M|uent  to  that  date,  the  circnm- 
stances  of  which  shall  place  them  on  similar  gnuind  with  thasi>  U'fon* 
it,  the  IVesident  would  think  compensation  equally  incumlN*nt  on 
the  United  States.    Instructions  are  given  to  the  governors  of  the 
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different  States,  to  use  all  the  means  in  their  power  for  restoring 
prizes  of  this  last  description,  found  within  their  jwrts.  Though 
they  will,  of  course,  take  measures  to  be  informed  of  them,  and  the 
General  Government  has  given  them  the  aid  of  the  custom-house 
officers  for  this  purpose,  yet  you  will  be  sensible  of  the  importance 
of  multiplying  the  channels  of  their  information,  as  far  as  shall 
depends  on  yourself,  or  any  persons  under  your  direction,  in  order 
that  the  governors  nuiy  use  the  means  in  their  power  for  making 
restitution.  Without  knowledge  of  the  capture,  they  can  not  restore 
it.  It  will  always  l>e  best  to  give  the  notice  to  them  directly;  but 
any  information,  which  you  shall  be  pleased  to  send  me  also,  at 
any  time,  shall  be  forwarded  to  them,  as  quickly  as  distance  will 
permit.  TIence  you  will  perceive,  sir,  that  the  President  contem- 
plates rcMitntion  or  compensation^  in  the  cases  before  the  7th  of 
August,  and  after  that  date,  restitution^  if  it  can  be  effected  by  any 
means  in  our  power.  And  that  it  will  be  important,  that  you  should 
substantiate  the  fact  that  such  prizes  are  in  our  ports  or  waters. 

"  Your  list  of  the  privateers  illicitly  armed  in  our  ports  is,  I  believe, 
correct.  With  respect  to  losses  by  detention,  waste,  spK>liation,  sus- 
tained by  vessels  taken  as  before  mentioned,  between  the  dates  of  June 
5th,  and  August  7th,  it  is  proposed,  as  a  provisional  measure,  that  the 
collector  of  the  customs  of  the  district,  and  the  British  consul,  or  any 
other  person  you  please,  shall  appoint  persons  to  establish  the  value 
of  the  vessel  and  cargo,  at  the  times  of  her  capture,  and  of  her  arrival 
in  the  j)()rt  into  which  she  is  brought,  according  to  their  value  in 
that  port.  If  this  shall  be  agreeable,  and  you  will  l^e  pleased  to 
signify  it  to  nie,  with  the  names  of  the  prizes  understood  to  Ix*  of 
this  (lescri])tion,  instructions  will  be  given  accordingly  to  the  iiil- 
lectors  of  the  customs  where  the  respective  vessels  are.'' 

Referring  to  this  letter.  Hall  says:  ^^  The  policy  of  the  I'niteil 
States  in  I7l)»^  constitutes  an  ejK)ch  in  the  development  of  the  u>a*rt^ 
of  neutrality.  There  can  be  no  doubt  that  it  was  intended  an<l 
believed  to  give  effect  to  the  obligations  then  incumbent  upon  neutrals. 
But  it  rc])r(»sente(l  In'  far  the  most  advanced  existing  opinicms  as  to 
what  those  ()l>ligati()iis  were;  and  in  some  points  it  even  went  further 
than  authoritative  international  custom  has  up  to  the  prest^nt  time 
adyanc(»d.  In  the  main  however  it  is  identical  with  the  standard  of 
conduct  which  is  now  adopted  by  the  connnunity  of  nations." 

Mr.  .JclTerson.  Sec.  of  State,  to  M.  (Jenet.  June  ."i,  170.%  Am.  State  Pai^tTS. 
For.  Kcl.  I.  ir>();  same  to  same,  Aug.  7.  170:^.  id.  ir»7 ;  Mr.  .Jefft*rs«»iL 
Sec.  of  State,  to  Mr.  Ilanunond,  Sept.  5,  W^X  i<l.  174:  IlaU.  Int 
Law  (Titli  c(l. ),  r»l):i:  Moore,  Int.  Arl)itrations,  I.  :n2-:^n;.  :V12-:u:>:  iJ 
IV.  \VMi)\  10  Wasliington's  Writings.  r>4('>. 

Sec,  also,  Mr.  Jefferson  to  Mr.  Madison,  May  l.S.  niV^.  2  Randairs  JefftT- 
son,  V.W  ;  Mr.  Jefferson,  Sec.  of  State,  to  Mr.  Uawle,  May  15.  ITVfll 
5  MS.  Dom.  Let.  109. 
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**  Under  tlie  iieooiid  point  of  rlew  it  appmni  to  me  wronf?  on  tlie  part  of 
the  Unltetl  StatOM  (wtM»re  not  conHtrained  by  treatlc'M)  to  i>onnit  one 
imrty  in  the  pronent  war  t^>  do  what  <*an  not  Ih*  {leruiltted  to  the  other. 
We  ran  not  fiennlt  the  (MHMiii(*H  of  Kramt*  to  fit  ont  privat4H>rH  in  our 
|N)rtH.  hj  the  22d  article  of  our  treaty.  W(»  ouicht  not,  therefort*.  to 
permit  FraiM'e  to  do  it ;  tlie  tnmty  leavinK  uh  fret*  ty  n»fn>»<»,  and  t\w 
refuMil  tieinic  ne<*ewmry  tf>  prenerve  a  fair  neutrality.  Yet  ifinniderinK 
that  the  [ireHent  Im  tlie  fln«t  cniHe  which  Imim  aritHMi :  that  it  Iuih  In*<mi  in 
the  flrNt  moment  of  the  war.  In  one  of  tlie  niont  dlKtant  iM>rtK.u»f  the 
l^nlte<!  8tateH,and  l»efore  im^aHureH  nnild  lie  taken  by  the  <;overiinient 
tf>  meet  all  tlie  easen  which  may  flow  fnuii  the  infant  Htnte  <if  our 
(ffovernment.  and  nov(*lty  of  our  |MMltlon.  it  ouKht  t«>  Ih>  placed  by  Credit 
Britain  anionic  the  accidentM  of  loita  to  which  a  nation  is  oximiwhI  in  a 
Ktate  of  war,  ami  hy  no  iiieanM  an  a  pnMn«*<litatfHl  wroin;  on  the  part  of 
the  (tovemment.  In  the  laxt  liKht  it  c*an  not  lie  taken.  Imhiium*  the 
af*t  fnmi  which  it  reKultn  place<l  tlie  rnite<l  Stat<*»(  with  the  ofTeiideil. 
and  not  the  offendinic  iiarty.  Her  mlnixter  haMw*«*ii  hiiiiK<»lf  that  there 
could  have  lieen  on  our  fairt  neither  fienulHxion  iK>r  (iinnivancc*.  A 
very  moderate  a|ioloio*  then  from  the  United  Statf*M  oufcht  to  Mitinfy 
Great  Britain."  (Opinion  of  Mr.  JefferMin.  Se<\  of  State,  on  the  reHtl- 
tution  hy  the  United  States  of  pri»*s  taken  hy  Freiu'h  privateera  fltte<l 
out  in  ChjirleHton.  May  ir>.  ITai,  2  UaudallH*  Life  of  JefTc^rMm.  137.  i 

**The  practice  of  commiaHionlnic,  (Hiuippiiif?  and  manning  veaMelM  in  our 
|»orta.  to  cruiw*  on  any  of  the  belligerent  imrtiea.  If*  e<pnilly  and  en- 
tirely diaapproved ;  and  the  Government  will  take  effectual  meaaurea 
to  prevent  a  r«»i>etltion  of  It.*'  (Mr.  JefTeraon,  Sec.  of  State,  to  tlie 
mlnlKter  of  Great  Britain.  May  ir».  ITtKi,  'A  Jeff.  Wi>rka.  551).) 

**Am  it  waa  apprehend(*d  by  the  Un^aident  i»f  the  Unitinl  Stat4*a  that  at- 
tempts mifcht  lie  made  by  iierminM  within  the  UnitiHl  Statea  t«i  anu 
and  (Npilp  v«*Hm*la  for  the  puri><>>*<*  of  cniiHiii)c  aKainat  Mime  of  the  ih»w- 
€*ra  at  thia  time  eii);afC(*<l  in  war.  wlien>by  the  |N*ac«*  of  the  Uiiit4*«l 
Statea  mlicht  l>e  ctmimittcHl.  tlie  ipovernorM  of  tlu'  H<*veral  Stat<*>4  wen* 
dealred  to  be  on  the  watch  aicaiiiHt  Mu<*h  eiiter|>riset(,  niid  to  m*\zA*  aucli 
veaaela  found  within  the  Jurisdiction  of  their  States.**  (Mr.  Jeffer- 
son. Sec.  of  Sate,  to  U.  S.  district  attorney  for  New  York.  Jnn«'  12. 
ITa'S,  5  MS.  I  Kim.  l^t.  14a.) 

**  I  indole  you  also  several  mcmioriala  and  letters  which  have  fiassed  Is* 
tween  tlie  Exe<*utive  and  the  ministers  of  Framv  and  KiiKlaiid.  Tlies4» 
will  develf»p  to  you  tla*  principles  on  which  we  an*  pnstnHlinK  Is* 
twe«Mi  tlH*  tiellif^^reiit  lowers.  The  «l«*<*iHioiis.  lM*in»;  f(Mind(*il  on  what 
la  comvlvet!  to  lie  riycoiouH  Justi*i».  >:ive  dissiitisfaction  to  Isith  iKirtlen. 
and  pnalwe  <*f>mplaints  fnan  both.  It  is  our  duty.  Is»wevcr.  to  is»r 
aevere  In  tliem  and  to  imM»t  the  (xinse«iuen<*(*s.  You  will  olis«»rvi»  that 
Mr.  Hammond  pni|MNM*s  to  refer  to  his  <n»urt  tla*  determination  of  the 
Preaident  that  tlie  prizes  taken  by  tla*  Citttyfii  ihnvt  <inild  not  lie 
Klven  up:  the  reasons  for  this  an«  e.\plain(*il  in  tin*  pa|M*rs.  Mr. 
Genet  had  stated  that  sIm»  was  inaniuMl  by  FnMich  citizens.  .Mr. 
Hammond  had  not  state<l  to  the  ««<ontniry  Itefore  tlie  il«H*islon.  Nei- 
ther produce<l  any  pniofs.  It  was  tlien*fon*  supi^omhI  that  sIm>  was 
manned  prim*i|Nilly  with  French  citiz«*ns.  After  tht*  de«*lslon  Mr. 
Hammond  denies  tla*  fact,  but  witlanit  pnHlu<*inK  any  pmof.  I  am 
really  unable  to  say  liow  it  was.  but  I  Is^lieve  It  to  Im>  certain  that 
there  were  very  few  Americans.  He  says  the  laaulng  the  commission. 
•ICt  by  Mr.  Genet  witblD  our  territory  wu  an  Infrlnfement  of  our 
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sovereignty ;  therefore,  the  proceeds  of  it  should  be  given  np  to  Great 
Britain.    The  Infringement  was  a  matter  between  France  and  a««. 
Had  we  insisted  on  any  penalty  or  forfeiture  by  way  of  satisfaction 
to  our  insulted  rights,  it  wonld  have  t)elonged  to  us,  not  to  a  third 
party.    As  between  Great  Britain  and  us,  considering  all  the  circum- 
stances  explained  In  the  papers,  we  deemed  we  did  enough  to  satisfy 
her.     We  are  moreover  assured  that  It  is  the  standing  usage  of  France, 
perhaps,  too,  of  other  nations.  In  all  wars,  to  lodge  blank  commissioan 
with  all  their  foreign  consuls  to  be  given  to  every  vessel  of  tlieir 
nation,  merchant  or  armed,  without  which  a  merchant  vessel  would 
be  puiMshed  as  a  pirate  were  she  to  take  the  smallest  thing  of  the 
enemy  that  should  fall  in  her  way.    Indeed,  the  place  of  tlie  delivenf 
of  a  commission  is  immaterial,  as  It  may  be  sent  by  letter  to  auyuue. 
So  it  may  l>e  delivered  by  hand  to  him  anywhere ;  the  place  of  t^ifiM- 
turc  by  the  sovereign  is  the  material  thing.     Were  that  to  be  done  in 
any  other  jurisdiction  than  his  own,  it  might  draw  the  validity  of  ttie 
act -into  question."     (Mr.  Jefferson,  Sec.  of  State,  to  Mr.  Pinckney. 
mln.  to  England,  June  14,  1793,  MS.  Inst  U.  States  Ministers,  I.  907.) 

See,  also,  Mr.  Jefferson,  Sec.  of  State,  to  Mr.  Hammond,  British  min^ 
June  19,  1793,  5  MS.  Dom.  Let  164. 

In  Mr.  Jefferson's  letter  of  June  17,  1793,  to  M.  Genet,  lie  stated  thjU.  it 
being  reported  to  the  President  that  an  armed  French  cruiser  was 
fitting  out  arming,  and  manning  in  the  port  of  New  York,  for  tbe 
express  purpose  of  cruising  against  certain  other  nations  with  wliom 
we  were  at  peace,  that  she  had  taken  her  guns  and  ammunition  aboai^ 
and  was  on  the  point  of  departure,  "  orders  were  immediately  sent  to 
deliver  over  the  vessel,  and  the  persons  concerned  in  the  enterprise, 
to  tlie  trllmnals  of  the  country;  that  if  the  act  was  of  those  for- 
bidden by  tlie  law,  it  might  be  punished,  if  it  was  not  forbidden,  it 
niij^ht  bo  so  doclared."  (1  Waifs  State  Papers,  91);  1  Am.  State 
l*np<TS.  For.  Uel.  154.) 

Genet's  notes  of  June  25,  1793,  giving  notice  of  arming  of  English  ves<el> 
in  United  States  harlM)rs,  are  In  1  Am.  State  PaiH»rs,  For.  Ktl.  !.'>;►. 
and  in  succeeding  pages  of  the  same  volume  there  is  other  o^rre- 
sjiondence  as  to  the  arming  of  vessels  in  such  ports. 

"  The  oriofinal  arming  and  equipping  of  ves.sels  in  the  ports  of  the 
United  Slates,  by  any  of  the  belligerent  parties,  for  military  scrvkv. 
oUVnsive  or  defensive,  is  deemed  unlawful. 

*'  K<iuij)nienls  of  merchant  vessels,  by  either  of  the  Ix^lligerent  par- 
ties, in  the  i)orts  of  the  United  States,  purely  for  the  aceonnn<Kl:iti«>ii 
of  them  as  such,  is  deemed  lawful. 

"  Kqui|)ments  in  the  ports  of  the  United  States,  of  vessids  of  war  in 
the  inunediate  service  of  the  Government  of  anv  of  the  lH»llii^'^^'Iif 
parties,  which,  if  done  to  other  vessels,  would  be  of  a  doubtfil 
nature,  as  being  ai)plicable  either  to  commerce  or  war.  are  dtvui*"! 
lawful.     .     .     . 

"  Ecjuipments  of  vessels  in  the  ports  of  the  United  States,  whioli  art' 
of  a  nature  solely  adapted  to  war,  are  deemed  unlawful;  ext^tf^ 
those  stranded  or  wrecked,*'  etc. 

Iliuuilton's  Treasury  Circular  of  Aug.  4,  17^,  1  Am.  State  Papers,  IV' 
Kel.  UO,  141. 
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^  UVIMS  ADOPTED  BY  THE  CABINET  A8  TO  THE  EQUIPMENT  OF  >'EA8ELS 
IN  THE  PORTS  OF  THE  UNITED  STATES  BY  BELX.IGERENT  lH>WFJm,  AND 
PROCT.EDINC28  ON  THE  CX>NDUCT  OF  THE  FRENCH   MINISTER. 

"ArousT  3d,  1793. 

^'  1.  Tlie  original  arming  and  equipping  of  vessels  in  the  |M)rts  of 
the  United  States  by  any  of  the  belligerent  parties  for  military  S4»rv- 
i<v  otfensive  or  defensive  is  deemeil  unlawful. 

'*  2.  Equipments  of  merchant  vessels  by  either  of  the  lK»lligen*nt 
parties,  in  the  jwrts  of  the  United  States,  purely  for  the  ac^^onmuHlH- 
tion  of  them  as  such,  is  deemed  lawful. 

^  3.  Equipments  in  the  ports  of  the  United  States,  of  vessels  of 
war  in  the  imme<liate  st»rvi(i»  of  the  government  of  any  of  the  U'llig- 
erent  parties,  which,  if  done  to  otlier  vessels,  would  Im»  of  a  doubtful 
nature,  as  lieing  applicable  either  to  commerce  or  war,  are  dtH^meil 
lawful;  exc*ept  those  which  shall  have  made  pri?^  of  the  subjects, 
people,  or  proi)erty  of  France,  coming  with  their  prize.s  into  the  ixirts 
of  the  United  States,  pursuant  to  the  seventeenth  article  of  our  treaty 
of  amity  and  commerce  with  France. 

**  4.  E<|uipments  in  the  jxirts  of  the  United  States,  by  any  of  the 
parties  at  war  with  France,  of  vessels  fitted  for  merchandise*  and  war, 
whether  with  or  without  commissions,  which  are  doubtful  in  their 
nature,  as  lieing  applicable  either  to  commerce  or  war,  are  deemed 
lawful,  except  those  which  shall  be  made  prize,  &c. 

"  5.  Equipments  of  any  of  the  vessels  of  France  in  the  jKirts  of  the 
United  States,  which  are  doubtful  in  their  naturt*,  as  l>eing  applic*able 
to  (commerce  or  war,  are  deemed  law  fid. 

**  C.  Equipments  of  every  kind  in  the  iK)rts  of  the  United  States,  of 
privateers  of  the  powers  at  war  with  France,  are  deemed  lawful 
[unlawful]. 

"  7.  Equipments  of  vessels  in  the  jxirts  of  the  Unite<l  States,  which 
are  of  a  nature  solely  adaptetl  to  war,  are  deemed  unlawful :  excvpt 
those*  stranded  or  wrecked,  as  menticmed  in  the  eighteenth  article  of 
our  treaty  with  Franc^e,  the  sixteenth  of  our  tn»aty  with  the  Unite<l 
Netherlands,  the  ninth  of  our  treaty  with  Prussia:  and  ex<vpt  those 
mentioned  in  the  nineteenth  article  of  our  treatv  with  Fnuuv,  the 
seventeenth  of  our  tn^aty  with  the  United  Netherlands,  the  eighteenth 
of  our  treaty  with  Prussia. 

"  8.  Vessels  of  either  of  the  parties  not  armed,  or  arnunl  pn>vious 
to  their  coming  into  the  fx^rts  of  the  Uniteel  Statics,  which  shall  not 
have  infringed  any  of  the  foregoing  rules,  nmy  lawfully  engage  or 
enlist  their  own  subjects  or  citizens,  not  IxMug  inhabitants  of  the 
United  States;  except  privat<H»rs  of  the  jwwers  at  war  with  Frana\ 
nnd  except  those  vessels  which  sliall  have  made  prize,  &c. 
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''  The  foregoing  rules  having  been  considered  by  us  at  several  meet- 
ings, and  being  now  unanimously  approved,  they  are  submitted  to  the 
President  of  the  United  States. 

"  Thomas  Jeffrekson. 

"  Alexander  Hamilton. 

"  Henry  Knox. 

"  Edmund  Randoijph." 

The  above,  which  is  given  In  10  Washington's  Writings  (by  Si>ark8).  5461 
as  a  cabinet  rosoiutlon,  appears  In  1  Am.  State  Papers,  For.  ReL  1-k). 
as  an  appendage  to  Hamilton's  Treasury  Circular  of  Aug.  4.  1798. 
In  10  Washington's  Writings,  540,  the  serious  mistake  is  made  of 
putting  "  lawful  "  for  **  unlawful  "  at  the  end  of  clause  "  a" 

For  namilton's  Treasury  Circular,  see,  also,  Moore.  Int  Arbitrations.  IV. 
3971  et  seq. 

Etienne  (iuinet  and  John  Baptist  I^e  Maitre  were  indicted  for  a 
misdemeanor  for  fitting  out  and  arming  the  vessel  Les  Jumemix^  at 
Philadelphia,  to  be  employed  in  the  service  of  the  Republic  of  France 
against  Great  Britain,  both  powers  being  at  peace  with  the  United 
States.  The  indictment  was  brought  upon  section  3  of  the  neutrality 
act  of  1795.  Guinet  only  was  apprehended.  He  pleaded  not  guiltj*. 
It  appeared  on  the  trial  that  the  vessel  when  she  entered  Philadelphia, 
being  laden  with  sugar  and  coffee,  mounted  four  guns  and  two  swivek 
She  had  originally  been  a  British  cutter  employed  in  the  Guinet 
trade,  and  had  ten  i^ortholos  on  each  side;  but  only  four  were  actually 
ojK'ii  at  the  time  of  her  arrival,  to  acconunodate  the  four  guns  thu> 
mounted.  After  her  arrival  a  contract  was  made  with  a  ship  car- 
penter to  rei)air  her,  her  condition  being  very  rotten;  and  the  car- 
penter ngrwd  to  open  only  the  twenty  ports  which  were  pierced  when 
^^he  came  into  the  port.  While  the  repairs  were  proceeding,  the  Gov- 
ernment instituted  an  inquiry  into  the  subject.  The  twenty  jK)rt> 
were  then  open,  the  u])per  deck  was  changed,  and  four  gims  on  car- 
riages, with  two  swivels,  were  lying  on  the  wharf.  The  carf^ntor 
was  ordered  to  desist,  and  a  report  was  made  to  the  Secretary  of  War. 
who  directed  that  all  the  recent  warlike  equipments  Ih»  dismantle*], 
and  the  vessel  restored  to  th(»  state  in  which  she  arrived.  The  warden 
of  the  ])()rt  caused  the  ])()rtholes  to  be  shut  up,  and  refused  even  io 
allow  any  rin<^l)olts  to  Ix^  fixed  in  the  vessel.  \Mien  she  siiiknl  ^li^" 
carried,  accordin<r  to  the  custom-house  entry,  nothing  in  her  hold  b"t 
provisions,  water  casks,  and  wood.  A  witness  stated  that  a  few  days 
previously  he  saw  four  guns  in  her  hold,  and  the  carpenter  who 
i-epaired  the  boat  said  that  she  carried  the  four  guns  and  two  swivels 
which  she  l)rou<rht  with  her.  She  sailed  in  the  middle  of  the  day,  an«i 
some  of  the  workmen  went  down  in  her  as  far  as  T^eague  Island.  ?b^ 
came  to  at  Wilmin<rton,  where  she  took  on  board  three  or  four  car- 
riage guns,  some  small  kegs,  the  contents  of  which  were  unknowDi 
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and  twenty  to  thirty  muskets.  The  vessel  then  dropped  down  to  New 
C/Hstle,  and  a  pilot  l)oat  was  sent  to  Philadelphia  to  get  some  more 
gims  and  other  articles.  While  the  l>oat  was  waiting  at  Philadelphia 
for  this  puri>ose,  she  was  seized,  as  well  as  the  jfuns  which  were  lying 
on  the  wharf,  and  the  parties  engaged  in  the  transaction,  one  of 
whom  was  Uuinet,  were  arrested. 

The  court  held  that  the  third  section  of  the  neutrality  statute  was 
meant  to  include  all  cases  of  vessi»ls  armeil  within  United  States 
ports,  and  that  converting  a  merchant  ship  into  a  vessi'l  of  war  must 
\}o  dei*me<l  an  original  outfit,  the  offense  (consisting  in  the  (conversion 
fn>m  a  jieaceful  use  to  warlike  pur|M>ses.  It  was  tnie,  said  the  court, 
that  the  vessel  left  the  wharf  with  (mly  the  nuniU'r  of  guns  which  she 
had  i)rought  into  port:  but  it  was  e<|ually  true  that  wlu>n  she  had 
dnipfKMl  down  the  river,  she  t(H)k  on  Ixiard  thrw  or  four  more  guns, 
muskets,  water  (*asks,  etc,  and  it  was  manift*st  that  other  guns  were 
ready  to  l)e  sent  to  her  by  the  pilot  l)oat.  Th(*se  circumstances  cliiarly 
proved  a  conversion  from  the  original  (Mwnmercial  design  of  the  vessel 
to  a  design  of  cruising  against  the  enemic»s  of  Frana*.  It  was  only 
necessary  then»fon^  to  as(*ertain  how  far  the  defendant  was  knowingly 
cxmcerned  in  the  offense  in  (question.  It  had  Inh^u  ulh>ged  in  his 
defense  that  he  was  men»ly  an  interpreter.  If  he  had  ap|M'ared  in 
that  character  ahme,  the  (*ourt  declared  that  it  would  not  have  thought 
it  a  sufficient  ground  for  conviction.  But  the  jury  were  to  collec*t 
their  views  of  the  nuitter  from  all  the  circumstances.  It  apiKMired 
that  the  defendant  carried  «»rders  from  the  owner  of  the  ship  to  the 
ship  cariM'UtcT;  that  he  told  the  pilot  Imiv  at  what  time  the  guns 
should  lie  taken  (m  lM)ard  the  Umt  to  U*  (*arried  to  the  ship;  that  the 
accounts  found  in  his  iM>ss<»ssion  contain(»d  charges  for  supplies  of 
cannon  lmll,muskets,  and(*onunissions  for  s<*rvi(vs;  and  that  the  whole 
transaction  was  condm^ted  in  a  scvret  and  niysterious  nuinner  at  night. 
The  court  said  that  if  the  defendant  was  concerned  in  the  offens*»,  it 
was  effe(*t(Hl  as  far  as  it  was  in  his  |M)wer  to  complete  it.  The  ilh^gal 
outfit  of  the  vessel  was  a(Tomplished:  and  the  fact  that  an  additional 
niimlM*r  of  cannon  was  not  sent  to  augment  her  fonv  was  not  owing  to 
his  respect  for  the  laws,  but  to  the  vigilaiuv  of  the  jKilicv. 

The  jury  found  a  verdict  of  guilty. 

riiited  StiiteH  r.  (;uliiet  UT^kTO,  1*  DaU.  :C1. 

A  belligerent  can  not  s€»nd  out  private(»rs  fn>m  neutral  jKirts, 
Talbot  r.  Janwm,  a  Uiill.  \X\. 

"  We  never  can  allow  one  l)elligerent  to  buy  and  fit  out  vessels  here, 
to  Im*  manned  with  his  own  ix^ople,  and  pntlmbly  a(*t  against  the 
other." 

Prtnldent  Jefren«<m  to  tlM»  Sec'reiitry  of  State.  Aup.  1-.  1««*<.  •'i  Jt*ff«Tm>ir8 
Works,  33a 
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See,  also,  Mr.  Buchanan,  Sec.  of  State,  to  Mr.  Saunders,  min.  to  Spain^ 
June  13,  1847,  MS.  Inst  Spain,  XIV.  224. 

"  Our  municipal  law,  in  accordance  with  the  law  of  nations,  peremptorily 
forbids  not  only  foreigners,  but  our  own  citizens,  to  fit  out  witbiu  tlie 
United  States  a  vessel  to  commit  hostilities  against  any  state  with 
which  the  United  States  are  at  peace,  or  to  increase  the  force  of  au? 
foreign  armed  vessel  intended  for  such  hostilities  against  a  frieudl.v 
state. 

"  Whatever  concern  may  have  been  felt  by  either  of  the  belligerent  powers 
lest  private  armed  cruisers  or  other  vessels  in  the  service  of  one 
might  1)0  fitted  out  in  the  ports  of  this  country  to  depredate  on  \\w 
property  of  the  other,  nil  such  fears  have  proved  to  be  utterly  gruuwl- 
less.  Our  citizens  have  been  withheld  from  any  such  act  or  pun^ee 
by  good  faith  and  by  respect  for  the  law."  (President  Pierce,  annual 
message,  1855,  Richardson's  Messages,  V.  327,  332.) 

On  the  general  question,  see  Br.  &  For.  State  Papers,  18G4-G5.  vol.  55. 

(3)    CONSTTTITENTS  OF  TH£  OFFENSE. 

§  1296, 

Under  the  neutrality  laws  of  the  United  States  it  is  an  indictable 
offense  either  to  fit  out  or  to  arm. 

United  States  r.  Guinet,  2  Dall.  321,  Wharton's  State  Trials,  5» ;  United 
States  V.  Quincy,  G  Pet  445. 

If  a  vessel  be  fitted  out,  furnished,  or  armed  within  the  waters  of 
the  United  States,  and  there  l)e  sufficient  grounds  for  believin<r  tliai 
it  is  done  with  intent  to  employ  it  in  the  service  of  any  forei«rn  priiut' 
or  state,  to  cruise  or  conmiit  hostilities  upon  the  subjects  or  proporty 
of  another  foreign  i)rince  or  state  with  whom  the  United  States  an* 
at  i)eace,  it  is  unlawful  under  the  act  of  Congress.  If  an  P^ntrlish 
vessel  be  seeking  an  arnuiment  with  the  latter  purpose,  it  will  Ix* 
unlawful.  But  there  is  no  law  to  prohibit  her  taking  in  arms  or 
niilitarv  stores,  in  the  way  of  trade,  or  for  necessary  self-defeiiH*. 

Kusli,  At.  (Jon.,  1810,  1  Op.  190. 

Sending  armed  vessels  and  munitions  of  war  to  the  ports  of  a 
belligerent  for  sale  as  articles  of  commerce  is  not  proliibite<l  hv  the 
law  of  nations  or  bv  the  laws  of  the  United  States.  But,  while  thf 
sale  of  a  vessel  armed  or  unarmed  to  a  belligerent  is  not  forhicliK'n 
by  international  law,  such  a  vCvSsel,  even  on  its  way  to  the  vendiv.  i-* 
liable  to  be  seized  as  contraband  on  the  high  seas  by  the  opix>sinir 
belligerent. 

story.  .7.,  Santissima  Trinidad,  7  Wheat.  283,  340. 

"  Jiid;:^o  Story,  in  delivering  the  opinion  of  the  court,  said — whi<  h  was 
not  iUM.-ossnry  to  the  decision  of  the  case,  as  there  had  Ikh»u  ."fn 
illegal  au^rnientation  of  force — that  the  sending  of  this  vessel.  fuH.'^ 
armed  and  ready  for  use  in  war,  under  American  colors,  papers,  a»l 
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commaikt  to  Buonon  Ayr(>«,  for  a  bond  fide  purpom  of  off<Tinf;  her 
there  for  ftale  in  the  market,  an  a  coniiiien'inl  enterprlne,  though  it 
mihjectetl  hor  to  (*npture  aH  <<«>iitrnl>atHl.  woul<J  not  l)e  a  violation  of 
our  national  neutrality/*  (I>ana*H  Wheaton,  §  4.*^),  note  2ir>.  p.  5r>4.) 
**  WitlKiut  wearying  the  (Mitience  of  the  tribunal  in  the  further  ditHniR- 
Hion  of  thlM  (pieMtion.  it  will  lie  aanuuied  that  a  venael  of  war  Im  not 
to  be  ("onfoundetl  with  ordinary  contraband  of  war.  Indeed^  the  only 
ri*M|»ei-table  authority  which  ha8  iieen  cite<l  even  apimrently  to  tlie 
contnir>'.  ia  an  ol)Kervation  which  Mr.  Juatiee  Story  thniHt  into  tlie 
opinion  of  tlie  Supreme  Court  of  the  United  Statea,  u|K>n  the  vane  of 
the  Sanfigiiiia  Trinula*L  If  that  eminent  Jurint  had  wild  that  a 
veaael  of  war  was  to  Ite  regarded  in  public  law  aa  an  article  which 
might  lie  legitimately  conjitnii'ted,  fitted  out.  armed,  equlpiicd,  or 
dealt  in  by  a  |)erM>n  in  the  territory'  of  a  neutral,  with  tlie  intent 
that  it  ahould  enter  tlie  aervice  of  a  belligerent,  8ul>Ject  only  to  a 
liability  to  capture  \\»  contraband  of  war  by  tlie  other  t>elligerent, 
the  Tnited  Statea  would  have  been  forctnl,  with  great  regret,  to  aak 
thia  tribunal  to  dlMn'gard  an  opinion  ho  at  varlamv  with  common 
aeuHe,  and  with  the  wlaile  current  of  ttie  actiona  of  national.  Happily 
they  are  under  no  ne<*eHHity  of  casting  an  imputation  on  the  mem- 
ory of  one  of  tlieir  brIghteKt  Jwlidal  omamenta.  .  .  .  Tlie  <*ourt 
de«'r«HHl  a  rc^xtitution  of  tla*  pn>|M*rty  on  the  He<'«md  ground  I  unlawful 
augnuMitation  of  force].  Any  remarfca.  ther«*fore,  u|M>n  tla'  flrat 
|H>lnt  I  illegal  fitting  out]  were  outalde  of  the  re«iuir«>inenta  of  tlie 
catttN  .  .  .  Taking  tlK*m  in  ctmiuH'tion  with  tta*  facta  aa  mIm>wd 
in  evideiic(\  It  Im  ck*ar  that  tla*  dlKtingulMlH'd  Judgi*  iiiteiidt*il  to  ctin- 
fiiM*  hlM  Htatement  to  the*  i*aac*  of  a  veMw*l  of  war  eiiulp|ied  atal  dia- 
patclMMl  aa  a  cvimmercial  v(»nture,  wltliouf  pn*vi<»ua  arrangement  or 
underMtanding  with  tlie  lM*lli-;{erent,  and  at  the  aole  rlHk  of  the 
owner.  ...  It  may,  laiwever,  Im»  wild  that  tlie  onllnary  experl- 
enceH  of  human  life  mImiw  that  nuch  dee«lK  iMinler  u|ioii  tlie  delmtable 
ground  between  good  faith  and  fniiuL  The  <t>urt  which  d(H*idiHl  tliat 
cane  evid(*ntly  did  ao  on  tlK*  impn^HKiona  wlii<*li  tla*  Jmlgt^a  recvlved 
fnim  tlM>  iMirticular  evidemv  liefore  them;  for,  on  the  very  next 
day,  tlie  namt  illuatrloua  of  AiiK*rl(*an  Judg<*a.  John  Marahall,  then 
Chief  JuKtl<<e  of  the  Cnlte*!  Htatea.  In  tlM»  |uirailel  niw»  of  tlie  Irrr- 
sMiblv,  a  v(»Kriel  built  at  Haltimons  Heiit  to  liueiioM  Ayrea.  and  tliere 
commiaaioned  aa  a  privateer,  prommncing  tlie  opinion  of  tlie  aame 
court,  declared  that  tlH»  factn  aa  t«»  tin*  Irrvnintiblv  hIiow«M  a  viola- 
tion of  the  lawM  of  tlie  Cnited  Htatea  In  tlie  original  (viiatnK'tlon. 
equipment,  ami  anuing  of  X\w  veKS4*i ;  and  tluit,  Mla»uld  tlie  t^iurt 
deiMde  other\^-iKe,  the  latrn  for  the  prrarrration  of  the  neutrality  of 
the  i^ountry  froa/d  be  ettmpletely  etuded.  The  <«ran  Para,  7  Wheaton, 
471.**  (Caae  of  the  l-nitCHl  Htatea  at  Geneva,  i*a|iera  relating  to  the 
Treaty  of  Waahington,  I.  82-83.) 

Where  certain  vessels  iieing  tiinstnicteil  in  tlu»  riute<l  States  fo*' 
Mexico  for  the  piiri>os(^  of  waging  war  against  Te.xas  (an  inde|)endent 
state)  were  not  delivenHl,  nor  the  projx'rty  changetl,  within  our  juri.s- 
diction,  but  were  sent  out  of  |>ort  under  nintrol  of  our  own  citizens 
unarmed,  and  where  every  possible  pre<*aution  had  been  taken  to 
insure  ptcific  conduct  ou  the  high  aeas,  it  was  held  that,  although  the 
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sale  was  made  abroad,  if  the  vessels  were  equipped  fay  Amerku 
citizens  within  the  United  States  for  belligerent  purpoecs,  and  for  a 
nation  belligerent  to  another  with  which  ours  was  at  peace,  Imawiii; 
the  purposes  for  which  they  were  to  be  onployed,  midi  ecpiipment 
was  repugnant  to  the  act  of  1818. 

Legftr6,  At  Gen.,  1842,  8  Ofi.  74t 
See  3  Op.  738. 

The  fitting  out  of  a  war  vessel  of  the  German  Qovenunent  in  the 
port  of  New  York,  while  a  state  of  war  exists  between  that  Govon- 
ment  and  Denmark,  such  vessel  hemg  calculated  to  cruise  and  oommk 
hostilities  against  Denmark,  its  property  op  subjects,  is  contrary  to  the 
act  of  1818.  The  fact  that  the  vessd  was  to  repair  to  BremerhaTco, 
there  to  await  orders,  made  no  difference,  as  any  intent,  oltunate  or 
proximate,  to  commit  hostilities  is  a  violation  of  the  act. 

Johnsoii,  At  Gen.,  1848,  5  Ofi.  82. 

See,  as  to  this  case,  Dana's  Wheaton,  note  215»  p.  661,  dtfng  Ananalrp  <lei 
Deux  Mondes  (1862-S3),  485;  Ex.  Doc  S,  81  Gong. 

Under  the  3d  section  of  the  neutrality  act  of  April  20,  1818,  it  is 
not  necessary  that  th^  vessel  should  be  armed  or  in  a  omdition  to  com> 
mit  hostilities,  on  leaving  the  United  States,  in  order  to  convict  a 
party  concerned  in  the  enterprise  who  is  indicted  for  bdng  ocmcerned 
in  fitting  out  a  vessel  with  intent  that  she  should  be  ^nployed  in  die 
service  of  a  foreign  province  or  state  at  peace  with  the  United  Stateai 
It  is  sufficient  if  the  defendant  was  knowingly  concerned  in  fitting  out 
or  arming  the  vessel  with  intent  as  aforesaid,  though  the  intent  should 
appear  to  have  been  defeated  after  the  vessel  sailed.  But  if  the 
defendant  had  no  fixed  intention  when  the  vessel  sailed  to  employ 
her  as  a  privateer,  but  only  a  wish  so  to  employ  her  if  he  could  obtain 
funds  on  her  arrival  at  a  foreign  port,  for  the  purpose  of  arming  her, 
he  ought  not  to  be  convicted. 

United  States  v,  Quincy,  6  Pet  445. 

Replying  to  an  inquiry  whether  an  ironclad  ship,  intended  for  the 
Russian  Government,  which  was  then  at  war  with  Turkey,  would  be 
liable  to  detention  if  she  "  were  duly  purchased  by  a  private  party, 
who,  in  order  to  be  enabled  to  transfer  said  vessel  to  the  said  belliger- 
ent, when  beyond  the  jurisdiction  of  the  United  States,  should  obtain 
a  clearance  for  some  foreign  port,"  Mr.  Evarts  said :  "  A  circuitous 
transaction,  including  a  violation  of  the  law,  is  as  much  forbidden  ts 
a  direct  one." 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Park,  Oct  9,  1877,  120  MS.  Dom.  Let  145l 

A  vessel  constructed  in  a  United  States  port  for  a  hostile  attack  on 
a  friendly  sovereign  will  be  arrested,  under  our  neutrality  hiws,  eTW 
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thou|z^h  she  is  not  yet  complete,  and  the  intention  is  to  send  her  to  a 
foreign  port  for  completion. 

Mr.  Evartfl,  Sec.  of  State,  to  Mr.  Sullivan,  Feb.  21,  1878.  121  MS.  Dom. 

liet  arz 

See  Mr.  Krarta,  Sec.  of  State,  to  Mr.  Sberman,  Sec.  of  Treaa.,  June  5, 
1878,  123  M8.  Dom.  Let  1U2. 

An  expedition,  organized  in  parts,  and  dispatched  from  the  United 
States,  to  meet  at  a  common  rendezvous  on  the  high  .seas,  and  thence 
prcKiHMl  to  acts  of  hostility  against  a  friendly  power,  is  within  the 
prohii)ition  of  section  5288,  Revise<l  Statutes,  and  a  vessel  fitted  out 
in  the  United  States  at  such  n»ndezvous  is  liable,  under  that  section, 
to  seizure  and  forfeitujx»  for  a  breach  of  the  neutrality  laws. 

TIh»  .Mnrj-  N.  IIoRiin,  18  Fed.  Hep.  529. 

TIm*  fi»rfelturf»  under  MMiloii  r»28:i  la  one-balf  to  the  uae  of  tlie  informer 
and  the  otiier  half  to  the  uae  of  the  United  Statea.  The  llaytian 
uilnlMter  Mtati*d  that  hia  (^vemroent  did  not  dealre  to  lie  i*onMldenHl 
aa  tlK*  liifonner  in  the  aeiiae  of  that  ae<-tion,  and  luid  not  authorized 
any  i»f  Its  ai;eiitM  to  claim  or  re<*el%'e  any  imrt  of  the  |inK*i*«HiH  of  tlie 
ninrtMMition  of  the  Hrjffan  or  of  any  otiier  nmllHcatlon  connectiHl  with 
tlM»  late  hiMurret'tion.  (Mr.  I'Yt'llnKhuyaen,  HiH\  of  State,  to  Mr. 
rn*Hton.  llaytian  niin..  May  <{  and  May  24,  1884.  MS.  notea  to  Ilayti. 

I.  :nrr.  ;<28.) 

Se(*.  alM),  The  Krwin,  2t)  Fed.  Ue|>.  50.  Thia  %'eaHel  waa  tlie  tender  t»f  the 
Mary  \.  Hoffan,  and  the  anna  and  munltiona  of  war  on  Nmnl  were 
condenuieil.  (.Mr.  Preaton.  llaytian  niin.,  to  Mr.  Hayard.  Set*,  of 
State.  .Ian.  2ri.  1H8!I.  For.  Hel.  188&),  ZAZi,  TAW.  Se(\  alH4>.  Mr.  M\i*%\ 
A<«t.  S«N*.  of  State,  to  .Mr.  Preattm.  Aug.  11.  IMK:;,  MS.  notea  to  Hayti. 
I.  .'Ml;  Mr.  John  Davia.  \vX.  Set*,  of  State,  to  Mr.  I'reatim,  .Vuk.  ir», 
188.H,  id.  WXWA 

See.  aa  to  the  Azvlda  nnd  Laura,  detained  at  New  York  <»n  auHpicioii  of 
having?  arnia  fi>r  tlie  llaytian  lnhun;<Mita.  Mr.  Fn*iin»;hnyM*n.  Si*f*.  «>f 
State,  to  Mr.  Prt^tun.  Nov.  22.  1SH».  MS.  iM>tea  to  Ilayti.  I.  317. 

The  s<'lio<mer  /,  with  a  carp>  for  Richmond,  nnvivetl  on  iKmnl  at 
New  York  (vrtaiii  ninnoii,  iiiii.^^kets,  and  ainiiiiiiiition  with  ordei>, 
on  U*iiig  hailcHl  by  c*o!K*(Tte4l  si^iaLs  to  put  them  off  near  the  Vir- 
ginia ca|K»s.  Hut  owin^  tt>  st»izure  at  New  Y«>rk  of  ilie  >tt»anier 
Minujiin  (wliicli  was  to  take  them  to  Ilayti  to  aid  the  in.*iurnH*tion 
then')  the  /  was  not  sipuiliMl,  but  pnMx.HHle<l  with  them  to  Uichiuoiid. 

Held,  that  thev  were  liable  to  lilK»l  for  forfeitiin\  under  S  •'>-^'^. 

» 

Tuited  Statea  r.  Two  I  luminal  and  FourtwMi  Itoxi'a  of  .\nna.  *JX\  Fi-tl. 
Hep.  ,VK 

To  render  a  ves.^1  subject  to  forfeiture  for  a  violation  of  the  neu- 
tmlitv  laws,  it  is  not  neii"ssjirv  that  >\w  should  have  \w\*\\  armed 
or  maniUHl  In^fore  leaving  the  United  States,  if  the  intention  exi>ted 
to  arm  and  man  her  afterwards. 

The  City  of  Mexico.  28  Fed.  Ue|>.  148 
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A  possessory  action  in  admiralty  was  brought  against  the  collector 
of  customs  at  Pensacola,  Florida,  for  refusing  during  the  insurrec- 
tion of  1896  in  Cuba  to  restore  the  papers  of  a  steam  tug  because 
her  nominal  purchaser,  who  was  described  in  the  bill  of  sale  as  a 
trustee,  refused  to  show  by  affidavit  the  name  of  the  person  for  whom 
he  was  trustee.  The  papers  were  taken  possession  of  by  the  col- 
lector by  order  of  his  official  superiors.  Subsequently,  the  steam  tug 
having  remained  tied  up  at  the  wharf,  he  permitted  her  to  engage 
in  her  usual  business  in  Pensacola  Harbor,  a  United  States  inspector 
of  customs  remaining  on  board.  It  was  held  that  the  action  of  the 
collector  in  withdrawing  the  papers,  in  which  the  nominal  purcluu*er 
was  described  as  trustee  without  indicating  for  whom,  was  lawful; 
that  the  possession  of  the  owners  had  not  been  ousted,  there  having 
been  no  seizure  by  the  collector;  and  that  the  court  below,  which 
had  made  a  decree  for  damages  in  favor  of  the  owner  of  the  steam 
tug,  had  no  jurisdiction  in  the  case,  and  that  the  action  must  be 
dismissed. 

The  Monarcb,  02  U.  S.  App.  622;  same  case,  Brent  v.  Thornton,  ^91  Fed. 
Rep.  546. 

The  forfeiture  of  a  vessel  proceeded  against  under  §  5283  of  the 
Revised  Statutes  does  not  depend  upon  the  conviction  of  the  person 
or  persons  charged  with  doing  the  forbidden  acts.  A  suit  in  rem, 
for  forfeiture  or  condemnation  of  the  vessel  only,  is  a  civil  action, 
and  not  a  criminal  prosecution. 

The  Throo  Frioiuls,  UMS  V.  S.  1,  49  (1897). 

A  libel  under  ji  528^^,  Revised  Statutes,  did  not  charge  that  the  ves- 
sel was ''  fitted  out  and  aruied,  or  attempted  to  be  fitted  out  and  aniieii, 
with  intent."  etc.,  ^'  within  the  limits  of  the  United  States,"  but 
charged  in  one  count  or  article  that  she  was  "heavily  laden  with 
supplies,  rifles,  cai'tridges,  uiachetes,  dynamite,  and  other  nmuitions 
of  war,  inchulin^  one  lavgi},  twelve-pound  Ilotchkiss  gun  or  cannon, 
and  a  <i:reat  (juantity  of  shot,  shell,  and  powder  therefor,  .  .  . 
with  intent,"  etc.,  aud,  in  another  count,  that  she  was  "  fitted  out  an«l 
aruied  bv  bein«r  heavily  huleu  with  supplies,  rifles,  cartridges,  .  .  • 
with  iuteut,"  etc.  "The  libel,"  said  the  court,  "is  certainlv  imt 
drawn  with  such  le<ral  precision  and  conciseness  as  to  justify  its  use 
as  a  precedent,  but  taking  it  as. a  whole,  and  considering  tliat  the 
objections  urged  were  not  j)assed  upon  in  the  lower  court,  and. 
if  passed  upon  adversely  to  the  (lovernment,  the  IWyel  is  plainly 
amendable,  we  are  of  the  opinion  that  the  exceptions  urged  should 
not  be  allowed  in  this  court." 

United  States  r.  Tlir  Three  Friends,  85  Fed.  Rep.  424 ;  29  C.  C,  A.  244 :  52 

r.  s.  App.  571,  r)7(>-r>77. 

See,  aiso,  The  Three  Friends,  32  C.  C  A.  101;  89  FeO.  Rep.  207. 
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(4)    ACTS    NOT   WmilN   THE  STATUTE. 

§  1207. 

An  American-built  vessel,  the  Ilertor^  having  been  fitted  out  and 
commissioned  at  Charh^ston  by  (lenet  as  tlie  KriMicli  privatwr  Vnin- 
queur  de  ht  ItuJttille,  went  to  sea  and  then  n»tunied  to  the  li'nited 
States,  and  was  detained  and  dismantled  by  the  United  States  (lov- 
ennnent  at  Wilmington,  X.  C.  She  then  sailed  thence  unarmed  as  a 
foreign  vessel,  but  was  e<]uipi)ed  and  commissicmed  at  Ilayti  by  the 
French  authorities.  She  went  again  to  sea,  and  brought  a  prize,  the 
lieUey^  into  Charleston  in  1795.  It  was  held,  that,  under  the  circum- 
stances, the  fitting  out  t)y  aid  of  which  the  capture  was  made,  was 
not  in  contravention  of  law. 

The  Betsey,  Bee.  67. 

The  fitting  out  and  arming  a  vessid  in  anticipation  of  war  is  not  a 
violation  of  neutrality. 

MomUp  r.  Tlie  Alfml  (1700).  .1  DaH.  :m)7. 

It  is  not  a  violation  of  the  neutrality  laws  of  the  United  States  to 
sell  to  a  foreigner  a  vessel  built  in  this  country,  though  suited  to  be 
a  privateer,  and  having  some  equipments  calculated  for  war  but  fre- 
quently used  by  merchant  ships. 

Moodie  V,  The  Alfred,  3  DalL  307. 

"  Referring  to  your  despatch.  No.  875,  upon  the  subject  of  building 
a  certain  number  of  launches  in  the  Kingdom  of  (in^at  Britain  for  the 
use  of  the  United  States,  I  have  now  to  state  that  I  am  informe<l  by 
the  Secretary  of  the  Na>'y,  to  whom  I  n»ferre<l  your  despatch,  for 
perusal,  that  from  the  rejwrts  made  of  the  utility  of  the  steam 
launches  used  in  the  British  and  Fn^nch  navi(»s,  in  saving  lHlH)r  to 
the  crew  in  towing,  and  for  other  pur|K>sc»s,  it  was  thought  advisable 
lo  order  a  few  of  them.  The  numl)er  so  orden»«l  was  limiteil  to  twelve, 
in  which  no  armament  has  lieen  or  will  Im?  placed."' 

Mr.  Seward,  Sec.  of  State,  tu  Mr.  AdaiiiH.  iiiiii.  to  Kii»;liiii«l.  .N<>.   1305, 
March  17,  \WX^,  M8.  IiiMt.  <;reat  Britain.  XX.  1'J4. 

A  vessel  called  the  Meteor  was  built  in  the  Unite<l  States  in  18r>5, 
during  the  war  between  Chile  and  Spain,  and  sold  to  the  Chilean 
Oovemment,  without  armament,  and  then,  it  was  allegtnl,  commis- 
sioned, when  in  the  United  States,  as  a  Chilean  privat<HT.  She  was 
libeled  in  New  York  and  seize<l  January  23,  1S(*><».  On  the  hearing 
before  Judge  Beits  it  was  maintaine<i  by  the  claimant  to  '^  Im'  no 
offence  [under  the  act  of  1818]  to  issue  a  I'ommission  within  the 
United  States  lor  a  vessel  fitteii  and  equipped  to  cruise  or  commit 
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hostilities,  and  intended  to  cruise  and  commit  hostilities,  so  long  as 
such  vessel  was  not  armed  at  the  time,  and  was  not  intended  to  be 
armed  within  the  United  States,  although  it  could  be  shown  that  a 
clear  intent  existed,  on  the  part  of  the  person  issuing  or  delivering 
the  commission,  that  the  vessel  should  receive  her  armament  the 
moment  she  should  be  beyond  the  jurisdiction  of  the  Unit^  States.'' 
It  was  said,  however,  by  Judge  Betts,  that  "  the  court  can  not  give 
any  such  construction  to  the  statute.  Such  a  construction  was  repu- 
diated by  the  Supreme  Court.  .  .  .  The  Meteor^  although  not 
completely  fitted  out  for  military  operations,  was  a  vessel  of  war. 
and  not  a  vessel  of  commerce.  She  had  in  no  manner  l)een  ahered 
from  a  vessel  of  war  so  as  to  fit  her  to  be  only  a  merchantman  and  sn 
as  to  unfit  her  to  be  a  vessel  of  war.  It  needed  only  that  she  should 
reach  a  point  Ixiyond  the  jurisdiction  of  the  United  States,  and  there 
have  her  armament  and  ammunition  put  on  board  of  her,  to  iKvonie 
KU  armed  cruiser  of  the  Chilean  Government  against  the  Government 
of  Spain.  ...  To  say  that  the  neutrality  laws  of  the  United 
States  have  never  prohibited  the  sale  of  a  vessel  of  war  as  an  article 
of  connnerce  is  merely  to  say  that  they  have  not  prohibited  the  fitting 
out  and  arming,  or  the  attempting  to  fit  out  and  arm,  or  the  furnish- 
ing or  fitting  out  or  arming,  of  a  vessel  within  the  limits  of  the 
United  States,  provided  the  unlawful  and  prohibited  intent  did  not 
exist."  The  court  relied  as  authority  on  Dana's  WTieaton,  5()'2.  5(U5, 
note  215,  where  it  is  said  that  "  an  American  merchant  mav  build  and 

* 

fully  arm  a  vessel,  and  supply  her  with  stores,  and  offer  her  for  sale 
in  our  own  market.  If  he  does  any  acts,  as  an  agent  or  servant  of  a 
belligerent,  or  in  pui*snance  of  an  arrangement  or  under^tandiIlg 
with  a  i)elligerent,  that  she  shall  lie  employed  in  hostilities  when  ^oid. 
he  is  guilty.  He  may,  without  violating  our  law,  send  out  such  a 
vessel,  so  e(|uij)pe(],  under  the  flag  and  papers  of  his  own  eouiitrv. 
with  no  more  force  of  crew  than  is  suitable  for  navigation,  with  no 
right  to  resist  si»arch  or  siMZure,  and  to  take  the  chances  of  caj)ture 
as  contraband  merchandise,  of  blockade,  and  of  a  market  in  a 
belligerent  port.  In  such  case,  the  extent  and  character  of  the  eijuip- 
nients  is  as  innnnterial  as  in  the  other  class  of  cases.  The  intent  i> 
all.  Tiic  act  is  open  to  great  suspicions  and  abuse,  and  the  line  may 
often  he  scarcely  traceable;  yet  the  principle  is  clear  enough.  Is  the 
intent  one  to  prej)are  an  article  of  contraband  merchandise*,  to  W  s<'nt 
to  the  market  of  a  belligerent,  subject  to  the  chances  of  capture  and 
of  the  market-^  (h*,  on  the  other  hand,  is  it  to  fit  out  a  vessel  which 
sliall  leave  our  port  to  cruise,  inunediately  or  ultimatelv,  a^^ainst  the 
eonuneive  of  a  friendly  nation?  The  latter  we  are  Inmnd  to  prevent. 
The  former  the  belligerent  must  prevent.''  Judge  Betts  then  pro- 
ceeded to  say:  ''The  evidence  in  the  present  case  le^ives  no  rational 
doubt  that  what  was  done  here  in  respect  to  the  Meteor^  was  done  with 
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the  intent  that  she  should  lx»  employed  in  hostile  oi>enitions  in  favor 
of  Chile  against  Spain,  and  that  what  was  done  by  her  owners 
towards  despatching  her  from  the  United  States  was  done  in  pur- 
suance of  an  arrangement  with  the  authorized  agents  of  (^hile  for  her 
sale  to  that  (iovernnient  and  for  her  employment  in  hostilities 
against  Spain,  and  that  the  case  is  not  one  of  a  bona  fitlr  cHHuniercial 
dealing  in  (X)ntrat>and  of  war.  With  these  views,  there  must  Ik»  a 
decnH»  condemning  and  forfeiting  the  property  under  S4»izure,  in 
accordance*  with  the  prayer  of  the  libel/' 

Uo|M>rt  of  tiM*  C'liMo  of  tlie  SteutuHliip  Meteor  hy  F.  V.  Ralcli  <  Little. 
Rn>wii  &  Vo.  18(H))*  L  229.     See,  alMo.  IlaUeck.  Int.  I^iw   fli^ikor'H 

ihI.k  il  uni 

**  It  liMH  Inhmi  liy  iiifiiiy  Kiip|MH«e<l  ttiat  tlio  declHloii  in  tlilK  \h't(*itr  tiim*  wUl 
lie  of  fcreat  weif^ht  and  Importance  aa  a  pre<'edeiit  in  the  <|U<*Ktlon 
of  tiM*  XUtbnma  and  otber  (*onf(Hlerate  veMm^iM,  now  iNMidlntc  lN*tw(*<*n 
tliia  country  and  (treat  liritain;  aiMl  the  auHpirion  liaH  lNH*n  intimated 
tiy  Honie  tliat  tlie  iaw  wax  a  little  war|NHl  hy  tlu'  iearm*d  Judfce.  with 
the  eharitahle  intent  of  aiding  Mr.  Heward  in  tlie  controversy.  To 
Justify  eitlier  of  tlieiM»  ideuH.  It  la  of  ("ounie  primarily  nett^HHiir}'  that 
tiM*  (iiH4*H  Htiouhl  lie  at  leant  KUlMtantlally  |Mrailel.  Tluit  they  are 
very  far  fn>ni  lieinic  mo  may  Ih>  hrlefly  almwn.  The  Mrtiitr  wuh  hniit 
OH  a  pun*ly  nanmerelal  euten^rlMe,  to  lie  aent  to  a  fon^ltrn  |»ort.  then* 
to  take  lM*r  chaiHv  of  finding;  a  marki^t,  mihJtH't  to  the  riHk  of  mpture 
on  tiM*  way.  to  lie  followed  hy  ftmflm*atlon  an  evintralmiMl  of  war;  and 
to  tlie  furtlH*r  rink.  Mhould  ahe  reach  lK*r  d(*Htinatlon  in  aafc^ty.  of  flnd- 
InK  no  market  In  nine  tiN*  war  aliould  Ik*  drawing  to  a  vUmi\  or  termn 
cimid  not  Ih*  M(n*«HHl  on:  liahle  alwi  to  In*  Hold  to  any  «»tlH*r  hldder 
who  would  imy  a  l)ett<»r  price.  Slie  differed  imiwIn*  fnun  any  otlM»r 
cvmtnihiind  nN*rchandiH4*  cx<i*|»t  in  tlie  wlMilIy  inNi»niitl«'aiit  fact  itiat. 
lnKti*ad  of  lM>iii^  of  HiH'h  a  natun*  an  to  nHpiIre  to  In*  carri<*il,  hIic  waM 
ahle  to  HKive  hemelf.  Slie  waa  almply  a  m€*rca utile  H|N*(*idatlon  in 
contratmiHl  merctiamilae.  which  la  of  all  mefi  ami  nati<mH  4f»nft*f4H4*<liy 
and  avow4Hlly  l(*Kitimate.  TIh*  Alahatna  pn*H<>utM  no  our  (»f  tla-w* 
characteriHtlcM.  .  .  .  TIn*  (pi<*Htion  tlieii  lN*iiii;,  aa  Mr.  I  hum  Hayn. 
of  intent,  tlie  vital  diflTennHv  la  r«*adily  dlatiiuniiahahie.  TIm*  Kn^llMh 
ImilderM  had  aaaured  tlieir  tni<le  lief  ore  tliey  enten*il  uimiu  tlM»  under- 
taking; tlie  Anieri<'nn  men^hanta  only  Imd  In  vi(*w  a  iiuite  |>rolmhle 
pur<*luiaer.  Tlie  former  were  iH>t  fnn*  to  diK|»ow*  of  tlieir  aliip  to  any 
lieraon  w1m>  might  offer  her  prliv.  for  hIh*  waa  lH*s|)ok«*n :  the  latter 
woukl  have  lieen  Vi*ry  glad  to  have  nn^elvc*!!  and  cl<K«e«l  with  a  fair 
offer  fnaii  any  aounv.  In  »lM»rt.  tlie  a<'tlon  of  tla*  former  lietrayn 
dearly  ttie  intent,  tlie  element  of  illf*gality.  hut  Im>w  tla*  action  of  tlie 
latter  can  have  Ihhmi  n*g:inle<l  In  the  same  light,  wc  xwwsX  <^inf«*Hs  our- 
selveii  unahle  to  aee.  Wliere.  then,  la  the  aimllarlty?  Or  why  ah«>ul«l 
It  have  lN"«»n  c«»n<i*iviHl  n«»«H*H.Hary  to  MK-ritltv  tla*  Mrti^/r,  to  ovemih* 
old  and  good  law.  to  crejite  a  new  neceaalty  requiring  to  In*  met  hv 
new  Htatutea  of  untried  efflclenry.  aimply  for  tlie  inin***'*'  '*^  creating  n 
precedent  which  la  after  all  no  precedent?*'  (103  North  Ameri<nin 
Review  (October.  18CiO).  -kttl) 
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Judge  Betts's  decree  was  reversed  in  the  circuit  court,  where  the 
following  opinion  was  delivered  by  Mr.  Justice  Nelson : 

"  This  is  an  appeal  in  admiralty  from  a  decree  of  condemnation  in 
a  libel  of  information  for  the  violation  of  the  neutrality  laws  of  the 
United  States.  We  have  examined  the  pleadings  and  proofs  in  the 
case,  and  have  been  unable  to  concur  in  the  judgment  of  the  court 
below,  but  from  the  pressure  of  other  business  have  not  found  time  to 
write  out  at  largt^  the  grounds  and  reasons  for  the  opinion  arrived 
at.  We  must,  therefore,  for  the  present,  be  content  in  the  statement 
of  our  conclusions  in  the  matter: 

"  1.  Although  negotiations  were  commenced  and  carried  on  between 
the  owners  of  the  Meteor  and  agents  of  the  Government  of  Chile  for 
the  sale  of  her  to  the  latter,  with  the  knowledge  that  she  would  be 
employed  against  the  Government  of  Spain,  with  which  Chile  wa.« 
at  war,  yet  these  negotiations  failed,  and  came  to  an  end,  from  the 
inability  of  the  agents  to  raise  the  amount  of  the  purchase  money 
demanded;  and  if  the  sale  of  the  vessel  in  its  then  condition  and 
equipment,  to  the  Chilean  Government  would  have  been  a  violation  of 
our  neutrality  laws,  of  which  it  is  unnecessary  to  express  any  opinion, 
the  termination  of  the  negotiation  put  an  end  to  this  ground  of  com- 
plaint. 

"  2.  The  furnishing  of  the  vessel  with  coal  and  provisions  for  ft 
voyage  to  Panama,  or  some  other  port  of  South  America,  and  the  pur- 
pose of  the  owners  to  send  her  thither,  in  our  judgment,  was  not  in 
pursuance  of  an  agroeniont  or  understanding  with  the  agents  of  the 
Chilean  Government,  but  for  the  purpose  and  design  of  finding  a  mar- 
ket for  hor,  and  that  the  owners  were  free  to  sell  her  on  her  arrival 
there  to  the  G()V(»rnnient  of  Chile  or  of  Spain,  or  of  any  other  fr^>v- 
ernuient  or  person  with  whom  they  might  l)e  able  to  negotiate  a  stle. 

''  3.  The  witnesses  chiefly  relied  on  to  implicate  the  owners  in  the 
negotiations  with  the  a<rents  of  the  Chilean  Government,  with  a  view 
and  intent  of  fitting  out  and  e(|ui|5ping  the  vessel  to  be  employed  in 
the  war  with  Spain,  are  persons  who  had  volunteered  to  negotiate 
on  behalf  of  the  agents  with  the  owners  in  expectation  of  large  coin* 
missions  in  the  event  of  a  sale,  or  persons  in  the  ex]>ectation  of 
employment  in  some  situation  in  the  command  of  the  vessel,  and  verv 
clearly  manifest  their  (lisaj)pointment  and  chagrin  at  the  faihm*  t>f 
the  negotiations;  and  whose  testimony  is  to  l)e  examined  with  con>i'l- 
erable  distrust  and  susj)ici()n.  We  are  not  satisfied  that  a  case  is  made 
out,  upon  the  proofs,  of  a  vii)lation  of  the  neutrality  laws  of  the 
United  States,  and  must,  therefore,  reverse  the  decree  below,  uid 
enter  a  decree  dismissing  the  lil>el." 

An  appeal  was  taken  by  the  Government  from  the  decision  of  the 
circuit  court  to  the  Suj)renie  (\)urt  of  the  United  States,  but  was  not 
prosecuted  to  a  hearing,  being  dismissed  by  consent  November  9,  Wo^ 
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Report  of  the  Cane  of  the  Steamship  Meteor,  by  F.  V.  Bnlch   (Little. 
Brown  &  Co.,  1809).  H.  201.  202. 

April  25,  1885,  a  lil)el  was  file<l  against  the  American  steamer  City 
of  Mexico^  at  New  York,  for  condemnation  for  violation  of  s4K*tion 
3  of  the  act  of  April  20,  1818,  3  Stat.  448,  now  section  5283,  Revised 
Statutes,  n^lating  to  neutrality.  For  some  months  an  insum*cti(m 
had  existed  in  the  State  of  Bolivar,  Colombia,  of  whi(*h  Barran<|uilla 
was  the  capital  and  Savanilla  the  scMi|K>rt.  March  12,  1S85,  the 
City  of  Mexico  sailed  f»om  New  York  under  charter  to  a  hn-al  nier- 
chant  for  a  voyap»  to  Savanilla  and  n»tum.  She  carried  .*^)me  arms 
4nd  nnmitions  of  war  con.signcd  to  merchants  at  Barranquilia  and 
also  some  lumber  and  specie  with  which  to  j)rocure  a  n»turn  cargo 
of  fruit  from  Bocas  del  Toro.  The  steamer  didy  arrival  at  Savanilla 
and  dischargeil  her  cargo,  and  the  master  went  to  Barranquilla  and 
de[K>sit<Hl  the  .ship^s  pa]K'rs  with  the  United  States  (*<msul.  While 
there  the  master  entennl  into  a  contract  with  the  merchants,  to  whom 
the  arms  and  ammunition  had  been  consigneil,  to  tran.s]M>rt  '*  alxMit 
250  passengers  '^  from  Savanilla  to  Rio  Ilacha,  the  latter  ]K>rt  iM'ing 
then  in  the  peaceable  possession  of  the  titular  government,  though 
the  master  was  informed  that  it  was  in  the  possession  of  the  insur- 
gi*nts.  Under  the  contract  he  took  on  board  about  150  tnM)])s  with 
amis  and  officers,  and  proceeded  to  Rio  Ilacha.  When  he  arrivcMl 
there  the  customs  officials  on  coming  alMmnl  were  sim/^hI  an<l  held  by 
the  tn)0|)s  against  his  protest.  Sul)se<|uently  the  gf*neral  in  (*om- 
niand  of  the  tniops  demanded  that  the  steamer  should  Ih>  ummI  to 
capture  a  government  vessel  which  was  <Ic»scritMl  at  a  «listan<*i>.  The 
master  and  crew  protested,  and,  as  the  chief  enginet*r  ri'fusiMl  to  work 
the  engines,  the  project  was  abandoned.  The  ma.ster  then  pnNtsMletl 
to  Savanilla,  and  afterwanls  entennl  a  fonnal  pnitest  lM*fore  the 
I'liited  States  consul  at  Barramiuilla.  The  de  facto  insurgiMit  au- 
thorities disavowinl  the  acts  of  the  general  and  troo|)s  in  making  pris- 
oners of  the  customs  officials  at  Rio  Hacha,  and  the  (^ity  of  Mixiro 
was  cleared  for  Bocas  del  Toro,  where  she  ol)taine<l  a  [mrtial  cargo  of 
fruit.  She  then  returnwl  to  New  York.  Tlie  court  hehl  (H  that 
section  5283,  Revised  Statutes,  prohibits  only  warlike  or  hostile  voy- 
ages and  not  commercial  ventures,  and  that  the  carrying  of  arms 
for  the  use  of  the  insurgc?nts  to  a  port  in  their  ixr?sS4»?vsit)n  was  not  a 
violation  of  the  statute;  and  (2)  that,  as  the  trip  to  Rio  Ilacha,  no 
matter  what  may  have  Un^n  its  intent,  was  not  in  nmtemplation 
when  the  steamer  left  New  York,  but  was  an  inde|H»ndent  diversion 
undertAken  by  the  master  on  his  own  n«s|Mmsibility,  it  was  not  within 
the  statute,  because  it  was  not  planned  ^'  within  the  limits  of  thv 
United  States.'' 

Tbe  City  of  Mexkw  (188R).  24  Fed.  Reii.  33. 
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See  For.  ReL  1885,  2S8,  254,  259,  200,  26L  Alflo,  Mr.  Bayai^  See^  of 
State,  to  Mr.  Garland,  At.  Gen.,  April  22,  1885,  156  MS.  Dom.  Ut 
171;  Mr.  Bayard,  Sec.  of  State,  to  Sec  of  Treas.,  Feb.  19,  1Hd&, 
159  MS.  Dom.  Let  124;  Mr.  Bayard,  Sec.  of  Strnte,  to  BCr.  Garland, 
Feb.  25, 1886,  Id.  163;  same  to  same,  Feb.  27, 1886,  Id.  1S4. 

As  to  the  Clariheh  see  For.  Bel.  1885,  263-264;  Mr.  Bayaid,  Sec  of  Statft, 
to  Attorney  General,  May  4,  1885,  155  MS.  Dom.  Let  282. 

As  to  tbe  Veriumnus,  see  Mr.  Bayard,  Sec  of  State,  to  Attorney  GenemL 
June  19, 1885, 156  MS.  Dom.  Let  47. 

Where  a  vessel  is  chartered  by  a  consul  qt  a  foreign  gov^nm^t 
to  carry  a  cargo  of  arms,  deliverable  as  per  bill  of  lading  to  his  rqh 
resentatives,  she  can  not  be  seized  under  section  5288  for  being  fitted 
out  and  armed  to  aid  warring  factions  in  another  foreign  governmimi, 
though  there  is  slight  evidence  that  the  arms  may  ultimately  be 
employed  for  sudi  purpose. 

The  Carondelet  37  Fed.  B^;i.  799. 

See  Mr.  Bives,  Asst  Sec.  of  State,  to  Mr.  Walker,  FetK  9,  1889,  171  II& 

Dom.  Let  558. 
See,  also.  For.  Bel.  1889,  515,  520,  521,  522,  526,  527. 

The  evidence  showed  that  a  vessel  was  to  be  di^atdied  from  New 
York  to  Samana  in  a  condition  unfit  for  the  oommissimi  of  hostilities) 
to  be  delivered  there  to  the  Government  of  the  Dominican  BepuMicL 
It  was  held  that  the  use  to  which  she  might  tliereafter  be  put  by  thtt 
Government  was  a  matter  for  which  it  and  not  the  United  States  was 
responsible,  and  that  a  well-founded  suspicion  that  the  Dominican 
Government  would  use  the  vessel  to  commit  hostilities  in  the  service 
of  a  faction  in  Hayti  under  one  Hyppolite  and  against  an  organiza- 
tion controlled  by  one  Legitime,  neither  of  which  factions  had  been 
recognized  as  a  belligerent  power  by  the  United  States,  would  not 
justify  a  finding  that  the  vessel  was  fitted  out  in  New  York  with  an 
intent  to  be  used  in  hostilities  in  contravention  of  section  5283  of  the 
Revised  Statutes. 

The  Conserva,  38  Fed.  Rep.  431. 

As  to  tlie  case  of  the  Vonserva  or  Madrid,  see  Mr.   Preston,  Hajlian 

mln.,  to  Mr.  Bayard,  Sec.  of  State,  Jan.  25,  1889.  For.  ReL  1889,  515; 

Mr.  Bayard  to  Mr.  Preston,  Jan.  28,  1889,  Id,  520 ;  Mr.  Preston,  to 

Mr.  Bayard,  tel.,  Feb.  4,  1889,  id.  521 ;  Mr.  Bayard  to  Mr.  Preston. 

Feb.  5,  1889,  id.  521 ;  Mr.  Preston  to  Mr.  Bayard,  Feb.  14,  1889,  id. 

522 ;  same  to  same,  Feb.  15,  1889,  id.  526 ;  Mr.  Bayard  to  Mr.  Prestiio. 

tel.,  Feb.  18,  1889,  Id.  527. 
See,  also,  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Wilber,  Jan.  28,  1889.  IH  M& 

Dom.  Let.  427;  Mr.  Bayard,  Sec  of  State,  to  the  Attorney-GeiieraL 

Feb.  5,  1889,  id.  499 ;   Mr.  Bayard,  Sec.  of  State,  to  coUector  of  (VSr 

toms  at  New  York,  Feb.  15,  1889,  id.  623 ;  Mr.  Blaine,  Sec  of  SUtc 

to  Attorney-General,  May  27,  1889,  173  id.  205. 
As  to  the  purchase  of  the  steam  yacht  Natalie  by  the  Haytian  GowfD* 

nient,  see  Mr.  Uhl,  Act.  Sec  of  State,  to  Attorney-General,  Mtr.  30, 

1894,  196  MS.  Dom.  Let  131. 
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No  forfeiture  can  beclainiwl  under  section  5283,  Revised  Statutes,  of 
II  vess4*l  which  is  only  eniplovetl  to  trans{)ort  arms  and  munitions  of 
war  to  a  vess«>l  fitting  out  to  pursue  the  forbidden  warlike  enterpris**. 

riiltetl  Staton  r.  The  Ilol>ert  and  Minnie,  47  Fe<l.  Rop.  84. 

**  I  am  infoniip<l  by  tlie  niinlfiter  of  (*liile  that  he  haH  nnthentlc  informa- 
tion that  the  Amerinui  wliooner  Robert  and  Minnie^  in  tow  of  the 
tnic  VwUant,  which  Iuih  put  into  a  iM>rt  in  California  <Hailln;c  from 
San  FrandHco).  haH  alMmrd  a  large  amount  of  arniH  and  ammuni- 
tion pun-haMed  h^'  agentn  of  tlie  InHurgentK  jk»w  engagtMl  In  innnr- 
reciifm  agalnKt  the  eHtahllKluHl  (Government  of  Chile;  that  miid 
HclKMmer  haH  l>een  flttcnl  out  in  tlM>  TTnite<l  Htat(*H  with  hoHtlle  |»ur- 
IHwe  agaluHt  wild  (i<»vemnient.  and  that  it  Im  d«*MifauMl  to  transfer 
the  Kald  nrniH  and  ammunition  to  a  vettm*!  traiiHiMirt  iN^lievcd  to  he 
now  liovering  off  tiM*  eoaHt  of  (*alifonila.  In  view  of  thin  informa- 
tion, it  Ih  desirable  timt  pn>nipt  ineaKurea  \>o  talcen  to  pn  vent  the 
neutnillty  lawH  l>eln);  vloiatnl  to  tlie  injur>'  of  a  frieiiflly  irovern- 
nient.*'  (Mr.  niaine.  Stn*.  of  State,  to  Attorney-^  Genera  I.  May  4.  1801, 
181  MS.  I>om.  I^et.  ninL) 

Tlie  purchasing  of  arms  and  munitions  of  war  and  placin/;  them 
on  lx)anl  an  arnuHl  trans]X)rt  to  Im>  carried  to  a  foreign  country  t4) 
lie  usimI  in  carrying  on  hostilities  then*  is  not  a  fitting  out,  or  arming, 
or  furnishing  of  a  ve»«d  under  siH'tion  5283,  Revistnl  Statut<*s. 

rnite<l   Stat«>H  r.  TnimliuU.  4.H  F<h1.   Hep.  00.     S<h\   to  the  Mime  e(r«*et. 

ruite<l  Stjit(*M  r.  Itata,  40  Ke«l.  Ue|).  4M4S:  Tilt  Vwl.  Kep.  rilir»:  5  i\  O.  A. 

4MI8. 
For  the  eltation  of  thlM  dei'lMioii  in  the  earn*  of  tlie  American  K<*lMM»ner 

Wahlbrrfj,  which  had  H4*<'rf*tly  laiid«*<l  aniiH  and  mnnltioiiH  of  war  in 

Hawaii.  Hee  For.  Uel.  IWCi.  II.  8»7-87«l. 

To  bring  a  vessel  w*ithin  s<»ction  5283,  Rcvise^l  Statutes,  it  must 
Im>  .^hown  that  her  em])loyment  in  the  prohibited  servi(*e  was  pursuant 
to  an  intention  fornuHl  within  the  territorial  limits  of  the  Unitinl 
States:  and  the  formation  of  such  intention  on  the  high  si>as,  after 
she  has  left  those  limits,  can  not  Ix'  construe<l,  la'cause  she  is  an 
American  vessel,  as  Ix^ing  within  the  siatiite. 

Tnitetl  Statea  r.  Tlie  I^nrada  (IJWIO),  5W  F«h1.  Heii.  OHTt;  :H>  i\  i\  A   .Tr4; 

afflnuing  TnitiHl  Staten  r.  The  I^iurada  <1W»<>.  MTi  F«h1.  He|i.  7(iO. 
But  it  in  not  ne<vM(ary  that  the  furnixhiiit:.  tittliii;  out.  or  aniilin;  should 

lie  etmipletcM  within  the  limltM  of  tiM*  riilte«l  Stat«*M.      (riiiti*d  Stat(*M 

r.  The  Laurada  ( 18i»8>.  85  FihI.  Hep.  7(»K) 

**  It  is  l)elieve<l  that  the  pn^st^iH^e  of  a  I'nited  States  cruis<»r  off  the 
coast  of  Florida,  in  the  vicinity  of  Key  Wi»st  <»siHM'ially,  might  rentier 
valuable  aid  in  pn^venting  violations  ot  the  neutnility  laws  of  tiie 
Fniteil  States  ami  in  saving  inisguidtHl  citizens  of  the  I*nittHl  Statics 
from  the  consetpienct^s  of  su<'h  violations. 

**  If  the  vessel  be  s<»nt  as  suggi»st<Ml,  it  is  thought  her  mmmamler 
might  properly  be  instructed  not  only  to  render  alt  |)assible  assistance 
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to  marshals  and  other  civil  officers  of  the  United  States;  in  the  sen-ice 
of  process  at  sea  and  otherwise,  but  to  stop  and  examine,  and  if 
the  result  of  the  exauiination  be  not  satisfactory,  to  take  to  the  nearest 
port  for  further  investigation,  any  vessel  whose  papers,  cargo,  aniia- 
ment,  passengers  or  any  other  circumstances,  tend  to  show  that  sa'iA 
vessel  or  those  found  on  board  are  liable  to  prosecution  for  breach 
of  the  neutrality  laws  of  the  United  States. 

"  The  commander  of  the  vessel  will  undoubtedly  be  familiar  with 
the  i^rovisions  of  such  neutrality  laws.  It  might  not  be  out  of  place, 
however,  to  call  his  attention  to  the  fact  that  section  5283  of  the 
Revised  Statutes  has  been  authoritatively  construed  and  has  been  held 
not  to  (»()ver  the  case  of  a  vessel  which  receives  arms  and  munitions 
of  war  in  this  country  with  intent  to  carry  them  to  a  party  of 
insurgents  in  a  foreign  country,  but  not  with  intent  that  they  shall 
constitute  any  part  of  the  fittings  or  furnishings  of  the  vessel  herself. 

"  It  has  also  been  held  that,  under  the  same  section  of  the  Revised 
Statutes,  a  vessel  cannot  be  condemned  as  piratical  on  the  ground 
that  she  is  in  the  employ  of  an  insurgent  party  which  has  not  l)een 
recognized  by  our  Government  as  having  belligerent  rights/' 

Mr.  Oliiey,  Sec.  of  State,  to  Sec.  of  Navy,  June  10,  1897,  202  MS.  Pom. 
I^t  524. 

"If  the  Newark  can  be  employed  to  intercept  the  Dauntless  and  to  take 
ber  into  the  nearest  ix)rt  of  the  United  States.  If  upon  examination 
sbe  proves  to  have  n  filibustering  expedition  on  board,  it  would  seem 
to  1)0  plain  that  the  interests  of  the  United  States  reiiuire  It  to  W 
(lone.  Sec  in  this  a)nneetion  to-day*s  New  York  UcrahU  ninth  i^is*', 
telegraphic  despatch  from  Jacksonville."  (Mr.  Olney.  Sec.  of  »Stdte, 
to  See.  of  Navy,  Oct.  10,  1800,  213  MS.  Dom.  Let.  200.) 

4.  Augmentation  of  Force. 

§  1298. 

"  Every  person  who,  within  the  territory  or  jnrisdiction  of  the 
United  Stat(»s,  increases  or  iiugnients,  or  j^rocures  to  Iw  inri-easinl  or 
augmented,  or  knowingly  is  concerned  in  increasing  or  auginenliiiir. 
the  force  of  any  shi])  of  war,  cruiser,  or  other  armed  vessel,  which,  at 
the  time  of  her  arrival  within  the  United  States,  was  a  ship  of  '.var. 
or  cruiser,  oi*  armed  vessel,  in  the  service  of  any  foreign  priiic*^  <>r 
state,  or  of  any  colony,  district,  or  people,  or  belonging  to  the  subjtvi> 
or  citizens  of  any  such  j)rince  or  state,  colony,  district,  or  imm»)»K\  i'n" 
same  being  at  war  with  any  foreign  prince  or  state,  or  of  any  oilonv. 
district,  or  people,  with  whom  the  United  States  are  at  pi\>ce.  '\^" 
adding  to  the  uuuiIhm-  of  the  guns  of  such  vessel,  or  by  changinff  tlnR^i* 
on  board  of  her  for  guns  of  a  larger  calil)er,  or  by  adding  then>toanv 
c<iuipnient  solely  applicable  to  war,  shall  be  deemed  guilty  of  a  high 
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misdemeanor,  and  shall  be  fined  not  more  than  one  thousand  dollars 
and  be  imprisoned  not  more  than  one  year.'^ 

Sec.  r»285.  Revised  Statutes. 

Tlie  opening  in  a  neutral  port  of  the  port-holes  of  a  l)elligerent 
cruiser,  which  had  been  previously  closed,  is  '*  as  much  an  <iu(///u'ntn' 
tion  of  the  forre  of  the  said  vessel  as  if  the  jwrt -holes  were  now  lo  l>e 
cut  for  the  first  time." 

Det'iHioii  of  PreMfdent  WaHbington  as  given  by  Mr.  Uandolpb,  Stn*.  of  State, 
to  M.  Faucbet.  Frt»iuli  uilii..  June  13,  1795.  H  .MS.  I>oiii.  I^*t.  2*52. 

A  lil)el  was  filed  by  the  owners  of  the  Dutch  ship  I>en  Onzekeren 
and  lior  cargo,'  praying  for  the  restitution  of  their  pro|H»rty,  wliich 
had  Iieen  captun^l  l)y  the  French  privateer  (^ithen  of  MarHctlh'M  and 
brought  within  the  jurisdiction  of  the  United  States,  on  the  ground 
that  the  privateer  was  fitted  out  and  armed  in  violation  of  the  laws  of 
the  United  Stat<>s.  It  ap|)eanMl  that  in  the  autumn  of  1703  tlie  ]>ri- 
vaUH.»r,  l)eing  in  San  Domingo,  was  fitted  out  with  28  guns,  l)ut,  her 
destinaticm  lK»ing  changtMl,  some  of  her  warlike  e<piipments  were  <lis- 
placeil  to  make  nKUii  for  passi»ngi»rs.  Some  of  tlie  portholes  were 
closed,  and  some  of  the  iron  guns  were  removed  an<l  wcxMlen  ones  put 
in  their  places,  so  that,  though  she  presented  the  same  apix^arancv  of 
forc<»,  she  had  1*2  iron  and  10  wcMMlen  guns  mounted,  the  rest  of  tlie 
in)n  guns  l)eing  plactnl  in  her  hold.  She  then  came  to  the  United 
States,  entering  the  i)ort  of  Philadelphia.  IIen»  she  was  repaired; 
Home  improvisi»d  state  rcKiins,  \\^\\  on  the  voyagi»  for  passengi»rs,  were 
knoi*ke<l  <lown;  the  vesst»l  was  caulke<l:  her  old  gun  carriages  wt»»v 
repairtnl,  and  some  new  ones  made  by  her  own  cari>enters  in  plaice 
of  an  espial  number  of  old  onts  which  wen»  broken  up:  the  eye-lnilts, 
for  fixing  the  gun  tackle,  wen'  taken  out  and  r(>pla(*e<l,  and  she  was 
furnished  with  a  new  mast.  She  saile<l  from  Philadelphia  in  the  day- 
time, and  it  was  not  till  she  had  left  the  lX»lawan»  caiK»s  th:»t  she 
o{)ened  the  {N)rtholes  that  had  Ikmmi  cIoschI,  an<l  mountiHl  the  guns  in 
her  hold.  Counsel  for  the  privativr  contendiMl  that  the  fa<'ts  <lis- 
clomnl  no  evidence  of  augmentation  of  fonv,  l»y  cannon  or  mariners; 
that  the  sul)stitution  of  new  for  old  gun  carriagi»s  was  a  mere  n*phuv- 
ment,  not  an  augmentation  t>f  fonv:  and  that  no  augmentalioii  of 

rlike  fonv  had  taken  plact»  in  the  Unittnl  States. 

Tlie  eimrt  tt»<»k  thin  view.  refuHfiig  rentitutlon.  ^tCMker  r.  MirlH*!  { 17!»t»>, 
a  I>aU.  2«r».  Ill  a  note  to  :\  I>mU.  2SS.  th«»  n»ix»rter  Kiv<«s  tin'  Jml« 
nient  of  JiHlgi*  Iliv.  onlerinf?  i\w  reHtitiitioti  of  tbe  sbi|>  lirity  iUith- 
cart,  eaiituriMl  by  tlie  <Uii:vH  of  Mamvillen,  Jud»n*  IUh'  found  as  a 
fact  that  the*  erulHer,  wblle  mounting  only  12  guiix  on  ber  arrival  at 
Phlladelpbla.  bad  2tf  or  2S  uHUinted  when  tdie  left  tb<*  IMawan*  Ulver, 
having.  In  spite  of  ttie  refusal  of  tlie  authoritieH  at  Philadelphia  to 
pemlt  the  opening  of  iiorttf,  oiwued  them  and  mounted  her  guna 
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within  the  territories  of  the  United  States.    The  cUfcolt  oont 
ever,  took  new  testimony  in  the  case,  with  the  remit  ot  flnittag  thit 
there  was  not  an  augmentation  of  force  in  the  United  States. 

Under  the  nineteenth  article  of  the  treaty  with  France  of  1778,  a 
privateer  has  a  right,  on  any  urgent  necessity,  to  make  repairs  in 
any  ports  of  the  United  States.  The  mere  replacement  of  guns, 
masts,  and  sails,  which  have  been  taken  out  to  enable  the  veasd  to 
be  repaired,  is  not  an  augmentation  of  force  in  the  sense  of  die 
statute. 

Moodie  V,  The  Ship  Phoebe  Anne  (1796)»  3  Dall.  319. 

It  was  held  that  the  repairing  the  waist,  and  cutting 4nKro  ports  in  it 
for  guns  at  a  port  of  the  United  States,  of  a  vessel  fitted  out  and 
commissioned  as  a  vessel  of  war  when  she  entered',  does  not  by  itsdf 
constitute  an  augmenting  of  her  force  within  the  meaning  of  the 
act  of  5th  June,  1794. 

Tlie  Brothers,  Bee,  76. 

belligerent 


port  of  the  United  States,  we  being  neutral,  by  a  substantial  incressi 
of  her  crew,  is  a  breach  of  our  neutrality. 

Santissima  Trinidad,  7  Wheat  283. 

Under  the  neutrality  laws  of  the  United  States,  a  belligerent  will 
not  be  permitted  to  augment  the  force  of  his  armed  cruisers  when  in 
a  port  of  the  United  States. 

Mr.  Clay,  Sec.  of  State,  to  Mr.  Rebello,  BraziHan  charge,  Jan.  29,  1828. 
MS.  Notes  to  For.  Legs.  III.  418;  same  to  same,  April  8,  182S,  IV.  o^ 

The  repair  of  Mexican  war  steamers  in  the  port  of  New  York, 
together  with  the  augmentation  of  their  force  by  adding  to  the 
number  of  their  guns,  etc.,  is  a  violation  of  the  act  of  1818.  But 
the  repaid*  of  their  bottoms,  copper,  etc.,  does  not  constitute  an  in- 
crea.se  or  augmentation  of  force  within  the  meaning  of  the  act 

Nelson,  At  Gen.,  1844,  4  Op.  33G. 

5.  Hostile  Expeditions. 
(1)  constituents  of  the  offense. 

§  1299. 

"  Every  person  who,  within  the  territory  or  jurisdiction  of  the 
United  States,  begins,  or  sets  on  foot,  or  provides  or  prepares  tbe 
means  for,  any  military  expedition  or  enterprise,  to  be  carried  on 
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from  thence  against  the  territory  or  dominions  of  any  foreign  prince 
or  state,  or  of  any  colony,  district,  or  jwople,  with  whom  the  Ur.itt»d 
Static  an)  at  )muic*(n  shall  Ik!  deemcnl  guilty  of  a  high  misdemeanor, 
and  shall  Im>  fine<l  not  exceeding  thnH>  tlumsand  dollars,  and  im- 
prisonwl  not  more  than  thrw.  years.'' 

84H>.  ri2K*K  Heviw*«l  Ktatutcni. 

A  contract  between  citizens  of  the  United  States  and  an  inhabitant 
of  Texas,  to  enable  him  to  raise  men  and  procurt^  arms  to  carry  on 
the  war  with  Mexii*o,  the  inde]X'ndence  of  Texas  not  having  lH?en 
acknowledged  by  the  United  States,  was  held  contrary  to  our  na- 
tional obligations  to  Mexi<*o,  and  violative  of  our  public  |)olicy.  It 
ran  not,  therefons  1k»  s|)e<»ifically  enforceil  by  a  court  of  the  Unitwl 
Stat«»s. 

KtMinett  r.  (iiaiiiU'ni,  14  IIow.  .'W. 

Tliere  is  no  municipal  law  in  the  Unite<l  States  to  prevent  thtt 
organization  of  combinations  to  ai<l  and  aliet  n*l>ellion  in  another 
country,  mdess  forcible  acts  Im»  attemptetl. 

(*iiHliinK.  At.  (it'll..  INTift.  K  (»|i.  2ir». 

A  men»  preparation  or  plan  of  violation  of  neutrality,  without 
overt  acts,  d(H»s  not  make  the  j)arty  anu'nable  un<ler  s«H"tion  <>  of  the 
neutrality  act  of  1H18.  (Kev.  Stat.,  5$  ;ViKt;.)  If  the  means  providinl 
wen»  pnK'un»d  to  Im»  us<hI  (m  the  <M'eurn»nc<»  of  a  futun*  <*onting(*nt 
event,  no  liability  is  incurnnl  under  the  statute.  If,  als4),  the  inten- 
tion is  that  the  means  provitled  shall  only  Im*  us4hI  at  a  tim«*  and 

under  (*in-umstan<M>s  when  thev  (*oul<l  Im*  us4hI  withcMit  a  violation 

» 

of  law,  no  criminalitv  attaches  to  the  act. 
rutted  HtatPK  r.  Lutiimlen.  1  IVind.  Tk 

Proof  that  a  vessel  transporte<l  from  Aspinwall  to  the  coast  of 
Cuba  men,  arms,  and  munitions  of  war,  destimnl  to  aid  the  Cuban 
insurgents,  is  in.sufficient  by  itself  to  call  for  pnH^NMlings  against 
KUch  vessel  for  violaticm  of  the  mMitralitv  law  of  the  Unittnl  States. 

Akprmaii,  At.  (i«>ti..  1S71.  l.'t  Op.  ,%41. 

Tlie  papers  pn^sente^l  by  the  S4»cretary  of  State  in  the  cas<»  of  the 
VhfjiniuA  do  not  establish  any  vi<»lation  of  the  neutrality  laws, 
either  by  the  owners  of  tlu»  steamer  or  by  the  [H^rsons  engagiMl 
therecm. 

Briiitow.  AL  Oen..  1872.  14  Op.  49. 

The  captain  and  mate  of  a  Unite<l  States  vessel,  if  they,  knowing 
the  charmcier  of  their  cargo  and  its  intended  purpose,  transport  anus 
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from  a  port  within  the  United  States  to  a  foreign  port,  together  with 
men  and  3tores  to  be  used  in  a  military  expedition  against  a  people 
at  i^eace  with  the  United  States,  are  guilty  of  a  misdemeanor  under 
Revised  Statutes,  section  5286. 

UnitcHl  states  v.  Rand  (1883),  17  Fed.  Rep.  142. 

In  this  case  Rand,  tlie  master,  and  Pender,  the  mate,  of  the  steamer 

Tropic,  were  l>oth  convicted.     (Mr.  John  Davis,  Act.   Sec.  of  Stjite. 

to  Mr.  Preston,  May  28,  and  June  1,  1883,  MS.  Notes  to  Hayti.  I.  ISO.) 

The  sending  by  a  party  of  insurgents  in  Chile,  organized  and 
candying  on  war  against  the  government  of  that  country,  of  an 
armed  transport  [the  Itata]  to  the  United  States  for  the  purpose 
of  taking  on  board  arms  and  ammunition  purchased  there  and 
carrying  them  to  Chile,  is  not  the  beginning,  setting  on  f(K)t,  pro- 
viding or  preparing  the  means  for  a  military  expedition  or  enter- 
prise to  l)e  carried  on  from  the  United  States,  within  the  meaning 
of  sec.  528(>,  or  of  sec.  5285,  Revised  Statutes.  ''  The  cases  of  the 
Mary  A.  Hogan,  18  Fed.  Rep.  529;  United  States  v.  Two  Hundred 
and  Fourteen  Boxes  of  Arms,  etc.,  20  Fed.  Rep.  50;  and  Unite<l  States 
V,  Rand,  17  Fed.  Rep.  142,  cited  by  counsel  for  the  United  States  in 
support  of  tlieir  position  in  respect  to  this  point,  do  not  at  all  support 
it.  In  each  of  those  cases  thei*e  was  a  military  expedition,  and  it  was 
organized  within,  started  from,  and  was  to  be  carried  on  from  the 
United  States." 

rnikMl  Stntos  r.  TninibuH  (1801).  48  Foil.  Rep.  00,  ia3. 

See,  to  the*  samo  efftn-t,  IlnitHl  States  r.  Itata,  49  Ved.  Rep.  (540. 

S(Hs  also,  as  to  tlie  case  of  the  American  scliooner  \yahlbrri/,  i'hargetl  with 

secretly  landing  arms  and  munitions  of  war  in  Hawaii.  For.  Kel.  l.S!fc'». 

II.  8<>7-«70. 

The  military  character  of  an  expedition  imder  section  5286,  Revised 
Statutes,  may  be  determined  by  the  designation  of  officers  or  leaders 
(he  organization  of  men  in  regiments  or  companies  or  othonvi>e, 
and  the  purchase  of  military  stores;  but  no  particular  numbi^r  of 
men  is  requisite,  nor  need  the  expedition  actually  set  out,  as  the  erinie 
is  c'<)ni])leted  by  the  mere  organization,  or  other  step  in  the  inception 
thereof. 

T  lilted  states  r.  Ylmnez,  iWi  Fed.  Rep.  53a 

''If  .  .  .  the  persons  supplying  or  carrying  arms  and  muni- 
tions from  a  place  in  the  United  Statas  are  in  any  wise  parties  to  a 
design  tliat  force  shall  Ik*  employed  against  the  Spanish  authentic 
or  that,  either  in  the  United  States  or  elsewhere,  before  final  dehven' 
of  such  arms  and  munitions,  men  with  hostile  purposes  towanl  the 
Spanish  (Tovernnient  shall  also  be  taken  on  board  and  transport*^ 
in  furtherance  of  such  purposes,  the  enterprise  is  not  commercial* 
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but  military,  and  is  in  violation  of  international  law  and  of  our  own 
statut4»s.  (Rev.  Stat.  §5280;  United  States  v.  Rand,  17  Fed.  Rep. 
142:  United  States  r.  The  Mary  N.  Hogan,  18  Fe<l.  Rep.  520; 
Unitetl  States  r.  214  Boxes  of  Arms,  etc.,  20  Fed.  Rep.  50;  The  Con- 
serva,  38  Feil.  Rep.  431;  United  States  r.  Lumsden,  1  Bond,  105.)" 

Ilnrnion,  At.  (Si^ii..  Deo.  10.  18ft5.  21  Op.  267,  271. 

The  Tlorm^  a  Danish  steamer,  sailing  under  the  Danish  flag  and 
connnande<l  l>y  one  WilK)rg,  a  Danisli  subject,  cleared  from  Phila- 
del])hia,  Novemlx^r  0,  1805,  for  Port  Antonio,  Jamaica.  She  had 
on  lK>ard  but  little  cargo,  among  which  were  two  lifeboats.  Just 
before  sailing  Wiborg  received  a  message  instructing  him,  after 
jmssing  out  of  the  Delaware  Bay,  "  to  proceed  north  near  Barnegat 
and  await  further  orders."  He  did  as  directed  and  anchored  off 
Barnegat  light,  on  the  high  seas,  l)etween  three  and  four  miles  from 
shore.  Here  he  was  met  by  a  steam  lighter,  which  had  sailed  from 
Brooklyn  with  some  ca.ses  of  goods  and  two  lifeboats,  and  afterwards, 
in  lower  New  York  Bay,  had  taken  on  l)oard  during  the  night  between 
thirty  and  forty  men,  apparently  Cubans  or  Spaniards,  who,  with 
the  caM»s  of  gcMnls  and  the  lifel)oats,  were  transferred  to  the  Ilorna, 
After  l>oarding  the  Tlorna  the  men  broke  open  the  cast^  and  took 
then*fn)m  rifles,  swords,  and  machetes,  and  a  cannon,  and  practiced 
with  them.  The  steamer  took  the  usual  course  for  Jamaica,  which 
follows  the  Cuban  coast  for  several  hours.  WHien  almut  six  miles  off 
that  coast,  at  night,  the  men  <lis4»mbarke<l  under  WilK)rgV  supervision, 
taking  with  them  all  the  arms  and  ammunition  they  could  carry.  For 
the  purpose^  of  getting  ashore  they  used  the  two  lifel>oats  that  were 
Khi|>p«Ml  at  Philadelphia,  the  two  that  wen'  brought  by  the  lighter, 
and  two  l)elonging  to  the  steamer.  Tlie  Tlorna  then  completed  her 
voyagi»  to  Port  Antonio.  On  her  return  to  Philadelphia  WilH)rg 
was  indictiul  with  <vrtain  other  jx^rsons  in  the  Unitetl  States  di.strict 
court  for  the  eastern  district  of  Pennsylvania,  umler  swtion  528G 
of  the  Revis<»<l  Statutes,  on  the  charge  that  they,  **  at  the  district 
afon^said  and  within  the  jurisdiction  of  this  i*ourt,  did,  within  the 
territory  and  juriselirtion  of  the  Unitinl  States,  to  wit,  at  the  |Hirt  of 
Philadelphia,  Pennsylvania,  within  the  district  afon*said,  U^gin, 
s«*t  on  f(M>t  and  pnivide  and  pn>pare  the  means  for  a  (vrtain  military 
expeelition  and  enterprise*  to  l>e  carried  on  from  thene-e  against  the 
territory  and  dominions  of  a  foreign  princ*e,  to  wit,  against  the  islaiul 
of  Cul>a,"  etc.  The  district  ju(lgi»  instructtnl  the  jury  that  the  evi- 
dence would  not  justify  a  (x>nviction  "  of  anything  nH»n»  than  pn>vid- 
ing  the  means  for  or  aiding  su<*h  military  ex|KMlition  by  furnishing 
transportation  for  their  men,  their  arms,  baggage,"'  etc.;  and  that  in 
onler  to  convict  thev  must  U»  satisfie<l  that  the  defendants  understood 
thmt  they  were  to  carry  the  exiKniition,  and  had  provided  for  it,  and 
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understood  what  the  expedition  was,  before  leaving  Philadelpliia. 
The  jury  found  Wiborg  guilty.  On  a  writ  of  error  this  verdict  was 
sustained,  the  court  saying :  '^  It  is  true  that  the  expedition  started 
in  th«  southern  district  of  New  York,  and  did  not  come  into  imme- 
diate contact  with  defendants  at  any  point  within  the  jurisdiction  of 
tlie  United  States,  as  the  Ilorsa  was  a  foreign  vessel ;  but  the  II arm  9 
preparation  for  sailing  and  the  taking  alward  of  the  two  boats  at 
Philadelphia  constituted  a  preparation  of  means  for  the  expedi- 
tion or  enterprise,  and  if  defendants  knew  of  the  enterprise  when 
they  participated  in  such  j)reparation,  then  they  comniittetl  the 
statutory  crime  upon  American  soil,  and  in  the  eastern  district  of 
Pennsylvania,  where  they  were  indicted  and  tried." 

WlborjCf  r.  ITniteii  States  (1890),  1^3  U.  S.  032,  055;  10  S.  Ct.  1127,  affirm- 
ing rnited  States  r.  Wiborg.  73  Fed.  Rep.  150. 

See,  also.  Uuitetl  States  r.  Hughes  (1890),  75  Fed.  Rep.  207 :  UnUed  States 
r.  O'Brien,  id.  900;  United  States  r.  Hart  74  Fed.  Rep.  724;  78  Fed. 
Rep.  808 ;  Hart  i'.  United  States,  ^i  Fed.  Rep.  799,  28  C.  C.  \.  012. 

"  The  district  judge  .  .  .  charged  the  jury  in  this  ca.se  that  it 
was  not  a  crime  or  offence  against  the  United  States  under  the  neu- 
trality laws  of  this  country  for  individuals  to  leave  the  country  with 
intent  to  enlist  in  foreign  military  service,  nor  was  it  an  offence 
against  the  United  States  to  transport  persons  out  of  this  country 
and  to  land  them  in  foreign  countries  when  such  persons  had  an 
intent  to  enlist  in  foreign  armies;  that  it  Avas  not  an  otTenre  a^un>t 
the  laws  of  the  United  States  to  transport  arms,  ammunition  ami 
iiuinitions  of  war  from  this  country  to  any  foreign  country,  whoiluT 
thev  were  to  be  used  in  war  or  not;  and  that  it  was  not  an  oiTeiuv 
:igainst  the  laws  of  the  United  States  to  transport  persons  intemlin*r 
to  enlist  in  foreign  armies  and  nuniitions  of  war  on  the  same  trip. 
J^iit  he  said  that  if  the  persons  referred  to  had  combined  and  orpin- 
ized  in  this  country  to  go  to  Cuba  and  there  make  war  on  the  govern- 
ment, and  intended  when  they  reached  Cul)a  to  join  t\n\  \x\<\\vp'\\i 
army  and  thus  enlist  in  its  service,  and  the  arms  were  taken  alonir  f<^r 
their  use,  that  would  constitute  a  military  expedition,  and  the  tran>- 
j)()rting  of  such  a  body  from  this  country  for  such  a  purj)os<»  wouM 
l)e  an  oU'ence  against  the  statute.  The  judge  also  charg^HJ  the  inn 
as  follows: 

'' '  Tn  passing  on  the  first  question,  it  is  necessary  to  undeivtaml 
what  constitutes  a  military  expedition  within  the  meaning  of  th»' 
statute.  For  the  purposes  of  this  case,  it  is  sufficient  to  say  that  any 
combination  of  men  organized  here  to  go  to  Cuba  to  make  war  up^^n 
its  government,  i^rovided  with  arms  and  ammunition,  we  Ix^inff  ^^ 
pence  with  Cuba,  constitutes  a  military  expedition.  It  is  not  iiet^- 
sary  that  the  men  shall  be  drilled,  put  in  miiform,  or  prepared  for 
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(»rti<'ioiit  sorviiv,  nor  tluit  llioy  shall  have  lioen  orpaiiizwl  as  or  ac<'onl- 
ing  to  the  tactics  or  rules  which  relate  to  wliat  is  known  as  infantry, 
irtillerv  or  <*avalrv.  It  is  sufficient  that  thev  shall  have  (Minihined 
and  organizi*(l  hciv  to  i^o  then*  and  make  war  on  a  foivipi  govern- 
nient,  and  to  have  provided  themselves  with  the  means  of  doin^  so. 
I  saiy  "'  provi<le<l  theniM>lves  with  the  means  of  doing  so/'  lK»canse  the 
evidencv  hen»  shows  that  the  men  wen>  so  pn)vide<l.  Whether  such 
pn>vision,  as  hy  arming,  an<l  so  forth,  is  nect»ssary  imhmI  not  Ik»  d(H*ided 
in  this  cas<».  I  will  say,  however,  to  counsel  that  were  that  cpiestion 
nnjuinnl  to  Ih'  decide<l  I  should  hold  that  it  is  not  ne(H»ssary. 
*  '* '  Xor  is  it  im|K>rtant  that  they  intende<l  to  make  war  as  an  inde- 
|M*ndent  IkmIv  or  in  c*oniKH*tion  with  others.  When*  men  go  without 
(Combination  and  organization  to  enlist  as  individuals  in  a  fonngii 
army,  they  do  not  constitute  such  military  e.\|KHlition,  and  the  fact 
that  the  v<*ssel  carrying  them  might  carry  arms  as  merchandise*  would 
not  Ik*!  im)M)rtant.* 

"  It  apjH'ars  to  us  that  these  views  of  the  district  judge  weiv  (•ornn.^t 
as  applied  to  the  evidencv  U^fore  him.  This  IkkIv  of  men  went  on 
Inianl  a  tug  loa<led  with  arms;  wen»  taken  hv  it  thirtv  or  fortv  miles 
hihI  out  to  st*a ;  met  a  steamer  outside  the  thnH*-mile  limit  hy  prior 
arningi»ment :  iHmnled  her  with  the  arms,  o{)eniMl  the  Ixixes  and  dis- 
tributed the  arms  among  themsi»lves;  drille<l  to  some  extent:  wen» 
fipparently  officvn'tl;  and  then,  as  pn^concvrted,  disembarkiHl  to  etTiH*t 
an  arnie<l  landing  4>n  the  (*oast  of  Cuba.  The  nuMi  an<l  the  arms  and 
ammunition  came  together:  the  arms  aiul  ammunition  wen*  under 
tlie  (*ontrol  of  the  men;  the  elements  of  the  exiM*dition  wen*  not  only 
*  capable  of  proximate  combination  into  an  organi/t*d  whole,*  but 
wen»  conibineil  or  in  pnnvss  of  (combination:  then*  was  concvrt  of 
action:  thev  had  their  own  pilot  to  the  connnon  (U*stination:  thev 
landed  th(*mselves  and  their  nnmitions  of  war  togi*tlier  by  tlu^ir  own 
efforts.  It  mav  1k»  that  thev  intendiMl  to  HMiarate  when  thev  nMichinl 
the  insurgent  heachpuirters,  but  the  evideiKv  tendiMl  to  show  that 
until  that  time  they  int(*nd4*d  to  stand  togi^thtT  and  defend  theniMdves 
if  ntN*<*ssary.  Fnmi  that  evideiuv  the  jury  had  a  right  to  Knd  that 
this  was  a  military  ex|HHliti(m  or  enti'rpri^e  undtT  the  statute,  and  we 
think  the  court  pro|H»rly  instructed  tlu*m  on  the  subj(»ct.*' 

WiliorK  c.  rnltiMl  Staten  (lHOll>.  li«  \\  S.  iKtI.  r»r>:i  «l.M. 

llurliiti,  J.,  ill  a  (llMMMitini;  opinion.  «a|ir<*N!M*«l  tlM*  vl<*\v  that  **  tliU  wan 
iMit  ...  a  luliitiiry  i'\|Milltioii  or  4*nt«*r|>riH«'  witlilii  the  iii«nuiliii; 
of  tlH'  Ktatutr.  It  had  iioiio  of  th«»  fiMitiint*."  \h*  Hnid.  **  of  niirh  an 
exiMHllthm  or  ciitiTpriM*.  Th4*n*  w:ih  no  «i>iiitiinii«niis  oftlivr.  wIm»hi* 
onh*ri«  wi*r<*  n*i<<»»n)ix«>«l  aiul  iMifon^iMl.  It  wiif*.  at  iiiont.  ii  Hiiinll  f«>in- 
|Niny  of  |ii*rHoiiH,  ihi  oii«*  of  wIhuii  n*i'<i»fnilzi*il  tlN*  iiiitlMirlty  of  aiMitlHT. 
nItlMMiich  all  il«>slr<>«l  Uu*  iii«1«*|HMi4l«*ii4v  of  ('iilui.  niul  had  the  |»ur|MH^ 
to  rvttch  tiiat  itflaud.  aud  engage,  not  ax  a  body,  liut  aM.iudividualH,  In 
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some  fonn,  in  the  civil  war  there  pending — n  loone,  unorganized  hoAj, 
of  very  Huiall  dimensions,  and  without  any  surrouudlngH  that  would 
justify  its  being  regarded  as  a  military  expedition  or  enterprisse  to  be 
carried  on  from  this  country."  The  numl)er  of  persons  in  the  coiuiianT 
was  from  thirty  to  forty. 

The  court  in  the  course  of  its  opinion,  which  was  delivercMl  by  Chief 
Justice  BHiller,  cited  Calvo,  Diet,  de  Droit  Int.  verbo.  Expedition 
Mllitairo;  I^wrence's  Prin.  Int.  Law  (1895),  508;  Hall.  RipbtrJ 
and  Duties  of  Neutrals,  |  22;  Boyd*s  Wheaton.  |  4.^1)afi;  I'nimi 
States  r.  O'Sulllvan,  2  Wliart  Crlm.  I^w,  §  2802;  United  State?  r. 
Ybanez,  53  Fed.  Rep.  536;  Judge  Brawley.  in  United  Statics  r.  Hughes, 
not  tlien  reported ;  United  States  r,  Pena,  «9  Fed.  Rep.  1W<5 :  Tnite*! 
Stati»rt  r.  Hart  (Judge  Brown's  opinion),  not  then  reiwrteii.  Tlie 
court  said  tliat  the  Judges,  In  the  last  two  cases,  "  i^onsidenHl  tIm* 
statute  as  exacting  a  high  degree  of  organization."  In  referring  to 
the  elements  of  the  exiiedltion  as  being  **  capable  of  proximate  oom- 
binatiou  Into  an  organized  whole,"  the  court  (luoted  from  Hall,  as 
al)Ove  cited. 

See  United  States  r.  W llwrg.  73  Feil.  Rep.  159 ;  United  States  r.  Hughw. 
75,  Id.  2(57 :  United  States  v.  O'Brien,  Id.  900 ;  United  States  r.  llart 
74  Fed.  Rep.  724,  78  Fed.  Rep.  868;  Hart  i?.  United  States  (18HS>. 
84  Fed.  Rep.  799,  28  C.  C.  A.  612. 

Mates  of  a  foreign  vessel  sailing  from  a  United  States  port,  wlio 
at  the  time  of  sailing  did  not  know  that  the  vessel  was  to  carry  an 
expedition  in  violation  of  the  neutrality  law,  and  did  not  learn 
thereof  until  they  met  beyond  the  three-mile  limit  another  vessel 
containing  men  and  arms,  are  not  guilty  of  an  offense  under  section 
5280. 

Wil)org  r.  United  States  (1890),  laS  U.  S.  G32,  10  S.  Ct.  1127. 

Section  5286,  Revised  Statutes,  does  not  prohibit  the  shipping  of 
arms,  anununition,  or  military  equipments  to  a  foreign  coimtry,  noi 
forbid  one  or  more  individuals,  singly  or  in  unanned  ass(KMation. 
from  leaving  the  United  States  to  join  in  any  military  operations 
being  carried  on  between  other  countries  or  different  parties  in  the 
same  count rv. 

Vu'itea  states  r.  Pena  (IS!);")).  09  Fed.  Rep.  aS3,  Unitoil  Statt-s  r.  O'F.rion 
(189<>),  75  Fed.  Kep.  tKK). 

Evidence  that  the  vessel  of  which  defendant  was  captain  stoppei^ 
outside  Sandy  Hook  and  took  on  arms  and  men,  and  that  the  men 
were  drilled  during  the  voyage  and  were  secretly  landed  at  night  on 
the  coast  of  Cuba,  is  sufficient  to  justify  holding  him  for  trial  under 
section  r>28().  Revised  Statutes. 

T'nitod  states  r.  Ihiglies  (1895),  70  Fed.  Rep.  972. 

If  the  owner  of  a  vessel  provides  and  furnishes  her,  knowing  tliat 
she  is  to  be  used  for  the  transportation  to  a  foreign  country  of  an 
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organized  body  of  men,  intending  to  act  together  in  a  concerted 
military  way,  and  with  arms,  he  is  guilty  of  a  violation  of  the 
statute. 

United  RtateH  r.  O'Brien  (1806),  75  Fed.  Rep.  000. 

One  who  provides  the  means  for  transporting  a  military  expedi- 
tion on  any  part  of  its  journey,  with  knowledge  of  its  ultimate  des- 
tination and  unlawful  character,  is  punishable  under  section  5286, 
Revise<l  Statutes. 

Hart  r.  United  States  (1808),  M  Fed.  Hep.  700,  28  C.  C.  A.  G12;  afflrming 
78  Fed.  Uoi>.  8l». 

Providing  the  means  for  carrying  a  known  military  expedition  to 
an  inland  over  which  the  United  States  has  jurisdiction,  as  one  stage 
of  its  journey,  with  knowledge  of  its  final  hostile  destination,  is  an 
offense  under  the  statute. 

United  States  r.  Hart  (1807),  78  Fed.  Reii.  mS. 

Section  52ft(>,  Revised  Statutes,  creates  two  offenses,  (1)  the  setting 
on  foot,  within  the  United  States,  a  military  expedition,  to  Im>  i*arrie<l 
on  against  any  iK)wer,  etc*.,  with  whom  the  United  States  are  at 
peaces    (*2)  providing  the  means  for  such  an  expedition. 

United  States  r.  Hart  (1807),  78  Fed.  Rep.  868. 

The  transportation  of  goods  for  commercial  purposes  only  and  the 
carriagi'  of  i)ersons  st^parately,  though  their  individual  design  ma;-  Im^ 
to  enlist  in  a  foreign  strife,  are  not  pmhibitiMl  by  our  law  if  the  trans- 
portation is  without  any  featun»s  of  a  military  character.  Indic^ations 
of  a  military  operation  or  of  a  military  e.xixKlition  are  comvrt  and 
unity  of  action,  organization  of  men  to  act  together,  the  presence  of 
weapons,  and  some  fonn  of  (*onmiand  or  leadership. 

Unltwl  Statea  r.  Sutiez  (1M0«).  HH  Fed.  Ueii.  TiOO. 

A  vessel  may  at  the  same  time  transport  a  military  enterprise  and 
a  cargi>  of  arms  and  munitions  of  war,  and,  while  the  transiK)rtation 
of  the  latter  is  lawful,  that  of  the  former  is  unlawful. 

Uniteti  Statetj  r.  Mun>»»y  <180SK  84  Fwl.  Hep.  tJOO. 

A  combination  of  a  numU^r  of  men  in  the  Uniteil  States,  with  a 
comnum  intent  to  pnxved  in  a  Uxly  to  a  foreign  i*ountry  and  engagi^ 
in  hostilities,  either  by  themst»lvt*s  or  in  cooperation  with  others, 
against  a  ix)wer  with  which  the  Unitecl  States  is  at  jx»ace,  (constitute** 
a  militarj'  expedition,  when  they  actually  proceed  from  the  Unitinl 
States,  whether  they  are  then  provideil  with  arms  or  intend  to  secun* 
tbeu  in  transit.    It  is  not  necessary  that  all  the  pcrsoQ;>  shall  be 
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brought  into  personal  contact  with  each  other  in  the  United  States,  oi 
that  tliey  shall  be  drilled,  uniformed,  or  prepared  for  efficient  service. 

UnitCHl  States  v.  Murphy  (1808),  84  Fed.  Rep.  609. 

By  section  11  of  the  British  Foreign  Enlistment  Act  of  1870  it  is 
provided  that  ''  if  any  person  within  the  limits  of  Her  MajestyV 
dominions  and  without  the  license  of  Her  Majesty,  prepares  or  fits  out 
any  naval  or  niilitary  expedition  against  the  dominions  of  any 
friendly  state,''  the  person  so  offending  shall  be  punished  by  fine  or 
imprisonment,  or  l>oth,  and  that  "  all  ships  and  their  equipments,  and 
nil  arms  and  niUnitions  of  war,  used  in  forming  part  of  such  expedi- 
tion, shall  l>e  forfeited."  In  the  case  of  Regina  i\  Sandoval,  prose- 
cuted under  this  section,  the  jury,  in  answer  to  interrogatories,  found 
that  Sandoval  "  when  he  purchased  the  goods  and  ammunition  iirthis 
country  [Great  Britain]  knew  and  intended  that  they  should  b(»  used 
for  the  purpose  they  subsequently  were,"  that  is  to  say,  in  aid  of  an 
insurrection  against  the  Government  of  Venezuela.  Sandoval  was 
convicted  and  the  judgment  on  appeal  was  affirmed.  Wills,  J.,  .said: 
"  The  offense  is  not  confined  to  the  fitting  out,  but  it  includes  the 
preparation."  Any  act  which  ''contributes  in  any  material  degree 
towards  setting  on  foot  an  expedition  fitted  for  warlike  puri)Oses  is. 
in  my  judgment,  the  preparation  for  that  expedition." 

Memo raiuhi 111  inoloae<i  in  Mr.  Hay,  See.  of  State,  to  Mr.  Choate,  ambaw 
to  England,  No.  :MV2,  April  24,  1000,  MS.  Inst.  Great  Britain,  XXXIII 
393,  394,  citing  Wlieelor's  British  and  American  Enlistment  A«  t< 
70-92,  and  Snow's  Interuatiouai  Law  (2d  ed.,  by  Stockton).  llS-134 

By  §  11  of  the  British  Foreign  Enlistment  Act,  1870  {;M]  and  'M 
Vict.  c.  90),  it  is  j)rovide(l  that  "  if  any  ])crson  Avithin  the  limits  of  Iht 
Afajesty's  dominions,  and  \vithoiit  the  license  of  her  Majesty,  pn* 
pares  or  Hts  out  any  naval  or  military  expedition  to  j)roc(MMl  a<raiiht 
the  dominions  of  anv  friendly  slate/'  then  ''every  i>erson  eniraL^cd  in 
such  j)re|)a]-ation  or  fittin<r  out,  or  assistin<r  tli(»rein,  or  enii)love«l  in 
any  capacity  in  such  expedition,"'  shall  lx»  guilty  of  an  otfence.  HtM. 
that,  once  the  fact  was  established  that  there  had  heen  a  preparation 
in  the  Queen's  dominions,  then  ''there  may  be  an  assistance*  in  >nc\\ 
prej)aration.  or  an  em])loyinent  of  the  kind  mentioned  in  the  s*H'lion. 
outside  the  Queen's  dominions,  which  will  amount  to  an  otfemv 
apiinst  the  act,  if  the  ])erson  rendering  such  assistance  or  accepting 
such  (Mn[)l()ynient  be  a  subject  of  Iler  Majesty/' 

r.eg.  r.  Jameson   (1S90),  L.  K.  2  Q.  B.  425. 
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(2)    DlILOyATIC    DIACUSSIONB. 

§1300. 

**  The  aiding  either  party,  then,  with  vessels,  amis,  (ir  men,  \n*\ng 
unlawful  bv  the  law  <if  nations,  and  not  rendered  lawftd  bv  the  trtmtv, 
it  is  made  a  question,  whether  our  citizens,  joining  in  these  unlawful 
enterprisers,  may  l)e  ptmished.  The  United  Statt*s,  l>eing  in  a  state  of 
I)ea(r  with  most  of  the  l)elligi»rent  j)owers  by  tn»aty,  and  with  all  of 
them  bv  the  laws  of  nature,  murders  and  roblieries  committed  bv  our 
citizens,  within  our  territorj',  or  on  the  high  seas,  on  those  with  whom 
we  are  so  at  peace,  are  punishable,  e<iually  as  if  committed  on  our  own 
inhabitants.  .  .  .  No  citizen  has  a  right  to  go  to  war  of  his  own 
authority;  and  for  what  he  dcK»s  without  right,  he  ought  to  Ik»  pun- 
ishiHl.  IucKhhI,  nothing  can  lie  more  obviously  al>surd,  than  to  say 
that  all  the  citizc*ns  nuiy  i)e  at  war,  and  yet  the  nation  at  {XMice.  It 
has  Inhmi  pn^tended,  indiMMl,  that  the  engagement  of  a  citizcMi  in  an 
enterprise*  of  this  nature  was  a  div<»stment  of  the  character  of  citiz<Mi, 
and  a  transfer  of  juris<licti<m  over  him  to  another  sovereign.  Our 
citiz4*ns  an»  <'ertainlv  frtn*  to  <Iivest  thems<»lv«»s  of  that  <*haracter  bv 
emigraticm,  and  other  acts  manifesting  their  intention,  and  may  thefl 
biH*ome  the  subject,s  of  another  |Kiwer,  and  fnn*  to  do  whatever  the 
subjei*ts  of  that  [Mmer  may  do.  But  the  laws  do  not  admit  that  the 
Iran*  conunission  of  a  <Time  amounts  of  it.s(*lf  to  a  div<*stment  of  the 
character  of  citizt*n,  and  withdraws  the  <Timinal  fnnu  their  <'<K»rcion.'' 

Mr.  JeflTorHoii.  Sp<*.  of  State,  to  Mr.  MorrK  niin.  to  KnuK***.  Auk.  1*».  17!k.1, 
Am.  State  l*a]ieni.  For.  Uol.  I.  1(S7,  1(tt<. 

The  (iovernment  of  the  l-nitetl  Sates  will  not  at  the  request  of  a 
foreign  govenunent  int€*rvene  to  pn'vent  the  transit  to  the  country  of 
the  latter  of  {M^rsons  obje<*ti(mable  to  it  unU*ss  they  form  part  of  a 
hosftile  military  e.xiMHJition. 

Mr.  Jeffernon.  S«n\  of  States  to  tlie  iniiilMer  of  FraiHv.  Nov.  »>.  17!Ki,  4 

JetTerMMrH  WorkM,  >u;. 
8e«>  Fiel4l*i«  Int.  {\mU\  i  !»71  ;  4  llaiiiUtiiirH  WrUiiiiD4.  by  Uxlge.  4S. 

In  180r»  a  military  expeelition  was  organ iz<Ml  at  New  York  by  Fran- 
CPi^co  de  Miranda,  conuuonly  known  as  (leneral  Miranda,  a  native  of 
Caracas,  who  canu»  to  the  United  States  in  the  latter  part  of  lso;»  for 
the  pur|Kise  of  glutting  up  an  ex)MMlition  again.M  the  Spanish  domin- 
ions in  South  America.  He  sailed  from  New  York  in  February, 
IfWu  on  the  ship  Lvandit\  and  aftiT  procuring  two  M-luMiners  at 
Jamiel  pnKt»e<led  to  the  northern  part  of  South  America.  On  arriv- 
ing off  that  coast  the  schoont^iM  wen*  <*aptun*d  by  the  Spanianls.  The 
Leander  with  Miranda  e*S4*a|KHl.  (hi  the  se'hooners  wen*  thirty-six 
American  citizens  who  had  sailed  on  the  Leander  from  New  York, 
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but  who  were  transferred  to  the  schooners  at  Jacmel.   They  were  trie<I 
at  Puerto  Cabello  on  a  charge  of  piracy,  and   on   conviction  were 
imprisoned  at  Carthagena.     They  alleged  that  they  were  entrappe<l 
into  accompanying  Miranda  from  New  York  by  false  statements,  and 
that  when  they  became  cognizant  of  his  designs  they  were  forcibly 
prevented  from  leaving  his  service;  and  they  sought  and  obtained 
the  interposition  of  the  United  States  for  the  purpose  of  .seoiiriii^ 
their  release.     In  July,  1806,  Col.  William  S.   Smith,  surveyor  of 
the  port  of  New  York,  and  Samuel  G.  Ogden  were  tried  at  Xew 
York   under   the  act  of   1794,   for  being  concerned    in   setting  on 
foot  the  expedition.     The  defense  sought  to  prove  that  the  expe<li- 
tion  had  been  begun  with  the  concurrence,  if  not  at  the  siiggi^s- 
tion,  of  the  Administration,  and  summoned  as  witnesses  the  Secretary 
of  State  and  other  principal  officials.    These  officers,  in  a  communica- 
tion to  the  court,  set  forth  their  inability  to  attend  on  account  of 
public  duties,  but  proposed  that  their  testimony  should  be  taken  l»y 
commission.     To  this  the  defendants  declined  to  assent  and  asked  for 
compulsory  process.    The  court  decided,  however,  that  their  testi- 
mony would  l)e  immaterial,  inasmuch  as  the  previous  knowledge  or 
approbation  by  the  President  of  illegal  acts  of  a  citizen  could  afford 
the  latter  no  legal  justification,  as  the  President  possessed  no  dis- 
pensing power.     The  charge  of  the  judge  was  strongly  against  the 
defendants,  but  the  jury  returned  a  verdict  of  not  guilty. 

rJoyds  Trials  of  William  S.  Smith  and  Samuel  G.  Ogden,  in  July,  l*^^*: 

New  York,  18()7. 
See,  also,  Adams's  History  of  the  United  States,  111.  lSi>.  200,  2nS;  Am. 

State  PaiK4-s,   For.   Kel.   III.  2r><>;  Dana's  Wheaton,   IWS.   iiot**:  n«»:*' 

by  W.  l\.  La\vren<v,  2  Wharton's  Crim.   Law,  §   lOOS;  S  Ilainillon:' 

Writinj^s,  by  Lo<lKe,  5(K». 
I*»y  Art.   IX.  of  the  treaty  of  Feb.  22,  1819.  Spain  renouneetl  all  H:iuu"« 

against   the  rnite<l  States  growing  out  of  **  injuries  <*aused  by  ibe 

exiMHlitloii   of   Miranda,   that   was   fitted  out   and   iHiul|»piil  at  Ni*^' 

York." 

"  Miranda  had  the  address  to  make  certain  persons  at  New  York, 
jiinoii^  others  Col.  W.  Smith,  the  surveyor,  believe  that,  on  his  visit  to 
Washington,  he  had  enlisted  the  Executive  into  a  secret  sanction  of  lii> 
])roject.  They  fell  into  the  snare;  and  in  their  testimony,  whenexam- 
iiicd,  rehearsed  the  representations  of  Miranda  as  to  what  pax^^J 
between  him  and  the  Executive.  Hence  the  outcry  against  the  latter 
as  violating  the  law  of  nations  against  a  friendly  power.  The  truth 
is,  that  the  (lovernment  j:)roceeded  with  the  most  delicate  attention  i<' 
its  duty:  on  one  hand  keeping  in  view  all  its  legal  obligjitioib  to 
Spain,  and  on  the  other,  not  making  themselves,  by  going  l)eyon«l 
them,  a  party  against  the  people  of  South  America.     I  do  not  believe 
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that  in  any  instance  a  more  unexceptionable  course  was  ever  pursued 
by  anv  (lovemnient." 

Mr.  MiuliHc»n,  Hoi\  of  Rtate  ( unofficial ),  to  Mr.  Monn>e.  Mar.  10,  180(1, 
2  MadiHon'a  WrItlnKH,  220. 

Tlie  war  between  Mexico  and  Texas  gave  rise  to  voluminous  dis- 
cu.ssions  as  to  the  piivervation  of  the  neutrality  of  the  Unitwl  States, 
afirainst  the  fitting  out  of  hostile  ex|)editions. 

Ah  to  tlM*  UiiiltM  of  iM*utnility  In  tlu*  wiir  )M>twoen  Mexico  and  Toxa^,  aee 
Mr.  Fornyth.  H%h\  of  State,  to  Mr.  KIIIh,  uiin.  to  .M«*xico,  IHh*.  1).  \KU\, 
MS.  Iimt.  .Mex.  XV.  «M:  ri»i»ort  of  Mr.  Fornyth,  Sei\  of  State.  Jan.  K 
ISas,  II.  Kx.  lhH\  74.  25  ConR.  2  MenK. ;  Mr.  Talboun.  See.  of  State,  to 
Mr.  riomnan.  S4*pt.  21.  1844.  'M  MS.  I>oni.  Ix^t  4^)1. 

In  1837  an  iii.surrection  occumnl  in  Canada,  under  the  leadership 
of  Wni.  Ijyoii  McKenzie,  a  printer,  and  ct»rtaiii  other  jM^rsons.  The 
movement  was  attended  with  (*oniinotions  at  various  places  in  the 
Unitnl  Stati»s  aloii^  the  Canadian  fnmtier.  DcH-emlMT  7,  188S,  Mr. 
Forsyth,  who  was  then  S<»<'n»tary  of  State,  addn»s.*<iMl  a  letter  to  the 
district  attorneys  of  the  Uiiite<l  Stat<>s  for  Venuoiit,  Michi^n,  and 
the  northern  distri<*t  of  New  York,  stating  that  it  was  '•  the  fixecl 
determination  of  the  President  faithfully  to  discharps  so  far  as  his 
IM>wer  extends,  all  the  oblipitions  of  this  (u)vernment,  an<l  that 
ol>li|i:ation  (^[>e<*ially  which  rtHpiiri's  that  we  shall  alistain,  under 
everj'  temptation,  fnmi  inteniunldlin^  with  the  domestic  dispute^  of 
«>ther  nations.''  On  the  same  thiy  Mr.  F'orsyth  wn>tc  to  the  pivernors 
of  New  York,  Michi^iii,  and  Vennont,  recjuestiii^  their  '*  prompt  in- 
terference to  arrest  the  parties  comvrmMl,  if  any  preparations  an» 
made  of  a  hostile  nature  against  any  fon^ipi  |>ower  in  amity  with  the 
Unite<l  States."  Meanwhile  the  Canadian  insurffiMits  weri»  defeatinl, 
and  some  of  them  sought  n*fugi>  in  tlie  United  States.  AnuMig  the 
refugees  were  two  of  the  leaders,  McKenzie  and  Dr.  liolfe,  who 
held  public  met^tings  in  Buffalo  and  solicitcnl  reoniit.s  of  whom  they 
micceeded  in  obtaining  a  considerable  number,  as  well  as  a  (quantity 
of  arms  and  ammunition. 

The  collectors  of  cu.stoms  on  the  Canadian  frontier  were  instructwl 
to  lend  their  aid  in  enforcing  the  neutrality  law.s,  and  the  marshal 
of  the  Uniteti  States  for  the  northern  district  of  Xew  York  was 
directed  to  procee<l  to  Buffalo  for  the  pur|M>se  of  suppn^sin^  the 
violations  of  neutrality  in  that  quarter.  On  the  'iSth  of  IKhviuUt, 
1837,  he  reported  that  on  his  arrival  at  Buffalo  he  found  2(K)  or  IMX) 
men,  mostly  fn)m  the  American  side  of  the  Niagara  River,  encampetl 
on  Navy  Island,  in  Up|K'r  Canada,  armed  and  umler  the  conunand 
of  RenflRelaer  Van  Rensselaer,  of  Albany,  who  had  assumed  the  title 
of  **  general.'^    The  eiu^mpment  had  received  accessions  till  it  num- 
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bered  about  1,000  men,  well  armed.  This  expedition  had  been  organ- 
ized at  Buffalo  after  McKenzie's  arrival.  Warrant-s  had  been  issued 
for  the  arrest  of  the  men,  but  could  not  be  served. 

On  the  29th  of  December  occurred  the  destruction  of  the  steamer 
Carolin^j  at  Schlosser,  in  the  State  of  New  York,  by  a  British  force 
from  Canada.  December  30  the  collector  of  customs  at  Buffalo  wrote: 
"  Our  city  is  in  great  alarm.  The  whole  frontier  is  in  motion,  and 
God  knows  where  it  will  end.  An  express  has  been  sent  to  Governor 
Marcy  to  C4ill  out  the  militia."  The  collector  feared  that  the  laws 
could  not  he  enforced  without  great  loss  of  life.  The  revenue  cutter 
Erie  was  placed  at  his  disposal  to  aid  in  enforcing  the  laws;  and  be 
was  ordered  to  seize  any  ve&sels  or  boats  which  might  l>e  engaged 
in  carrying  arms,  ammunition,  or  military  supplies  to  forces  arrayed 
iigainst  the  Government  on  the  Canadian  side  of  the  line. 

January  5,  1838,  President  Van  Buren  sent  a  message  to  Congress, 
saying  that  the  existing  laws,  as  experience  on  the  southern  border 
and  the  events  daily  occurring  on  the  northern  frontier  had  shown, 
were  insufficient  to  guard  against  the  hostile  invasion  from  the 
United  States  of  the  territory  of  neighboring  and  friendly  nations, 
and  recommentling  that  the  Executive  be  clothed  with  ^^  full  power 
to  prevent  injuries  being  inflicted  upon  neighboring  nations,  by  the 
unauthorized  and  unlawful  acts  of  citizens  of  the  United  States,  or  of 
other  persons  who  may  be  within  our  jurisdiction,  and  subject  to  our 
control."'  Gonoral  Scott  was  sent  to  the  frontier,  with  letters  to  the 
governors  of  New  York  and  Vermont,  recpie.sting  them  to  call  (nii 
(he  militia.     Congress  passed  the  act  of  March  10,  1838. 

S<Ms  for  a  fuller  account  of  the  situation  on  the  Canadian  frontier.  Moore. 
Int.  Arbitrations,  III.  2410  et  seq. ;  H.  Ex.  Doe.  04,  25  Conjr..  2  se**.: 
II.  Kx.  Doc.  7:5,  25  Cong.,  2  sess. ;  II.  Ex.  Doc.  74,  25  Cong.,  2  sess.. 
II.  Ex.  Doc.  :{()2,  25  Cong.,  2  sess. ;  88  Br.  and  For.  State  Pa|»ers,  1074 

S«M-  act  of  March  10,  ia38.  5  Stat.  212. 

On  the  HH'eipt,  in  Washington,  Jan.  4,  1838,  of  news  of  the  burning  of  the 
(Uirolin(\  (ieneral  Scott  was  ordered  to  the  frontier.  He  went  by  way 
of  Albany,  and  was  accompanied  to  Buffalo  by  Governor  Marcy  anJ 
Adjutant!  Jeneral  McDonald,  of  the  State  of  New  York.  Tn:M>|»s,  Mb 
regulars  and  volunteers,  were  ranged  along  the  l)order  in  Veruioni  as 
well  as  in  New  York,  and  the  disorders  gradually  leased,  (lieiieral 
Scott's  Autobiography,  I.  305-317.) 

S«H»  President  Van  Buren,  annual  message,  Dec.  3,  1838, 

As  to  tb(»  execution  of  the  sentence  imposed  on  McKenzie.  on  his  (h«u- 
victlon  of  violation  of  the  neutrality  laws  of  the  ITnitenl  Stat*^  j'*'^ 
Mr.  Forsyth,  Sec.  of  State,  to  Mr.  Garrow,  U.  S.  marshal,  di.^trict  <'f 
New  York,  Apr.  14.  1840,  31  MS.  Dom.  Let  30. 

SiHN  as  to  alleged  conspiracies  to  produce  a  revolution  in  Canada.  i»a|*f 
rccordcHl  in  32  MS.  Dom.  I^t.  479. 

See,  also,  Mr.  Webster,  Sec.  of  State,  to  Mr.  Seward,  governor  of  N^ 
York,  Sept.  23,  1841,  32  MS.  Dom.  Let  52. 
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^  We  have  received  infonnation  from  various  Hources,  l)oth  official 
and  unofficial  tliat  among  the  Creoles  of  Cuba  there  has  long  existetl 
a  dei*p-rooted  hostility  to  Spanish  dominion.  The  revolutions  which 
are  rapidly  succeeding  each  other  throughout  the  world,  have  inspired 
the  (*ubans  with  an  anient  and  irrepn'ssible  desire  to  achieve  their 
in<le|)endence.  Indee<K  we  are  infonned  by  the  consul  of  the  United 
States  at  the  Havana,  that  ^  there  appears  every  pn>l)ability  that  the 
island  will  mnm  l)e  in  a  state  of  civil  war.*     He  also  states  that 

*  eflTorts  an»  now  IxMug  made  to  raise  money  for  that  pur|Kwe  in  the 
Unitwl  States,  and  there  will  Im»  attempts  to  inducv  a  few  of  the  voli  i-- 
teer  n*giments  now  in  Mexico  to  obtain  their  discharge  and  join  in  tho 
revolution.' 

'*  I  nwd  s<»arcelv  infonn  vou  that  the  Government  of  the  United 
States  has  had  no  agiMU'V  whatever  in  exciting  the  spirit  of  dissaffec- 
tion  among  the  (*ulmns.  Very  far  from  it.  A  short  time  after  wo 
nnvivetl  this  infonnation  from  our  ccmsul,  I  a<hlress<Hl  a  despatch  to 
him,  of  which  I  transmit  you  a  copy,  date<l  on  the  SUh  instant,  from 
which  you  will  i)erc(»ive  that  I  have  wanuMl  him  to  k<M»p  a  watchful 
guard  Inith  u|M)n  his  wonls  and  actions,  so  as  to  avoid  even  the  least 
mispicion  that  he  had  encouraginl  the  Cubans  to  ri^^i*  in  insurnvticni 
against  the  Spanish  (tovernment.  I  stated  also  that  the  n*lations 
l)etwe<Mi  Spain  and  the  Unite<l  States  had  long  Ihhmi  «>f  the  ni<ist 
friendly  character:  ami  Ixith  honor  and  duty  nnpiired  that  we  should 
take  no  part  in  the  struggle  which  he  scMMued  to  think  was  im|)ending. 

^*  I  infornuHl  him  that  it  would  cvrtainlv  U*come  the  dutv  of  this* 
Oovernment  to  us<»  all  profxT  means  to  prevent  any  c»f  our  voluntivr 
regiments  now  in  Mexico  from  violating  th«»  neutrality  of  the  i^nui- 
trj'  by  joining  in  the  prn|M»s*»d  civil  war  of  the  Cubans  againM  Spain. 

••  Sinc<»  the  date  o{  my  despatch  to  him,  this  duty  has  \hh'u  |H»r- 
fomied.  The  Secn*tarv  of  War,  bv  (*onHnand  of  the  Pn»sident,  <m 
the  day  following,  (June  lOtli,)  addrt^M'd  an  order  to  our  conunund- 
ing  gi*nenil  in  Mexico,  and  alxi  to  the  offic(*r  having  charge  of  the 
enilKircation  of  our  tnH»ps  at  Vera  (Yu/.,  (of  which  I  transmit  you  a 
copy,)  (lirwting  each  of  them  t<»  us<»  all  pn)|MT  meaHin^s  to  n)unt«*r- 
net  any  such  plan,  if  one  should  Ih>  on  f(M>t,  and  instructing  thrni 

*  to  give  orders  that  the  tnins]M>rts  on  which  tli«*  tnN>ps  may  embark 
pnNt*ed  dinvtly  to  the  UnittNl  States,  and  in  no  event  to  tourli  at 
any  pla<v  in  Cuba.' 

-The  i'onsul,  in  his  despatch  to  me,  also  stat^'d  that,  if  the  n»volu- 
tion  is  attempt<Hl  and  suihvimIs,  immetliate  application  would  U'  made 
to  the  Unite<l  States  for  annexation:  Init  he  did  not  mmmu  to  think 
that  it  woubl  U»  successful,  and  pn>bably  w(»uld  not  l>e  undertaken 
without  the  aid  of  American  troops.  To  this  |>ortion  of  the  despatch 
I  replied — knowing  the  ardent  desire  of  the  Cubaus  to  be  auuexed  to 
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our  Union — that  I  thought  it  would  not  be  'difficult  to  predict 
that  an  unsucco«ssful  rising  would  delay,  if  it  should  not  defeat,  the 
annexation  of  the  island  to  the  United  States,'  and  I  assured  him 
that  the  aid  of  our  volunteer  troops  could  not  be  obtained. 

"'  Thus  you  will  perceive  with  what  scrupulous  fidelity  we  have  per- 
formed the  duties  of  neutrality  and  friendship  towards  Spain.  It 
is  our  anxious  hope  that  a  rising  may  not  be  attempted  in  Cuba;  but 
if  this  should  unfortunately  occur,  the  Government  of  the  United 
States  will  have  i>erfornied  their  whole  duty  towards  a  friendly 
power." 

Mr.  Burliaiian,  S<*o.  of  State,  to  Mr.  Saunders,  inlii.  to  Spain,  June  17. 
184S.  MS.  Inst.  Spain,  XIV.  25(5;  U.  Ex.  Doo.  121,  32  Cong.  1  sere. 
42-49. 

"Although  these  oifenders  against  the  laws  have  forfeited  the  pro- 
tection of  their  country,  yet  the  Government  may,  so  far  as  is  consist- 
ent with  its  obligations  to  other  countries  and  its  fixed  purpose  to 
maintain  and  enforce  the  laws,  entertain  sympathy  for  their  unoffend- 
ing families  and  friends,  as  well  as  a  feeling  of  compassion  for  them- 
selve^s.  Accordingly,  no  proper  effort  has  been  spared  and  none  will 
be  spared  to  procure  the  release  of  such  citizens  of  the  United  States 
engaged  in  this  unlawful  enterprise  as  are  now  in  confinement  in 
Spain ;  but  it  is  to  be  hoped  that  such  interposition  with  the  Govem- 
inent  of  that  country  may  not  l)e  considered  as  affording  any  gn>nml 
of  t'X|)(M*tatioii  that  the  (lovernniont  of  the  United  States  will  \\orv- 
after  foel  itself  under  any  obligation  of  duty  to  inter<*etlo  for  the 
liberation  or  jiardon  of  such  persons  as  are  flagrant  offenders  airain-^t 
the  laws  of  nations  and  the  laws  of  the  United  States.  The.H^  law> 
imist  be  executed.  If  we  desire  to  maintain  our  respectability  ainonir 
the  nations  of  the  (^arth,  it  In^hooves  us  to  enfcuTe  steadily  and  sterulv 
the  neutrality  acts  passed  by  (\)ngress  and  to  follo\v  as  far  as  may  I"' 
the  violation  of  those  acts  with  condign  punishment. 

"  Hut  what  gives  a  i)eculiar  criminality  to  this  invasion  of  CnUii  i^ 
that,  under  the  lead  of  Spanish  subjects  and  with  the  aid  of  citiziMi^ 
of  the  United  States,  it  had  its  origin  with  many  in  motive-  <'f 
cuj)idity.  Money  was  advanced  by  individuals,  probably  in  ct>u>i«W- 
al)le  amounts,  to  purchase  Cuban  bonds,  as  they  have  Ikhmi  calKNl. 
issued  by  Lopez,  sold,  doubtless,  at  a  very  large  discount,  and  for  tin* 
payment  of  which  the  j)ublic  lands  and  public  pro|)ertv  of  (^ilw.  <>f 
whatever  kind,  and  the  fiscal  resources  of  the  people  and  srovemnieiii 
of  that  island,  from  whatever  source  to  be  derived,  were  pledgt^l.  a>^ 
w(»ll  as  the  good  faith  of  the  government  expected  to  Iw  e<tabli-h»''l. 
All  thes(»  UKMins  of  i)ayment,  it  is  evident,  were  only  to  l>e  ohtaim^l 
by  a  process  of  bloodshed,  war,  and  revolution.  None  will  denv  that 
those  who  bct  on  foot  military  expeditions  against  foreign  state?  by 
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means  like  those  are  far  more  nilpable  than  the  i/ornorant  and  tlie 
ncH'i'ssitons  whom  tliey  inthiee  to  go  forth  as  the  ostensible  parties  in 
the  pHM^eeding.  Tht»S4»  oripnators  of  the  invasion  of  Cuba  se<Mn  to 
have  <Ietermine<l  >vith  nMiini^ss  ami  system  ii|)on  an  imdertakin^^  whirh 
should  disp*are  tlieir  rountry,  viohite  its  la\vs«  and  put  to  hazard  the 
lives  of  ill-informed  and  delude<l  men.  You  will  consider  Avhether 
further  lepslation  U»  m^eessjiry  to  pn»vent  the  |MT|N'trati(m  of  su<*h 
offense's  in  future. 

••  No  individuals  have  a  right  to  hazard  the  jx^aee  of  the  country  or 
to  violate  its  laws  u|M)n  vague  notions  of  altering  or  n*forming  gov- 
ernments in  other  states.  This  principle  is  not  only  reasonable  in 
itself  and  in  acnirdance  with  public  law,  but  is  ingraftcMl  into  the 
nnles  of  other  nations  as  well  as  <mr  own.  Kut  while  such  an*  the 
M»ntiments  of  this  (lovernment,  it  may  1h>  added  that  every  indefMMid- 
ent  nation  must  U*  presununl  to  Ih>  able  to  defend  its  |>oss<»ssions 
against  unauthorized  indiriduals  bamhMl  together  to  attack  them. 
The  (lovernment  of  the  l^nite<l  States  at  all  times  sincv  its  establish- 
ment has  aKstaiiunl  and  has  sought  to  n'strain  the  citizcMis  <»f  the 
f'ountry  from  entering  into  controversit»s  lK»tw<»en  other  |M>wers,  and 
to  oi>s4Tve  all  the  duties  of  neutralitv.  At  an  early  iM*ri<Nl  of  the(tov- 
enunent — in  the  Administration  of  Washington — s<»veral  laws  wen» 
passetl  for  this  pur|M»s<\  The  nuiin  pn>visions  of  thes4»  laws  wen»  re- 
enact<Hl  by  the  a(*t  of  April,  1S18,  by  which,  amongst  other  things,  it 
was  diM'lanNl  that  *  if  any  iH»rs<m  shall,  within  the  territory  or  juris- 
«liction  of  the  Tnited  Stat<»s,  liegin,  or  si»t  on  f<M»t,  or  pn>vide  or  pn»- 
|Hire  the  means  for,  any  military  ex|MH]ition  or  enterprise*  to  Ih*  oirrienl 
on  fn>m  then(*e  against  the  territory  or  dominions  (»f  any  fon*igii 
priniv  or  state,  or  of  any  colony,  district,  or  |)eople,  with  whom  tho 
Unit<Nl  Stat«*s  an»  at  |x»acv,  every  |M»rsc»n  so  olTentling  shall  U»  deemetl 
f^iiilty  of  a  high  misdemeanor,  and  shall  Im»  fintnl  not  exannling  $^^000 
and  imprisoned  not  more  than  thriH*  years.  And  this  law  has  Immmi 
cxwutiMl  ami  enfonvd  to  the  full  extent  of  the  |M»wer  of  the  (loverii- 
ment  fnmi  that  dav  to  this. 

^  In  proclaiming  and  adhering  to  the  chictrine  of  neutrality  and 
nonintervention,  the  I'nited  Stat«»s  have  not  followed  tlu»  lead  of 
other  civilizes]  nations;  thev  have  taken  the  lead  thems4*lv<»s  and  havo 
been  foliowe<l  by  others.  This  was  admitted  bv  one  of  the  most 
eminent  of  nHNlern  British  stat<>smen,  who  said  in  1'arliainent,  while 
a  minister  of  the  Crown, '  that  if  he  wislunl  for  a  guide  in  a  syslem  of 
neutralitv  he  should  take  that  laid  down  bv  America  in  the  davs  of 
Washington  and  the  Set'retarvshipof  Jeffers4>nr  and  we  see,  in  fact, 
that  the  act  of  (ingress  of  is  is  was  followed  the  su<*cetMling  year  by 
an  art  of  the  Parliament  of  Kngland  sulbitantialiy  the  same  in  its  p»n- 
eral  provisions.     Cp  to  that  time  there  had  been  no  similar  law  in 
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England,  except  certain  highly  penal  statutes  passed  in  the  reign  of 
George  II.,  prohibiting  English  subjects  from  enlisting  in  foreign 
service,  the  avowed  object  of  which  statutes  was  that  foi'oign  armies, 
raised  for  the  purpose  of  restoring  the  house  of  Stuart  to  the  throne, 
should  not  be  strengthened  by  recruits  from  England  herself. 

"All  must  see  that  difficulties  may  arise  in  carrying  the  laws  re- 
ferred to  into  execution  in  a  country  now  having  8,000  or  4,000 
miles  of  seacoast,  with  an  infinite  number  of  ports  and  harbors 
and  small  inlets,  from  some  of  which  unlawful  expeditions  may  smi 
denly  set  forth,  without  the  knowledge  of  Government,  against  the 
possessions  of  foreign  states." 

President  FiHniore,  annual  mef^age.  Doc.  2.  18.^1,  RiohariUon*R  Memagieik 
V.  113,  115-116;  Mr.  Webster,  Sec.  of  State.  For  the  siieclail  me*- 
sage  of  President  Taylor,  June  1,  1850,  on  attempts  to  get  up  armed 
expeditions  In  the  United  States  for  the  purt>ose  of  invading  (Mba. 
see  S.  Ex.  Doc.  57,  31  Cong.  1  soss.  ^ 

See  ciwular  of  Mr.  Webster,  Sec.  of  State,  to  marshals,  district  attor- 
neys, and  coIle<*tors  of  customs,  Se|)t.  3,  1850,  MS.  Circulars,  I.  lOft 

As  to  the  cases  of  Messrs.  Henderson  and  Quitman,  see  Mr.  Welwter,  S«*. 
of  State,  to  Mr.  Hunton,  IT.  S.  district  attorney  at  New  Orleans.  Tth. 
28,  1851,  'SS  MS.  Dom.  Let.  481. 

For  the  I'resident's  proclamation  of  Aug.  11,  1849.  as  to  threatened  inn- 
sions  of  Cuba  and  Mexico,  see  39  Br.  &  For.  State  Papers  (1H49. 
1850),  77. 

June  2f),  1855,  J.  W.  Fabens,  in  a  letter  to  Mr.  Ma  rev,  Seoretarvof 
State,  solicited  the  interference  of  the  Government  of  the  l^nittnl 
States  to  further  what  was  called  the  Kinney  exjwdition  to  Nica- 
ragua, and  to  protect  the  lives  and  |)roi)erty  of  those  concerned  in  it 
after  they  should  have  arrived  in  that  country.  The  j)r()fessed  ohjtHn 
of  the  expedition  was  that  of  j)eaceful  colonization,  but  the  (jovern- 
ment  of  Nicaragua  had  issued  a  i)roclaination  denouncing  it  as  a 
filibu-;tering  or  "  piratical  -^  enterprise  for  the  subvei-sion  of  tlw 
national  independence,  and  a  grand  jury  at  New  York  had,  after 
investigation  of  (he  case,  presented  both  Kinney  and  FjiIkmis  for  tria! 
on  a  charge  of  fitting  out  a  hostile  expedition.  When  Falx^ns  a|)plie^l 
to  the  Department  of  State  for  assistance,  this  charge  had  not  Utri 
tried,  owing  to  the  fact  that  Kinney  had  evaded  trial  by  leaving:  the 
United  States.  Under  the  circiunstances  Mr.  Ma  rev  declined  to  ad 
upon  Fabons's  assurance  that  the  expedition  was  a  lawful  one.  "I 
am  awan»/'  said  he,  ''  that  civil  discord  now  prevails  in  the  Kepubli*' 
of  Nicaragua,  and  it  is  natiu'al  to  conclude  that  what  one  party  op- 
pose another  may  favor.  While  this  Government  believes  it  prudent 
to  abstain  from  interfering  as  far  as  practicable  with  thest»  intenial 
divisions,  yet  it  can  not  decline,  in  certain  emergencies,  to  decide  wbo 
poss(»ss  the  political  power  of  the  state.  Our  minister  in  Nicamtrua 
has  regarded  the  authorities  which  issued  the  proclamation  agaiD^ 
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your  oxpcHlition  to  Ix*  in  [>ossession  of  the  executive  power  of  Nica- 
ragua; he  has  lieen  received  b}'  and  [has)  treated  with  them  as  the 
Government  of  that  country,  and  has  lately  negotiated  a  treaty  with 
them.  This  fact  has  an  important  l)earing  on  the  subjects  presented 
in  your  letter  of  the  20th  instant,  and  sustains  the  )X)sitions  I  have 
taken  in  this  reply  to  it." 

Mr.  Muny.  So<*.  of  State,  to  Mr.  FiiI)enM,  Juue  2!>.  IH-Vi,  4-1  MS.  Ihnn.  I^t 
ITTi 

The  Srtthmal  Intrlliifcnrcr  of  WaKhinfcton,  Ikku€»  of  FVb.  UTi.  1857.  rIvch 
an  extriu-t  from  a  d«<*lHioii  rendered  ou  the  prei'ediiiK  Satunhiy 
by  C*oninilHMioiier  MoreU.  deny  lag  the  motion  to  dimniHa  the  complaint 
apihiKt  FaU^na  and  lioulton,  who  were  under  am*Ht  for  vIohitinK  the 
mnitraUty  hiwa  in  re<TuitinfC  nien  for  iMiatile  aer^iiv  In  Nicaraicua. 

TIh»  Wanhington  (  nhm,  July  22.  1K54.  dlMcuaaea  tlie  eharp.*  wlii<*li  Mr. 
JuNti<*e  (^amplH'il  had  tlien  lately  delivereii  to  the  f^ranti  Jury  at  New 
Ork^ana  on  the  (jueation  of  what  couatituti***  an  unlawful  exi»edltion. 

'*  Tlie  uiidersigne<l,  Secretary  of  State  of  the  Unite<i  States,  has 
the  honor  to  acknowletlgi'!  the  re(*eipt  of  the  note  of  Mr.  Molina, 
charge  d'affaires  of  the  Republic  of  Costa  Rica,  of  the  Oth  instant, 
inviting  the  attention  of  the  undersigned  to  current  events  in  Nica- 
ragua. 

''Tlie  motives  which  Mr.  Molina  assigns  for  this  pnKXHHling  are 
natural  and  are  appreciates!  by  the  undersignesl.  It  is  apprt^hendctl, 
however,  that  he  is  mistaken  in  astTibing,  as  he  appan*ntly  (Kn's,  the 
rect*nt  revolution  in  Nicaragua  .soh*ly  to  the  arme^l  intervention  of 
citizens  of  the  United  Statc*s.  The  undersigiunl  is  informed  that  such 
of  those  citizens  as  t<M)k  part  in  the  conti^st  which  led  to  that  n^suit, 
were  invited  by  citizens  of  that  Republic  as  aiixiliarieti.  If,  in  accvpt- 
iiig  this  invitation,  they  sliouhl  have  vioIatiMl  their  duties  as  pn*- 
sc!rilKHl  by  the  laws  of  the  I'liiteil  States,  they  will  be  calleil  to  aiHtiunt 
on  returning  within  the  jurisdiction  of  those  laws. 

**The  (lovernment  of  the  undersigiunl  regrets  that  jx^rsons  who 
may  owe  it  eitluT  tem|>oniry  or  |M>nnanent  allegiaiuf^  should  pn)- 
cced  fnMii  the  Unittnl  States  to  any  fomgn  ctmntry  for  h<»stile  pur- 
p<ises  and  acknowIe<lgi*s  its  obligati«)n  to  pn^vent  this  mis<lenieanor 
by  all  proiK»r  means.  The  laws  of  the  United  Statics  by  which  this 
fiolicy  and  obligation  an>  iUM*lare<l  aiul.acknowleilgeil,  an>  lieliev<Ml  to 
be  ample  for  their  purfMise.  Uircumstana^,  however,  imputable 
neither  to  the  inadcHpiacy  of  thos4»  laws  nor  to  the  want  of  giMMJ  faith 
in  the  persons  charginl  with  their  administration  may  (Nvasionally 
enable  offenders  to  es(*a])e  detei*ti<m.  In  the  <*asi^  uiuler  c^on.sideration 
Mr.  Molina  will  acknowledge  the  force  of  such  cinnimstances.  The 
Unite<l  States  citiz(*ns  who  have  taken  part  in  the  re^viit  aimmotions 
in  Nicaragua  wen^  most  if  n(»t  all  of  then)  pa.sseiip>rs  in  the  steamers 
betweeu  San  Francisi*o  and  San  Juan  del  our.    On  embarking,  they 
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were  to  all  appearances  peaceful  citizens  returning  to  their  original 
homes  in  the  Atlantic  States.  There  was  nothing  connected  with 
their  embarkation  which  would  justify  their  arrest,  for  this,  a.s 
Mr.  Molina  is  aware,  under  the  Constitution  of  the  United  States 
could  only  be  done  with  the  existence  of  probable  cause  supported  by 
the  oath  or  affirmation  of  a  credible  witness.  It  is  understood,  how- 
ever, that  many  persons  against  whom  reasonable  suspicion  existe<I 
were  in  point  of  fact  prevented  from  proceeding  from  San  Francisco 
to  San  Juan  del  Sur. 

"  In  regard  to  the  recognition  of  the  new  government  of  Nicaragua 
by  the  United  States  minister  in  that  Republic,  the  undersigned 
has  the  honor  to  acquaint  Mr.  Molina  that  that  proceeding  was 
not  authorized  by  but  was  contrary  to  the  instructions  of  this 
Department. 

"  The  undersigned  is  aware  that  the  independence  of  states  which 
may  l)e  comparatively  weak  in  physical  power  is  as  dear  to  them  »h 
that  of  the  strongest.  It  is  the  desire,  the  determination,  and,  the 
undersigned  will  add  the  interest  of  the  United  States  to  respect  tliat 
independence.  If  they  were  to  disregard  it  by  any  culpable  act  or 
omission  they  would  forfeit  the  respect  of  other  civilized  states  and 
would  also  lose  that  moral  strength  which,  with  the  amplest  physical 
resources,  is  indispensable  for  national  respectability  and  even  inde- 
pendence." 

Mr.  Marry,  Sor.  of  State,  to  Mr.  Molina,  Costa  Kican  min.,  Dot'.  VK  1.*Ci.'. 
MS.  Xot<\s  to  Cent.  Am.  I.  fH). 

"The  United  States  >?ave  an  early  example  to  other  nations  in  n^ijanl  t«' 
its  nentral  duties  by  enaetiuj;  stringent  neutrality  laws;  they  iiT- 
talnly  i>rece<led  (Jreat  Britain  in  legislation  uinm  the  subjin-t  Tbt-st? 
laws  have  laid  uiH)n  the  citizens  or  residents  of  the  Fnitinl  Stnt*"* 
such  restraints  as  neutral  obligati(ms  towards  other  states  n»«(iiin*. 
or  are  compatible  with  the  sjurit  of  free  institutions.  They  pn>hii>it 
enlistments  for  foreign  service  within  the  lindts  of  the  Uniteil  States, 
or  any  agreement  to  go  beyond  those  liiuitH,  for  the  i»iiriM»s<.»  (»f  such 
enlistments;  they  denounce,  under  heavy  penalties,  the  fitting  out  of 
privat(»ers  or  the  organizing  any  exiJe<litions  against  foreign  statt^ 
or  their  territories.  Mr.  Molina  will  find  it  difficult  to  show  an  in- 
stance in  which  any  other  country,  including  his  own,  has  done  u)«»rv 
by  legislation  tiian  the  Tniteil  States  to  pres<»rve  with  fidelity  neutral 
relations  with  other  i)owers.  The  exiH'ution  of  these*  laws  is  all  th.it 
can  be  reiiuired  of  this  (Jovernment  in  maintaining  its  fortMgii  rel^'- 
tions."  (Mr.  Many.  Sec.  oi  State,  to  Mr.  Molina,  Apr.  *jr>.  IS:^k  M?^ 
Notes  to  CVnt.  Am.  1.  105.) 

In  Mr.  (^iss*s  instructions  of  July  25,  1858,  to  Mr.  Lamar  (MS.  I"<t 
Am.  States.  XV.  .T21)  the  vigilance  and  gooil  faith  of  the  rnitod 
States  in  luitting  down  filibustering  preparations  in  Nicaragua  i'' 
shown  in  detail.  An  extract  from  these  instructions  on  anotb*^ 
point  is  given  in  Corres|)ondence  in  relation  to  the  Proi)osed  Inter 
oceanic  Canal   (Washington,  1885),  281. 
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8«»  clrculnr  of  Mr.  Caiw.  Set*,  of  Htnto,  to  I*iiit<Hl  BtatOH  iitt<»ni«»yi*.  inar- 
HbalH,  iiiul  colU*i-torH,  K«*i»t  18,  1Kr>7,  47  MS.  I^uii.  \a<  'MT2. 

Ak  to  Xhv  exoi'utUm  of  (.Vtl.  C*ralili  aial  IiIh  tiHmM'iatfH,  mm*  II.  Kx.  I^x*.  VA, 
35  (Naif?.  1  WfHM. 

Aa  to  the  all<»K«Ml  vlolati<ai  of  the*  neutrality  hiwH  of  the  1'iiite<l  StateH  hi 
18<fc{  hy  Mr.  S(>gur.  Salvadortmii  nilnlKt«*r.  wh^  Mr.  liayanl.  S4*<*.  <»f 
State,  to  Mr.  Walker,  \\  S.  illKt.  attonwy  at  X<'w  York,  .luly  1*1,  ISSN. 
KK)  MS.  I)oiii.  I>(*t.  2t>7,  ac-ktK)wkHlKliif;  the  nnt^ipt  of  the  latter*K 
letter  of  July  21.  1SSS. 

"  \Wai  have  1kh»ii  ralle^l  oxpo<litions  orpanizo<l  within  our  limits 
ft>r  f<>reipi  s<»rvice  have  Ikhmi  only  the  (leparture  of  nna.s.s(K*iat(Ml  indi- 
viduals. Such  a  departnn*,  though  si*veral  may  ^o  at  the  same  time« 
ronstitntes  no  infringement  of  our  iieutnility  laws,  no  violation  of 
neutral  ohligations«  and  furnishes  no  ^ouiul  for  tht*  arraignment  of 
this  (lovermnent  hy  any  fon»ign  |)ower.** 

Mr.  Miirey.  S<h\  «if  State,  to  Mr.  KM-alaiite.  May  S.  1S.M;.  MS.  Not«»H  to 
S|Miln.  VIl.  70. 

Septeinl)or  IS,  1S57,  Mr.  Cass,  as  Secretary  of  State,  is.<;ued  a  cir- 
cular to  United  States  attorneys,  marshals,  and  rolh'ctors,  calling 
ii|M>n  them  to  enfon^t*  the  neutrality  laws  of  the  Tiiited  States 
Hgiiinst  lawU*ss  |M*rsons  who  wen*  lN*liev<N|  to  Im>  cngaginl  within  the 
limits  of  the  United  Stat(*s  in  s^^tting  (»ii  foot  and  |ire|)aring  th(> 
numns  for  military  ex|H'ditions  to  In*  carried  on  against  the  terri- 
tori(*s  of  Mexico,  Nicaragua,  and  ('<»sta  Ki(*a,  a  copy  of  which  cir- 
cular was,  <m  OctoInT  2,  is.")?,  s«»nt  l»v  the  S«»cn»tarv  of  the  Navv  to 
various  oflict»rs  of  the  Navy.  Among  tlH^»  was  C'onunander  KhmI- 
erick  (^hatard,  commanding  the  V.  S.  S.  SarnttHjn^  at  Colon.  ('<»ni- 
mander  (liatard  was  pn*sent  with  his  ship  at  Punta  .Vreiias,  Nica- 
ragua, when  on  NovemIxT  li."),  IK.")!,  the  steamer  FhhIuuh  arrived  then* 
from  Mohile,  having  on  ImmihI  a  large  nundN*r  of  "  pa*iS4»ngi»rs.*' 
TlM*se  pa.ssengi*rs  provinl  to  lie  William  Walker  and  !."»(>  follower*-,  all 
of  whom  weiv  |)ermittnl  to  land  without  interfeivncv.  (*ommandcr 
Chatard  was  afterward^  Hi^iMMidcd  from  nunmand  on  a<*count  of  his 
nonacti<m  on  this  <M'casion.  On  the  tUh  of  DihvuiInt.  (*oinm«N|on» 
Paulding  arrive<l  at  Punta  An*nas,  and  on  the  stii  of  the  month 
fIeniaiid<Hl  of  Walker  the  surrender  of  his  arni*^  ami  the  emharcation 
of  his  entire  hand.  The  men  wen»  phnvil  on  Umrd  the  Sttnif*p(/tt  and 
sent  to  New  York,  hut,  l)efoiv  the  departun*  nt  that  *»hip  Walker  was 
tjikon  hy  CommiMlore  Paulding  on  lM»ard  his  flag>hip.  th<»  ir///*#wA, 
which  Iande<l  Walker  at  (%)lon,  when*  he  took  a  Meanier  tt»  New  York, 
under  engagement  to  pres4M)t  him^Of  on  his  arrival  to  the  rnited 
States  marshal.  On  March  1!>,  ls.%s,  UonuuiMhin*  Paulding  landed 
the  amis  at  the  New  York  navy-yard,  the  Navy  I)i*|Mirtuicnt  having 
nnlered  that  thev  should  1m*  delivi^nnl  to  the  owner  or  <iwner<  who 
should  show  a  sufficient  title,  the  rniteil  States  having  no  claim  u|>on 
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them.  President  Buchanan  took  the  view  that  Commodore  Paulding 
in  capturing  Walker  and  his  command,  "  after  they  had  landed  on 
the  soil  of  Nicaragua,"  although  it  was  done  with  the  assent  of  tho 
authorities  of  the  country,  had  committed  a  grave  error.  This  error, 
said  President  Buchanan,  consisted  in  "  landing  his  sailors  and  ma- 
rines in  Nicaragua,  whether  with  or  without  her  consent,  for  the  pur- 
pose of  making  war  upon  any  military  force  whatever  which  he  might 
find  in  the  country,  no  matter  from  whence  they  came."  Under  thesp 
circumstances,  when  Marshal  Rynders,  on  December  29,  1857,  pre- 
sented himself  at  the  Department  of  State  with  Walker  in  custody, 
Mr.  Cass  informed  him  that  the  executive  department  of  the  Gov- 
ernment did  not  recognize  Walker  as  a  prisoner  and  had  no  directions 
to  give  concerning  him,  and  that  it  was  only  through  the  action  of 
the  judiciarv  that  he  could  l)e  lawfully  held  in  custodv  to  answer  anv 
charges  that  might  be  brought  against  him. 

SiKH'lal  iiMNssn^je  of  I^resident  Buelianun  to  the  Senate,  Jan.  7,  18r>8,  Sw  Ex. 
DtK*.  13,  3.^>  (^on^.  1  se88. 

"  A  Goveriiineiit  is  reHiJonsihle  only  for  the  faithful  discharge  of  its  iiitrt*- 
national  duties,  Imt  not  for  the  con8eqiienc*ea  of  illeiqil  enterprises 
of  which  it  had  no  Icnowledgo,  or  which  the  want  of  proof  or  otiirt' 
cir<*uinstane<»s  rendertnl  it  unable  to  prevent."  (Mr.  Cass,  Se«*.  »rf 
State,  to  Mr.  Molina,  Nov.  2(5.  1800,  MS.  Notes  to  Ceutml 
Anierini,  I.  177.) 

"  Let  tlie  nien)oriea  of  past  annoyances  endured  i>y  Costa  Rica  as  well  a-* 
])y  her  noij?hl>orniK  states  from  lawless  bands  of  invaders  from  our 
shores  he  buried,  and  let  her  rely  upon  tho  sympathy  and  supiK»rt  of 
the  Tiiited  States  if  at  any  time  she  shall  nee<l  them/*  (Mr.  Stnv;inL 
Sec.  of  State,  to  Mr.  Riotte,  min.  to  Costa  Hioa,  Xo.  2,  June  21.  IsiH. 
MS.  Inst.  Am.  States.  XVI.  l(r».) 

Writinj;  to  tiie  American  minister  in  Xicara^ua,  Septemln'r  24.  1S<»1.  Mr. 
Seward  said  that  whenever  citizens  of  the  United  States  were  fouihl 
in  Nicaragua  giving  aid  and  C(mifurt  to  the  insurgents  in  the  rnit»il 
States,  he  was  to  exert  himself  in  any  way  that  should  not  <•^>nll>^>^ 
mise  tlie  sovereignty  of  Nicaragua  to  the  end  that  they  uiiclit  bP 
arrested  ])y  the  forces  of  the  Tnited  States  on  land  or  st*a.  Writinr 
agnin.  Iiowever,  on  Xovt^mber  *,K  1801,  Mr.  Seward  siiid:  "We  luivf 
no  tns'ity  with  Xicaragua  which  would  warrant  us  in  attemptini:  t" 
iiiteifere  with  the  i>ersonaI  liberty  of  known  leaders  of  the  se<-essioD 
party  who  miglit  escape  to  that  country.  You  would,  however,  rt^ 
(h'Mvor  to  notify  oin*  naval  orticers  on  the  different  coasts  of  tMr 
movements,  so  that  their  capture  on  the  high  seas  might  Ih»  facili- 
tated." (Mr.  Seward.  Se<'.  of  State,  to  Mr.  Di<-kinson.  min.  to  Ni'-i 
ragUM,  No.  il  Sept.  24,  1S(J1,  MS.  Inst.  Am.  States,  XVI.  174:  's:iu)f 
to  same.  No.  10.  Nov.  0,  1801,  id.  170.) 

Octohcr  It).  ISO 4.  a  ]>iirty  of  twenty  or  more  persons,  acting  in  thf 
interest  of  the  Onifederato  States,  who  had  been  coinmorant  in  Can- 
juln,  raided  tho  town  of  St.  Alhnns,  Vt.,  fired  shots  at  various  j)ersi>iiN 
of  whom  one  was  killed ;  set  fire  to  several  buildings,  and  appropriated 
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the  funds  of  the  banks,  together  with  horses  and  other  pn»|x*rty. 
They  then  returned  to  Canada,  where  some  of  them  were  arrested. 
The  ineident  formed  the  subje*?t  of  an  extended  diplomatii*  corre- 
^|>ondencl^  Claims  against  (ireat  Britain  in  Ix^half  of  the  c*iti7A*ns  of 
the  I'niteil  States  who  wen»  injured  or  suffereil  losses  wen*  pn^-entetl 
to  the  mixinl  c*onunission  under  Art.  XII I.  of  the  tn»atv  of  Mav  H, 
1871.  Thes<»  claims  wert»  unanimously  disallowed,  on  the  jirround 
that  the  enterprise*  was  (*onductiMl  with  such  seenn^v  that  n<»  care  or 
diligencv  which  one  nation  might  reasonably  riMpiire  of  anotlier  in 
such  cas*»s  would  have  Ihhmi  sufficient  to  dise'over  it.  It  ap|M'ar(*d  thai 
the  raidei*s  (*ame  over  to  St.  Albans,  not  in  organized  form,  but 
apparently  as  |M*aivable  travelers  by  railn)ad  and  not  in  company,  and 
£top[MH|  at  the  village  hotels. 

McN>ro.  Int.  Art»UnitlonK.  IV.  44M2-I4ir^. 

For  tiM.*  diploiiiatlt*  <tirn*t<|M»ii4l(*ii<i%  mh*  Dip.  (%ir.  l.siU,  II.  :t41.  .'(.Vi,  ITA) 
vi  m*(|. ;  INCiTn  1.  'M,  4\K  (S).  74.  tM.  .'MKt;  II.  11.  12.  !«;,  miil  varlfitm  otlior 

Ah  t«>  th(*  ri*«n>vi*ry  nml  return  of  ni(»n(»y  to  XUv  St.  .\ilmiiH  Imnk  !»>'  tli« 

<'iina(nan  authoritU^H.  s«*<*  Dip.  Cor.  IHtfl'.  II.  Itrj. 
K(»r  tlu*  «*xtra<!ltion  pnK'^HHliiip*  in  tlH>  (*hh<*.  mi*<»  1  Minih*  on  Kxtradition. 

Tht*  activity  of  the  Fenian  Hrotherhootl  in  raising  movements  and 
stirring  up  insurn*ction  again.st  the  British  (lovernment  in  In^land 
and  in  (^iiuida  foruKMl  the  subjet't  of  corn*s|)oiiden<-(»  l)etW(M*n  the 
gtivcrnmcnts  of  the  Tiiited  Stat<^«  and  (treat  Britain  in  l^^^)**)  and  sub- 
HNfiient  years,  some  of  the  |H»rs4Uis  implicate<|  in  thes4»  affairs  having 
PHhimmIihI  from  the  I'nited  Statt»s.  During  the  s4»s>ioiis  of  tin*  joint 
high  commii^.sion  at  Washington,  in  isTl,  the  British  connnis>ioners 
brought  forwanl  claims  of  the  |M*ople  of  Canada  for  injuries  siitTere*! 
fn>in  Fenian  ex|MMlition>  carritnl  out  fnun  the  Ciiiti'tl  States.  The 
American  commi.'^sionei>  de<*lined  to  entertain  the  claims,  as  they  did 
not  cMime  within  the  class  of  Mil»jects  iiidicatetl  by  Sir  Ktlwanl  Thorn - 
Ion  in  his  note  of  January  'it»,  isTl.  as  InMug  refcrnil  in  the  consider- 
ation of  the  conmiission.  The  British  c*«»mmissioners  did  not  urp*  the 
settlement  of  the  claims  bv  the  commission,  and  stiittMl  that  thev  bad 
less  difficulty  in  taking  this  cours4»,  as  a  iH>rti<in  of  the  claims  •*  wen» 
of  a  constructive  and  inferential  character.'*  In  the  diplomatic  cor- 
res|M>ndeiicv,  the  I'nited  States  maintaine«l  that  it  lia<l  fidly  ^mt- 
fonmnl  it>  fidl  duties  as  a  neutral  in  n»pn»»ing  any  a^vrtaimdJe 
attempts  to  violate  the  neutrality  law>.  and  that  neither  tlie  (character 
of  the  agitation  nor  the  condition  of  inttTnational  relation^  riMidenfl 
it  wise  fo-  the  Cnited  State<  to  denounce*  the  pnM'ee«ling>  of  the  agi- 
tators, as  long  as  they  coiiKned  themselves  "  within  those  limits  of 
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moral  agitation  which  are  recognized  as  legitimate  ^ually  by  the  laws 
of  the  United  States  and  by  those  of  Great  Britain." 

Mr.  Seward,  See.  of  State,  to  Mr.  Burnley,  British  charge,  March  3), 
18(;r),  Dip.  Cor.  1865,  II.  103;  Mr.  Seward,  Sec.  of  State,  to  Mr.  Adams, 
mill,  to  England,  No.  1709  (confid.),  March  10,  1866,  Dip.  Cor.  ISOfi. 

1.      i   i. 

As  to  tlie  proeoodings  of  the  joint  high  ooiuuiisoion,  see  Moore,  Int.  Arbi- 
trations, 1.  (M57. 

As  to  the  effe<*t  of  President  Jolinson's  proolnuiation  iu  putting  down 
('oo|)eration  in  tlie  United  States  with  tlie  Fenian  invasion  of  Canadfl, 
see  Bemis's  American  Neutrality,  02. 

In  March,  ISOC),  Mr.  Seward  was  confidentially  informed  of  the 
arrival  at  Buffalo,  New  York,  consigned  to  an  Irish  resident  of  that 
city,  of  sniulrv  l)ox(»s  filled  with  arms,  cartridges,  and  other  muni- 
tions of  war.     He  was  also  furnished  with  a  public  advertisement 
extracted  from  a  newspaper  published  in  the  same  city  in  which  a 
commit  tee  solicited  aid  '"  in  establishing  a  republican  form  of  gov- 
ernment in  Ireland.''     ''  Our  field  of  operations,"  said  the  advertise- 
ment, "•  is  guessed  at  by  the  public,  and  subscribers  can  rest  assured 
that  work  of  the  most  active  character  is  meant."    These  incidents, 
said  Mr.  Seward,  occurring  simultaneously  with  popular  meetings 
held  in  various  parts  of  the  country  at  which  contributions  of  men, 
money,  and  arms  were  solicited  for  the  purpose  avowed,  in  some  in- 
stances of  levying  war  against  Great  Britain  and  Ireland,  and  in 
others  of  levying  war  against  the  same  j)ower  in  British  AmeritM. 
had  engaged  the  aitention  of  the  President  and  had  made  it  hi>  duty 
to  ask  th(»  AU()rnev-(ieneral  to  instruct  the  attorneys  and  marshal- of 
the  Fnited  States  to  h(»  vigilant  in  preventing  any  violation  of  tht' 
neutrality  hiws  and  of  bringing  before  the  courts  of  justice  all  iH»r- 
soun  who  might  br  found  to  have  engaged  in  such  unlawful  attenipis- 

y\\\  Scwnnl.  S«'c.  of  St;it(\  to  Mr.  SikkhI,  At  Gen..  A|>ril  2,   lSi»«».  72  MS. 
Doni.  \.v\.  \[)~. 

"The   Prince   Maximilian   is  either  a   principal   or  a   sulx>rdin?tc 
belliirerent    in    Mexico.     Th(»   tivatv   which   has  been    made   bet^vt^Ml 

•  ^  ft 

AM>tria  and  that  belJigcMcnt  Ijy  which  the  former  authorizes  the  or- 
iranization  within  the  Austrian  dominions  of  two  thousand  or  iiior.' 
vohiiiteers,  manifestly  to  b(»  engaged  in  war  agjiinst  the  Kepubli*  of 
Mexico,  is  dcMMned  by  this  (lovermnent  inconsistent  with  t!»e  j^riT.<-ip^ 
')f  neutrality,  and  an  engagement  with  Maximilian  in  his  invasion  of 
tliat  l*ej>nbli('." 

Mr.  Sowanl.  Sor.  of  State,  to  Mr.  Motley,  luin.  to  Austria.  April  .'V\  1*^>'». 

MS.  lust.  Au^fria,  1.  ;J02. 
Sr(»  sii|>ra.  4j  \CiS. 
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In  the  summer  of  188:^  a  soliooner  called  tlie  Ounalaska^  wliich 
was  said  to  have  been  '*  equipped  ''  with  "  warlike  supplies  for  the 
insurgents  in  Salvador,^'  was  seized  in  the  |M)rt  of  Acajuthi  an<I  was, 
together  witli  her  cargo,  condenuied  by  the  supn»nie  court  of  Sal- 
vador as  lawful  prize  for  the  lM>nefit  of  the  state.  luumMliately  after 
this  S4»ntenc<»  i\w  Salvadorean  (Jovernment  plactMl  the  vessel  "  at  the 
dis]K>sal  of  the  American  (lovernnient,  under  whose*  flag  she  was 
sailing,  as  a  proof  of  s|KK*ial  deferemv  and  consideration  towards  the 
United  States  of  America  f'  anti  she  was  s<»nt  in  (*harge  of  the  V.  S.  S. 
Ranger  io  San  Krancist'o.  The  Department  of  State  and  the  I)i»part- 
inent  of  Justia*  concurreil  in  the  opinion  that  the  se*h(M>ner  thus 
liecame  the  pro|H»rty  of  the  United  Static,  subj«»ct  only  to  the  con- 
sent of  Omgress  to  the  accvptantv  of  the  gift  from  the  (lovernment 
of  Salvador.  Meanwhile  the  Se<*retary  of  the  Navy  was  requt»sted 
to  direct  the  proi)er  naval  offi(*i*rs  at  San  Krancis4*o  to  take  charge  of 
the  schcxmer,  which  was  then  in  the  <*ustcMlv  of  the  ITnittnl  Stat4>s 
civil  authoritii>s,  till  such  time  as  the  President  shoultl  have  Unm 
infonned  of  the  determinaticm  of  (^mgn>ss,  and  the  Attorney-tieneral 
was  desiretl  to  consi<ler  the  |M>ssibility  of  prosevuting  the  |M>rs(ms 
who  had  l)een  concernetl  in  sending  her  out  fnwn  San  Krancis<H), 
especially  in  <*onnei*tion  with  sectitm  .ViSC)  of  the  Uevis<Ml  Statutt^s. 

Mr.  Jolin  I>nviK.  A4*t.  Sec.  of  State,  to  tlie  At.  (Sen..  Aiiff.  *^.  1HK.1. 
148  MS.  I>om.  liet.  80;  Mr.  John  Davim  A<*t.  Se«-.  of  State.  ti»  the 
Act.  At  Ueii..  Sept.  2r»,  1«8:{.  hi.  2:UJ ;  .Mr.  FrelliijshuyiMMi.  S<m-,  of 
State,  to  Se<'.  of  Navy.  <M.  ?>.  l.SS;i.  hi.  'X\i\\  .Mr.  Fn»niinhuyMi»ii.  S«>*-. 
of  State,  to  th«»  A«t.  At.  CJeii..  iWX.  10.  ISKl,  hi.  MX 

On  March  23,  1884,  the  British  mini.ster  confiilentiallv  communi- 
cated  to  Mr.  F'n'linghuysen,  Secretary  of  State,  a  dispatch  from  the 
governor-general  of  Canada,  touching  rumors  jx-rsistently  cin*ulat«Ml 
in  the  press  of  the  Uniteil  States  that  a  Fenian  movement  was  in 
pn^gress  in  the  States  adjoining  the  northwest  [)rovinces  of  the 
Dominion.  Tlie  governor-general  refern»<l  to  the  im|M)rtaiuv  of  U»ing 
supplied  with  any  information  |>oss4»ss<»d  or  obtainable  by  the  Unit«Hl 
States  authorities  on  the  subje<»t.  Mr.  Fn»linglniys<»n  n»plie<l  that, 
when  in  the  prectnling  February  the  rumors  in  (|ucMion  csime  to  hi> 
knowledge,  inquiries  were  st»t  on  f<M>t  thnuigh  the  War  I)<»partment, 
and  confidential  instructions  were  S4»nt  to  (ieneral  Terry,  counnand- 
ing  the  Department  of  Dakota,  who  re|s»rt<Ml  that,  after  inquiric's 
made  through  his  sulMirdinates,  no  indications  <*«)uld  1m'  dis(*oven*d 
of  such  a  projwt  as  was  allegiMl,  and  that  tlie  story  was  the  inven- 
tion of  an  unscrupulous  writer  for  the  pn»vs. 

Mr.  Frelini;huyw>n.  Sin*,  of  State,  to  tlu*  Hon.  SarkvMh*  WcHt,  liritUh  mla.. 
March  27.  18H4.  MS.  Nott*H  t<»  tSreut  lirUnin.  XIX.  43S. 
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In  the  case  of  the  Kiel  rebellion  in  Manitoba,  in  1885,  in  which 
it  was  reported  that  Indians  and  whites  from  the  United  States 
with  cannon  and  munitions  were  taking  part  with  the  Winnipeg 
insurgents,  prompt  measures  were  taken  by  the  United  States  to 
prevent  the  departure  of  any  hostile  expedition  or  the  shipment  of 
arms  or  ammunition  across  the  l)order. 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Garland,  At.  Geu..  March  25.  ISKi, 
154  MS.  Dom.  I^t.  WH);  Mr.  Bayard,  See.  of  State,  to  Mr.  Rndlcott 
Sec.  of  War,  March  28,  1885,  id.  018 ;  Mr.  Bayard,  Sec.  of  State,  to 
Mr.  Manning.  Sec.  of  Treas.,  March  28.  18S5.  id.  (Hri;  Mr.  Bayard. 
Sec.  of  State,  to  the  Rovernor  of  Minnesota,  tel..  March  28,  188r».  id 
Gil :  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Endlcott.  Sec.  of  War,  April  17, 
1885,  155  MS.  l)oni.  Tx»t.  132;  same  to  same,  April  10,  1885.  id.  fil. 

In  December,  1892,  complaints  were  made  by  the  Mexican  lega- 
tion at  Washington  of  the  reappearance  on  the  Texas  border  of  the 
Garza  bandits  and  of  raids  by  them  into  Mexico.     It  was  alleged 
that  two  Mexican  officers  and  four  privates  were  burned  by  them  in 
a  raid  on  the  Mexican  side  of  the  river  opposite  San  Igiiacio,  in  which 
fire  was  set  to  the  Mexican  barracks.     Complaints  were  also  made 
by  the  Mexican  Government  of  raids  at  other  places.     The  Mexican 
Government  alleged  that  the  raids  would  not  have  occurred  but  for 
the  lack  of  United  States  troops  in  Texas  to  prevent  violations  of 
the  neutralitv  laws  and  for  the  want  of  care  shown  in  the  matter  bv 
the  local  authorities  of  that  State.     The  United  States,  on  the  othor 
hniid,  niaintaiiuMl  that  the  conditions  rendered  it  difficult  to  poH(v 
the   frontier,   whicli   was  a   lon^  line,  thinly   populated,   wlien'  th»' 
nature  of  the  country  furnished  great  facilities  for  ccmcealnieut  an<l 
escape,  with  a  river  so  easily  crossc^d  at  any  point;  that  the  person- 
making   the    i-aids   were   organized   secretly   in    Texas    and    did  not 
appear  as  organized  bodies  till  they  had  crossed  the  river,  t(K)  lat»' 
for  attack  by  United  States  troops;  that  likewise,  on  returning  ir\m\ 
M(»xico,  they  dispersed  and  scattered  over  the  country,  (Mther  indi- 
vidually or  in  small  parties,  nuiking  pursuit  difficult,  if  not  ini|)o> 
sible,  as  they  nev(»r  prescMited  an  object  of  attack  by  tr(K>ps  on  Amer- 
ican soil;  that  renewed  orders  had,  however,  lx»en  given  to  the  Amer- 
ican forces  for  the  exercise  of  the  greatest  vigilance  to  prevent  anv 
violation  of  the  neutrality  laws.     Correspondence  was  also  held  with 
the  authorities  of  Texas,  with  a  view  to  suppress  the  raiders.**    It 
npi^ears  that   at  the  closi*  of  Decernl>er,  1802,  the  total   numlxT  of 
troops  in  active  sei'vice  on  the  Mexican  side  of  the  line  was  2.7*27. 
The  Cnited  States  forces  in  the  vicinity  of  the  Rio  Grande  nunilvn>i 
at  the  same  time  about  1,800  men.^ 


6  For.  Kel.  1893,  435. 


5  1300.]  HOSTILE   EXPEDITIONS.  988 

From  time  to  time  n*i>ort  was  m»de  of  the  capture  in  the  Unite<l 
States  of  tlie  following  bandits:  Fraiieisi'o  Benavides,  Pni<lenrio 
Gonzales,  Cecilio  Echeverria,  Isidoc  Ere<la,  Quiocino,  Julian  Flores, 
Lihrado  (lutierrez,  Dionicio  Salaza,  (iregorio  JuelKirro,  Cleniente 
Gutierrez,  Jose  Maria  Moralez,  Aniceto  Trevino,  Fernan<lez  Salinas, 
Rafael  Ramirrez,  Tomas  Cuellar,  Procopio  Gutiern»z,  Aniando  Ciar- 
cia,  Jesus  Sandoval,  Chico  Procopio  Sandoval,  Secundino  Ramirez, 
Juan  Maldonado,  Kslas  Ybanez,  Juan  (luerra,  Maximo  Martinez, 
A.  Arambida,  E.  Martivero,  Juan  Manuel  Zarrate,  Roman  (larcia, 
Jesus  Flores,  Pedro  Garcia,  I>elfino  Garcia,  Eusebio  Garcia,  Catarino 
(tan*ia,  Anicilo  Vela,  Justo  Vela,  Anciano  Sanchez,  Felipt»  Trevino, 
and  Sesstores  Lemon." 

The  Mexican  Government  suggeste<l  that  it  would  Ih»  well  for  the 
war  department  of  each  country  to  inform  the  other  of  what  forceps 
it  proposed  to  assign  to  preserve  peace  on  its  frontiers  and  what  sys- 
tem it  proposiMJ  to  adopt  for  the  attainment  of  this  end,  so  that,  by 
both  acting  in  (?<mcert,  the  pur[>ose  of  both  governments  might  l)e 
nion*  easily  accomplished.*  This  suggestion  was  concurred  in  by 
the  Uniteil  States,  the  fulled  coop4>ration  that  was  |)ossible  under  the 
circumstances  Ix'ing  desirable.^ 

In  a  note  of  March  18,  181KK  Mr.  Romero,  Mexican  minister  at 
Washington,  said : 

"The  circumstamv  that  a  considerable  numlier  of  the  bandits  who 

took  part  in  the  late  incursions  into  Mexico,  after  organization  in 

Texas,  should  have  surrendered  shows  the  efficacy  of  the  pursuit  of 

them  by  the  agents  of  the  United  Static  (lovernnient,  aiitl  is  in  (*on- 

trast  with  the  leniency  manifestinl  during  the  first  two  niids,  oin»  KmI 

bv  Ruiz  Sandoval  and  the  other  bv  Catarino  (tarza.     It  is  verv  satis- 
•  •  • 

factory  t(»  ol^serve  that  the  active  and  efficacious  [uirsuit  of  thest* 
bandits  is  l)earing  fruit,  and  I  iM'lieve  that  in  future  there  will  Im'  no 
further  invasions  of  a  friendly  country  like  thos4»  which  havi»  <k*- 
cumnl  in  the  last  thriH*  years."* 

The  Mexican  minister  having  asked  for  the  [irosecution  under  the 
neutrality  laws  of  one  Victor  ()chim,  who  was  chargiMl  with  having 
organized  a  gang  of  bandits  in  the  United  Statt*s  to  commit  depn*da- 
tioiLs  in  Mexico,  the  .Vttorney-(ienenil  of  th<»  Unitnl  States  advistnl 
that,  as  the  neutrality  law  ^*  clearly  is  dinvtiMl  apiinst  the  invasion 
of  foreign  territory  by  tfnjanizrd  militanj  hinlitx  for  tin*  puriMiM*  of 
GOiidiiHing  military  op4*rations  apiinst  the  foriMgn  gi»V(*rnnieiit  in  its 
political  capacity,*^  it  was  not  applicable  to  common  criminals  like 
Ochoa  and  his  associates."* 


•  For.  Ilel.  180a,  444).  444.  44r».  44<1.  447,  448.  4.V*>.      4  For.  Uel.  1H!i:t.  44.V4441. 
»  For.  Itel.  INIKi.  442.  *  For.  Ilel.  18!M,  42H.  42SI. 

t  Wot.  WL  1«»»  44«M47. 
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The  Mexican  minister  in  reply  called  attention  to  the  cases  of 
BenavideiJ,  Martinez,  and  others,  who  were  tried  and  sentenced  in  the 
Federal  courts  for  conducting  expeditions  very  similar,  as  the  min- 
ister contended,  to  that  carried  into  effect  by  Ochoa." 

The  Attorney-General  subsequently  instructed  the  proper  district 
attorney  to  prosecute  any  violation  of  the  neutrality  laws  on  being 
furnished  with  any  tangible  evidence  of  it,  and  it  was  stated  that  (he 
War  Department  would  also  render  any  cooperation  which  might  be 
practicable.^ 

The  grand  jury  at  El  Paso,  at  the  April  term,  1894,  returned  a  true 
bill  against  Ochoa  for  alleged  violation  of  the  neutrality  law*s.  Ochoa 
was  reported  then  to  l)e  at  a  hotel  in  the  city  of  New  York.** 

It  appears  that  after  the  failure  of  his  attempts  in  Mexico,  Catarino 
Garza  fled  to  Costa  Rica.  Subsequently  he  went  to  San  Juan  del 
Norte,  in  Nicaragua,  where  he  gathered  about  him  some  thirty  men, 
chiefly  Colombian  exiles,  and  securing  money  and  a  quantity  of  small 
arms  returned  to  Costa  Rica  with  a  view  to  make  an  incursion  into 
Colombia.  On  the  approach  of  Costa  Rican  troops  he  embarked, 
with  his  followers,  for  Bocas  del  Toro,  where  they  were  defeated  and 
Garza  and  eleven  of  his  followers  killed,  while  the  rest  were  taken 
prisoners. 

Mr.  Baker,  min.  to  Costa  Rica,  to  Mr.  Gref»ham,  Sec.  of  State,  Na  4fti. 
March  10,  1895,  For.  Rel.  1895,  II.  1035. 

S(H».  as  to  tlie  Garza  raids,  Mr.  Blaiue,  See.  of  State,  to  Attorney-General. 
Juiu*  LM;,  I.SIM),  178  MS.  Doni.  lA^t.  12:^;  Mr.  Wharton,  Act.  Sw.  of 
State,  to  Attorney-CJeneral,  Sept.  18,  1891.  18:5  MS.  Doin.  r>>i.  :cv»: 
Mr.  innhie.  Sec.  of  State,  to  Attorney-General,  De<\  29^  1891,  184  MS. 
Doni.  Let.  ."iKI;  Mr.  Blaine  to  governor  of  Texas,  Jan.  5,  ISktl,  ISi 
MS.  Doni.  lA:^t.  582. 

G.  UsK  OF  Nkutkal  'I'krritouv  as  Base  of  Operations. 

(1)     STATION    FOR    IIOSTILITU-IS. 

§  1301. 

"As  it  is  contrary  to  the  law  of  nations  that  any  of  the  Iwlligen^nt 
powers  should  commit  hostility  on  the  waters  which  are  suhj<H?t  u> 
(he  exclusive  jurisdiction  of  the  United  States,  so  ou^ht  not  the  shij»s 
of  war,  l)clono:in<i:  to  any  belligerent  power,  to  take  a  sftrflon  if* 
tlio.sc  fr((l(  rs  in  order  to  carri/  on  hostile  expeditions  from  theiuf.  I 
do  myself  the  honor,  therefore,  of  requesting  of  your  excellency,  iu 
the  name  of  the  I^-esident  of  the  United  States,  that,  as  often  a>  * 
fleet,  squadron,  or  ship,  of  any  belligerent  nation,  shall  clearly  arni 
une(jui vocally  use  the  rivers,  or  other  waters  of as  a  stattonjii 


a  For.  Uel.  ISIM,  121).        ^  For.  Uel.  1894,  430-431.        c  For.  Uel.  181U.  4' 
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onler  to  carry  on  hontile  expeditions  from  thence^  you  will  cause  to 
be  notified  to  the  commander  thereof  that  the  President  detMus  such 
conduct  to  be  contrary  to  the  rights  of  our  neutrality;  and  that  a 
demand  of  retribution  will  be  urged  upon  their  government  for 
prizes  which  may  l)e  made  in  consequence  thereof.  A  standing  orden 
to  this  effect  may  probably  be  advantageously  placed  in  tlie  hands  of 
.some  c*onfidential  officer  of  the  militia,  and  I  must  entreat  you  to 
instruct  him  to  write  by  the  mail  to  this  Department,  inime<liately 
upon  the  happening  of  any  case  of  the  kind.'' 

Mr.  Randolph,  8e<*.  of  State,  to  the  jipovemorH  of  the  Reveriil  StuteH,  circu- 
lar, April  10.  1795.  1  Am.  State  Paf^eni,  For.  Rel.  <S(»8:  8  MS.  Doni. 
Let.  l.m 

Ree.  hIho,  Mr.  Unndolph.  8ec.  of  State,  to  Mr.  Ilaiumond.  Hrlt.  iiilii..  April 
!.*{  and  April  1!L\  171)5.  8  MS.  Dom.  I^t  124.  145. 

Tlie  circular  of  April  ir>,  1795,  did  ^^  not  request  Uiai  vessels,  using 
cur  waters  as  a  hostile  ntation  should  l)e  ordered  to  depart.^'  but  "  only 
that  notice  .should  Ix;  given  to  them  of  our  intended  denuind  u|Mm 
their  (loveniment.  An  order  to  depart  would  1)0  inconsistent  with 
the  letter  of  the  0th  of  Se[)t.  1793,  which  conce<le8  to  them  our  p«irts  u% 
a  refuge  in  case  of  necessity  and  a  resort  for  comfort  or  convenience, 
without  limiting  the  time  of  their  stay.^ 

Mr.  Ufiiidolph.  8<m*.  of  State,  to  govemiir  of  Vlnciiila.  May  H,  171)5.  8  MS. 
!)oiii.  I^t.  174. 

Referring  to  the  usi»  alleged  to  have  lieen  made  of  the  |>ort  of  St. 
Thomas,  I).  W.  I.,  for  the  purjKist*  of  (*a[)turing  neutral  v<»ss<»ls,  Mr. 
Sewanl  stated  that  Conunander  Craven,  U.  S.  N.,  had  b«Mi  instructeil 
by  the  S^n^retary  of  the  Navy  *•  that  it  was  not  proper  to  nuike  a  <*on- 
venience,  in  any  manner,  of  neutral  territory  for  the  pur|K>se  of  e.xer- 
cising  the  l)elligerent  right  of  search  or  capture.  A  c*aptun'  of  a 
neutral  v(?ssel  made  after  standing  off  and  on  a  neiitnil  harlNir,  or 
mouth  of  a  river,  or  lying  in  wait  within  it  for  the  pur|K>se,  although 
acttiallv  made  bevond  the  neutral  jurisdiction,  wouhl  not  U*  nH*o£:- 
nized  as  valid,  and  the  right  of  sean*h  can  not  properly  lx>  exercised 
when  it  is  known  previously  that,  whatever  the  event  of  the  >4».irrli, 
tlie  capture  would  not  Im>  lawful.*' 

Mr.  Sewanl.  Set*,  of  State,  to  Ixinl  I^yoiiK.  Itrltlxh  inlii..  July  'J^i.  1N«Ct.  .MS. 
NoteM  to  <:n*iit  Itrltnlii.  X.  MTu 

(2)    8AI.K  or   PBlZKl^ 

§  iaoL>. 

^^The  doctrine  as  to  the  admis.sion  of  prizes,  maintainetl  by  the 
Government  from  the  <*oinmencement  of  the  war  U^twivn  Knglaiul, 
France,  etc,  to  this  day  has  lx>en  this:  The  treaties  give  a  right  to 

H-  Doc.  551— vol  7 60 


986  NEUTRALITY.  [§  1302. 

armed  vessels,  with  their  prizes^  to  go  where  they  please  (consequently 
into  our  ports) ,  and  that  these  prizes  shall  not  be  detained,  seized,  nor 
adjudicated,  but  that  the  armed  vessel  may  depart  as  speedily  as  may 
be,  with  her  prize,  to  the  place  of  her  commission;  and  we  are  not 
to  suffer  their  enemies  to  sell  in  our  ports  the  prizes  taken  by  their 
privateers.  Before  the  British  treaty,  no  stipulation  stood  in  the 
way  of  permitting  France  to  sell  her  prizes  here ;  and  we  did  permit 
it,  but  expressly  as  a  favor,  not  as  a  right.  .  .  .  These  stipulations 
admit  the  prizes  to  put  into  our  ports  in  cases  of  necessity,  or  perlia'K 
of  convenience,  but  no  right  to  remain  if  disagreeable  to  us;  and  abso- 
lutely not  to  be  sold."' 

Mr.   Jefferson,   President,   to  Mr.   GaUatin,   Aug.   2>,   1801,    I   GaUaUns 
Writings,  41,  42. 

"  The  sale  of  prizes  brought  into  the  ports  of  the  United  States  by 
armed  vessels  of  the  French  Republic  .  .  .  has  been  regarded  by 
us  not  as  a  right  to  which  the  captors  were  entitled  either  by  the  law 
of  nations  or  our  treaty  of  amity  and  commerce  with  France.'^ 

Mr.  Pickering,  Sec.  of  State,  to  Mr.  Adet,  May  24,  1790, 1  Am.  State  Papew. 

For.  Rel.  G51.     In  Mr.  Pickering's  letter  to  Mr.  Adet  of  Nov.  1.5.  lT9e. 

this  Is  confined,  for  the  present,  to  sales  of  prizes  taken  by  privatfa% 

(0  MS.  Doni.  Let.  3<5.3.) 
See,  also,  Mr.  Pickering.  Sec.  of  State,  to  the  President,  July  19,  1796,  D 

MS.  Doni.  Let.  221. 

"  Prizes  made  upon  the  high  seas,  which  may  come  to  the  jwrts  of 
my  dominions,  shall  not  be  permitted  to  s<^»ll  their  cargoes,  if  thev  ct)U- 
sist  of  j)rohil)ite(l  goods:  l)ut  if  they  are  not  of  that  kind,  and  aiv 
exposed  to  damage,  they  shall  be  permitted  to  l)e  sold.'** 

Royal  Cedilla  of  the  King  of  Spain,  No.  2,  June  14,   17t)7,   10  MS.  iMn. 
Let.  2S4. 

There  is  higli  authority  for  the  position  that  a  prize  may  be  carrie^I 
into  a  neutral  port  and  there  sold,  but  considerations  of  expediencv 
should  lead  the  neutral  sovereign  to  exercise  Lis  undoubted  right  of 
prohibiting  such  sale.  It  would  l)e  a  breach  of  neutrality  to  i)erinit  a 
port  to  be  nuule  a  cruising  station  for  a  Mligerent  or  a  de|X)t  for 
his  spoils  and  j)risoners.  It  is  not  a  breach  of  neutrality  to  permit  a 
vessel  captured  as  prize  to  be  rej)aired  in  our  ports  and  put  in  a  condi- 
tion to  be  taken  to  a  port  of  tlie  captor  for  adiudication. 

Wirt.  At.  (Jon.,  1S2S,  2  Op.  8(). 

When  a  foreign  l>elligerent  cruisc^r  brings  a  prize  into  a  neutral 
port,  the  cruiser  will  be  required  to  depart  as  soon  as  practicable,  anJ 
will  not  be  permitted  to  dispose  in  such  port  of  the  prize  or  of  it? 
goods. 

Mr.  Clay.  See.  of  State,  to  Mr.  Tacon,  Apr.  11,  1828,  MS.  Notes  to  FVr. 

lA>g8.  IV.  8. 
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*'  Tlie  laws  of  tlu»  Uniteil  States  do  not  a<lniil  of  the  sale  within 
their  jiirisilictioiu  for  any  purjK>si>,  of  prize  ^(mkIs  taken  by  one 
lielligen*nt  from  another  and  hrought  into  tlieir  ports.  This  (lovern- 
nient  dcM»s  not  take  jurisdiction  at  all  u[>on  the  question  of  prize  or  no 
priz4»,  hut  leaves  thai  question  exclusively  to  the  (H)gnizancv  of  the 
trihunals  of  the  res[KH'tive  belli^»n*nts." 

Mr.  Clay.  HiH\  at  Htiito.  to  Mr.  OI»n»f;i»ii.  .May  1.  1.S2S,  MS.  .Notw  to  For. 

I^iP*.  IV.  22. 
H*H\  alM».  Mr.  Hiirliaiiaii.  S4'<*.  of  Stat«>.  to  Mr.  Saiiiidt^nt.  iiiiiL  to  S|uilii, 

JuiM*  i:^  1HI7.  MS.  limt.  Spatii.  XIV.  224. 

**  Neither  lM»lIigi»n»nt  is  allowe^l  hy  the  laws  of  the  United  States  to 
Hell  his  prizi's  within  their  |M>rts.  The  ri|;hts  of  liospitality  an* 
equally  offeriMl  to  lN>th.  They  could  not  l>e  deniiMl,  in  many  ca.ses, 
without  a  violation  of  the  duties  of  hunianitv.** 

Mr.  <*lay.  Hih*.  of  Stiit«s  to  .Mr.  U«>l>eUo.  May  1.  1S2S,  M8.  .\otf*M  to  For. 
lieKM.  IV.  ia 

A  neutral  nation,  while  admittin/jf  l)elligen*iit  men-of-war  to  its 
|>orts,  may,  .'is  it  .sch\s  fit,  wholly  admit  or  wholly  exclude  their  prizes. 

4*UMbiiiR.  At.  tieii..  IKTiTi.  7  Op.  122. 

In  the  case  of  the  American  steamer  ('heHafH'ak't\  which  was  taken 
posse.ssion  of,  while  on  a  voyap*  from  New  York  to  Portland,  Me., 
by  |)ers<ms  acting  in  the  name  of  the  Confedenite  Statc*s,  and  which 
was  afterwards  n'<*a[>tunMl  in  Xova  Sc^otian  watei's,  where  the  ca[>- 
tors  had  scm^ht  asylum,  hy  a  Knite<l  Statics  ship  of  war,  who  t(M>k 
the  vc^s^d  to  Halifax  and  deliveriMl  her  to  the  <*olonial  authoritit^, 
the  Hon.  Alex.  Stewart,  (\  H.,  of  the  vice-admiraltv  <'ourt,  hehl  that 
the^<oven»iffP  whiK^»  territorial  ri^ht>  an*  violated  hy  the  suhj(H*ts 
or  citiz4»ns  of  a  friendly  state  can,  if  he  finds  them  within  his  juris- 
diction, inflict  on  them  his  own  |M*nalty  in  his  (»wn  nunle:  that  the 
Cht*itnjH'al'i\  if  a  prize  at  all,  was  an  im^^ondemiuHl  prizi*:  that  f(»r  a 
lipllip>n'iit  to  bring  an  um^ondemiUHl  prizi*  into  a  neutral  [M>rt  to 
avoid  nH*aptun»  is  such  a  irrave  ofTeiis4*  apiinst  the  neutral  state 
that  it  ipso  facto  suhjtvts  the  priz<»  to  forfeiture,  and  that  the  vessel 
should  lie  restonnl  to  the  owners  on  the  payment  of  cNist.s.  Mr. 
Sewanl  had  (*(mtentl(Hl  for  the  n^titution  of  the  vess^d  unmndition- 
ally,  by  executive  authority,  without  waitiii|]^  for  an  adjudication; 
but,  on  the  rendition  of  the  I'ourtV  <l«M*ision,  he  advistil  the  owners 
to  jmy  the  costs  under  protest,  ami  aco»pted  the  n*^titution  as  dtvn»e<l. 

Mr.  t<i*vk'anl.  S4*«\  of  Stati*.  to  Mr.  .V<laiiiH.  nihi.  to  Kiiiclaml.  No.  Nr»2,  F«t>. 

24.   1MM.  IMp.  i\%T.   1S4VI.   I.   I'M'.. 
F6r  ttM*  JU(lfniM>iit  of  tlip  fotirt.  w*<>  Id.  1!i7. 
For  a  fortber  airouiit  of  tlie  «*aMe  of  tin*  Vhrttnpt'ukr,  nnfv  Hupra,  f  210i 
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Replying  to  an  inquiry  of  the  Peruvian  legation  as  to  the  course 
the  United  States  would  pursue  during  the  war  between  Spain  and 
Peru,  Mr.  Seward  said :  "  This  Government  will  observe  the  neu- 
trality which  is  enjoined  by  its  own  municipal  law  and  bj'^  the  law 
of  nations.  No  armed  vessels  of  either  party  will  be  allowed  to 
bring  their  [)rizes  into  the  ports  of  the  United  States." 

Mr.  Soward,  Sec.  of  State,  to  Sefior  Garcia,  Feb.  26,  1800,  MS.  Notts  tu 
PeniviJin  Leg.  I.  312. 

(3)    HOSTIIJB  PASSAGE. 

§  1303. 

Early  in  April,  1898,  the  Canadian  Government,  acting  upon  a 
request  presented  by  the  Department  of  State  to  the  British  anilms- 
sador  at  Washington,  granted  permission  for  four  United  States 
revenue  cutters  to  pass  through  the  canals  under  Canadian  control 
from  the  Great  Lakes  to  the  Atlantic  coast,  two  of  the  vessels  l)ein^ 
armed  revenue  cutters,  while  the  other  two  were  under  construction 
and  were  not  to  be  delivered  by  the  builders  to  the  United  States  till 
they  reached  the  sea.     April  27,  1898,  war  between  the  United  States 
and  Spain  having  meanwhile  l>egun,  a  memorandum  was  left  at  the 
Department  of  State  by  the  British  ambassador,  in  which,  referring 
to  the  fact  that  the  four  vessels  were  in  T^ke  Ontario  awaiting  the 
opening  of  navigation,  he  stated  that  Her  Majesty's  Government  were 
of  opinion   that  the  permission  given  before  tlie  outbreak  of  war 
:^h()uld  not  be  withdrawn,  '"  provided  that  the  United  States  (rowrn- 
nient  are  willing  to  give  an  assurance  that  the  vessels  in  question  will 
proceed  straight  to  a  United  States  port  without  engaging  in  any 
hostile  operation.''     The  opinion  was  further  expreissed  "  that  the  ves- 
sels should  not  bo  furnished  with  more  coal  and  stores  than  are  neoe^ 
sarv  to  take  them  to  New  York  or  some  other  United  States  |X)n 
within  easy  reacli.''     The  hope  was  expressed  that  assurances  to  thai 
effect  would  at  once  he  given,  "'  in  order  that  the  facilities  granie<l 
In'fore  the  outbreak  of  war     .     .     .     may  still  be  extended  without 
any  breach  of  neutrality.''     The  Department  of  State  replied  that 
instructions  would  be  sent  to  the  commanders  of  the  vessels  to  oi)siT\'' 
the  conditions  above  expressed,  but  added:  "It  is,  of  course,  uiuler 
stood  that  the  prohibition  of  engaging  in  any  hostile  operation  would 
not  preclude  resistance  to  a  hostile  attack."     On  the  4th  of  May  th<' 
British   ambassador  was  advised  that   the   proper  orders  had  Ixrn 
issued  to  th(»  connnanding  officers  of  two  vessels  which  wen*  then  on 
thcMr  way  to  the  Atlantic  coast,  and  that  similar  orders  would  Ix*  «riv»*'i 
to  the  others  whenever  thev  should  follow. 

For.  I{(»1.  1S08,  lMlS-i)7(). 

This  incident  is  mentioned  in  President  McKliiley's  annual  messiige.  l>ec. 
5,  1898.     See,  also.  H.  Doe.  471,  50  Cong.  1  sess.  G5-72. 
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*•  In  onler  that  it  may  \ye  able  to  refute  the  charges  .  .  .  that 
the  Portu|fuest»  authorities  are  allowing  the  free  passagi*  through  this 
port  of  Kuropean  volunteers  for  the  Republican  armies,  the  local 
govenmient,  some  time  ago  and  while  I  was  in  Pn»toria,  decideil 
that  all  passengers  [)assing  through  this  |K>rt  and  iNumd  for  the 
Transvaal  >houUK  l)efon»  n»ct»iving  their  Portugu<*se  pass|>orts  tc» 
cn^s  the  frontier,  make  oath,  liefon»  their  res|)ective  c<msuls,  that  they 
desin'd  to  prcK'ee^l  to  the  Transvaal  to  engage  in  some  particular 
businew,  and  not  with  the  intention  to  take  part  in  the  war.  As 
a  giNHl  many  Americans  are  now  passing  through  this  |M)rt  I  had 
8onu»  of  these  oaths  printed,  and  enclose  a  copy  for  your  ins|)eclion. 

"The  American  wishing  to  proceed  to  the  Transvaal  sul)SiTilH»; 
to  this  oath  in  dupli(*ate.  One  copy  I  retain  here  (m  file,  and  i\w 
other  is  file<l  in  the  archives  of  the  Government  of  Louren^H>Man|uez/' 

Mr.  lIoUK  itMiHul  at  I>»ureiK,i»  Marques,  to  Mr.  IIIll,  AmlHt.  Sec.  of  State, 
AprU  4,  mU),  MSS.  I>e|»t.  of  State. 

Fonii  of  neutruUty  (Mitli : 

roNHllJiTK  or  THE   l-NITCD   RTATBH  OF  AMEBICA. 

LOCTBCn^   MABQl'EZ. 


19—. 

I, ,  liearer  of , 

M>l<»mnly  fcwi*ar  tliiit  I  wIhIi  to  ici> 
to  the  Tranwvaal  for  tlH*  ihiiimiho 

of      _ 


Eo, ,  (lortador  clo , 

fnni    iiti    jurniiieiito    itm\    multa 
i«olemnldnflo  qtie  on  qiiero  Ir  pam 

o  Trannvnal  imm 

V  iiHo  <^in  iutenoao  de  tomiir  imrte  !  niwl    iiot    with    tlN»    Intention    to 

iia  iniorrii take  iwrt  tii  tin*  wnr 

I ._ 

Jonimento  felto  eiu  niloha  |)reNeu(*n,  Sworu  t«)  iM^foro  iih*. 


-  -   - 1 


r'nircff  StatrM  foHMM}. 

Tlie  I>e[mrtment  of  State  t«>k  the  view  that  the  I^lrtugul*s4*  author- 
ities had  the  right,  in  exe<*ution  of  their  neutrality  laws  and  regula- 
tions, to  riMpiire  the  oath  to  be  made. 

Mr.  OUIIer.  Thlnl  \m\M.  fkn-.  of  State,  to  .Mr.  lloMK  %••.  TiH.  Mny   ri. 

UMiu.  \T,\  MS.  liiHt.  tVimulH.  'MX  :  Miiue  to  mnie.  No.  tut.  Auk.  ^<.  H**"*. 

id.  TAKL 
The  nuinul  whh  hiMtriK-ttil  tliat  It  wum  mit  |>ro|i«T  for  hliii  to  «*liiin:«*  a  f(i» 

for  the  Ihmuhikv  of  x\h^  iH'utrallty  <Yrtlflcatet«  reiiulnil  by  tin*  INirtu- 

mieMe  tfoverfitnent. 

When  the  war  lietween  (treat  Britain  and  the  Transvaal  liegaji, 
free  passage  was  given  by  Portugal  to  British  troo|>s  thn>tigli  B4*ira 
to  Rhoflesia.  This  p4»rmi}««ion  was  based  on  the  Anglo- Port upiest* 
treaty  of  June  11,  isiu.-    By  Art.  XII.  of  this  treaty  Portugal 

•  Louduu  HfmdTd,  April  :r7.  190a 
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"  engages  to  permit  and  to  facilitate  transit  for  all  persons  and  goods 
of  every  description  over  the  waterways  of  the  Zambesi,  the  Shire, 
the  Pungive,  the  Busi,  the  Limpopo,  the  Sabi,  and  their  tributaries, 
and  also  over  the  landways  which  supply  means  of  communication 
where  these  rivers  are  not  navigable."  By  Art.  XIV.  Portugal 
agrees  "  to  grant  absolute  freedom  of  passage  between  the  British 
sphere  of  influence  and  Pungive  Bay  for  all  merchandise  of  even' 
description,  and  to  give  the  necessary  facilities  for  the  improvement 
of  the  means  of  communicaticm,''  and  also  "  to  construct  a  railway 
l)etween  Pungive  and  the  British  sphere.-' 

83  Br.  &  For.  State  PniK?i-8,  1890,  1891.  27.  :«,  36,  38;  Hert8let*s  Coiii- 
iiiercial  Treaties,  XIX.  777. 

The  question  **  whether  a  neutral  state  may  permit  a  belligerent  force 
to  pass  through  Its  territory  "  Is  discussed  by  Hall,  who  concludes 
that  **  a  hard  and  fast  line  could  scarcely  be  drawn  "  and  that  the 
behavior  of  the  neutral  state  would  "require  to  be  Judged  by  the 
circumstances  of  the  case."     (Int.  I^w  (4th  ed.),  62^-026.) 

See  letter  by  "  J.  S.  T.,"  Washington,  April  20,  1900,  in  N.  Y.  8uh,  April 
22.  1900. 

(4)    TELEGRAPHIC   SERVICE. 
§  1304. 

After  the  destruction  of  the  Spanish  fleet  at  Manila  in  May,  1898, 
Admiral  Dewey  obtained  possession  of  the  Philippines  end  of  the 

(al)Io  of  the  Ilon^koiinf  aiul  Manila  Telegraph  Conij)any,  which  lu*I<l 
its  concession  from  Spain  on  condition  tliat  it  should  not  scmuI  tole- 
ij^rams  when  foi'l)i(l(lcn  In*  the  Spanish  (lovernment  to  do  so.  Actiiiif 
under  this  chiusc,  the  Spanish  (rovcrnment  ordered  the  company  to 
c(»aso  work'in<i:  the  cahh^  at  TIon<>:k()n^,  and  tlie  company  was  ohli^tnl 
to  suspend  oj)crati()ns.  Under  these  circumstances,  the  I'nited  Statics 
sought  from  the  British  (lOvcrnment  permission  for  the  landing  ai 
I  I()n<rkon<i:  of  a  new  cal)le  from  the  Philippines,  to  l>e  constructed 
by  an  American  company.  Lord  Salisbury  replied,  after  consuha- 
tion  with  the  hiw  oHiccrs  of  the  Crown,  that  it  had  In^en  decided  that 
the  British  (iovcrnment  was  not  at  liberty  to  comply  with  the  rei]iH*>t 
of  the  United  States.  The  Marquis  of  Tweeddale,  president  of  the 
Ilongkon*^^  and  Manila  Tele^rraph  (\)mpany,  sought  permission  fn>in 
the  Spanish  (Jovcrnmcnt  to  take  telegrams  from  l)oth  sides,  but  this 
was  at  first  refused,  and  he  therefore  declined  to  vield  to  solicitatioii> 
for  the  use  of  the  cable  by  the  United  States,  unless  securetl  1)V  the 
latter  by  a  formal  guarantee  against  all  losses  which  might  result, 
including  those  arising  from  the  forfeiture  of  the  company's  conces- 
sion. On  July  11,  ISDS,  howeyer,  the  London  representative  of  the 
Spanish  telegraph  department  informed  Lord  Tweeddale  that  he 
waij  authorized  by  the  Si)anish  Government  to  take  the  necessary 
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ste|>s  '*  to  ol)tain  complete  neutralization  of  the  rahle,  giving  you 
cntin*  in(le[H'n(lenee  and  fretMloni  fnnn  interferemv  on  the  part  of 
the  one  or  the  other  of  the  bc^lli^'rents,  on  rondition  tinit  your  offi<*e 
tit  Manila  i.s  consiilennl  neutral  territory  to  giw  frw*  course*  to  all 
telejrrams — official,  private,  in  plain  or  sc»cret  lan^iage,  whether  in 
(*<Nle  or  in  fipires,  without  distinction,  by  Menders  of  all  nationalities 
or  addresse<l  to  the  same.*'  On  the  liith  of  Julv  the  American 
umlmssador  at  I»ndon  was  instructed  by  his  (fovernment  to  *"*"  i>ost- 
|)one  consideration  **  of  this  pn>|>osal  for  the  time  Win^. 

For.  Itel.  IMIK.  1»7tM»N4». 

On  Aiifni}«t  17.  IHitH,  aft<T  the  (tMirliiHtoii  of  tlu*  ariiilHtt<*e  tietweoii  the 
riiltiHl  StntoM  and  KfMitn.  tiN*  Aniorlnni  anihaHMiilor  In  liOiHltm  wuh 
liwtnirtc^l  tluit  tlH»  rnltcHl  Statt^  t\U\  not  olijini  t<»  tlH*  rextonition  of 
tlie  <iilil<*.  aiMl  tluit  tlN*  F'rt*n<*h  ainlmHHiulor  had  lN*en  n*<|U(*HtMl  to 
4*x|in*Mi  th4*  lio|M*  tluit  S|»ahi  wouhl  not  «»l>j4*<'t.  t)n  .VuiniHt  22  uotltv 
waH  HHt'tviHl  hy  ttH*  rnlt«il  Statf*M  that  th«'  (>al»k>  wan  n*|Hiin*(l  and 
oiMMi  for  huMtnf>Hi<.     ( Ff»r.  It(>l.  ISiiN,  <»«».  i 

On  May  2,  iSiis,  the  consul  of  the  Tnitetl  States  at  llarlmdos,  Hrit- 
ish  \Vi*st  Indies,  telegraphed  that  the  pivernor  of  the  (*olony,  under 
in.structions  from  the  home  (tovernment,  controlled  the  cable  office 
ami  would  not  |M*rmit  messap^s  to  In*  S4*nt  out  n*lative  ti)  the  move- 
ments of  war  shi|>s,  whether  Spanish  or  American. 

Mr.  .\d«^%  S4*<*oud  AmlKt.  Ket*.  of  Hiniv,  to  HtH\  of  Navy.  .Mny  ;i,  IMIH,  228 

MK  iK>uj.  U't.  2:n. 

^A  neutral  state  is,  no  doubt,  on  principle,  >imilarly  Uiund  to  pn*- 
vent  the  us4»  of  its  territory  for  the  riMvption  and  transmissiiiu  of 
mcKsap's  by  windess  tele^ra[)hy,  in  furthenuuv  of  lNdlip*n*nt  inttir- 
osts;  and  (^hina  S4*4*ms  to  luive  acconlin/fly  deMn»yed,  though  tanhly, 
the  ehHiri(*al  installment  pla<vd  by  the  Itus^ians  in  the  nei|,rhlK>r- 
IkmnI  of  (1u*f<N),  for  the  maintenann*  of  (-(»mmuni(*ati(»n>  U^tween  the 
bcdeapieriMl  fortn»ss  of  Port  Arthur  and  the  outer  world.*' 

Neutral  Uuth>H  In  a  MarlthiM*  War.  hy  TliouiaK  Kntklm^  IloUand.  I^Nt****!- 
hifCH  of  tlM»  ItrltlHh  .VcadiMny.  II.  'X 

Perhaiin  the  lenniod  autlnir  i»f  tin*  ahnv«*  irnHMjip*  did  not  Inteiul  t<»  convoy 
the  Ulea  that  It  would  Ite  tiM*  duty  of  a  n«*utral  Htate  to  |»n*vent  a 
private  coiuimny  eiifniiep<d  In  tranmiiittliii;  wln*l«*HM  nK«M«aici*M  from 
rvicelvliiK  ami  trammilttUiic  any  au<>h  nn'MMHi^*  in  furtlirnimv  of  lielllic 
erent  lnten*t(tH.  The  |M»lnt  In  th«*  imrtli-ular  rtim*  to  whl<*h  Ih*  ref«-ni 
WMH  tlie  eMtalilii«hni«>nt  «»f  a  station  In  n«*utral  territory  l»y  om*  of  tiM* 
belllgprt*ntM,  an  act  which  tlie  neutral  undouht^lly  may  Im*  miulnHl 
to  uMe  due  diligence  to  preront.  With  r«*inir«1  to  tiM*  trammilHHkm  4if 
tele«|ra|)hlc  menmifceii  hy  privati*  <x>nipani«>ii  nnculnrly  cnxaired  In  Much 
boiiinfMi,  there  would  a|>pear  to  Im*  no  dIfTerem'e  lietween  the  um*  of 
wlreleaa  telegraphy  ami  the  um*  of  land  lliiea  or  aulmiarliie  ivbleH. 
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(5)    COAL   B17PPLIE8. 

§  iao5. 

Mr.  Seward  complained  that  the  governor  of  Maranhain^  Brazil, 
allowed  the  "  pirate "  Sumter  to  enter  that  port  to  receive  shelter 
for  an  indefinite  period  and  to  procure  suppli^  by  purchase  of  coal 
and  provisions  in  unlimited  quantities,  and  that  she  used  the  supplies 
and  provisions  so  obtained  in  making  a  voyage  across  the  Atlantic,  in 
w^hich  she  renewed  her  depredations  on  American  merchant  vessels. 
The  Brazilian  Government  justified  the  conduct  of  the  governor  of 
Maranham.  The  discussion  drifted  into  an  affirmation  bv  Brazil 
and  a  denial  by  the  United  States  that  the  Sumter  was  entitled  to  bel- 
ligerent rights,  the  question  of  the  quantity  of  coal  and  suppli<*^ 
taken  being  neglected  in  the  controversion  of  this  point. 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Webb,  min.  to  Brazil,  No.  20,  March  18. 
1862,  MS.  Inst.  Brazil,  XV.  319;  same  to  same.  No.  21,  April  :i,  1S62, 
1(1.  325. 

It  was  maintained  by  the  United  States  at  Geneva  and  denied  by 
Great  Britain  that  an  undue  indulgence  was  shown  to  Confedt^mte 
cruisers  in  the  extent  to  which  they  were  permitted  to  obtain  supplies 
of  coal  in  British  ports. 

Count  Sclopis  took  the  view  that  the  question  of  coal  supply  conlJ 
be  treated  only  as  connected  with  the  second  rule  of  Article  VI.  of  the 
treaty  of  Washington,  which  declares  that  a  neutral  governineiii  i-^ 
bound  not  to  permit  or  suffer  either  l>elligerent  to  make  us^»  of  it- 
j)()rts  or  waters  as  the  base  of  naval  operations  against  the  other  or  for 
the  purpose  of  the  renewal  or  augmentation  of  military  supplies.  Hf 
would  not  say  that  the  mere  fact  of  having  allowed  a  greater  ann  uiii 
of  coal  than  was  necessary  to  enable  the  vessel  to  reach  the  nciirt^si 
j)ort  of  its  own  country  constituted  in  itself  a  ground  for  an 
iiideninitv.  But  when  he  saw  the  Florida  choose  for  her  field  nf 
action  the  stretch  of  sea  between  the  Bahama  Archipelago  and  Kor- 
iruula  to  cruise  there  at  eas(»,  and  the  Sheimndoah  choose  MellxuiriK* 
and  Ilobsons  Bay  for  the  purpose,  which  was  immediately  cjirried  out. 
of  going  to  the  Arctic  seas  to  attack  whaling  vessels,  he  could  not  i>Mt 
regard  supplies  of  coal  in  quantities  sufficient  for  such  j)urp«M's  :•- 
infringements  of  the  rule  above  mentioned. 

Mr.  Adams  expressed  the  opinion  that  the  safest  course  in  any 
critical  emergency  would  be  to  deny  altogether  a  supply  of  coal  i<>  a 
l)elligcrent  vessel, except  perhaps  in  the  case  of  positive  distress.  Sinli 
a  policy  would,  however,  he  said,  be  regarded  as  selfish  and  illilxTal 
and  would  entail  upon  powers  enormous  and  continual  ex|)ens<»  foriho 
maintenance  of  coaling  stations.  He  thought  that  a  supply  of  c<»al 
would  involve  no  responsibility  to  the  neutral  when  it  was  made  in 
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response  to  a  demand  presentetl  in  ^khI  faith  with  the  sin/?lo  object 
of  satisfying  a  legitimate*  pur|M)sc»  oiM^nly  assigniMl;  hut  that  the*  cM)n- 
trarv  wouhl  U»  the  case  if  it  was  made  either  tacitly  or  explicitly  wit!i 
the  view  to  promote  or  t*omplete  the  execution  of  a  liostile  act.  He 
ihen»fore  thought  that  the  <mly  way  to  determine  tlie  res|H)nsihility 
of  a  neutral  in  such  a  cast*  was  ''  by  an  examination  of  the  eyiden<*e  to 
hhow  the  intent  of  the  grant  in  any  spe<rific  case*." 

Sir  Alexamler  C<H*khuni  <*ontended  that  the  tenn  "hast*  of  nayal 
operations''  had  no  n*lation  to  the  cas4»  of  a  yesM*l  whicli,  wliiU* 
cruising  against  an  enemy's  ship,  put  into  a  |M»rt,  and,  after  obtaining 
nwessary  suppli(*s,  again  pursued  her  ct)urs«*,  but  that  it  referriHl  to 
the  ust»  of  a  port  or  of  waters  as  a  phnv  from  which  a  fh*t*t  or  ship 
might  watch  an  enemy  an<I  sailly  forth  to  attack  him,  with  the  |k>s- 
sibility  of  falling  back  u|M>n  the  )N>rt  or  waters  in  <piestion  for  fn^sli 
supplies  or  slielter  or  a  n*newal  of  o)MTations. 

Mr.  Staempfli,  in  his  opini<m  in  the  casi>  (»f  the  Sumt^  i\  hehl  that  the 
permission  giyen  to  that  yessc*l  did  not  in  its4*lf  constitute  a  sufficient 
basis  for  charging  the  British  authoriti(*s  with  a  faihire  in  the 
olweryanci'  of  neutral  duties,  ("siNH'ially  as  the  yessi'l  was  lN)th  In^fon* 
and  afterwards,  ]M*rniittcHt  to  obtain  coal  in  the  |M)rts  of  nuiny  (»ther 
states,  and  that  her  last  sup[)ly  lM*fon*  she  cross<*<l  the  Atlantic  was 
not  MHMired  in  a  Kritish  {lort. 

Hie  tribunal  of  arbitration  in  its  awanl  hehl:  *'  In  order  to  impart 
to  supplies  of  coal  a  character  inc*onsistent  with  the  set*oiid  rule,  pro- 
hibiting the  UK*  of  neutral  |N)rts  or  waters  as  a  Inim*  of  nayal  o|M*ra- 
tions  for  a  l)elligi*n*nt,  it  is  n<H*(*ssary  that  the  saiti  supplies  should  In* 
ronne<*tfHl  with  s|)e<'ial  circumstamvs  of  time,  of  |N*rs4)ns,  or  of  platv, 
which  may  i*ombine  to  giye  them  such  chara<ii*r/' 

In  signing  the  awanl  Vis4*<»unt  critajulm  n*nnirked  that  he  was  of 
opinion  that  every  govenunent  was  '*  fnn*  in  furnish  to  the  lM»llipT- 
ents  more  or  less  '^  of  coal. 

It  doi>s  not  ap|N*ar  that  in  any  (*as4*  (fn*at  Hritain  was  held  n*s|Minsi- 
ble  for  the  acts  of  a  vessc*l  in  (*(mse<pien(v  of  supplies  of  (*oal. 

Moure.  Int.  Arhltnitionx.  ly.  44ni7--4lni  ;  r:i|N>p«  Mnthij:  tu  tlw  Tr»iii>  of 
WnHhlnrtnii.  IV.  4:w,  4Z*s,  r*\:\.  71.  1  is,  ii»-j.  \:\»\. .%«».  47. 

It  is  not  a  breach  of  neutrality  for  a  n4*utral  Mate  to  |M*rniit  the 
ooaling  of  lielligi^rent  steamers  in  its  fMirts  tf»  the  vimie  extent  as  it 
permitis  the  coaling  of  other  fon*ign  steamers  n*^irting  to  its  |M»rts 
aumally  and  without  s4*ttK*<I  stati<»ns  establish4*<l  for  them.  Nor  is 
it  a  breach  of  neutrality  for  a  neutral  state  to  |x*rmit  the  sale  of  coiil 
to  any  extent  to  a  b<»lligen*nt.  It  would.  howt*yer.  U*  a  breach  of 
neutrality  for  a  neutral  to  iH*rmit  a  {KTinanent  defxit  or  magazine  t<» 
be  opened  on  its  shores,  on  which  a  particular  lM*llig(*n*nt  niuld  de- 
pend for  constant  supplies.    To  re<iuire  a  neutral  to  sliut  up  its  {Hirts 


§  1305.]  COAL  srpPLIEfi.  945 

A  niinil^er  of  the  neutrality  pnM*luiiiutions  issiie<l  l)v  foreipi  ]M)\vrrs 
during  the  war  Ijetween  the  l-iiite<i  States  and  Spain  cHnitaincHl  a 
clauHe  limiting;  the  supply  of  eoal  which  a  lN'llip*rent  vess^'l  nii^ht 
oiKain  to  a  <|uantity  suffirient  to  take  such  vc^ssel  to  the  neiire^t  port 
of  its  own  country,  or,  in  other  wonls,  to  its  neaivst  national  jMirt. 
In  the  decn*e  of  the  Netherlands,  the  provision  read  that  **  the  ston' 
of  e<ral  shall  oidy  Im*  supph^nenteil  sufficiently  to  allow  th<*  ship  or 
%'e«Md  to  reach  the  nearest  iM»rt  of  the  ctmntrj'  to  which  it  U^hings,  or 
that  of  one  of  its  allies  in  the  war/*  When  the  Spanish  fl(*.*t,  which 
was  afterwards  destroyed  at  Santiago,  arrived  off  Curi^ao  on  the 
14th  of  May,  1898,  the  conunander  sought  from  the  Dutch  (*olonial 
authorities  ixfrmission  to  await  then^  ri,0(M)  tons  of  coal  which  ha<l 
l)een  went  thither.  This  retpiest  was  denied,  as  well  as  a  riNpiest  for 
|>erniission  to  ship  the  (H>al  whenever  it  shoidd  arriv«'.  A  rc<|uest 
that  each  vessel  lie  allowed  to  take  7(K)  t<»ns  was  likewise*  ivfuxMl. 
Finally,  |N>nnission  was  askcnl  an<l  grantcMl  for  two  (if  the  vesM«ls,  the 
Maria  TcrvMa  and  the  Vizvaya^  to  enter  the  harlnir  aiitl  each  to  take 
2tK)  tons,  the  rest  of  the  ships  meanwhile  to  nMuain  at  anchor  in  the 
roads.  Tlie  40()  tons  thus  obtaineil  wen»  sai<l  to  Ik»  of  '*  very  jKHir 
quality.** 

Mr.  Newel.  luinlHter  iit  TUe  Ilaicue,  to  tlie  )^kH\  of  Stiit<\  Mny  2i».  1><)8. 
MSS.  mi»r.  of  Htiite:  Mr.  M<M»re.  AMHUt.  S4m>.  ut  Stiitc.  to  tlir  Sim*. 
of  tlie  Navy.  June  2.  18ilS.  220  MS.  I^iin.  I^eJ.  \V\\  Mr.  Smith.  <i>iinu1 
at  (*aru(.*iio.  Mny  lit  nml  May  18.  1>  is.  MSS.  iN^it.  of  "^iiiio.  TlH^ro 
wan  at  one  time  n  runHir.  wbirh  proved  to  \h*  err«iii«*<inH.  tluit  tlu' 
Maria  Tvrvna  nnd  tlie  Vizt^a^  eiicli  ol>taiii<*«l  at  rura«:ii(»  (iiio  tiuiH  of 
<*oiil.  wliirli  wan  far  more  than  eiHiutfli  to  lalio  iInmii  to  Torto  lti<i». 
the  nean*Mt  S|»anii«h  p  ;HHeHMioii.  or  to  t*nli;i.  By  surh  a  traiiKju-tioii 
C^inif.Mio  wouM  have  Inhmi  **  «*onvert««il  into  a  Inim*  of  li«»*<tile  i»|M*ratloiiN 
for  SfNUitHh  v«*mm*Ih  In  violation  of  neutrality.**  <  Mr.  I»ay.  St***,  of 
State,  to  Mr.  Newel,  tel..  May  IT.  IKiiK,  .MS.  hiKt.  to  tin*  NetlHTlaiitK 
XVI.  ;Ci7.) 

>Mien,  in  the  latter  part  of  May,  1S!)8,  it  was  nnnoriMl  that  the 
Spanish  arniore<l  npuidron  ha<l  saiUnl  or  was  alNiut  to  >ail  to  the 
ITnitetl  States  and  mi^ht  stop  at  the  Azon*s  f<ir  (*oal,  the  minister  of 
the  Unitinl  States  at  LislNin  was  in.structtMl  to  protest  apiiii*>t  it^ 
cxwling  at  those  islands,  on  the  p^iuiid  that,  a^  they  lay  entin*ly  out- 
side the  route  fnun  Spain  to  the  Spanish  We^t  Indie**,  ^xwh  an  act 
would  convert  the  Portupu»st»  territory  into  a  lm>t»  nf  Inutile  o|n»ra- 
tions  apiin.Ht  the  rnitcMl  States. 

Mr.  Day,  S*h*.  of  State,  to  .Mr.  TownmMid.  niiii.  to  TortiiKal.  Ivl..  May  2i». 

ISUK.  MS.  InMt.  rortuiml.  XVI.  UC 
The  M|ua(Iroii  did  not  in  fa«*t  Kail  w<*Mtwanl.  hut  aften%-aid*«  |»nM^<«>i|«<«l 

eastward  aa  far  an  the  Sues  i*anal,  aiMl  tlN*n  returiMHl  to  S|»aiii. 
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Before  the  outbreak  of  hostilities,  the  Pacific  Mail  Steamship 
Company  was  permitted,  under  its  agreement  with  the  Mexican 
Government,  to  furnish  supplies  of  coal  to  United  States  men-of-war 
at  Acapulco.  During  the  war,  the  Mexican  Government  placed 
limitations  on  the  supply  of  coal  to  belligerent  vessels  in  its  ports, 
and  nuule  no  exception  as  to  United  States  vessels  at  Acapulco.  The 
Department  of  State  abstained  from  addressing  any  representation 
to  Mexico  on  the  subject,  on  the  ground  that  as  it  had  "  on  numerous 
recent  occasions  asked  of  Mexico  the  strict  execution  of  its  neutral 
duties,"  it  Avas  "  not  disposed,  upon  the  strength  of  an  agreement 
between  the  Pacific  Mail  Steamship  Company  and  the  Mexican 
Government,  made  before  the  war,  to  insist  that  public  ships  of  the 
United  States  may  now  Ije  allowed  to  take  coal  without  limit  in  a 
Mexican  port." 

Mr.  Day,  Sec*,  of  State,  to  Sec.  of  Navy,  Aug.  5,  1808,  230  MS.  Dom.  Let 
541. 

June  29,  1808,  when  it  was  supposed  that  the  Spani.sh  armored 
fleet  would  proceed  to  the  Philippines  by  way  of  the  Suez  Canal, 
Mr.  Hay,  the  United  States  ambassador  in  London,  was  instructed 
to  inform  the  British  Government  of  a  report  that  the  Spanish  fleet 
intended  to  coal  from  British  colliers  at  the  British  island  of  Perim. 

Mr.  Hay  replied  that  the  British  Government  had  cabled  to  the 
resident  at  Aden  and  the  assistant  resident  at  Perim,  concerning  tlio 
British  vessel  Inutmn^  whost*  j)reseiice  had  given  rise  to  the  ivport, 
and  that  it  was  nscortained  that  she  was  then  discharging  5,000  tons 
of  coal  consigned  to  the  Perim  Coal  Company,  and  that  when  thi> 
work  was  finished  she  would  proceed  to  Karachi.  He  stated  that 
every  precaution  had  l)een  taken  to  prevent  a  violation  of  neutrality. 

For.  Uol.  1S1)8,  r»8'M)84. 

'*  British  (lovernnient  conchides  Camara  can  not  remain  at  Port 
Said  more  than  twenty-four  hours,  except  in  cas(»  of  necessity,  and 
can  not  coal  1 1  lore  if  he  has  enough  coal  to  take  him  back  to  Cadiz, 
which  appears  to  be  tlie  case.'' 

Mr.  llay.  ninhnss.  t<»  Kn^'land,  to  Mr.  Day,  Sec.  of  State,  tel..  .Tiino  -X 
isas,  Vuw  ]{ol.  ISDS,  \^K\ 

**  We  lo.ini  that  tlio  actinj?  consul-general  of  the  United  Statts  Xm^ 
adilrcsscd  another  note  to  the  Ej^yptiau  Government  ciiUing  its  atteu- 
ti(»n  to  tlie  fa<t  that  the  Spanish  admiral  at  Port  Said  has  lone 
exceeded  the  time,  allowed  hy  international  law,  for  remaining  in  a 
port  heI<Hii:inj;  to  a  nentral  i>ower. 

"The  ;:overnor  .ireneral  of  tlie  Snez  Canal  has  re(*elve<l  Instructions  to 
rcMpiest  l{«'ar-Adndral  Camara  to  arrange  for  the  departure  from  r<»rt 
Said  of  llie  squadron  under  his  command,  as  stxm  as  i)osslble. 

"Two  Spanisli  (Mdliers  have  arrived  at  Port  Said,  but  transshipiuent  of 
the  coal  in  the  iK)rt  has  hovw  forbidden."  (The  Egyptian  OiU€tU\ 
Alexandria,  Egypt,  Friday,  July  1,  180a) 
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By  the  rules  for  the  ol>servamv  of  neutrality,  publishcHl  in  the 
London  (lazette,  Feb.  11,  n>04,  the  amount  of  <*oal  wliirh  ini^ht  l)c 
supplied  to  a  l)elligi*rent  war  ship  was  defined  as  so  much  **  sis  nuiy  1h' 
huflicieni  to  carry  such  vess<»l  to  the  nean»st  \Hiri  of  lier  own  <*ountry, 
ur  to  some  nearer  nanunl  neutral  destination.** 

Tliis  rule  was  qualitieil  hy  rules  issued  hv  the  British  Admiralty, 
Au^.  5,  BKM«  hy  which  it  was  explained  that  the  n*ason  for  the  prac- 
tici»  of  admitting;  UdlipTent  vesscds  of  war  to  neutral  ports  an»M»  out 
of  **  the  exi|rencicv  of  life  at  si»a  "  and  "  hospitality,"  hut  that  this  did 
^  not  extend  to  enahlin|r  such  y(*ssi'ls  to  utilize  a  neutral  |M>rt  directly 
for  the  pur|>ose  of  hostile  o|K*nitions."  It  was  therefoiv  d(M*hinMl 
that  the  rule  alniye  (]uoted  was  '*  not  to  In*  undei*st(MMl  as  having  any 
application  to  the  cas4*  <»f  a  U>llip*ivnt  fhn't  pnN*<'<Hlin^  either  to  the 
seat  of  war,  or  to  a  |Misition  or  |M»ition>  <»n  the  line  of  route,  with  tin* 
olijec't  of  intenvptin^  neutral  yessids  on  suspicion  of  carrying  contra- 
band of  war:  *'  that  "such  IWt  can  not  Im»  |N>rniittc<l  to  make  um*  in 
any  way  of  a  British  fnirt  for  the  purposi*  of  coaling,  cither  tliivctly 
from  the  shon\  or  from  colliers  accompanying  the  lUvt.  whether  the 
vess€»ls  of  the  fl«»t  [iresent  theiUM^lves  at  the  port  at  the  >ame  time  or 
succewively ;"  and  that  the  same  cours<'  wa>  to  Im»  pur>u«*d  with  ivfcr- 
ence  '*  to  single  lH»lli^»rent  war  yes^^^ls,  if  it  Ih»  th'ar  that  they  an»  pro- 
ce^nlin^  for  the  puriK>s4>  of  Udli^eriMit  o|M'rations  a>  alniyr  define<l,'* 
though  it  was  **'  not  to  Im.'  applied  to  the  cas4*  of  a  ye»4d  putting  in  on 
account  of  actual  distress  at  sea." 

Purl.  I'uiHTH,  UiisHla.  Nh.  l   ninCu.  in.  li.  I'l. 

The  twuanco  of  tlM»w  niloH  was  lUnn-tly  (i»iifi«Nt<*<l  with  lli«»  ouiiniwrHy 
with  HaHHia  toiK'hiiiK:  (t»iitratuiti<l.  Iiithi**!.  Lonl  LniiMhiwiH*.  in  advl^ 
hiic  tlic  Uumhui  aiiiliiiMtatli»r  at  I>i>ii<l(iii  of  th«'ir  i^^^^iiaini*.  fhH'!an*<l 
that  tiM*  <lo<*tHliHi  <»f  tho  KtiAHijiii  <Hiv«*rtiiiiiMit  U*  r**Kanl  iiia!  as  "  tin- 
cvmlUiotially  n»iitraliiiii(l  «»f  war"  ha<l  iiiaih*  it  itiiiiinlNMit  ii|niii  thr 
RrUlwh  <tov4>niiiiriit  "to  um*  s|N<«-ial  vi»;i!aii*i*  \\h<*ii  ih*aHiitf  with  th«* 
queMthiii  of  cvNil  HUpfily."  I'iiih*r  \Uv  f«»rtiiu1a  iiMfl  in  tin*  nih>  piili- 
lUbed  on  F«>(>.  11,  10(M.  a  Kiisslaii  ship,  sahl  I^ml  haiiwlowtii*.  tiiicht 
take  oil  iNMin).  nay  at  A<h'ii.  «*iioti«:h  (i»iil  "to  i-arrv  Imt  to  ytaiUvo- 
sto(*fc.**  Thi*  nil«*.  lH»w<*v«*r.  woiihl  (niititiiii*  ti»  apply  to  all  viixwIh 
not  it>inliii;  within  the  mi>|H»  of  tho  nii«*?t  of  .\u»ru««t  s.  TIh*m*  ruh'H 
would  apply  iNpially  to  Imth  lH*lli»:«*n*nts.  Tin*  Kii«*ii;iii  aiiil»a«»M;idor 
llM|UiriHl  w1i«*tlM*r  thi\v  would  Im*  «*\tt'iid«<«l  to  Mtppli«>^  iif  pr«i\  i*>ii»iiH 
flud  iitorei*  an  woU  aM  of  i^ml.  I.i»nl  I^iiisilowiic  n^pliiil  that  lii*>  i^mi- 
munleation  referrtil  only  to  <*oal.  thontrh  )t«*r^inally  lit*  •v-iw  no  diff<»r- 
ence  tietwi>on  tlw  priviloK^*  of  cvmliuf;  and  timt  of  ohtainlnie  other 
■0|i|>llai.     lid.  14-iri.) 

**May  »he  [a  belligon»nt  cruiser]  also  repleni^-h  her  --iiH^k  of  coal? 
To  ank  this  qu(*stion  may  «»l)vioii>|y,  imiler  nnMlcrn  (ondition*^  antl 
under  certain  cinnim'itan<v>.  In*  tNpiiyalent  to  a^kiii^  whether  Ullii;- 
erent  ship6  may  rccciye  in  neutral  harbours  what  will  enable  them 
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to  seek  out  their  enemy,  and  to  nianoiiivre  while  attacking  him.  It 
wtts  first  raised  during  the  American  civil  war,  in  the  first  year  of 
which  the  Duke  of  Newcastle  instructed  colonial  governors  that '  With 
respect  to  the  supplying  in  British  jurisdiction  of  articles  am-ipUU 
UHNS  (such,  for  instance,  as  coal),  there  is  no  ground  for  any  interfer- 
ence whatever  on  the  part  of  colonial  authorities.'  But  by  the  fol- 
lowing year  the  question  had  been  more  maturely  considei-ed,  and 
Lord  John  Russell  directed  on  January  31,  1862,  that  the  ships  of 
war  of  either  lx?lligerent  should  be  supplied  with  '  so  mucli  coal  only 
as  may  be  sufficient  to  carry  such  vessel  to  the  nearest  port  of  her 
own  country,  or  to  some  nearer  destination.'  Identical  language  was 
employed  by  (Jreat  Britain  in  1870,  1885,  and  1898,  but  in  the  British 
instructions  of  February  10,  1904,  the  last  phrase  was  strengthened 
so  as  to  run :  '  or  to  some  nearer  named  neutral  destination.'  The 
Egyptian  proclamation  of  February  12,  1904,  superadds  the  require- 
ment of  a  written  declaration  by  the  belligerent  commander  as  to  the 
destination  of  his  ship  and  the  quantity  of  coal  remaining  on  board 
of  her;  and  Mr.  Balfour,  on  July  11,  informed  the  House  of  Com- 
mons that  '  Directions  had  been  given  for  requiring  an  engagement 
that  any  belligerent  man-of-war,  supplied  with  coal  to  carry  her  to 
the  nearest  port  of  her  own  nation,  would  in  fact  proceed  to  that  port 
direct.' 

"  Finally,  a  still  stronger  step  was  taken  by  the  Government  of  this 
country,  necessitated  bv  the  hostile  advance  towards  Eastern  waters 
of  the  Knssian  Pacific  s(|uadron.  Instructions  were  issued  to  all 
Hritish  ])()rls  on  August  8,  which,  reciting  that  *  Belligerent  ships  of 
war  are  admitted  into  neutral  ports  in  view  of  the  exigencies  of  life 
at  sea,  and  the  hospitality  which  is  customary  to  extend  to  vesM»l>  of 
friendly  powiM's,  hut  this  principle  does  not  extend  to  enable  U^lliir- 
crcMit  ships  oi  war  to  utilize  neutral  ports  directly  for  the  purp()>e  of 
hostile  o])crations,*  goes  on  to  direct  that  the  rule  previously  proniiil- 
gatc(L  '  inasmuch  as  it  refers  to  the  extent  of  coal  which  may  bo 
sn|)|)lie(l  to  belligerent  ships  of  war  in  British  ports  during  the  pres- 
ent war,  sliall  not  be  understood  as  having  any  application  to  the  case 
of  a  belligerent  fleet  proceeding  either  to  the  seat  of  war  or  to  any 
position,  or  j)ositions,  on  the  line  of  route,  with  the  object  of  interce|)t- 
ing  neutral  ships  on  suspicion  of  carrying  contraband  of  war,  and  that 
such  fle(»ts  shall  not  be  j)erniitted  to  nrake  use,  in  any  way,  of  any  port, 
roadstead  or  waters,  subject  to  the  jurisdiction  of  His  Majesty,  for  the 
purpose  of  coaling,  either  directly  from  the  shore  or  from  colliers 
accompanying  such  fleet,  whether  vessels  of  such  fleet  prescMit  thein- 
s(»lves  to  such  port  or  roadstead,  or  within  the  said  waters,  at  the 
saini*  time  or  successively:  and  that  the  same  practice  shall  1h»  pur- 
su(vl  with  reference  to  single  belligerent  ships  of  war  proceediiii:  iov 
the  piu'pose  of  belligerent  operations,  as  above  defined;  provided  that 
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this  is  not  to  lie  applied  to  the  case  of  vessels  putting  in  on  arcoiint  of 
actual  distress  at  sea." '' 

Noutnil  DiitleM  III  ti  Maritime  War,  by  Tluminfi  Kraklne  Ilollaiul,  Pr<>- 
ceetllngH  of  tlie  BrItlKb  Academy,  II.  <(-7;  cltliif;  Purl.  rniH^rn.  Uiissin 
No.  1  (lf)ur>).  15.  nn<l  Malta  Government  (Insette  of  Auinint  12.  IIMVI. 

To  an  inquiry  of  the  (lovernment  of  the  Netherlands  as  to  whether 
(he  United  States  understcxxl  that  the  Japanese*  dedaratiofi  tliat 
ccml  was  contraband  of  war  entailed  anv  restrictions  of  the  rnlr  that 
(*oaI  might  In>  supplied  to  a  lielligerent  man-of-war  in  neutral  waters 
sufficient  to  enable  it  to  reach  the  nearest  home  port,  the  IX'partinent 
of  State  replieil  in  the  negative,  .saying  (hat  the  effect  of  the 
Japanese*  proclamation  was  imderstcxxl  to  Im»  men»ly  to  s<»rve  noti^f 
that  where  Japan  found  (*oal  lN*ing  carried  to  her  enemy  she  would 
seisu*  it«  just  as  in  the  cas<>  of  other  articles  treated  as  contraband. 

Fur.  Itel.  UNM,  r^Zl 

8e<*  l^u^nulHlo.  Im  NouveHi*  TliJ^He  du  ItofUK  do  (*lmrlMin  mix  Ii4*UI|Ci'Taiiti« 
dauH  lifi  Knux  Nputmt.  Ueviio  CS^iir^mle  de  I>n»It  Int.  XI.  r^U. 

7.   QUEHTION   AH  TO  RKH<*UE  OV  HKAUK^, 

S1300. 

^  I  freely  admit  that  it  is  no  part  of  a  neutrars  dutj*  to  assist  in 
making  captures  for  a  Udligi^n^nt,  but  I  maintain  it  to  U*  <N|ually 
clear  that,  so  far  fnmi  UMiig  neutrality,  it  is  dinvt  hostility  for  a 
htrangiT  to  intervi^ne  and  n'sfMie  men  who  had  Innmi  caM  into  tho  (M*<*aii 
in  l>attle,  and  then  (*arry  them  away  from  under  the  con(juen>r's  guns." 

Mr.  S4*wiird.  S4M'.  of  Htato.  to  Mr.  AdHnw.  min.  to  Kn^land.  No.  UK'J*, 
July  iri.  1NIM,  Dip.  Cot.  IMU.  II.  21S.  2VX  n*forrInff  to  X\w  luiUm  of 
the  RrttlHli  Htpam  ya<*ht  lirrrhouml.  In  |il(*klni;  up  Taptaln  Spuninm 
ami  other  Hurvivoni  of  tiM*  Alabama  ami  taking  tliem  to  KuKland. 
wliere  tliey  wore  iH»t  at  Ulierty. 

^One  can  hardly  admit  into  this  cla»««  of  neutral  obligation  |  i.  e., 
of  aliKteiition|  a  duty  not  to  rescue  dn>wning  cn*ws  of  a  Udlip*n*nt 
warship.  The  question  was  raiscnl  with  refereiuv  to  the  a<ti«»n  of 
the  Hritish  vacht  IhrrhoumL  when  the  Altihama  was  smik  l»v  the 
Kearntirge  off  CherlnHirg:  and  was  again  dis<*ussi»4l  with  n'fen»n<v 
to  the  help  n»ndertHl  to  the  cn*w  of  the  Vurititj.  when  that  ve«-H'l  was 
destruye<l  last  year  in  the  harlxHir  of  C'hem(d|>o.  It  nni>t  doultth^ss 
lie  the  duty  of  the  government  to  which  the  n^xMier^  lielong  to  siv 
that  their  charitable  interfen»nce  d<H*s  not  set  fn'e  the  |x»ivons  lx»ne- 
fited  bv  it  for  continuetl  s«»rvice  in  the  war." 

Neutral  IHitUv  lu  a  MarUIme  War.  tiy  Tbomaa  Kntkim*  IloUaml,  Prtv 
Gccdloga  of  tlie  Brltiab  Academy,  11.  3. 
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IV.  ACTti  NOT  PROHIBITED. 
1.  Sale  of  Merchant  Ships. 

§  1307. 

It  is  not  a  violation  of  the  neutrality  laws  of  the  United  States  for 
a  merchant  or  ship  owner  to  sell  his  vessel  and  cargo  (should  the 
latter  even  consist  of  warlike  stores)  to  a  citizen  or  inhabitant  of 
Buenos  Ayres  (then  an  insurgent  belligerent).  I&ot  will  it  make 
any  difference  whether  such  sale  be  made  directly  in  a  port  of  the 
United  States,  with  immediate  transfer  and  possession  thereupon,  or 
under  a  contract  entered  into  here,  with  delivery  to  take  place  in  a 
port  of  South  America. 

Riwli,  At.  Gen.,  1SK5,  1  Op.  190. 

"  If  vessels  have  been  built  in  the  United  States  and  afterwards 
sold  to  one  of  the  Iwlligerents  and  converted  into  vessels  of  war, 
our  citizens  engaged  in  that  species  of  manufacture  have  been  equally 
ready  to  build  and  sell  vessels  to  the  other  belligerent.  In  point  of 
fact  both  bellig(»rents  have  occasionally  supplied  themselves  with  ves- 
sels of  war  from  citizens  of  the  United  States.  And  the  very  singular 
case  has  occurred  of  the  same  shipbuilder  having  sold  two  vessels, 
(me  to  the  King  of  Spain  and  the  other  to  one  of  the  southern  repub- 
lics, which  vessels  afterwards  met  and  encountered  each  other  at  sea. 

'*  During  the  state  of  war  Ix^tween  two  nations  the  commercial 
inchistry  and  pursuits  of  a  neutral  nation  are  often  materially  injiiretl. 
If  the  neutral  finds  some  compensation  in  a  new  sjxH'ies  of  industry, 
which  the  necessities  of  the  Indligerents  stimulate  or  bring  into  activ- 
ity, it  can  not  be  (h^emed  verv  unreasonable  that  he  should  avail  him- 
self  of  that  compensation,  provided  he  confines  himself  within  the  line 
of  entire  impartiality,  and  violates  no  rule  of  public  law-." 

Mr.  Clay.  Sec.  of  Sl}it(\  to  Mr.  Rivaa  y  Salmon,  Spanisli  <-harp\  .Iiiiie  0, 

lS-27.  MS.  Notes  to  For.  I.(»jrs.  III.  .'^(k5. 
Mr.  Clay's  opinion  is  citod  and  followe<l  in  Mr.  Bayartl,  Scm-.  of  State,  to 

Mr.   M((;arr.  consul   at  (Juayaquil,  No.  20,  July    14,    188<i,   IIS  MS. 

Inst.  Consuls,  3{>0. 

"Shipbuilding  is  a  groat  branch  of  Americiin  manufactui'es,  in 
which  the  citizens  of  the  United  States  nmy  lawfully  employ  tlieir 
capital  and  industry.  When  built  they  may  seek  a  market  for  tlie 
article  in  foreign  j)orts  as  well  as  their  own.  The  Government  ado[)ts 
the  necessary  precaution  to  j^revent  any  private  Anierican  vessi'I 
from  leaving  our  ])orts  equi])ped  and  prepared  for  hostile  action,  or. 
if  it  allow,  in  any  instance,  a  partial  or  imperfect  armament,  it  Rib- 
jects  the  owner  of  the  vessel  to  the  performance  of  the  duty  of  giving 


Sl'^7.]  8ALB   OP   HEltCHAKT  SHIPS.  951 

bond,  with  adequate  security,  that  she  shall  not  be  employed  to  cruise 
or  comniit  hostilities  against  a  friend  of  the  United  States. 

"  It  may  possibly  l)e  deemed  a  violation  of  strict  neutrality  to  sell 
to  a  lielligerent  vessels  of  war  completely  equipped  and  arme<l  for 
battle,  an<l  yet  the  late  Emperor  of  Russia  could  not  have  entertained 
that  opinion,  or  he  would  not  have  sold  to  Spain  during  the  present 
war,  to  which  he  was  a  neutral,  the  whole  fleet  of  ships  of  war,  includ- 
ing some  of  the  line. 

**  But  if  it  be  forbidden  by  the  law  of  neutrality  to  sell  to  a  bellig- 
erent an  arme<l  vessel  completely  equipped  and  ready  for  action,  it  is 
believe<l  not  to  l)e  contrar>'  to  that  law  to  sell  to  a  belligerent  a  vessel 
in  any  other  state,  although  it  may  lie  convertible  into  a  ship  of  war. 

^  To  rwpiire  the  citizens  of  a  neutral  power  to  al)stain  from  the 
exercise  of  their  incontestable  right  to  dispose  of  the  pro[>erty,  which 
they  may  have  in  an  unarmed  ship,  to  a  belligerent,  would  in  effect 
lie  to  demand  that  they  should  cease  to  have  any  <*oniniercv,  or  to 
employ  any  navigation  in  their  intercourse  with  the  belligerent.  Ft 
would  reijuire  more — it  would  be  necessary  to  lay  a  g*»neral  emliargo, 
and  to  put  an  entire  stop  to  the  total  commerce  of  the  neutral  with  all 
nations:  for,  if  a  ship  or  any  other  article  of  manufactun*  or  com- 
nien-e,  appli(*able  to  the  purpose  of  war,  went  to  sea  at  all,  it  might 
dire<*tly  or  indirectly  find  its  way  into  the  [lorts,  and  sul>sec|uently 
liecrMne  the  pnifierty  of  a  lielligerent. 

*•  The  neutral  is  always  s<»riously  affectc><l  in  the  pursuit  of  his  law- 
ful conmienv  by  a  state  of  war  U^tween  other  jHiwers.  It  can  hardly 
lie  ex|M*cte4l  that  he  should  submit  to  a  universal  <*(*ssatioii  of  his 
trade,  lNvaus<'  by  [lossibility  some  of  the  subjects  of  it  nuiy  \n* 
acquired  in  a  n*gular  course  of  business  by  a  lielligerent,  and  may  aid 
him  in  his  efforts  against  an  enemy.  If  the  neutral  show  no  iiartial- 
ity :  if  he  is  as  ready  to  sell  to  one  lielligerent  as  the  other;  ami  if  he 
take,  liims<*lf,  no  part  in  the  war,  he  cannot  lie  justly  accusi*d  of  any 
violation  of  his  neutral  obligations.'' 

Mr.  <*iiiy.  S4M*.  of  8tat<\  to  Mr.  Tacon.  8|iaiilfih  niin..  Oi*t.  31.  \H27,  MS. 
NotcK  to  For.  lA^tOi.  III.  3SMI. 

f^\  alHo,  Mr.  <*lny.  Rtv.  of  State,  to  Mr.  Reliello.  ItmxUlnii  ^lul^f^^  Mnj 
1.  1H2H,  MS.  .NotPH  to  For.  liPfCK.  IV.  liJ;  Mr.  Itnyanl.  Sii*.  i.f  HtuU\ 
to  Mr.  M<<;arr.  couhuI  at  (SuayatiuU.  No.  *J0.  July  U.  ISNi;.  lis  MS. 

IllHt.  (\>I18U1h,  .1110. 

^On  the  19th  ultimo  you  telegraphed  to  the  Department  inquiring 
*C«n  Americans  sell  steamers  to  Chinesi*?'  You  were  answeretl  to 
the  effect  that  the  inquiry  was  too  vague  to  admit  of  intellip*nt 
examinatitm. 

•'On  March  'JO  you  repeater!  the  inquiry  in  a  moditieil  form,  *  i^.in 
American  steauM»rs  here  lie  sohl  to  C^hinesef ' 
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"  The  question  is  still  too  obscurely  presented  to  admit  of  a  reply 
by  telegraph  covering  the  different  cases  which  it  presents.  There 
are  alternative  aspects  to  each  fundamental  point  covered  by  your 

inquiry,  thus: 

"(1)  Are  the  steamers  in  question  registered  vessels  of  the  United 
States  plying  between  our  ports  and  those  of  China,  or  are  they  for- 
eign-built vessels  in  Chinese  waters  which  have  become  the  property 
of  citizens  of  the  United  States  through  bona  -fide  purchase? 

"(2)  Are  the  owners  of  the  steamers  residing  within  or  without  the 
jurisdiction  of  China? 

"(3)  Is  it  proposed  to  sell  them  to  the  Chinese  Government,  or  to 
individual  subjects  of  China? 

"(4)  Are  they  to  l>e  employed  as  regularly  enrolled  vessels-of-war 
or  as  privateers  imder  Chinese  commission  issued  to  individuals,  or 
as  Government  transports,  or  as  merchant  vessels  in  legitimate  trade 
with  unblockaded  ports,  or  as  blockade-runners? 

"Any  given  combination  of  these  points  would  involve  a  distinct 
application  of  international  law  thereto. 

"Assuming  that  the  owners  of  the  steamers  are  within  Chinese  juris- 
diction, as  the  steamers  appear  to  be,  judging  from  your  second  tele- 
gram, the  intervention  of  the  consular  officers  of  the  United  States 
would  be  required,  in  case  of  sale  to  aliens,  to  cancel  the  papers  under 
which  the  steamers  now  bear  our  flag.  If  they  are  regularly  regis- 
tered vessels,  the  rejifistrv  is  to  be  destroved  and  one-half  of  it  sent  to 
this  Department.  If  they  are  foreign  built  and  owned  by  American 
citizens,  the  certified  hill  of  sale  allowed  under  paragraph  840  of 
the  Consular  Reirulations  of  1S81  should  be  canceled  bv  the  consul: 
and  if  the  new  transfer  should  take  place  at  another  consulate  than 
that  at  which  the  original  purchase  of  the  vessel  was  recorded,  offi- 
cial rorn^spondence  between  the  two  consulates  would  l)e  needed  to 
effect  such  cancellation. 

''  It  would,  however,  he  manifestly  improper  for  any  official  of  the 
United  States  to  take  part  in  the  transfer  of  a  steamer,  or  of  any  prop- 
erty wliatever,  for  a  wai'like  purpose,  to  a  belligerent  towanls  whom 
the  United  States  maintained  a  position  of  neutrality. 

*■'  If,  however,  the  j)r()j)osed  transaction  should  l)e  clearly  and  ivh- 
tivelv  determined  to  be  whollv  pacific,  and  not  intended  in  anv  wav 
direct Iv  or  indirectlv  to  favor  the  employment  of  the  vessel  for  or 
in  aid  of  any  hostile  purpose,  the  intervention  of  the  consul  to  eamvl 
the  exist  in  Of  documents  of  the  vessel  would  not  violate  any  interna- 
tional ol)li<ration  on  tlie  j)art  of  this  Government.  The  utmost  iii>- 
cretion  and  the  most  evident  and  positive  proof  of  the  legitimacy 
of  the  transfer  would,  however,  be  necessarv,  and  in  case  of  douht. 

ft^ 

however  lemote,  it  would  be  the  consul's  duty  to  decline  to  intervene 
in  the  transaction. 
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**  Your  inquiry  is  susceptible  of  still  another  aspect,  for  you  may 
have  desired  to  know  whether  you  were  under  any  ohli^tion  to 
present  the  transfer  of  American-owned  steamers  to  the  flajj  of 
China,  whether  with  i>aciiic  or  with  hostile  intent.  In  any  cast*  where 
the  ultimate  object  of  the  transfer  is  or  may  ap|>ear  to  Ih*  hostile,  and 
where  (*onsular  intervention  is  iu*ct*ssarv  to  elfc»ct  a  vali<l  transfer, 
the  withholdment  of  such  intervention  would  Im*  the  limit  to  which 
a  <*ons(d  <*ould  ^o  to  prevent  such  unlawfid  chanp'  of  ownership. 
Kut  if  the  le^lization  of  the  sale  shouhl  Ih*  innuM^essary,  there  woidd 
be  no  inteniational  obligation  on  the  consid  to  prevent  the  S4*ller 
from  alienating  his  pro|M>rty,  nor  would  any  piwentive  meajis 
appear  to  Ix'  within  the  i^onsulV  reach,  in  such  a  manner  as  to  impute 
responsibility  to  him  for  failun*  to  employ  them.  The  (*onsul  would 
liave  no  mon*  c<mtn>l.  an<l  i*ons(H|uently  no  more  n^iM>nsibility,  in 
in  the  cas4»  of  transfer  of  the  American  vendor's  pi*o|x»rty  by  private 
contract  and  simple  deliver^'  within  Chinex*  jurisdiction,  than  in 
the  case  of  a  private  contract  on  the  part  of  the  same  ventlor  to  lend 
his  i)ersonal  aid  to  either  U'Iligen*nt.  In  either  i*ase,  the  party  alien* 
ating  his  proixTty  or  his  s<Tvices  <1(n*>  so  at  his  own  risk  and  {mtiI. 

^*This  instruction,  although  covering  cmly  a  part  of  the  hy|H)- 
thetical  field  embraced  in  your  incpiiries,  may  serve  to  guide  you 
in  whatever  s|>ecific  ca.se  may  U'  pn*s4'ntcd:  but  if  you  shouhl  U*  in 
doubt  on  any  point  involved,  pre(*ise  instruiiions  will  Im'  given  to 
you  thereon." 

Mr.  Biiyanl,  9ah\  of  State,  to  .Mr.  StiilH*!.  «^iiisul  :it  Sluin»:litii.  .V|>r.   14. 

1HH5.  For.  Ilel.  lHsr».  170.  «miHom«<I  with  Mr.  ItnyanI  ti»  Mr.  SmltlM^n*. 

Qftlni;  nilniHtcr  to  (Miliin.  .\o.  42H.  .Vprll  *Jo.  IsVi.  I<1. 
Tbese  veHMelH  liad  Inhmi  previituHly  miM  to  «*ltix4'nH  nf  tin*  I'liltiNl  Statiii 

hy  (*hluei«e.     (rnmUleiit  Arthur^  annual  uiet»Mi»»*  of  IHSt.  ami  If  'X£i\, 

.X!4.  Hupra. ) 

**The  distinction  l>etwwn  fitting  out  and  arming  »^hi|>^  of  war  for 
the  M^rvii-e  of  a  lH»lligi»nMit,  which  is  not  jH»rmi*i>ibli»,  and  <4»lling  to 
such  lielligenMit  shi|>s  to  U*  convcrtetl  into  menofwar  and  munitions 
of  war,  which  is  {x^nnissible,  may  W  thus  cxplaiiHMl :  It  i*^  not  intlict- 
able  for  a  gunsmith  to  m'II  a  pistol  to  a  party  who  may  us4*  it  unlaw- 
fully, even  though  the  vemlor  may  have  hmimui^  to  Mi^|M*rt  the  olijiM*t 
of  the  pun'hase.  It  wouhl,  however,  lie  unlawful  for  the  guuMnith 
to  join  in  arranging  a  machine  by  whirh  a  s|KN*ifir  unlawful  pnriMis** 
is  to  Im»  achieviHl.  It  is  not  unlawfid.  in  tither  word**,  to  lie  «*<»n<vriuHl 
in  pn*parations  which  will  not.  unites  diverted  by  an  inde|H»ndent 
force,  phmIucv  a  violation  of  law.  It  i"*,  howi'ver,  unla\%  ful  t«»  U*  <nm- 
cenuHl  in  putting  in  actual  o|M'ration  dangi*nMt^  machiiu*^.  lie  who 
is  (*<mcerne<l  in  fitting  out  and  arming  a  man-ofwHr  ftir  the  pur|>os4> 
of  pn*yiiig  on  the  (*onuneriv  4>f  a  frieiuily  state,  or  of  attacking  it*^ 
armed  ships  or  {xirts,  is  as  much  coiavrnetl  in  the  attack  as  he  who 
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takes  part  in  manufacturing  and  planting  a  torpedo  in  a  frequente<l 
channel  is  responsible  for  the  mischief  done  by  the  torpedo.  This 
distinction  has  been  already  asserted  in  the  cases  which  rule  that  it 
is  an  indictable  offense  to  be  concerned  in  counseling  and  aiding  a 
specific  attack,  but  not  an  indictable  offense  to  be  concerned  in  selling 
arms  by  which  such  attack  is  to  1>e  made," 

Wharton,  Int  Law  Digest,  III.  525. 

During  the  civil  war  in  Chile  in  1891  the  Peruvian  Government 
detained  at  Callao  the  steamer  Mapocho^  of  the  South  American 
Steamship  Company,  which  the  company  intended  to  place  at  the 
disposal  of  President  Balmaceda  by  virtue  of  the  company's  con- 
tract with  the  Chilean  Government.  The  steamer  was  capable  of 
transjwrting  3,000  soldiers.  The  agents  of  President  Balmaceda 
made  every  effort  to  secure  the  departure  of  the  vessel  from  Callao, 
but  the  Peruvian  Government  detained  it  there  till  the  close  of  the 
war.  The  case  is  fully  detailed  in  the  report  of  the  Peruvian  foreign 
office  for  1891,  page  20. 

Mr.  Elmore,  Peruvian  niln.  of  for.  afP.,  to  Mr.  Dudley,  Am.  min.,  July  23, 
1898,  enclosed  with  Mr.  Dudley  to  Mr.  Day,  Sec.  of  State,  July  21, 
1808,  MS.  Desp.  from  Peru. 

"  In  January  of  the  present  year  the  Chilean  Congress  is  reported 
to  have  refused  to  accept  a  very  high  price  offered  by  an  American 
firm  for  six  war  ships,  doubtless  believing  that  the  ships  were  destinel 
for  either  Russia  or  Japan.  A  new,  though  cogiiate,  question  has. 
however,  been  raised  by  the  sjile  of  certain  German  liners  to  Russia, 
which  forthwith,  after  rechristening,  commissioned  them  as  arme-l 
cruisers.  If  these  vessels  were,  as  is  alleged,  subsidized  by  their  own 
(i<)V(»rnmcnt,  witli  a  view  to  their  employment  by  that  Government  in 
case  of  need,  it  has  been  urged  with  much  force  that  they  j)ractically 
form  part  of  the  reserve  of  the  imperial  German  navy,  and  that, 
therefore,  (lennany  being  neutral,  they  could  not  be  lawfully  sold  to 
a  bellig(^rent.  It  would  seem  that  the  opinion  of  the  law  offi(vr>  to 
which  Mr.  Balfour  alluded  in  August,  1904,  was  not  given  with  n^fer- 
ence  to  precisely  the  facts  above  stated."' 

IIt)U}iiHl,  Neutral  Duties  in  a  Maritime  War,  April  12,  1905,  rnnxH^linpi  of 
I  lie  Hritisli  Academy,  U.  2. 
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2.    BaIJC  or  COTCTmABAIfD. 
(1)    BY   PmiTATB   PEB80NS. 

§  1308. 

"  Our  citizenK  have  been  always  free  to  make,  vend,  and  export 
arms.  It  is  the  constant  cKHMipation  and  livelihood  of  some  of  them. 
To  suppress  their  railings,  the  only  means  perha|>s  of  their  sulb;ist- 
enoe,  because  a  war  exists  in  foreign  and  distant  countries,  in  whirh 
we  have  no  concern,  would  scarcelj*  be  expected.  It  would  Ik»  hard  in 
principle  and  impossible  in  practice.  The  law  of  nations,  therefon*, 
resiKHiing  the  rights  of  thos(>  at  peace,  does  not  rwiuirt*  fnwn  them 
.<;uch  an  internal  disarrangement  in  their  (K*cupations.  It  is  satisiie<l 
with  the  external  |)enalty  pronounced  in  the  President's  pnH*luma- 
tion,  that  of  i*oniis<*ation  of  such  i)ortion  of  thei^e  arms  as  shall  fall 
into  the  hands  of  any  of  the  l>elligerent  powers  on  their  way  to  the 
[Mirts  of  their  enemies.  To  this  penalty  our  citizens  an^  wanunl  that 
they  will  Im*  abandoned,  and,  that  even  private  (Hint  ra  vent  ions  may 
work  no  ine<|uality  lietween  the  parties  at  war,  the  lienefit  of  them 
will  lie  left  iHiually  free  and  oix'n  to  all.** 

Mr.  Jefferwitu  Se<*.  of  Htate.  to  tlie  BrUlitb  niln..  May  ir>.  ITIKi  5  MS.  fkiiu. 
IjH.  105 :  Am.  Htate  Fafieni,  I.  (».  147 :  3  JefferMon'ii  WorkM,  XiK  TMIii. 

8ev  a  iMiinphlet  entitled  **Tlu>  Hu|»|>neii  for  the  (\mfi*«lerate  Army.  How 
tb«*y  were  obtained  In  Kun>|)e  niid  bow  imid  for.**  liy  (*iiMi  Iliii«e. 
Major  and  I^irebnulnf;  .Vgent,  (\  K.  A.,  B^mtoit  rn*Mi  of  T.  U.  Mar- 
vin &  Son.  1904. 

"  The  purchasing  within,  and  exporting  from  the  I -nited  Stat4*s,  />y 
fray  of  m4'rrhamlm\  articles  (*ommonly  called  ctintralmnd,  lH»ing  geii- 
erallv  warlike  instruments  and  militarv  stores,  is  fnv  to  all  the 
parties  at  war,  and  is  not  to  be  interfered  with/* 

Ilamilton'H  TreaKury  cin*olar  of  Auk.  4.  1793,  1  Am.  State  Paiiem,  For. 
Rel.  144». 

Belligerents  may  come  into  the  territory  of  a  neutral  nation  and 
there  pun*ha.««*  and  remove  any  article  what>oever,  even  instruments 
of  war,  uidc»ss  the  right  Im»  denied  by  express  statute.  If,  however, 
the  object  of  such  an  act  lie  to  im|)eile  the  o|)erations  of  either  U*IIigi«r- 
ent  |K>wer,  an<l  to  favor  the  other,  it  is  a  violation  of  neutrality. 

I^ee,  .Vt.  (len.,  17!>t^  1  Op.  «;i. 

In  the  correspondenc**  between  Mr.  Pickering,  Seoretarj'  of  State, 
and  Mr.  Adet,  minister  of  F*rance,  in  1790,  while  it  was  agret^l  on 
both  sidc>s  that  hors(>s  are  <*ontralnind  of  war,  it  was  maintaiiusl  c«>r- 
rectly  by  Mr.  Pickering,  in  opposition  to  Mr.  Adet,  that  the  only 
means  of  redress  in  such  cases  by  the  offended  belligerent  was  the 
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seizure  of  such  contraband  on  the  high  seas,  or  in  his  own  country, 
and  that  the  gov(M-nnient  of  the  country  of  exportation  was  not  re- 
quired by  international  law  to  prohibit  such  exf>ortation. 

Mr.  IMckeriiig,  Se<'.  of  State,  to  Mr.  Adet,  Jjid.  20,  aud  May  25,  1796.  1 
Am.  State  Pai>ers,  For,  Uel.  1)45,  (U9. 

'•  It  was  contended  on  the  part  of  the  French  nation,  in  1796,  that  neutnl 
governments  were  tiound  to  restrain  their  subjects  from  selHng  or 
exi>orting  articles  contraband  of  war  to  tlie  belligerent  powers.  But 
it  was  successfully  shown,  on  the  part  of  the  Ulnted  States,  that  neo- 
trals  may  lawfully  sell,  at  home,  to  a  belligerent  purchaser,  or  csutt, 
themselves,  to  the  belligerent  powers,  contraband  articles  subject  to 
the  right  of  seizure  in  transitu.  This  right  ha6  since  been  explicitly 
declared  by  the  judicial  authorities  of  this  country.  (Richardson  r- 
Maine  Ins.  Co..  <>  Mass.  113;  The  Santissima  Trinidad.  7  Wheat 
283.)  The  riglit  of  the  neutral  to  transport,  and  of  the  hostile  poww 
to  seize,  are  c»onflicting  rights,  and  neither  party  can  charge  the  othw 
with  a  criminal  act.'*  Inr  a  note  it  is  added:  **This  passage  is  cited 
and  approved  by  Ixird  Westbury  in  Ex  parte  Chavasse  re  Grazebrook. 
11  Jur.  N.  8.  400,  :U  L.  J.  N.  8.  17;  l>y  Historicus,  Int.  Law,  119,  I2n 
(on  neutral  trade  in  contraband  of  war)  ;  Hobbs  t\  Henning.  17  C. 
B.  N.  s.  791 ;  11  Op.  At.  Gen.  4(18,  410;  id.  451 ;  The  Helen.  L.  R.  1  AA 
&  Ec.  1."     (1  Kent's  Comni.  142.) 

"  In  both  the  sections  cited  [110  and  113,  Vattel]  the  right  of  neu- 
trals to  trade  in  articles  contraband  of  war  is  clearly  established;  in 
the  first,  by  sellin^r  to  the  warring^  powers  who  come  to  the  neutral 
country  to  buy  thcni :  in  tlic  second,  by  the  neutral  subjects  or  citizens 
carrying  thcMu  to  the  countries  of  the  powers  at  war,  and  there  selliiiii 
them.'' 

Mr.   riclicrinj;.   Sec.  of  State,  to  the  minister  of  France,   May  2.'),  171*»"», 
Am.  State  Papers,  For.  Uel.  I.  (Ml). 

The  Govornnieut  of  the  United  States  can  not  undertake  to  punish 
its  own  citizens  for  disposing  in  another  country  of  contraband 
ju'ticlcs  in  violation  of  the  laws  of  such  country.  ^'  Neither  .  .  • 
our  own  laws,  nor,  as  is  believed,  those  of  any  forei^  coiintrv.  make 
provision  for  the  enforcement  of  the  penal  laws  of  another  country, 
the  treneral  lule  being  that  the  laws  of  every  nation  are  coinj)etent  lo 
vindicate  their  own  authority.'' 

Mr.  Clay.  Sec.  of  State,  to  Mr.  Oliregon.  Mexican  niin.,  Apr.  d.  1S27.  MS. 
Notes  to  For.  Leps.  III.  'M5.     See,  on  this  topic,  Whart.  Crlni.  I-i«. 

iiij  271  ct  se«i. 

''  In  pursuance  of  this  policy,  the  laws  of  the  United  States  do  not 
forbid  their  citizens  to  sell  to  either  of  the  l)elligerent  powers  artick-^ 
conti'abnnd  of  war  or  take  munitions  of  war  or  soldiers  on  Ixmni 
their  private  shij)s  for  transj)ortation;  and  although  in  so  doing  the 
individual  citizen  exposes  his  property  or  person  to  some  of  the 
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hazards  of  war,  his  acts  do  not  involve  any  breach  of  national  neu- 
trality nor  of  themselves  implicate  the  Government.  Thus,  during 
the  pn)fn'ess  of  the  presi»nt  war  in  Europe,  our  citizens  have,  without 
national  responsibility  therefor,  sold  ^in|K>wdcr  and  arms  to  all 
buyers,  regardless  of  the  destination  of  those  articles.  Our  merchant- 
men have  l)een,  and  still  ccmtinue  to  In%  largidy  employed  by  (treat 
liritain  and  by  France  in  trans|)orting  trcNips,  pn>visions,  and  nnmi- 
tions  of  war  to  the  princ^ipal  seat  of  military  o|M^rHtions  and  in  bring- 
ing hcmie  their  sick  and  wounde<l  soldiers:  but  su<*h  use  of  our  mer- 
cantile marine  is  not  interdictinl  either  bv  the  international  or  by 
our  nnniicipal  law,  an<l  therefore  (Un*s  not  ctmipnmiit  our  neutral 
relations  with  Russia.** 

IY«Hldent  IMonv.  uniiiini  tiiii«MiiKe.  !><*<*.  X  lHr>4.  KlrliiinlM<»irH  M<itiui|Ci*H.  V. 
XTi,  XW  :  adopted  by  8lr  W.  Ilnrrfiiirt,  In  IIlHturlcuM.  \:V2. 

**Tlie  DH^re  ex|M>rttitloii  of  iiriiirt  nml  iiiuiiltloim  of  war  fn>iii  tlie  Ignited 
8tat<*N  to  a  lieUlgenMit  (*<»uiitry  luia  iiev<»r.  ]iow(*ver.  lKH*n  <*oni«idi*n*d  aa 
an  f»frenm»  afcalnat  thi*  ati  of  (NuiKreHa  of  IIm*  ISiUli  of  April.  1K1N.  All 
lioUlfferpntH  enjoy  thiH  rUbt  t*(|uaUy.  and  a  prIvll<*Ki»  which  Ih  o|n*ii  to 
all  ean  nt>t  juntly  l»o  n»niplaln«Hl  t>f  l)y  any  one  |Hirty  to  a  war.  (Suate- 
niala.  lK>wev«*r.  haa  a  right  und<*r  tlie  law  of  natlonn  and  nndor  lM>r 
tn»aty  with  tlM>  I'nltetl  Htati*H  to  im*Ixi*  t^ontralmnd  of  war  on  Ita  way 
to  li«*r  enemy,  aiwl  thla  (■oveninient  will  not  complain  If  hIm'  ulniuld 
«*Xf*rclm*  thiK  right  In  tin*  manner  which  tlie  tn*aty  pn*iMTllM*>i.**  (Mr. 
Marc>'.  S«*<-.  t>f  Stati\  t(»  Mr.  Molina.  Mar.  KK  IKM.  .MS.  Nntca  to  (%*nt 
Am.  I.  rk».) 

*^  It  is  (vrtainly  a  novel  d<M*triiie  of  international  law  that  traffic  bv 
citirxMis  or  subj(M*ts  <»f  a  neutral  |N»wer  with  lN*llip*n'nts,  though  it 
•ihould  Im^  in  arms,  ammunition,  and  warlike  stones  c<mipnmiits  the 
neutrality  of  that  |><iwer.  That  the  enterprise  of  in<livi<liuils,  citiz4*ns 
of  the  rnitcHl  States,  niav  have  le<l  them  in  some  instaii(*es,  and  to  a 
limited  extent,  to  trade  with  Russia  in  .some  of  the  s|MH*ilie4l  artirles  is 
not  deniinl,  nor  is  it  niH-essary  that  it  .should  Im\  for  the  pur|Nis4*  of  vin- 
dicating this  (fovenunent  fnnn  the  chargt*  of  having  di>n*gard<*il  the 
duti<»sof  neutrality  in  the  pn*sent  war.  .  .  .  Private  nuinufactur- 
ing  ^establishments  in  the  l'nit<N|  States  have  U'en  n»sortnl  to  for 
[lowder,  arms,  and  warlike  st<»n»>,  for  the  us«'  of  the  allii*^:  an<l 
inimenM'  quantities  of  provi.sicuis  have  Uvn  furnishtMl  to  supply  their 
armies  in  the  Crimea.  In  the  fa<v  of  tlM*s<»  fart'-,  o|K»n  and  known  to 
all  the  world,  it  certainly  was  not  exp<M'ted  that  the  Hriti*^li  (tovern- 
ment  would  have  allude<l  to  the  verv  limitiMl  tniffie  which  s4ime  of  our 

• 

citizi*ns  may  have  had  with  Russia,  a>  sustaining  a  solenm  cluirgi* 
against  this  (lovernment  for  violating  neutral  oblipition  towanU  the 
allif^  Russia  niav  have  shannl  s<^ntilv,  but  the  allies  have  undoubt- 
edly  [Nirtaken  largidy  in  the  lienefits  derivtHi  fnun  the  capital,  the 
inrlustr}',  and  the  inventive  gi*nius  of  American  citiz«'ns  in  the  pro- 
gresKof  the  war:  but  as  this  (loveniment  has  had  no  conniption  with 
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these  proceedings,  neither  belligerent  has  any  just  ground  of  com- 
plaint against  it." 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Buchanan,  min.  to  England,  Oct  M 
1855,  47  Br.  &  For.  State  Papers,  421,  424. 

Late  in  1862  the  Mexican  minister  at  Washington  complaine<l  that 
the  exportation  of  mules  and  wagons  on  French  account  was  per- 
mitted at  New  York,  and  in  this  relation  he  adverted  to  the  order> 
issued  by  the  Government  of  the  United  States  forbidding  the  ex[)or- 
tation  of  arms  and  munitions  of  war  and  various  other  articles  mo>t 
embraced  in  contraband  lists.  Mr.  Seward,  on  December  15,  1862, 
replied  that  the  action  of  the  United  States  in  prohibiting  certain 
exports  was  a  municipal  measure  due  to  the  exigencies  of  the  war; 
that  it  had  no  reference  to  the  war  in  Mexico,  and  gave  no  preference 
to  either  of  the  belligerents  there.  "  If  Mexico,"  said  Mr.  Seward, 
"  shall  prescribe  to  us  what  merchandise  we  shall  not  sell  to  French 
subjects,  because  it  may  be  employed  in  military  operations  against 
•  Mexico,  P>ance  must  equally  be  allowed  to  dictate  to  us  what  mer- 
chandise we  shall  allow  to  be  shipped  to  Mexico,  because  it  might  Ix* 
belligerently  used  against  France.  Every  other  nation  which  is  at 
war  would  have  a  similar  right,  and  every  other  commercial  nation 
would  be  bound  to  respect  it  as  much  as  the  United  States.  Com- 
merce in  that  case,  instead  of  being  free  or  independent,  would  exist 
only  at  the  caprice  of  war." 

Mr.  Soward,  See.  of  State,  to  Mr.  Romero,  Mexican  niln.,  IHm*.  l."i,  \>^tl. 
MS.  Notes  to  Mexico,  VII.  215. 

**  Tlie  undersijrned,  after  the  most  careful  r(»adiiig  of  Mr.  Romero's  notr. 
is  iinal)ie  to  conccnle  that  tlie  (government  of  the  Tnitt^I  States  h:is 
o!>Iij;e(l  itst»If  to  i)rohibit  the  exjwrtation  of  mules  and  wajjroiLs  f"r 
whirli  it  has  no  military  need,  from  its  iK^rta  on  Frenrli  ari-^Mini. 
iHH'ause,  l>einj;  in  a  state  of  war.  and  needing  for  the  use  <»f  tli<'  <;"V 
enncnt  all  the  firearms  made  and  found  in  the  country,  it  h.is.  tnii 
IMirarily,  forbidden  the  export  of  such  weapons  to  all  nations."  <  Mr. 
Seward,  Se<'.  of  State,  to  Mr.  Romero,  Mex.  nun.,  .Tan.  7,  l.S<j:*.  Pij'. 
Tor.  1S(k?.  II.  li:W.) 

See,  also,  Mr.  Seward  to  Mr.  Romero,  Aug.  7,  1805,  Dip.  Cor.  \S^l\  111 
(>4(M>41.  Mr.  Seward,  however,  referring  to  the  c«ours(?  of  Hritish 
sul)j»'cts  in  furnishing  supplies  of  arms  and  munitions  of  war  to  tbf 
Confetleracy  "  in  vessels  owned  or  chartered  by  the  pretended  insur 
gent  authorities  or  running  the  blockade  under  contract  with  them." 
declared,  "  British  subjects  who  intervene  in  our  civil  war  in  tlh' 
manner  .  .  .  mentiontnl  are  by  the  law  of  nations  liable  to  !>*• 
treated  !>y  this  (Government  as  enemies  of  the  United  States,  haviric 
no  lawful  claim  to  be  protecteil  by  Her  Majesty's  Government."  <Mr. 
Seward.  Sec.  of  State,  to  Mr.  Adams,  min.  to  England,  No.  102i;.  JnK 
J),  ISW,  MS.  Inst.  (4r.  Br.  XIX.  362.) 

There  is  no  law  or  ropilation  which  forbids  anj'^  person  or  croverii- 
meiit,  whether  the  political  designation  be  real  or  assumed,  from  ]»ur- 
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chasing  arms  from  citizens  of  the  Unit<>d  States  and  shipping  them  at 
the  risk  of  tlie  purchaser. 

H\WiHl  At.  (Sen..  1S(V\  11  Op.  408:  Id.  4.%!. 

Ai«  to  mipi>ly  of  arms  to  Boutb  Amerloan  colonteA  when  In  Inmnrectlon 
ngiiinHt  S|Niln,  nee  ft  J.  Q.  Adanw'H  Meniolm*  40. 

For  n  oriticiMin  of  the  poRltlon  of  tlie  United  8tateM  in  reference  to  the 
rlKbtJi  of  iK»utra]H  to  funilsli  contraband  of  war  to  lielliKerentM,  see 
3  Phlll.  Int.  Law  (3d  cd.).  250.  4<l8;  and  aH  rriticiMinx  Sir  K.  Philli- 
nM)re  ami  |M>intlng  out  lii8  nilstakefl  In  tlilH  relation.  m*e  Hintoricnia 
(Bir  W.  Vernon  Uarcourtj,  Letters  on  some  Questions  of  Int 
I^w.  i.m 

Citizens  of  the  Ignited  States  have,  by  the  law  of  nations  and  by 
treaty,  the  right  to  carrj'  to  tlie  enemi(>s  of  Spain,  whether  insurgents 
or  foreign  foes,  all  nierchan<]ise  not  contraband  of  war,  subject  only 
to  the  requirements  of  legal  hI(M*kade.  ^'Articles  (*ontralmnd  of  war, 
when  destined  for  the  enemies  of  Spain,  are  liable  to  seizure  on  the 
high  seas,  but  the  right  of  s4Mzure  is  Iiinite<]  to  such  articU»s  only, 
an<l  no  claim  for  its  cxten.sion  to  other  merchandise,  or  to  persons 
not  in  the  civil,  military,  or  naval  servi(v  of  the  enemies  of  Spain, 
will  U»  acquiesced  in  by  the  United  Stat4»s.  This  (lovernment  cer- 
tainly can  not  a.s.scnt  to  the  punishment  by  Spanish  authorities  of 
any  citizi^n  of  the  Fnite<l  States  for  the  exercise  of  a  privilege  to 
which  he  may  In*  entitled  under  public  laws  and  treaties.'^ 

Mr.  Fisb.  Hei\  of  State,  to  Mr.  Ix>p<*x  HolHTts.  8|Hin.  niln..  April  'X  1^00. 

a  Rx.  IKm*.  7.  41  (*onK.  2  mtw.  12. 
Tbis  m>te  Is  cited   in   Mr.  Fisb.  Sec.  of  State,  to  Mr.  ('usIilnK.  mlii.  to 

SiMin.  No.  :i1.  June  li.  1874.  For.  Uel.  187«l.  4tia. 
See,  alM».  Mr.  Fisb.  Se<\  of  State,  to  Mr.  Slii|»|N'n.  K«*uadon*an  <t>iisul  at 

Pblladelpbla.  Nov.  4.  1H7«1  lir>  MS.  Ikini.  U't.  Ol."*:  Mr.  Krarts.  8e«\ 

of  States  to  Mr.  Sliernian.  S<*c.  of  Treas..  Juih»  lii.  1877.  118  MS.  Dois. 

liet.  021. 

^The  exi)ortation  of  arms  and  munitions  of  war  of  their  own 
manufacture  to  foreign  (*ountri(>s,  is  an  imiK>rtant  |>art  of  the  com- 
merce of  the  Unite<l  States.  In  time  of  war  their  (loveniment  will 
expect  those  engaged  in  the  busim^ss  to  U^ware  of  all  the  risks  legally 
incident  to  it.  No  such  exjXH'tation,  however,  <'an  U»  indulge<l  in  a 
time  of  profound  |xmce:  an  indemnifi<*ation  will  Im*  aske^I  of  any 
nation  which  mav  uniMH'essarilv  or  illegallv  ol»stnict  >uch  trade.'^ 

Mr.  nsb.  Se<*.  of  State,  to  Mr.  <*ranier.  July  2s,  1K74.  MS.  Inst.  n«»nniark, 
XV.  107.  See.  alH«>.  Mr.  Fisb.  S4m-.  of  State,  to  Mr.  Russell.  June  4. 
187^  M8.  Inst.  Venezuela.  II.  2iil. 

I>uring  the  war  lietwwn  Chile,  I^livia«  and  Peru  the  (liilean 
(lovemnient  desiretl  the  Arginitiiie  Republic  to  pn>hibit  the  traffic 
in  arms  and  munitions  of  war  with  the  belligerents.    Bolivia  strongly 
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l^rotested  against  such  an  inhibition,  maintaining  that  it  would  in 
its  operation  be  unfair  to  that  Government.  On  the  question  at 
issue  the  Argentine  minister  of  foreign  affairs,  Dr.  Bernardo  de 
Irigoyen,  took  substantially  the  following  position:  That  while  it 
is  generally  conceded  that  the  traffic  in  arms  and  munitions  of  war 
by  private  persons,  without  intent  to  aid  either  belligerent,  is  admis- 
sible as  a  commercial  transaction,  subject  to  the  risk  of  capture,  yet 
that,  when  the  shipment  is  made  by  agents  of  the  belligerents  on  a 
scale  so  large  as  to  convert  them  into  important  aids  to  the  war, 
neutral  governments  should  use  due  diligence  to  prevent  such  traffic 
with  one  of  the  belligerents,  so  that  it  may  not  be  required  to  sanc- 
tion similar  operations  on  the  part  of  the  other  belligerent  and  thus 
tolerate  the  conversion  of  its  territory  into  a  center  of  expeditions 
in  conflict  with  its  neutral  character.  The  reports  of  the  Argentine 
ministry  of  foreign  affairs  show  several  cases  during  the  war  in 
which  Chile  protested  against  alleged  shipments  of  arms  from  the 
Argentine  Republic  to  Bolivia;  but  as  the  alleged  shipments  in  ques- 
tion were  unimportant,  the  matter  does  not  appear  to  have  resulted 
in  anything  more  than  an  exchange  of  notes. 

Mr.  Buc'hannu.  niin.  to  tbe  Argentine  RepubHc,  to  Mr.  Hay.  Set*,  of  State, 
No.  584,  Deo.  1,  1898,  enclosing  a  report  of  Mr.  FrangoiH  S.  Jowi. 
see.  of  legation,  37  MS.  Desp.  from  Arg.  Rep. 

In  the  summer  of  1879  the  captain  of  a  steamer  bound  from  Pan- 
ama to  Callao  declined  to  take  on  board  five  large  packagt^s  which 
were  honnd  from  New  York  to  Callao,  and  which,  on  examination, 
\ver(^  found  to  contain  ''  a  torpedo  launch,  in  five  sections,  reailv  to 
he  set  uj).''  It  was  stated  that  other  consignments  of  like  chanuter 
were  to  follow.  At  the  instance  of  a  United  States  customs  inspertor 
at  Panama  the  Treasury  Department  solicited  the  views  of  the  IV- 
partnient  of  State  as  to  whether  the  transaction,  assinnin<r  that  tli»' 
artich's  were  to  he  delivered  to  the  Government  of  Chile  or  of  IVni. 
involved  an  infraction  of  the  neutralitv  laws  of  the  United  Statt-. 
Mr.  Kvarts,  after  conference  with  the  Secretarv  of  the  Treasnrv  aii<l 

%■'  • 

incidentally  with  the  C^hilean  minister,  and  after  having  caused  llu' 
<|U(*stion  to  be  examined  by  the  law  officer  of  the  Department  of  Statr. 
stated  that  the  only  legal  provision,  if  any,  aj)j)licable  to  the  cas- 
was  section  1}'2H:\  of  the  Revised  Statutes,  and  that  he  was  "  clearlv  of 
opinion  that  the  simple  maiuifacture  and  shipment  of  such  material- 
I  as  those  in  question]  as  merchandise  would  not  be  in  violatioFi  of 
th(»  provisions  of  that  secticm.  Uniform  and  repeated  rulinp^  oi 
the  executive  and  judicial  branches  of  the  Government,"  said  Mr. 
Evarts,  ''  in  re<z:ard  to  the  true  interpretation  of  the  neutrality  law-^ 
of  the  United  States  in  the  case  of  even  completed  seagoing  vessek 
make  it  clear  that  the  facts  respecting  this  material  stated  by  In- 
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fipector  Carter,  if  the  same  was  found  within  the  jurisdiction  of  the 
United  States,  would  not  present  a  case  of  the  violation  of  the  pro- 
visions of  siHTtion  ^r2f^  of  the  Reviseil  Statutes.  The  articles  in  ques- 
tion are,  as  l)efore  state<l,  doubtless  (*ontraband  of  war,  anil  an*  S4)hl, 
>hip|MMl,  an<l  purchased  at  the  peril  and  risk  of  capture.  Subject  to 
surli  risk,  they  (*c»ntinue  to  In>  a  legitimate  element  of  conunenv  to 
the  citizens  of  the  I'nit^Hl  States,  a  neutral  |)ower,  with  either  of  (ho 
lN*lli|ir<'ri>nts  in  time  of  war,  in  the  same  manner  and  to  the  same  extent 
as  thev  would  Ih>  in  time  of  {)eace,  and  afford  no  gn>und  for  the  inter- 
fert»n<v  of  the  exwutive  offici»rs  of  the  Unitinl  States,  either  within 
their  own  juriscliction  or  elsewhere,  with  such  a  mercantile  trans- 
act i<m." 

Mr.  KviirtM.  S4m».  of  Htate,  to  Mr.  Sliemian.  8w.  of  Tn*ttH..  Nov.  14.  1S71K 
i:<o  MS.  I>om.  I^.  472. 

March  *2,  1885,  Mr.  I^*cerra,  Colombian  minister  at  Wasliin^on, 
advis4Ml  the  Department  of  State  that  (vrtaiii  Colombian  riti%<*ns, 
acting  in  the  interest  of  the  rel)els  who  then  i*oiitrolle<l  the  Atlantic 
coast  of  that  (*cmntry,  were  about  to  purchase*  arms  and  mimitions  of 
war  in  New  York,  and  also  {Missibly  to  fit  out  ves.s€»ls  theix»  for  the  pur- 
|M)S4'  of  carrying  the  war  into  the  interior  of  C\)lombia.  These*  alle- 
gations were  brought  by  Mr.  Bayanl,  who  was  then  Stvretary  of 
State,  to  the  attenticm  of  the  proix^r  authorities. 

On  March  10,  1885,  Mr.  (larland,  Attorney-Cieneral,  sent  to  Mr. 
R<H>t,  I'nittnl  State's  district  attorney  at  Xew  York,  the  following 
telegram:  '*  Minister  of  I'nited  States  of  (\>loml>ia  at  this  capital 
states  that  parties  are  engagi^l  in  purchase*  of  arms  to  carry  on  war 
against  his  (le)vermnent.  Steamer  U»ave*s  your  |)oil  to-morri»\v  or 
next  day.  You  are  direH'teni  to  immenliately  adt)pt  stringiMit  measun*s 
te)  pn*vent  any  <leparturt*  of  warlike  elements  intendeel  to  assist 
exiM*ditions  again.st  Colombia.** 

Mr.  It<M»t,  em  HMviving  this  te*legram,  ascertaineel  through  the  l<M*al 
Tn*asurv  oftirials  that  the  ste^amer  Alhmut^  U'leHigiiig  tei  a  re'gnlar 
line,  hael  just  rle*are*tl  for  a  {>ort  in  Colombia  having  ann>  on  her 
manife*st.  lie  nNpie*steHl  that  the  clearam^e  U*  .steipfMHl  and  the  verv*^*! 
not  alloweei  to  le*ave  till  further  examination:  and  at  the  samr  time* 
he  askenl  Mr.  (larland  for  inon*  imrtieular  information,  living: 
*•  The  men*  fact  that  a  stt*amer  clean»d  ftir  a  jwrt  in  the  CniteMl  State> 
of  C\>lonibia  having  arms  among  lu*r  i*arg«>  is  iie)  gnunid  f4>r  inter- 
fen*nei».  It  is  highly  improlmble  that  the  vessel  in  (pie*>linn,  ^\lM»tht*r 
it  Im»  the  Alhttuo  or  any  other  ste*anieT,  will  ceirn's|>onel  with  the 
de*scription  of  se<'tion  5'JIK).  The  Albano  I  understand  to  Im*  a  ve»N.se»l 
of  a  regular  line.  Tlie  de*tention  for  the  piir|>osc*  of  examination 
justified  by  section  5290  will  accordingly  be  brief.    In  order  to  take 
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any  further  steps  to  prevent  the  arms  from  going  forth,  I  must  have 
some  facts  which  will  establish  a  violation  of  some  provisions  of  the 
neutrality  act.  The  case  of  the  steamship  Florida^  decided  by  Judge 
Blatchford  in  the  district  court  in  this  district  in  1871,  and  reported 
in  the  4th  of  Benedict  District  Court  Reports,  452,  illustrates  the 
difficulty  of  establishing  violations  of  law  of  this  description." 

This  correspondence  was  communicated  by  Mr.  Bayard  to  Mr. 
Becerra  on  March  11,  1885.  Next  day  Mr.  Becerra,  undertaking  to 
furnish  the  further  information  which  Mr.  Root  had  requested, 
represented  that  the  Albano  had  special  contracts  with  the  Colombian 
Government — a  more  than  ordinary  observance  of  neutrality  in  the 
domestic  contentions  of  that  country  was  required ;  that,  in  spite  of 
this,  the  vessel  had  taken  on  arms  for  the  rebels,  for  the  purpose  of 
*  delivering  them  at  a  port  which  the  competent  authorities  of  Colom- 
bia had  by  decree  declared  to  be  closed  to  foreign  commerce;  and 
that  the  United  States,  as  the  guarantor  of  the  neutrality  of  the 
Isthmus  under  the  treaty  of  1846,  was  specially  interested  in  pre- 
serving order  there  and  in  repressing  the  insurrection.  On  the  ITth 
of  March  Mr.  Becerra  complained  that  the  AVbanOj  in  spite  of  his 
efforts,  had  not  been  detained ;  and  he  also  stated  that  a  sailing  vessel 
laden  with  arms  had  left  New  York  for  a  port  in  Colombia  held 
by  the  insurgents  and  likewise  declared  closed  to  commerce. 

On  March  25,  1885,  Mr.  Bayard,  replying  to  Mr.  Becerra 's  repre- 
sentations, said :  "  The  existence  of  a  rebellion  in  Colombia  does  not 
authorize  the  public  officials  of  the  United  States  to  obstruct  ordinary 
commerce  in  aruis  l)etween  citizens  of  this  countrv  and  the  rebellions 

ft' 

or  other  j^arts  of  the  territory  of  the  Republic  of  Colombia.  It  i> 
a  well-establislied  rule  of  international  law  that  the  allowance  of  ^luh 
coninierce  is  no  breach  of  duty  towards  the  friendly  government 
whose  enemies  may  tlius  be  supplied  with  anns.  As  no  charge  i> 
made  that  the  vessels  in  question  are  armed  vessels  intended  for  the 
use  of  the  rebels  mentioned,  or  that  nnlitary  expeditions  are  being 
s(*t  on  foot  in  this  countrv  against  the  Republic  of  Colombia,  the 
duties  of  tliis  (lovernment  are  limited  to  the  enforcement  of  the 
statutory  provisions  which  apply  to  such  cases." 

In  a  subsequent  note  to  Mr.  Becerra,  of  March  27,  1885,  Mr.  Bayanl. 
again  referriujo:  to  the  shi])ment  of  arms  by  the  Albano^  said:  *' It 
has  not  as  yet  been  [)ossil)Ie  to  ascertain  whether  these  articles  are 
intended  to  he  used  in  expeditions  hostile  to  the  Colom!)ian  (lovern- 
ment,  but  even  should  this  j)rove  to  be  the  cas€\  this  Government, 
however  much  it  may  re«rret  tlu»  encouragement  in  any  manner  from 
this  country  of  the  revolt  against  the  constitutional  authorities  of  it^ 
sister  Republic,  nnist  nniintain  the  right  of  its  citizens  to  carrv  on 
without  a  violation  of  the  neutrality  laws  the  ordinary  traffic  in  arni> 
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with  Ihe  rel)eIIious  or  other  parts  of  that  Ropnhlic,  as  more  pnrtir- 
uiarlv  set  forth  in  mv  note  to  you  of  the  2rith  instant." 

Mr.  Hecerrn.  Coloinhiiin  niln..  to  Mr.  FrellnfrhnyHon.  Sec.  of  8tnte.  Man^h 

2.  18Hr>,  For.  Hoi.  ISKTi.  Z\\  ;  Mr.  Hayiinl.  S«-.  t»f  State,  to  Mr.  Bwvrra. 

Manh  U.  IHsn.  Id.  1!:K>-2:vi  ;  Mr.  Ii«Mvrra  to  Mr.  Hayanl.  Mnrrli  12. 

1885.  U\,  2:V4-23i;:  Mr.  Htiyanl  to  Mr.  lU^t-erra.  Manh  25.  1885.  and 

Manli  27,  1885.  UV  2:W-2:W). 
See.  alao.  Mr.  Bayard.  Ser.  of  State,  to  Mr.  Garland.  At.  <Sen..  March  17. 

1885.  154  MS.  Doni.  l^>t.  5o:{:  wimo  to  winie.  Man*li  S).  INS.*!.  Id.  415; 

aauie  to  Ranie.  March  12.  188.'>.  Id.  451 :  Mr.  Hayanl.  Se<*.  of  State. 

to  Sec.  of  Trean..  Manh  17.  1885.  Id.  500. 

"  It  is  also  to  l)e  ol>sorve<l  that  the  fact  that  certain  articles  of  com- 
merci»  arc  contralmnd  <hies  not  make  it  a  breach  of  neutrality  to  export 
them.  Then»  has  not  lKH»n,  sinct*  the  organization  of  our  (lovemment, 
a  European  war  in  which,  in  full  accordance  with  the  rules  of  inter- 
national law,  as  accepted  hy  the  United  States,  munitions  of  war  have 
not  been  sent  by  Ameri(*an  citizens  to  one  or  Inith  of  the  l)el liferents; 
yet  it  has  never  U>en  doul)tiM]  that  these  munitions  of  war,  if  seized 
by  the  belligerent,  against  whom  they  were  to  l>e  usetl,  could  have 
been  condemne<l  as  contraband. 

^  The  question,  then,  is  whether  furnishing  to  l)elligerents  coal  and 
life  shells  is  a  breach  of  neutralitv  which  the  law  of  natiims  for- 
bids.  The  question  must  he  ansii'ered  in  the  negative  as  to  coal,  and 
the  same  conclusion  may  In>  adopte<l  with  rt^gard  to  life  shells,  which 
are  said  to  be  projectiles  u.sed  in  the  bringing  to  shore  or  rescue  of 
wreck.H. 

"  Under  the8e  circumstances  it  is  not  perceive<l  why,  in  the  present 
case«  the  United  States  authorities  should  intervene  to  prevent  such 
flupply  from  l)eing  forwanled  to  the  o|M«n  |)orts  of  either  lielligerent. 
Even  supposing  such  articles  to  lie  contralmnd  of  war  and  conse- 
quently liable  to  l)e  .seize<l  and  <*onfiscate4l  by  the  offended  lielligerent, 
it  is  no  breach  of  neutralitv  f<»r  a  neutral  to  forw*anl  them  to  such 
belligerent  ports  subjwt,  of  course,  to  such  risks.  When,  however, 
such  articles  are  forwanhnl  directly  to  vi»jwels  of  war  in  lielligerent 
service  another  question  ari.ses.  Pnivisions  and  munitions  of  war 
sent  to  lielligerent  <Tuis4*rs  are  unquestionably  contralmnd  of  war. 
Wliether,  however,  it  is  a  bn^ach  of  neutrality,  by  the  law  of  nations, 
to  forward  them  dirtvtly  to  lielligerent  cruis<»rs  depends  s<i  much 
upon  extraneous  cinMim.staiu^es  that  the  question  can  only  lie  prtijierly 
decided  when  these  circum.stanivs  are  presi*nte<l  in  detail.^ 

Mr.  Hayanl.  Sot*,  of  State,  to  Mr.  SniltlM^ix  rhargi'  at  IVklnic.  Juim*  I. 
1885.  For.  \iv\.  18H5.  \T1. 
\  alwi.  For.  \M.  1885.  1.'i(*i.  ItX.  l7o.    That  neutralM  iimy  m*ll  aniw  to 
belllKen^ntH.  h«»  .Mr.  Fn»lln>:huy»H»n.  Sw.  of  State,  to  Mr.  Haytoo, 
Feb.  lU.  18K).  MS.  luat.  Netberlaiids.  XV.  41& 
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Art.  20  of  the  treaty  between  the  United  States  and  Hayti,  of 
November  3, 1864,  provides  that  "  liberty  of  navigation  and  commerce 
shall  extend  to  all  kinds  of  merchandise,  excepting  those  only  which 
are  distinguished  by  the  name  of  contraband  of  war.''  The  article 
then  specifies  the  things  which  shall  be  comprehended  under  that  des- 
ignation. Art.  21  stipulates  that  "  all  other  merchandises  and  things" 
not  comprehended  in  the  list  shall  be  considered  as  subjects  of  free 
and  lawful  commerce,  w^hich  may  be  transported  in  the  freest  manner 
by  the  citizens  of  both  contracting  parties,  even  to  places  belonging 
to  an  enemy,  excepting  only  such  as  may  be  besieged  or  blockade<l. 
The  Ilaytian  minister  at  Washington  asked  that  the  United  States, 
on  the  strength  of  these  stipulations,  take  steps  to  prevent  the  expor- 
tation of  articles  contraband  of  war  to  Hayti.  The  United  States 
dissented  from  this  construction  of  the  treaty.  It  was  not  unusual, 
said  the  Department  of  State,  to  find  in  the  treaties  of  the  United 
States  specifications  of  what  things  should  be  regarded  as  contraband 
of  war  between  the  contracting  parties.  Such  provisions,  however, 
had  never  been  held  to  bind  either  government  to  prevent  its  citizens 
from  exporting  such  things  to  the  territory  of  any  other  country 
under  any  circumstances  whatever.  The  United  States  had  uni- 
formly maintained  the  position  taken  by  Mr.  Jefferson,  as  Secretary 
of  State,  that  "  our  citizens  have  always  been  free  to  make,  vend, 
and  export  arms." 

Mr.  Raynrd,  See.  of  State,  to  Mr.  Preston.  Haytian  uiin..   Nov.  28.  ISSS. 
For.  Hel.  1888.  I.  10(K).     See,  also,  same  to  same.  Oct.  21),  18SS.  id.  IrT*' 

The  landing  of  a  cargo  contraband  of  war,  on  the  shore  of  the 
country  of  one  lH»lligerent,  at  a  point  not  blockaded,  is  not  an  act  of 
hostility  a  pi  i  list  the  other  belligerent. 

The  Flori<la.  4  Heiiedlct,  452. 

''  T  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the 
lOtli  instant,  in  which  you  inform  me  that  your  Government  has  pn>- 
hihitcd,  until  further  orders,  the  importation  into  the  Republic  of 
arms  and  munitions  of  war  of  all  kinds. 

'^  In  conveying  this  information  you  request  me,  if  possible,  to  com- 
municate this  (lecreo  to  the  custom-houses  of  the  United  Statc>  in 
order  that  the  shipment  of  such  articles  to  Chile  may  be  prevente<I; 
and  in  this  relation  you  state  that  an  agent  of  the  insurgents  in  Chilf 
has  arrived  in  the  city  of  New  York  for  the  purpose  of  purchasiiitr 
ju'ms  and  munitions  of  war. 

'"  The  laws  of  the  United  States  on  the  subject  of  neutrality,  whicli 
may  be  found  under  title  lxvii  of  the  Revised  Statutes,  while  for- 
l)iddiii<^  many  acts  to  be  done  in  this  country  which  may  affwt  iho 
relations  of  hostile  forces  in  foreign  countries,  do  not  forbid  the  man- 
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ufacturp  and  sale  of  arms  or  munitions  of  war.  I  am  therefore  at  a 
loss  to  find  any  authority  for  attempting  to  forbid  the  sale  and  ship- 
ment of  arms  and  munitions  of  war  in  this  country,  since  such  sale 
and  shipment  are  permitted  by  our  law.  In  this  relation  it  is  proi)er 
to  say  that  our  statutes  on  this  subject  are  understood  to  be  in  con- 
formity with  the  law  of  nations,  by  which  the  traffic  in  arms  and 
munitions  of  war  is  permitted,  subject  to  the  belligerent  right  of 
(*apture  and  condemnation. 

"  Since  your  note  has  directed  attention  to  the  subject  of  neutrality, 
it  shouhl  l)e  stated  that  our  laws  on  that  subject  are  put  in  force  upon 
upplic*ation  to  the  (*ourts,  whicli  are  invested  with  the  power  to  enforce 
them  and  to  inflict  the  penalties  prescribed  for  their  violation.  Our 
statutes  not  only  forbid  the  infringement  in  this  country  of  the  rules 
of  neutrality,  but  also  impose  grave  penalties  for  their  infrac*ti(m. 

"  I  will  inclose  a  copy  of  your  note  to  the  Secretary  of  tlie  Treasury 
and  the  Attornev-(ieneral." 

Mr  HIiiliH*.  S4^*.  of  Ktatf*.  to  Mr.  I^soano,  (*bne«n  niln..  Mnn^b  V\,  ISIH, 
For.  Hel.  IMU.  314. 

**  The  sale  of  arms  and  munitions  of  war,  oven  to  a  recognize<i  Im*1- 
ligi»n*nt,  during  the  course  of  active  hostilities,  is  not  in  itself  an 
unlawful  act,  although  the  seller  runs  the  risk  of  capture  and  ctin- 
denmation  of  his  wares  and  contraband  of  war.'^ 

Mr.  FiM(t«*r.  S4h*.  of  State,  to  Mr.  Holet  Poraxa,  Vf*iioxiu*lHii  nilti..  Sept.  22. 
IWI2,  For.  IM.  IHK!.  <H5. 

/ 

The  mere  sale  or  shipment  of  arms  and  munitions  of  war  by  p<»rsons 
in  the  UnitiMl  Staters  to  |H'rsons  in  Cuba  is  not  a  vi<ilati(m  of  inttTua- 
tional  law.  however  stning  a  suspicion  then*  may  lie  that  they  are  to 
U*  us(mI  in  an  insurnvtion  again.st  the  Spanish  (rovernment.  Nor  d«M*s 
the  sjile  or  the  shipment  of  such  articU»s  h(><*ome  a  violati<m  of  interna- 
tional law  men*Iy  lNH*aus(*  they  are  not  destimnl  to  a  |)ort  nn^ogniziMl 
by  Spain  as  Inking  <i[)en  to  cH)mmen*e  or  because  they  are  to  be  lanth^l 
bv  stealth. 

llnniMMi.  At.  (Son..  INn*.  10.  IMI5,  21  ()|i.  2tM.  27«>-271.  rltlnjc  Tlio  Sjiiitl^ 
Nlmti  Trlnhlml.  7  Wlieat.  2^«.  :M4I:  Th«*  IU*niitifln.  ::  Wtill.  .M4; 
rnlt«^l  Statf*M  r.  TniiiibiiU.  4M  FchI.  Ke|»-  'I*:  Th«*  Itata.  m  F«*«i.  IU>|i. 
riOTi:  II<>n4lrl(*kN  r.  (Soiixakw,  iXl  Fed.  Ke|i.  .^'1 :  2  Pni<ller-FiNir*n''.  r>r<»lt 
Int.  I*nh..  m><*.  44a>:  Coliltett'H  I^eaillOK  ('anefi  mi  Int.  I^w.  1(;7-171 : 
PbininHin**f<  Int.  I«aw.  III.  274:  Sn«iwV  <*aHOi«  on  Int.  I^w.  44»i-t2ii; 
11  Op.  At.  t:en.  4ril  :  Tbe  Nt(niniAbl|>  Florlila.  4  IU*n.  4ri2:  .\ImI>'4 
Kent.  Int.  I«aw,  4t)1 :  Snow'M  iUinen  i»n  Int.  I^w.  407. 

It  wnn  aiUleil.  however,  tbat  If  fon^  waa  inteiuli*<1  to  lie  eni|iloyi*il  In  lan«1 
Intc  tlie  anna,  the  queatlon  of  a  boatlle  ex|ie<lltlon  mUht  l«e  ralw*<l. 

^'  If,  in  characterizing  this  countn.*  as  a  ba.se  of  operations  agniiiHt 
Spain,  it  be  meant  that  the  Cuban  insurgents  procure  the  larger  |Mrt 
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of  their  military  supplies  here,  the  fact  may  be  so,  though  the  means 
of  comparing  other  countries,  the  British  West  Indies  in  particular, 
with  the  United  States  are  not  at  hand.  But  the  comparison  is  of  no 
importance,  and  it  would  be  of  no  consequence  if  the  insurgents  de- 
rived their  whole  stock  of  warlike  equipment  from  the  United  States. 
The  citizens  of  the  United  States  have  a  right  to  sell  arms  and  muni- 
tions of  war  to  all  comers — neither  the  sale  nor  the  transportation  of 
such  merchandise,  except  in  connection  with  and  in  furtherance  of  a 
military  expedition  prosecuted  from  our  shores,  are  a  breach  of  inter- 
national duty  or  give  Spain  any  ground  of  complaint — ^and  the 
denunciation  of  such  acts  as  evidencing  '  criminal  conspiracy,'  or  as 
showing  United  States  territory  to  have  become  a  base  of  operations 
against  Spain,  is  greatly  to  be  deprecated  as  without  sufficient  warrant 
in  law  or  in  fact,  and  as  therefore  ill  calculated  to  promote  the  har- 
monious relations  of  the  two  countries." 

Mr.  Olney,  Sec*,  of  State,  to  Mr.  Dupuy  de  Lome,  July  15,  1896,  MS.  Note* 
to  Spain,  XI.  17a 

The  neutrality  laws  are  not  designed  to  interfere  with  commerce, 
even  in  contraband  of  war,  but  merely  to  prevent  distinctly  hostile 
acts,  as  against  a  friendly  power,  which  tend  to  involve  this  country 
in  war. 

United  states  v.  The  Laurada,  85  Fed.  Rep.  760. 

Three  persons,  one  a  citizen  of  the  South  xVfrican  Republic,  another 
a  citizen  of  the  State  of  Now  Yorfi,  and  the  third  the  consul-general 
of  the  Orange  Free  State,  whose  citizenship  was  not  disclosed,  fileil  a 
bill  in  equity  in  the  United  States  circuit  court  for  the  eastern  dis- 
trict of  Tvouisiaiia,  April  13,  1001,  in  which  they  set  forth  that  they 
were  owners  of  property  in  the  South  African  Republic  and  the 
Orange  Free  State;  that  Great  Britain  was  by  force  of  arms  destroy- 
ing their  property;  that  a  certain  steamer,  employed  by  her  owners 
and  (charterers  in  the  military  service  of  Great  Britain,  was  loading 
horst^s  and  mules  which  were  the  property  of  the  British  (jovernnient 
and  were  to  l)e  employed  in  its  military  service;  that  the  port  of  New 
Orleans  was  thus  being  made  a  base  of  military  operations  in  aid  of 
Great  Britain  for  the  renewal  and  augmentation  of  her  military  suj)- 
plies:  that  the  aid  thus  furnished  enabled  the  British  armv  to  carrv 
on  war  and  destroy  prop(»rty,  thus  causing  the  complainants  irn'jia- 
ral)le  injury;  tliat  one  of  the  complainants  has  already  suffered  lo>s'>f 
property  amounting  to  $90,000,  and  was  threatened  with  further  lo>> 
by  the  continuance  of  the  war  which  (xreat  Britain  was  enabled  to 
carry  on  only  by  the  renewal  and  augmentation  of  military  supplies 
from  ports  of  the  United  vStates,  and  especially  from  the  port  of  Ne^ 
Orleans.    It  was  therefore  prayed  that  an  injunction  issue  restrain- 
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ing  the  master  and  certain  other  person.s,  the  defendants  in  the  hill, 
from  loading  the  ship  with  the  animals  in  question. 

It  was  conceded  on  the  argument  that  the  court  had  no  jurisdiction 
of  the  cause  ratione  {H^rsonarunu  hut  it  was  maintained  that  then'  was 
jurisdiction  rati<me  materia?,  hy  virtue  of  tlu»  treaty  lietwtH'U  the 
Uniteil  States  and  (ireat  Britain  of  May  8,  1871,  relating  to  the  Ala- 
bama claims  in  which  it  is  declareil:  '•A  neutral  gi>vcrnnient  is 
bound  .  .  .  not  to  |)ermit  or  suffer  either  IndligenMit  to  make  use 
of  its  [x)rts  or  waters  as  the  l>ase  of  naval  o|H»rations  against  the  other, 
or  for  the  purpose  of  the  renewal  or  augmentation  of  military  sup- 
plies or  arms,  or  the  recruitment  of  men.'' 

Held  (1)  that  this  clause  was  not  intende<I  **  to  subvert  the  well- 
eKtablishe<I  principle  of  international  law  that  the  private  citia^^ns 
of  a  neutral  nation  can  lawfully  sell  supplies  to  lieliigen^nts;''  (*2) 
that  according  to  affidavits  in  the  cast*  the  vessel  was  not  ecpiipiMHl 
for  war  nor  in  the  military  service  of  (treat  Britain,  nor  (*ontn)lUHl 
by  the  naval  authorities  of  that  nation,  and  that  if  a  IxOligc^rent 
might  come  to  the  country  and  buy  munitions  of  war  it  s(H*nM*d 
clear  that  he  might  ^^  export  them  as  freight  in  private  merchant 
vessels  of  his  own  or  any  other  nationality,  as  cargo  (*ould  Im'  ex- 
porte<l  by  the  general  public;''  (3)  that  the  injury  appn^hendtMl  by 
the  ctmiplainants  fnim  the  shipping  of  the  animals  s«N*nicHl  to  \n^ 
remote,  indistinct,  and  entirely  s|MH.*ulative,  while  the  averment  that 
the  war  would  cease  if  the  sliipments  wen»  stopiMnl  was  only  an 
ex[>ression  of  opinion  and  ho[K>  which  i*ould  not  In*  nuide  the  basis 
of  judicial  action;  (4)  that  there  was  nothing  in  the  (*]is4*  '*  ufMin 
which  could  In*  founde<l  a  charge  that  the  neutrality  statuti*s  of  the 
ITnited  States  are  lN»ing  violatwl,**  an<I  that  there  existi^l  a  pn»- 
sumption  that  the  Knited  Stat(*s  had  providetl  in  tlu»M*  statutes  for 
the  punisliment  of  every  breach  of  neutrality  which  it  re<'(>gnii(4Hl ; 
and  (5)  that  above  all  other  (considerations  the  msc*  was  a  iN>liti(*al 
one«  of  which  a  court  of  etjuity  could  take  no  c*ognizaniv,  and  whi(*h 
in  the  nature  of  govennnental  things  mubt  belong  to  the  executive 
branch. 

Peanon  r.  Parson  (1001).  108  F<hL  R<>p.  4^1. 

The  coart.  In  tbt*  eimrne  of  Itit  (iplnioii.  Mild:  '*Tho  main  cufte  n*n«««l  on 
bj  the  coaniH*!  for  thi*  muiplalmttitN  In  tiM*  <*iim*  of  Kiii|ien»r  of  AiiHtrla 
r.  Day.  a  I>e  Hex,  F.  &  J.  217  ( KiiKhHb  <*luiii<vr>'  H<*|M»rtH).  In  wliUli 
the  Kiu|N*rur  <»f  AuHtrln  wiuKlit  uinI  olitniiHHt  nn  iiiJuti«*tl«Hi  to  n*Htniln 
the  niAiiufaHun*  In  KhkIhimI  of  a  largi*  «|iuintlty  of  notion  |iunM»rtinic 
to  tie  n^'«»ivable  aa  nion«>y  In.  aiwl  to  Im^  fniarnntUil  by.  Ilnniniry. 
That  action  waa  lirouielit  by  tin*  Kni|i«*ror  of  An^trla  an  i\w  a«»r«*n*lini 
and  repreiMMitatlve  of  liia  nation.  aiHl  Uh*  (-anc  turnt*<l  and  wan  <Un'I<1ihI 
on  cunald4*nitlunH  entirely  dlfTeriMit  fn»ni.  niNl  In  no  nianiN*r  n*;M*tu- 
bllng.  tboao  prpHeute«l  In  thia  (*auM».  It  may  tie  worth  iiotl<*lni;  tliat 
tbe  coumiel  for  the  Emperor  of  Auatrla  frvely  conceded  In  t tie  armi- 

H.  Doc.  551— vol  7 62 


§  1S08.1  SALE  OP  CONTRABAND.  969 

*'  In  HO  ffir  an  the  dnnfcer  of  there  hehij;  nny  tnnihle  Itetween  the  Rnf^linh 
iifllcerM  iiml  tlie  I{(M*r  KyiiifNithlaserM  iit  <^hHhii<*tte.  I  fl<»  iidt  l>olieve 
tliat  it  will  (xinir.  but  won  IT  It  iloen,  I  niii  vouch  tliiit  It  will  M4M>ti  l)e 
MU|»pret4(UHl  by  the  otflrlalM  of  tlie  fuirlMh  of  St.  IU>rtianl. 

**  I  have  always  eiuleavoretl  to  eiiforcv  <>lMMllen«*«*  to  th«'  laws  of  this 
Statf.  as  well  as  to  the  laws  of  tlie  l'iilti»<l  Stati»s,  aii<l  tlM»n»fore 
Hhouhl  .vou  infnnii  tiie  that  sahl  shipments  an*  nnitrary  to  the  law  I 
will  <vrtalnly  prevent  any  farttkT  vlohitioui)  of  the  said  luw.**  (H. 
Di>e.  r>*W.  57  C'ong.  1  sem.) 

*'  I  have  the  honor  to  acknowledge  the  receipt  of  your  h»tter  of  the 
11th  instant,  in  which  yon  quote  a  letter  nnviveil  from  I>(K*tor  Ilen- 
<Irik  MiiUer,  envoy  extra<iniiiiary  of  the  ()ranp»  Fn»e  State,  date<l 
The  Hague,  XovenilHT  *JS  last,  in  which  he  calls  your  attention  to  the 
alleginl  shipment  of  material,  contrahand  of  war,  l>y  the  English 
Government  on  a  large  s<*ale  from  the  Tnited  States,  maintains  that 
such  shipment  is  contrary  to  the  law  of  nations,  and  suggi*sts  your 
remonstrating  with  this  (lovernment  against  the  continuamv  of  such 
irregularities. 

'•  In  n»ply  I  have  the  honor  to  quote  from  1  Kent's  Commeiitarit^, 
pagt*  14'J,  comvrning  the  well-i^tablisluMl  d(M*trine  as  to  the  law  of 
nation^  on  the  siihjtvt.    Chanc?eHor  Kent  said: 

**'  It  was  contended  on  the  part  of  the  Fn*nch  nation  in  171M»,  that 
neutral  governments  were  Ijoiind  to  n»strain  their  siihjiH'ts  from  sell- 
ing or  ex|>orting  artich^s  contralmnd  of  war,  to  the  lM*lligi*n*nt 
jwwers.  It  was  successfully  >hown,  on  the  part  of  the  Tiiited  State's, 
that  neutrals  may  lawfully  m'II,  at  home,  to  a  Udligeivnt  purclias4>r, 
or  carry,  thems4»lves,  to  the  lN*lligi*n*nt  |Miwers,  i*ontralmnd  articles, 
KubjtH't  to  the  right  of  seizure,  in  transitu.  The  right  has  sincv  l>een 
explicitly  di^clannl  by  the  judicial  authorities  of  this  (*ountry/ 

"Mr.  Justice  Storv,  in  the  case  of  The  Santissima  Trinida<l  (7 
Wlieaton,  .*U0),  used  the  following  languagi*: 

"* There  is  nothing  in  our  laws  or  in  the  law  of  nations  that  for- 
bids our  citizens  from  sending  arnunl  vessels  as  well  as  numitions 
of  war  to  foreign  |M>rts  for  sale.  It  i.s  a  mmmerciai  adventun*  which 
no  nation  is  iKMind  to  prohibit,  ami  which  only  ex|x»^^  the  |M'rsons 
engage<I  in  it  to  the  |M*nalty  of  (*onfis4*atioii.* 

"  In  the  cas«»  of  The  IWrmuda,  H  Walhu-e.  M  1.  Chief  Ju>ti(v  ('has4» 
mid: 

**'  Neutrals  in  their  own  nnintry  may  m'II  to  lN>lligi*n*nt^  whatever 
belligerents  choost*  to  buy.  The  principle  extvption^  to  thi^^  rule  are. 
that  neutrals  must  not  m*11  to  one  lN*lligi*rent  what  they  refiix*  to  >4dl 
to  the  other,'  etc. 

"An  examination  of  Wharton's  I)igi*>t  of  International  Ijiws,  mv- 
tion  :JOK  will  make  it  clear  that  the  Kxivutive  lX*partments  of  this 
Govcnmieut    from  the  earliest  jicriod  buvc  maiiituincU  tUe  convct- 
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ness  of  the  doctrine  stated  by  Chancellor  Kent,  and  that,  in  this  posi- 
tion, they  have  Iwen  supported  by  the  decisions  of  the  courts  of  the 
ITnitod  States  and  by  the  opinions  of  eminent  authorities  on  inter- 
national law. 

"  Under  the  circumstances,  therefore,  and  in  view  of  the  fact  that 
the  law  on  the  subject  in  the  United  States  is  well  settled,  the  Depart- 
ment does  not  consider  it  necessary  to  cause  an  investigation  as  to  the 
correctness  of  the  facts  alleged  by  Doctor  Muller." 

Mr.  Ilay,  Sec.  of  State,  to  Mr.  Pierce,  Dec.  15,  1899,  MS.  Notes  to  Foreign 
Consuls.  IV.  404. 

"  If  the  sale  of  munitions  of  war  is  to  be  held  a  breach  of  neu- 
trality, '  instantly  upon  the  declaration  of  war  between  two  bellig- 
erents, not  only  the  traffic  by  sea  of  all  the  rest  of  the  neutral  powers 
of  the  world  would  l>e  exposed  to  the  inconveniences  of  which  they 
are  already  impatient,  but  the  whole  inland  trade  of  every  nation 
of  the  earth,  which  has  hitherto  been  free,  would  be  cast  into  the 
fetters.  ...  It  would  give  to  the  belligerent  the  right  of  inter- 
ference in  everv  act  of  neutral  domestic  commerce,  till  at  last  the 
burden  would  1^  so  enormous  that  neutrality  itself  would  l)ecome 
more  intolerable  than  war,  and  the  revsult  of  this  assumed  reform, 
professing  to  be  founded  on  "  the  principles  of  et«mal  justice."  would 
be  nothing  less  than  universal  and  interminable  hostilities.'  (Sir 
^y.  TIarcourt,  Ilistoricus,  134.)  For,  not  only  the  vendor  of  the 
iron  would  have  to  be  prevented  from  selling  to  the  vendor  of  the 
gun,  but  the  minor  and  machinist  would  have  to  be  prevented  from 
working  for  the  vendor  of  the  iron.  A  neutral  sovereign,  therefore, 
would  liavo  either  to  stoj)  all  machinery  by  which  munitions  of  war 
could  bo  produced  for  belligerent  use,  or  expose  himself  to  a  call  for 
whatever  damages  his  failure  so  to  do  might  have  caused  either 
belligerent.  Under  such  circumstances  it  would  be  far  more  e<^- 
nomical  and  politic  to  plunge  into  a  war  as  a  belligerent  than  to 
keej)  out  of  it  as  a  neutral. 

''  The  mere  act  of  furnishing  by  the  subject  of  a  neutral  state  a  M- 
ligerent  with  munitions  of  war,  does  not  involve  such  neutral  state  in 
ti  lireach  of  neutrality.  (1)  Between  selling  arms  to  a  man  aiul 
indictable  j)artiripati()n  in  an  illegal  act  intended  to  Ix*  effecte<l  h\ 
the  vendee  through  the  instrumentality  of  such  arms  there  is  no 
casual  connection.  The  miner  or  manufacturer,  to  appeal  to  an 
analogous  case,  may  regard  it  not  only  as  possible,  but  as  probal>le. 
that  his  staj)les,  when  consisting  of  weapons  or  of  the  materials  of 
weapons,  uiay  he  used  for  guilty  purposes,  but  neither  miner  nor 
manufacturer  Ixnomes  thereby  penally  responsible.  (2)  To  make 
the  vendor  of  nnniitions  of  war  punishable  would  make  it  necessary 
to  imj^ose  like  responsibility  on  the  manufacturer;  and  if  on  the 
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manufacturer  then  on  the  producer  of  the  raw  material  which  the 
manufacturer  works  up.  In  each  case  the  thing  made  or  sold  is 
one  of  the  necessities  of  war.  In  e4ich  case  the  prochicer  or  ven<lor 
knows  that  the  thing  produced  or  sold  will  probably  Ix*  used  for 
warlike  purposes.  Hence,  in  times  of  war,  not  only  would  neutral 
sales  of  munitions  of  war  become  penal,  but  i)enal  resi>onsibility 
niigfit  Ik'  attaches]  to  the  production  of  any  of  the  materials  from 
which  such  weapons  are  manufactunnl.  (3)  Nor  would  this  paraly- 
sis bi'  limited  to  pericxis  of  war.  A  prudent  Government,  hmg 
foreseeing  a  rupture,  or  preparing  in  secn»t  to  surprise*  an  unpn?- 
pare<l  foe,  might  take  an  unfair  advantage  of  its  adversary,  were 
this  |x>rmitte<I,  by  purchasing  in  a<Ivance  of  the  attack  all  munitions 
whirh  neutral  states  might  have  in  the  market :  but,  on  the  theory 
befon^  us,  a  neutral  state  could  not  jx^nnit  this  without  brearh  of 
neutrality,  simx*  to  |)ermit  such  a  sale  W(»uld  lie  to  give  a  |)ei*uliHrly 
unfair  advantage  to  the  purc*hasing  lN'lligi>n>nt.  Ileuiv,  if  surh 
Kales  are  indictable  in  tinu^s  of  war,  they  an»  a  fortiori  indictable 
in  tiuM^s  of  [H»a(v.  ^^^ly  would  a  fon»ign  nation,  it  might  well  lie 
urgu(*<l,  want  in  times  of  ]xm<v  to  buy  Annstrong  giuis.  or  ironclads, 
unless  to  |M>unci>  smldenly  down  on  an  unprepared  f<H»?  Xo  mu- 
nitions of  war,  then»fore,  could  lx»  sold  in  anv  countrv  unless  to  its 
own  subjt»cts  and  for  its  own  use:  and  countries  which  can  not  [)ro- 
dmv  the  iron  or  coal  ntH.vssarv  for  the  manufartun^  of  artillerv  or 
iruncla<Ls  would,  if  no  nation  can  furnish  munitions  of  war  to 
another,  will  have  to  do  without  artillery  or  imnrlads.  ( I )  To  estab- 
lish a  national  policv  which  (*oul<l  pn^vcnt  the  sale  of  such  ^tapl«*s 
would  impose  on  neutnil  states  a  burden,  not  imly  intolerable,  but  in- 
compatible with  constitutional  tra<litions.  It  miglit  U*  {M^siblc  in  a 
Iand-h>ck(*<l  provinw  like  Switzerland:  it  might  even  Ih»  [x>>siblc 
in  islands  of  the  size  of  (in^at  Britain:  but  in  a  countrv  m>  vast  as 
tho  Unite<I  State's,  and  with  an  <Nvan  fnuitier  s(»  extended,  it  would 
lie  ini|M>ssib]e  to  (establish  a  i)olii*e  that  could  pnH*ludc  >\ir\\  c.\|M>rta- 
tion  without  vesting  in  the  National  (iovernment  {Niwers  and  pat- 
nmagu*  im^onsistent  with  n^publican  instituti«)n>,  and  mi  enormously 
e.\|x»nMve  a.s  iu  nuike  it  mon*  <HMmt>mical  to  intcr|N»4*  in  a  war  a^ 
a  tielligi*rent  than  to  watch  such  war  as  a  neutral.  For  thex*  and 
other  n*asons  the  Tniteel  Statics  (iovernment  has  insist«Mi  on  the 
right  of  a  neutral  to  send  munitions  of  war  to  a  UOIigi^nMit :  and 
this  peisition  was  taken  by  President  (inint  in  hi^  pnH*lamation  of 
August  '22,  iS70.  The  riglit  was  stoutly  conteste<l,  however,  by  (Jer- 
luany,  while  It  was  maintained  by  l>oth  England  and  the  TnitiHl 
SUtes.*" 

Note  of  I>r.  FrnnclH  Wharton,  in  WlmrtonV  Int.   l-aw  I>li^'9(t.  III.  r»!tl, 
f  .tm.  ritlnic  WhJirtonV  t*rim.  I^w  {inh  iM.i.  |  liW:  1  Kent'tf  Cum 
142 ;  0  Wvbiiter's  \Vurk«,  4a:L 
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s  BD  llIiWtratloD  of  the  dlfflcnltlefl  tbnt  would  orlse  Ui  this  counir;  tntu 
aa  extenalon  of  neotral  liability,  may  be  nii--iilloiiod  tbe  fact  tbal  Id 
1882-88,  mnnltloiH  of  war,  approximating  in  vnlue  to  K/no/tW, 
were  forirarded  from  San  fmnelHco  to  riilua.  'Tlie  iiuiraiinlttoa 
cases  had  tbe  brand  D.  8.  iloviTinnent,  4^  <-Jillt)er.  h»i1  all  tb» 
casea  nere  from  %irlDgaeM,  .Muss,'  '  DiirtiiK  tliut  perhid  IMOWO 
SprlUKfleld  rlflca,  and  2K,0OO.ihhi  rurtritlem  In  nil  havr  bevn  tat- 
warded,  beaidea  from  BOO  to  s<m>  tiules  of  t-uttoii  <lui-k  saitsbla  tor 
teats,  by  expreaa  by  eacb  sti-iiui>!r  for  Cblnn.'  (Phlladetpbia  !■- 
QMlrer,  Aug.  8,  188a.)  Tbe  Dnitt-d  Stalpn  Govprpmenl  eoukl  not,  tt 
cept  bf  measutee  wblcb  would  Itivulvo  not  only  cuormoiHi  vx[ioaKe,  Irni 
a  vast  and  pertloua  Increaae  or  jKilitv  funv,  prevent  imrilf^  from  Ihij- 
iDff  up  ammaoitkiD  at  pabllc  rir  crlvnte  aiile,  and  sending  it  to  (.'bini. 
let,  If  tbe  non-prev«ntloD  of  mhIi  ex|>urtitt<oiiB  Imixiaed  linbllit]!  (or 
tbe  damage  thereby  produceai,  tiio  I'liitml  Stmc^a  would  hv  <Migiti 
to  pay  for  all  the  Injury  done  tn  Eugllsb  or  French  proiterty  liy  such 
ammunition  In  caae  of  a  war  between  China  and  Prauce  or  Eu^laiut" 
(Wharton,  Com.  Am.  law,  |  240.) 


As  to  the  queBtion  of  dealing  in  contraband,  confusion  has  r 
)fr(Hn  the  failure  to  distinguish  the  different  li^ts  in  which  cote- 
band  traffic  is  to  be  viewed.  In  works  on  intmiaticHial  law  we  ofiv 
find  the  statement  that  the  sale  of  contraband  is  qnlawfol,  while  «t 
also  find  the  statement  that  it  is  lawfuL  Both  statemeots'  an  tni 
in  the  sense  in  whichthey  are  intended  to  be  imderstoodf  bat  Aqr 
refer  to  two  different  things. 

The  fundamental  principles  are  simply  these:  From  the  point  of 
view  of  neutrality  the  question  of  unlawfulness  is  presented  in  two 
aspects,  (1)  that  of  international  law,  and  (2)  that  of  municipal  )a«. 
Offenses  under  (1),  i.  e.,  acts  unlawful  by  international  law.  are 
divided  into  two  classes,  (a)  acts  which  the  state  is  bound  to  prevenl. 
and  (b)  acts  which  the  state  is  not  bound  to  prevent,  and  which 
therefore  are  not  usually  offenses  against  municipal  law.  The  deal- 
ing in  contraband  belongs  under  (1)  (b),  for  it  is  (1)  unlawful  bv 
international  law,  ns  is  shown  by  the  fact  that  the  noxious  articles 
may  be  seized  on  the  high  seas  and  confiscated;  but  (b)  it  is  not  in 
act  which  it  is  the  duty  of  the  neutral  state  to  prevent,  and  therefore 
is  not  usually  prohibited  by  municipal  law. 

Why  is  the  neutral  state  not  bound  to  prevent  it !  Simply  becau*- 
from  obvious  considerations  of  convenience,  it  has  been  deemed  just 
to  confine  within  reasonable  bounds  the  duty  of  the  neutral  state  » 
interfere  with  the  commerce  of  its  citizens,  even  for  the  purpose  of 
repressing  unneutral  acts.  The  principal  interest  to  be  subserved 
being  that  of  the  belligerents,  it  is  left  to  them,  in  respect  of  ni*ii.T 
acts  in  their  nature  unneutral,  to  adopt  measures  of  self- protection: 
and  neutral  states  are  deemed  to  have  discharged  their  full  dnt? 
when  they  submit  to  the  belligerent  enforcement  of  such  i 
against  their  citizens  and  their  commerce. 
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But,  there  is  also  a  broad  distinction  between  what  a  neutral  pov- 
(*nunent  may  |)emut  its  (*iti:M*ns  to  do  and  what  it  may  do  its4*lf. 
This  distinction  was  altog(*ther  lost  si^ht  of  l>r  Senator  Matt,  ("ur- 
[MMiter,  when,  in  discussing  the  sale  of  arms  during  the  Franro- 
(rennan  war,  he  expressed  the  opinion  that  the  (lowrnment  of  the 
l-nited  States  might  have  frwly  sold  arms  to  Francv  without 
violating  the  duties  of  neutnility.  Nothing  should  In*  eleaivr  than 
that  a  neutral  govennnent  is  IkmhuI  to  alistain  froui  doing  any  act 
whatso(>ver  that  is  in  its  nature  unneutral.  It  should  S4*4*m  obvious 
that  a  neutral  government  can  not  itself  sell  arms  to  a  lN*lligi*n*nt 
without  a  flagrant  violation  of  neutrality  any  more  than  it  can  itself 
supply  money  to  a  Udligi'rent  without  a  breach  of  neutral  duty. 
AMuMi  France  supplied  arms  and  money  to  the  Fnited  States  in  the 
earlv  davs  of  the  American  R<»volution  she  showin]  her  sense  of  the 
n>al  nature  of  the  transactions  by  (*<mducting  them  inilir(H*tly  thnuigh 
a  fictitious  (*onunercial  finn:  and  when,  in  Ft'bruary,  177S,  >lu»  form- 
all  v  b<»<'ame  the  allv  of  the  Unitetl  States  she  merelv  avowcnl  her  n»al 
[K>sition.  Ami  yet  no  one  now  contends  that  (treat  Britain,  Fnimr, 
and  (tennany  failtnl  in  their  duty  when  they  omitted  to  pn*vent  their 
citizi^ns  fn>m  selling  anns  to  the  l^iitcnl  Stat4*s  and  pun*hasing  the 
bonds  of  the  Unit<Ml  Statics  in  IS(;i-I8(;5  and  lH!)s,  or  that  the  \uiUh\ 
Stat(*s  failinl  in  its  <luty  when  omitting  to  pn*vent  its  (*itizc*ns  fnuii 
selling  arms  to  Hritoiis  or  Ikn^rs  or  fn)m  purchasing  British  consols 
during  the  B(N*r  war.  or  that  it  has  faih^i  to  |N*rforni  its  duty  in 
similar  res|)ects  during  the  Uusso-Japanest*  war. 

Pn^sident  (irant,  in  his  neutrality  pr«N*lamation  of  Aupist  22,  ISTO, 
during  the  Franco-(ierman  war,  expn»?vsly  declannl  that  '*  all  |ht- 
Hons**  might  ''lawfully  anil  without  rt*strirtion,  by  n*ason  of  the 
aforesaid  state  of  war,  uuinufartun*  and  sell  within  the  TnittMl  States 
arms  and  munitions  of  war  and  other  artiel<*s  onlinarilv  known  a< 
^contralmnd  of  war,"*  subjcM't  to  the  ri>k  of  hostile  capture  on  the 
bigti  seas. 

(2)    HY    ft4>%-»JI?(MKNTH.    t  N  Al»y  IHHIBIJC. 

In  187ti  a  question  was  raisetl  in  the  I'niteil  States  Senate  as  to 
certain  "sales  of  onlnamv  ston»s"  which  had  lH»en  nuide  bv  the  iiov- 
eninient  of  the  Tnited  States  iluring  the  fisi^al  year  ending  June  :UK 
1870,  to  |)ersons  who  wen*  sjiid  to  U»  ap*nts  of  the  Fn»nch  <ti>vern- 
nient.  A  conmiitt«»e  was  ap])ointeil  to  invi»stigate  tin*  subj«vt.  The 
report  of  the  <*onunitte<*  was  nuide  by  i!>  ehairman.  Mr.  ('ar|M»nter, 
on  May  11,  1h72.  The  rejH>rt  refern^l  to  the  act  «if  (\>ngn»ss  of  IxM 
(15  Stat,  25U),  which  authorized  the  sale  by  the  Uovernmeat  of  such 
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arms  and  militarv  stores  as  were  "unsuitable'*  for  use.  Under  this 
provision,  so  the  report  stated,  large  sales  were  made  without  prefer- 
ence to  purchasers  as  to  opportunities  or  conditions  of  purchase, 
except  that  persons  Vvcre  excluded  from  the  opportunity  to  purchase 
who  were  suspected  of  Ixnng  agents  of  France,  which  was  then  at  war 
with  Germany.  The  report  took  the  ground,  however,  that  as  Con- 
gress had,  by  the  act  of  18G8,  directed  the  Secretary  of  War  to  dis- 
pose of  the  arms  and  stores  in  question,  and  as  the  Government  was 
engaged  in  such  sales  prior  to  the  war  between  France  and  Germany, 
it  ''  had  a  right  to  continue  the  same  during  the  war."  The  rejx^rt 
stated  that  after  certain  sales  to  Remington  &  Sons  had  been  agreeil 
on,  but  l)efore  delivery,  the  Secretary  of  War  received  a  telegram 
which  led  him  to  suspect  that  Remington  &  Sons  might  be  purchasing 
as  agents  of  the  French  (lovernment,  and  that  he  then  gave  orders 
that  no  further  sales  should  l^e  made  to  them, although  the  sale  already 
made  was  not  repudiated  and  the  articles  were  afterwards  delivereiL 
The  committee,  in  conclusion,  held:  "(1)  The  Remingtons  were  not. 
in  fact,  agents  of  France  during  the  time  when  sales  were  made  to 
them ;  (2)  if  they  were  such  agents,  such  fact  was  neither  known  nor 
suspected  by  our  Government  at  the  time  the  sales  were  made;  and, 
(3)  if  they  had  been  such  agents,  and  if  that  fact  had  been  known 
to  our  Government,  or  if,  instead  of  sending  agents,  Ix)uis  Nai>oleon 
or  Frederick  William  had  personally  appeared  at  the  War  Depart- 
nioiit,  to  j)iirc]inso  arms,  it  would  have  l>een  lawful  for  us  to  sell  to 
either  of  tlicin,  in  j)ursuanco  of  a  national  policy  adopted  bv  us  j)rii>r 
to  the  comiHoiiconient  of  hostilities." 

Report  of  Mr.  ('ariMMitor.  from  ScMiate  (^ouimlttee  on  the  Sah»  of  Ann^ 
by  the  Onhiauce  I>epartiuent.  May  11,  1872.  S.  Uept.  18:^.  42  Cowz. 
'1  s<»ss. 

See,  also,  II.  Hei)t.  4(»,  42  Cong.  2  sess. 

For  n'iM)rts  of  Sh*  Edward  Thornton  on  this  transaction,  st^  (»1  Br.  a 
For.  State  Papers,  1)25. 

See  Calvo,  Droit  International,  V.  soo.  2774. 

Hall,  referring  to  the  above  transaction,  says:  "The  vendor  oi 
niuuitions  of  war  in  large  quantities  during  the  existence  of  hostili 
ties  knows  perfectly  well  that  the  purchaser  must  intend  them  f«>r 
the  use  of  one  of  the  belligerents,  and  a  neutral  government  i- 
too  strictly  bound  to  hold  aloof  from  the  quarrel  to  be  alloweil  i«^ 
seek  safety  in  the  quibble  that  the  precise  destination  of  the  articK-- 
bought  has  not  been  disclosed." 

Perels,  after  stating  the  facts,  remarks  that  they  do  not  requiri* 
connnent. 

Snow  (»xj)resse(l  the  hope  that  Mr.  Carpenter's  report  "  does  not 
express  the  settled  law  of  the  United  States  upon  this  subject.    It 
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confounds  the  rights  and  duties  of  a  neutral  state  with  those  of  the 
private  citizens  of  a  neutral  state,  which  is  a  very  different  matter.*' 

IIiiU.  Int.   I^w    (Tith  «!.),  WW;  Perel«.  Int.  Beerecht.  251;  Snow.  Canes 

on  Int.  1^1  w,  MM. 
8ee.  mImi.  Flore.  Droit  Intemntlonal  (2d  ed.  by  Antolne.  ISWO.  IHOl. 

3.  Bux:kade  Ruififiifo. 
g   1310. 

"  During  the  civil  war  in  the  Unite<l  States  large  interests  in  Eng- 
land were  concenied  in  movements  for  breaking  the  blockade  in  the 
Southern  jwrts.  llie  |)n>fits  were  enormous,  and  vast  sums  of  money 
were  upoui  and  great  skill  and  energy  employed  in  taking  advantage 
of  the  op|>ortunity.  Nassau,  a  |>ort  ordinarily  without  bu.siness,  be- 
came the  <i>nter  of  u  large  and  active  trade,  and  teemed  with  adven- 
turers, s]M*<*ulat<»rs,  and  sailors  engaged  in  fitting  out  and  manning 
vessels  to  run  into  the  blocka<Ie<I  ports.  Many  of  these  vessels  were 
built  in  Kngland  and  Scotland  for  this  very  end ;  large,  deep,  swift, 
paintcnl  in  such  a  way  as  not  to  catch  the  eye,  capable  of  carrying 
largi*  fnMght,  ami  manned  with  l>old  and  .skillful  navigat4>rs.  The 
(iovernment  of  the  Unitinl  States  addresseil  to  the  Britisti  (iovern- 
inent  pnit(*sts  against  this  system, organ izetl  and  carricnl  on  in  and 
through  British  ports  and  with  British  capital.  But  Karl  Ku»««4*II, 
in  a  letter  of  May  10,  1802,  dwlarcil  that  fitting  out  vessels  of  this 
(*Ia.^  was  not  in  (*imtra  vent  ion  either  of  British  municipal  law  or  of 
the  law  of  nations.  lie  likened  the  (*ase  in  this  n*.s|HH*t  to  that  of 
cx[M>rtations  of  numitious  of  war,  the  ex|M)rtation  of  which  no  .state  is 
recpiinNi  by  international  law  to  pn>hibit.  A  bKM*kade  runner,  it  is 
true,  if  provetl  to  \to  such,  can  lie  seize<l  with  its  f*argo  and  c<mfis(*atc*<l, 
but  the  reuuMly  is  to  Im»  limitcMl  to  this  s4*iKure.  ( An*h.  Dipl.,  \HI\:\^ 
iv.  1(N).)  Tins  {Misition  was  elalnirately  sustainetl  by  Mountagiie  BiT- 
nard  in  his  tn*atisi»  on  British  neutrality,  ch.  xii.  By  Kolin-Jactpie- 
myns  (I{4*vue  de  I)rt>it  International  ft>r  1871,  127-1*210  the  |>osition 
is  acreptiHl  with  some  nuxlifications,  and  only  in  sulM^nlination  to  the 
gieneral  rule  that  to  im|M>se  on  a  neutral  the  duty  of  stopping  the 
building  and  sailing  of  blcM^kade  ninners  would  im|M>si«  a  new  and 
onerous  bunlen  on  neutnils,  and  give  an  undue  advantagi*  to  U^llig- 
erency  over  neutrality.  (St»e  Fauchille,  Blocus  Maritime,  Paris^ 
1882,  Hi>l.     See  also  Wharton  on  (\mtracts,  S  479.) ** 

Wbaiion.  Int.  I^w  IMget<t.  f  ruVi.  III.  40n. 

^A  neutral  .state  is  not  liound  by  the  law  of  nations  to  impe<]e 
or  diminish  its  own  traile  by  municipal  rest ric*t ions.  A  neutral 
merdiant  may  ship  goods  prohibited  jure  Mlu  and  they  may  lie 
ri|^tfuily  seized  and  condemned.    It  is  one  of  the  casen  where  two 
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^oonflictixkg  rights^  exist  which  either  party  may  emrdae  wiflMl 
charging  the  other  with  doing  wrong.  As  the  tr«ii8p<»et  is  not  ^ 
hibited  by  the  laws  of  the  neutral  sovereign,  his  subjects  may  Iawft% 
be  concerned  in  it,  and  as  the  right  of  war  lawfully  autiunriaes  t 
belligerent  power  to  seize  and  ocmdemn  the  gooda^  he  may  lawful^ 
do  it.  Whatever  is  not  prohibited  by  the  positive  law  of  a  country  k 
lawfuL  Although  the  law  of  nations  is  part  of  the  municipal  law  of 
England,  and  it  may  be  said  that  by  that  law  contraband  trade  is 
prohibited  to  neutrals,  and  consequently  unlawful,  yet  the  law  of 
nations  does  not  declare  the  trade  to  be  imlawful.  It  only  authorias 
the  seizure  of  the  contraband  articles  by  thebdligeicaifc  powers.  (The 
Hden,  35  Law  J.  (n.  s.)  Adm.  2;  ccmipare  with  it  :the  SantisduM 
Trinidad,  7  Wheat  283;  Richardsim  v.  Marine  Induninoe  Goi,  6 
Mass.  118;  Seton  and  Others  v.hfm^  1  Johns.  B.;  ex  parte  Chavasas^ 
84  Law  J.  (n.  s.)  CJhanc.  17.)" 

HaUeck,  Int  Law  (3d  ed.,  by  Balder),  II.  14i,  nota 

4.  LOANB  OB  CSOHTBIBUTIONB  OF  MORKT. 
(1)    BY  PBITATB  FBBSOITS. 

§1811. 

June  17,  1823,  the  law  officers  of  tiie  Oown  advised  the  Britisli 

(lovernment  that  "  subscriptions  "  by  individuals  of  a  neutral  nation 
for  the  use  of  a  belligerent  state  were  inconsistent  with  neutrality 
and  contrary  to  the  law  of  nations,  although  they  might  not  consti- 
tute a  just  ground  of  hostilities;  but  that  "loans,  if  entered  into 
merely  with  commercial  views,"  would  not  1x3  an  infringement  of 
neutrality,  although  if  the  "  loan  "  was  only  a  cover  for  a  "  gratuitous 
contribution,"  the  transaction  would  constitute  such  an  infringement 
The  law  officers  were  then  asked  to  give  an  opinion  on  the  question 
whether  individuals  and  corporations  making  "  subscriptions  "  could 
be  legally  proceeded  against  in  England.  On  the  21st  of  June  the 
law  officers  reported  that,  reasoning  upon  general  principles,  the  per- 
sons making  such  "  subscriptions  "  would  be  subject  to  prosecution 
for  a  misdemeanor.  The  law  officers  added,  however,  that  subscrip- 
tions of  a  similar  nature  had  formerly  been  made,  particularly  in 
favor  of  the  people  of  Poland  in  1792  and  1793,  without  any  notice 
having  l>een  taken  of  them  by  the  public  authorities  of  the  countn' 
and  apparently  without  complaint  by  any  of  the  powers,  and  that 
they  could  find  no  instance  of  a  prosecution  in  such  a  case,  or  even 
of  a  hint  of  such  a  proceeding  in  any  period  of  English  history. 
They  concluded,  therefore,  that  it  was  not  likely  that  a  prosecution 
against  the  individuals  concerned  in  such  a  transaction  would  be  su^ 
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c^essfiiK  and  that,  until  the  money  was  actually  .sent  out,  the  only 
nuxie  of  proce<Hlin|^  would  l)e  for  counseling  or  conspiring  to  assist 
with  money  one  of  the  lx*lligerents — a  prosecution  which  would  be 
attended  with  still  greater  difficulty. 

IIinkH-k.  Int.  I^w  (.'(rd  ed..  by  Raker).  II.  IfM-lHT). 

On  Mareh  21,  1885,  Mr.  Valera,  Spanisli  minister  at  AVashington, 
re<|ueste4l  Mr.  Hayard,  who  was  then  Secn»tary  of  State,  "  to  cause 
the  is>uan(v  of  >nital)le  orders  to  pivyent  ex|MHlitions  from  going  to 
Culm,  and  likewis4'  to  pi-event  any  steps  from  UMng  taken  for  their 
organization.**  Among  the  means  employed  to  sivuiv  the  fitting  out 
of  sueh  e.\|MMlition>,  he  «*ited  the  sale  of  lottery  ti«'kets  at  Key  West 
as  though  they  wen*  for  the  drawings  of  a  branch  of  the  Hayana 
lottery,  while  in  n*ality  they  wen>  intended  to  obtain  money  for  tili- 
buMering  pur|M>si*>.  Mr.  Hayard,  in  reply,  said:  '*  Tlien»  is  no  Fed- 
eral statute  prohibiting  sal(*s  either  of  lottery  tirkets  or  any  other 
urtirle  of  traflir,  on  the  ground  that  the  pnN*e<*ds  aiv  to  U*  applie<I 
to  aid  insurgents  in  a  fon*ign  land,  nor  i-  it  a  principle  of  interna- 
tional law  that  a  soyeivign  is  iNiund  in  any  siMist*  to  prohibit  sah*s  of 
any  kind  on  the  ground  that  the  pnN*<HMls  might  go  to  unlawful 
objwts.  Then*  an*,  howeyer,  in  most  of  the  States  in  the  l-ni<in 
statutes  proyiding  for  the  punishment  of  i\u^'  con(*(*rn(*<l  in  lottery 
tirkets,  without  n*fen*n(v  to  the  obj(*<*t  to  whirli  their  pr(N*<H*4ls  may 
Im*  applied.  T(»  s<*cun*  the  pros4*<*ution  ami  conyiction  of  the  tilTendeiN 
in  such  (*as«*s  the  pro|M*r  eourst*  is  to  apply  to  the  authorities  of  the 
State  when*  the  h>ttery  tirkets  <*omplaimH|  of  an*  sold,  bringing  the 
nmtter  to  their  attention  by  an  cmth  made  by  a  pro|K*r  pn*s4*ntation 
to  a  State  magistnite.*' 

.Mr.  liiiyiinl.  S«*4>.  of  Stnti*.  to  Mr.  yiileni.  SimiiiInIi  tiiiii..  Mitn'li  1*1.  ISHT*. 
Fur.  IIH.  ISST.,  771. 

The  furnishing  of  funds  by  subjects  of  a  neutral  state  to  n»lieve 
sutTering  in  *i  lN*lligen*nt  state  is  not  a  bn*acli  of  neutrality.  During 
the  Fran<'o-(ternian  war  large  sums  of  money  w«Te  s4»nt  fnmi  (Jer- 
niaiis  in  the  riiitf*^!  States  tti  their  notations  and  friends  in  <iernianv 
fiir  the  n*li«»f  of  sutren*rs  in  the  hospitals,  and  larp*  sums  wen*  also 
sent  by  .sympathiKi*r^  with  France*  for  the  n*lief  of  |M*rsons  in  Fn*ii<'li 
luK^pitals:  but  in  uo  i-ast*  was  it  maintained  that  stieh  action  mii- 
stituted  a  yiolatitm  of  the  neutrality  law>  or  that  the  toleniiuv  of 
the  (loyernmeiit  <*onstituti*il  a  bn»ach  <if  neutral  duty.  In  siil»s4*4|iient 
wars,  iiirliiding  that  U'twivn  Kussia  and  Japan,  largi*  t*ontri but  ions 
ha  ye  U»«*n  S4»nt  fnmi  neutnil  count  ri<»s  for  the  n*lief  of  sutTen^rs  in 
the  UdligenMit  state>. 

Si*^  WbiirtdirN  (VtiiiimMitiirU^  «»ii  .ViiK*rU*itii  Law.  f  '24Zk 
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Wharton,  after  expressing  the  view  that  the  lending  of  money  by 
persons  in  neutral  countries  to  a  belligerent  government  is  not  a 
violation  of  neutrality,  says :  "  It  is  remarkable  that  a  contrary  view 
should  be  taken  by  Bluntschli  (§768),  Calvo  (§1060),  and  Philli- 
more  (III.  247).  Mr.  Hall  mentions  that  during  the  Franco-German 
war  the  French  Morgan  loan  and  part  of  the  North  German  Con- 
federation loan  were  issued  in  England.  On  the  other  hand,  it  has 
been  held  that  a  suit  can  not  be  maintained  on  a  loan  made  expresly 
to  effect  a  belligerent  object  (Kennett  v.  Chambers,  14  Howard,  IW), 
or  to  aid  in  an  insurrection  in  a  foreign  state  against  a  government 
at  peace  with  the  state  of  the  lender.  De  Wiitz  v.  Hendricks,  9 
Moore  C.  P.  586,  2  Bing.  314." 

Wbarton,  Int.  Law  Digest,  III.  508. 

With  reference  to  tbis  statement,  It  may  be  observed  that  tbe  loan  in 
Kennett  r.  Cbambers  was  made  to  effect  not  merely  a  '*  belligerent 
object/'  but  an  actual  violation  of  tbe  neatraUty  laws  of  tlie  United 
States. 

In  the  war  between  Great  Britain  and  tbe  South  African  Ke^Hiblic:! 
loans  were  openly  negotiated  for  the  British  Government  in  the 
United  States  and  elsewhere,  and  tbe  same  thing  has  taken  place 
in  tbe  war  between  Russia  and  Japan.  We  cannot  too  constantly 
bear  In  mind  tbe  fact  that  In  dealing  with  the  question  of  ''unlaw- 
fulness ''  in  matters  of  neutrality,  a  distinction  must  be  drawn 
between  what  is  unneutral  in  a  general  sense  and  what  is  unneutral 
In  tbe  sense  of  being  criminally  punishable  under  the  neutrality- 
laws,  niul  that,  while  a  neutral  government  is  not  l>oiind  to  jirevnit 
all  unneutral  acts,  it  must  itself  refrain  from  engaging  in  tliem.  iin<l 
that,  as  a  conseiiuence  of  this  duty  of  abstention,  it  may  well  N' 
that  its  courts  should  not  lend  their  processes  for  the  puriH>s«'  uf 
enfoning  transactions  which,  although  they  may  not  be  K'li.illy 
preventable,  may  be  in  their  essence  unneutral. 

(2)     BY    flOVERNMENTS,    INADMISSIBLE. 

§  1312. 

With  reference  to  the  loan  of  money  which  was  solicited  from  the 
United  States  by  the  French  Government,  in  1798,  throngh  the  Amer- 
ican envoys  in  Paris,  the  United  States  took  the  ground  tliat  such  a 
loan  would  he  a  violation  of  neutrality.  This  is  cited  with  aj)i)roval 
l)V  Chancellor  Kent. 

See   Mr.    Pickering,   Sec.   of   State,   to   Messrs.    Pinckney,    Marslmll.  and 
(Jerry,  March  2:^,  1708,  Am.  State  Pai>ers,  For.  Rel.  II.  200. 

In  l.SK)  Colonel  Devereux,  commercial  agent  of  the  United  States 
at  Buenos  Ay  res,  j)resented  a  memorial  to  the  Government  at  that 
place  offering  his  services  to  procure  for  its  use  a  loan  in  the  Unitt*<I 
States  under  the  guarantee  of  the  United  States  Government.    Hi> 
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proposition  was  sent  to  the  Congress  at  Tucuman,  and,  after  receiving 
its  sanction,  was  agree<]  to  by  the  supreme  director  and  assisting  mem- 
bers of  the  Congress  at  Buenos  Ayres.  The  action  of  Colonel  I)eve- 
reux,  though  his  intentions  were  not  questioned,  was  disavowed,  and 
Mr.  AVorthington,  the  agent  of  the  United  States  in  South  America, 
was  instructed!  to  inform  the  Government  of  Buenos  Avres  that  the 
refusal  of  the  United  States  to  carry  out  the  arrangement  which  was 
sought  to  Ix'  made  ''  must  Ik*  the  result  of  its  existing  laws  and  duties 
in  n4ation  to  the  civil  war  Ix^tween  Spain  and  the  Spanisli  American 
colonies/' 

Ilobert  Bront.  AftltiK  Kc<\  of  Stati\  to  Mr.  Worthington,  April  21,  1817, 
2  MS.  iHnq).  to  (^oniiulH,  24. 

Tl.    KXPaCH8IONH   or  OPIZflON. 

§  1313. 
S<*e  Miipra.  I  l(Ki. 

On  July  4,  I8ir>,  at  *•  a  public  feast  at  Baltimore,"  Mr.  Skinner,  the 
postma.ster  at  that  <'ity,  gave  a  '*  festive  "  toast  supfxisiMi  to  n»iWt  on 
the  character  of  the  then  French  (iovemment.  The  French  mini.ster 
at  Washington  calle<l  ujKin  Mr.  MonnM»,  then  SiH*n»tary  of  State,  to 
cau.se  the  |)ostmaster  to  l>e  dismisse<I  and  to  apologize  for  the  alleged 
insult.  This  was  refuse<l  by  Mr.  Monn^e,  who  state<I  in  reply  that  on 
matters  of  this  character  the  Government  of  the  United  States  exer- 
cised no  control. 

Mr.  MonrtMS  Stn-.  of  Htiito.  to  Mr.  (Gallatin,  H4n>t  10,  1810.  M8.  I  tint.  T. 
Htatei*  .MlnUterH.  VIII.  100. 

Sul>se<iuently,  in  n'taliation  for  the  *' toast,"  the  functions  of  the 
French  consul  at  Baltini«»n*  wen*  suspender!  I>y  the  French  minister, 
who  had  taken  additional  ofTeiist*  on  account  of  a  tcmst  given  at  a 
New  York  dinner  to  "  Marshal  (iroucliy,"  who,  the  Fn*nch  minister 
^aid,  was  not  a  "  marshal." 

Mr.  .Moimii*.  S4*<>.  of  StaU*.  to  Mr.  (tRllHtlii.  Nov.  2,  ISItl.  Iil.  111. 

The  FrtMich  (iovernni«»nt  having  a.^keil  for  the  dismis?4il  of  Mr. 
Skinner  in  ctmse«|ueiuv  of  his  •*  disresiHvtful  "  itmduct,  the  Duke  of 
Richelieu,  minister  i>f  foreign  affairs,  in  an  interview  with  .Mr.  (Jal- 
latin,  minister  of  the  United  States  at  Pari.s,  said  that  *'  in  asking 
for  the  dismission  of  Mr.  Skinner  then*  was  no  intent it>n  of  giving 
iiflfense:  it  was  only  stating  the  kind  of  reparation  which  ap|H*ared 
m<ist  natural,  and  which  would  U*  >]itisfactory.  ...  I  am  sorry 
to  .say  that  no  explanation  I  a>uld  give  ap|)eared  t4i  make  any  impres- 
bion  uu  him.    .    .    .    He  immediatclv  added  thai  thev  would  not 
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preserve  any  public  agent  in  the  town  ii^iiere  Hia  Majeaigr  JiadJbeai 
publicly  insulted." 

Mr.  Gallatin  to  Mr.  Monioe,  N<n^.  21,  1»^  2  GiilUittB%  WrmaM  H^ 

The  Duira  of  Bidielieu  subsequenUy  told  Mr.  GaUatia  tlwt  ^  tib 
refusal  to  dismiss  the  postmaster  at  JBNKlttmore  '*  would  iiuiiapoae  the 
Government  of  Louis  XVIIL  to  take  steps  tpwards  pnyiog  for  Napo- 
leon's spoliations. 

Same  to  same,  Jan.  iiO»  1817,  Id.  22. 

The  Govermnent  of  the  United  States,  when  call^  opcrn  bjr  tka 
minister  of  Russia  to  explain  certain^  newspaper  ^  oalumiiies  "  on  his 
Government,  to  which  the  Government  of  the  United  States  was  inti- 
mated  to  have  ^directly  or  indirectly  given  ...  its  support," 
answered,  through  the  Secretary  of  State,  that  no  further  eXfAKom- 
tions  could  be  given  ^  until  an  imputation  so  injurious  to  tlie  reputa- 
tion, of  this  Government,  and  so  inconsistent  witti  its  sincere  pio. 
fessions  of  amity  for  Russia  and  reiqpect  for  its  sovereigii,  AmU  be 
withdrawn." 

}ix.  Livingston,  Bee.  of  State,  to  Mr.  de.  ^aacept  Dee^  4^  1882,  M&  lioioi 
to  For.  Leg.  V.  73. 

• 

The  United  States  'Government  has  no  power,  under  our  CoBsd- 

tution  and  laws,  to  interfere  with  publications  in  the  States  criticis- 
ing foreign  governments  or  encouraging  revolt  against  such  gov- 
ernments. 

Mr.  Cass,  Sec.  of  State,  to  Mr.  Molina,  Costa  Rican  min.,  Nov.  26,  1860,  MS. 

Notes  to  Cent.  Am.  I.  177. 
As  to  expressions  of  sympathy  with  Ireland,  see  report  of   Mr.  Banks, 

July  25,  1866,  H.  Report  100,  39  Cong.  1  sess. 
See  Mr.  Seward,  Sec.  of  State,  to  Mr.  Speed,  At  Gen.,  April  2,  1866,  72 

MS.  Dom.  Let.  407. 

On  July  21,  1885,  Mr.  Valera,  Spanish  minister  at  Washington,  in 
a  note  to  the  Department  of  State,  declared  that  "  conspiracies  "*'  were 
carried  on  in  various  parts  of  the  United  States,  especially  at  Xew 
York,  New  Orleans,  and  Key  West,  against  the  public  peace  of  Spain 
and  the  integrity  of  her  territory,  by  efforts  "  to  collect  funds  for 
piratical  enterprises,  by  forming  associations  for  this  purpose,  and  by 
holding  public  meetings  at  which  Spain  is  outraged  by  all  sorts  of 
insults  and  calumnies,  and  at  which  those  present  are  incited  to 
rebellion  and  civil  war."  Mr.  Valera  adverted  to  the  fact  that  he  had 
on  a  previous  occasion  been  advised,  in  reply  to  his  complaints,  that 
the  courts  of  the  country  were  open  to  the  representatives  of  Spain, 
but  he  observed  that  this  method  of  obtaining  satisfaction  was  almost 
always  very  costly  and  inefficient,  and  that  another  serious  argument 
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ngain^t  appealing  to  the  courts  was  furnished  bv  the  sj'stem  of  trial 
by  jur>'.  In  this  relation  he  adverted  to  the  case  of  Carlos  Agiiero,  a 
Cuban  revohitionist,  who,  after  his  discharge  at  Key  West,  on  an 
application  by  Spain  for  his  extradition,  was  drawn  in  triumph 
tliroiigh  tlie  str«»ts  of  tlie  city,  s(»veral  Icxral  officers  joining  in  the  pro- 
ci»ssion,  and  was  also  encouraged  and  assisted  to  go  to  Cuba,  wliere, 
after  pilhiging  and  biiniing,  he  was  at  length  sliot. 

Keplying  to  th<»>e  complaints,  Mr.  Bayard,  Secn»tary  of  State,  in  a 
note  of  July  HI.  1885,  ol)st»rveil  that  •'the  Executive  of  the  UnitcHl 
States  has  no  autiiority  to  take  (*ogni2Uinc(>  of  individual  opinions 
nnd  th(*  manifestation  tiiereof,  even  wlien  taking  the  sliape  of  n*vo- 
liitioiuiry  and  sunlit ious  expn^sions  directcnl  against  our  own  (iov- 
ernment  :**  and  that  it  was  ^' no  less  in<rom|x*tent  to  pass  u|M>n  the 
subversive  rliaracter  at  utterancvs  aUeged  to  <H>ntravene  the  laws  of 
another  land/*  Mr.  Havard  adverte<l  to  tiie  alien  an<l  sedition  laws 
of  ITi^H,  and  to  tiieir  great  unpopularity  and  brief  duration.  He 
added,  however,  tiiat  in  passing  from  tlie  mere  announi*ement  of  tiie 
pur|M)S4*  t(»  <!<>  an  uniawfid  act  to  the  overt  commissicm  tiiereof  the 
domain  of  prohibitive  law  was  entennl.  Rut,  in  such  casts  prcMtHul- 
ings  nnist  Im»  '*  s(*t  in  motion  by  due  information  made  under  oatii  by 
soUM*  |M*rs4iii  rognizant  of  tiie  facts  alleged  or  |M>ssc*ssing  In^iief  Miffi- 
ricnt  to  tiuit  end,*^  and  must  U'  so  set  in  motion  in  tiu*  name,  liy  tlie 
|M>w»»r,  and  tiirougli  tiie  officers  of  tiie  Cnittnl  Stat(*s.  Wliile  the 
froveriimrnt  <*oiil<l  not  undertake  t(»  (*(»ntn>l  tlie  workings  of  opinion 
niitl  svmpatiiv,  vrt  anv  affidavit  founded  even  uimui  men*  information 
or  U*li(*f.  rharging  a  bivacii  of  any  law,  would  lead  t(»  an  examination 
and  a  pros4*cution  bv  the  officials  (»f  tiie  CnittMl  States  wholiv  at  the 
public  e(»st.  should  the  fa<'ts  allegi*d  Im'  found  t(»  bring  the  matter 
within  the  purview  of  tlie  law. 

Mr.   Hayiinl.  Sih*.  (if  State,  to  Mr.   Vnleni.  S|miiiImIi  tiilii..  July  .'U.   ISKTi. 
For.  Uel.  IMS,'.  771^-778, 

Se|iteiiilM*r  28.  INHTi.  Mr.  Valeni  »(l<lr»*HM*(l  a  iiote  to  Mr.  Rayanl  Htatliiis 
that  lie  wtiH  liif«»riiH*<I  l»y  the  Sfmiilnh  (<«mHul-iri*iN*nil  nt  N«*%i'  York 
that  tlie  ruhaii  n^volutloiilMtH  were  pn'imrliii;  to  ivlehnite  In  that  eity 
tlM'  aiiiilverHary  of  tin*  outhreiik  of  tlie  liimirre(*tloii  of  18»9i.  ami  for 
that  piiriMMk*  had  a|»|M)liitetl  a  (<oiiiiiiittee  of  arranjcimieiitM.  Mr.  Valera 
Mild  that  Im*  hnnitfht  tiM*  matter  to  the*  m»tl(v  of  Mr.  Ilayanl  **  Md«-ly 
111  onU^r  that  the  AdmliilMtratloii  may  tte  |»n*|mnMl  to  rt^prewi  any 
exiiedltlon  airalnst  the  peace  ami  tmmiulUlty  <if  the  iNland  «if  TuIni 
that  tlie  lnHurre<*tionlHtA  may.  |H*ri*han«v.  dt*!«ln'  to  4>t  i»ii  f«Hit  nn  a 
com*ouiltant  t«i  ttieir  aforeiuild  ivM>nitloQ.**  On  the  ttth  of  0<-tnher 
Mr.  liayard  wrote  to  Mr.  Valera  that  thi*  A ttoni«*y  General  had  lieen 
re(iueHt«Hl  to  take  KUrh  ntefm  In  tlM»  matter.  throui:h  the  l*nlti*d  Staten 
diHtrlet  attorney  at  New  York,  an  mlirht  U»  m»«'i»Hjqir>*  "  t»»  pr«*!ier\e  tlK» 
netitrallty  of  tht»  (tovenmient.  and  m>«*un»  the  eufon^mcut  of  Itn  la^ 
In  that  regard."     (For.  Rel.  188r».  779.) 

Bae  impra.  ||  103,  224. 
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See,  also,  Mr.  Frellnghuysen,  Sec.  of  State,  to  Mr.  Lowell,  mia  Id 
England,  No.  1086,  Feb.  27,  1885,  MS.  Inst  Gr.  Br.  XXVII.  424,  citing 
Queen  v.  Most,  L.  R.  7  Q.  B.  D.  244. 

"  The  second  aspect  of  his  excellency's  inquiry,  touching  the  treat- 
ment of  persons  who  in.  the  United  States  may  publish  their  sym- 
pathy with  those  who  oppose  the  rule  of  Turkey  in  Asia  Minor,  has 
been  on  several  occasions  discussed  with  your  esteemed  predecessor. 
Mavroyeni  Bey  has  been  repeatedly  informed  that  while  the  laws  of 
this  country  provide  a  judicial  remedy  for  any  act  of  armed  hostility 
against  a  power  with  which  the  United  States  are  at  peace  by  organ- 
izing expeditions  or  fitting  out  vessels  to  make  war  again.st  the  same, 
the  expression  of  opinion  by  speech,  writing,  or  otherwise  is  free 
under  our  Constitution  and  laws,  so  that  neither  the  act  nor  the  actor 
can  be  held  accountable  by  any  exercise  of  administrative  power,  nor 
can  they  come  within  the  cognizance  of  the  courts  save  in  case  of  libel 
or  defamation,  upon  suit  brought  by  the  party  alleging  to  have  suf- 
fered injury.  In  a  number  of  his  later  notes  Mavroyeni  Bey  has 
expre.ssly  referred  to  and  recognized  this  position,  so  that  I  may 
assume  that  it  is  well  known  to  your  Government,  and  that  the  inclu- 
sion of  this  suggestion  in  his  excellency's  telegram  may  have  been  due 
to  his  employment  of  a  circular  formula  intended  to  be  addressed 
principally  to  the  governments  of  countries  whose  law^s  provide  for 
administrative  treatment  of  press  offenses  and  where,  contrary  to 
the  constitutional  rule  which  here  obtains,  the  discretionary  powtT 
of  expulsion  may  1k»  used  by  the  executive  branch.'" 

Mr.  Ohu'y.  S(»«'.  of  State,  to  Moustaplia  Bey,  Turlcish  uiin.,  Nov.  11.  l^^'^ 
For.  1{«»1.  lSi><;,  020,  927. 

v.  AfiYTjVM. 

1.  Concession   Pbesumed. 

§  1314. 

Tn  a  dispatch  from  Mr.  Wlieaton  to  Mr.  Upshur,  Secretary  of  State, 
November  10,  184;^,  in  the  case  of  the  Bergen  prizes,  Mr.  AMieaton 
said :  *'  If,  then,  there  was  no  express  prohibition  in  this  cast\  and  if 
there  was  no  treaty  existing  betw^een  Denmark  and  Great  Britain  by 
whieli  the  former  was  bgund  to  refuse  to  the  enemies  of  the  latter 
these  j)rivile|nres  (and  I  suppose  there  was  no  such  prohibition  or 
treaty),  then  the  American  cruisers  had  an  unquestionable  ri«rht  i" 
send  tlieir  prizes  into  Danish  ports.  Still  more  had  they  such  riirlit. 
grounded  on  necessity  arising  from  stress  of  weather,  as  appears  to 
have  been  the  case  here.  Wien  once  arrived  there,  the  neutral  gov- 
ernment of  Denmark  was  bound  to  respect  the  military  right  of 
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po6se<tftion,  lawfully  acquired  in  war  by  the  captors  on  the  high  seus 
ami  iTintinuod  in  the  neutral  port  into  which  the  prize  was  brought/^ 

Mr.  Wlioaton,  mln.  to  PruMla,  to  Mr.  llpsbar.  Sec.  of  State,  No.  233, 
.ViiK.  23,  1843.  H.  Ex.  Doc.  254,  28  Conic.  1  flem.  4,  A. 

See,  OR  to  the  caRe  of  tlie*  Bencen  prliefi,  Moore,  Int  Arbltratlonfi,  V. 
4ri72,  cltlnic  Wharton*fi  Dip.  Cor  Am.  Uev.  III.  385,  433,  435,  528, 
534,  540.  .'in?,  078,  744 ;   V.  402 ;   VI.  281,  717 :   a<-t  of  March  28,  1806. 

0  8tat  01 ;  II.  RefMirt  389.  25  Cooff.  2  aem. ;  II.  Rx.  Doc.  2<U,  28  Cong. 

1  HMw:  act  of  March  21,  1848,  9  Stat.  214;  I^wrenco*8  Wheaton 
(18lt3).  note  1(1,  p.  41;  Mr.  Mcl^ne,  Sec  of  SUte,  to  Mr  Kennedy, 
Jan.  4,  1834.  2(1  MS.  Dom.  I^t.  135 

^  France,  England,  and  all  other  nations,  have  a  right  to  cruise  on 
our  (*oast.s — a  right,  not  derived  from  our  permission,  but  from  the 
law  of  nature.  To  render  this  more  advantageous,  France  has  secured 
to  herself  hv  a  treaty  with  us  (as  she  has  doni*,  also,  l>v  a  treaty  with 
Great  Britain,  in  the  event  of  a  war  with  us,  or  any  other  nation),  two 
special  rights:  (1)  Admi.ssion  for  her  prizes  and  privateers  into  our 
port.s.  Tliis,  by  the  seventeenth  and  twenty -second  articles,  issetMired 
to  her  exclusively  of  her  enemies,  as  is  done  for  her  in  the  like  case  by 
Great  Britain,  were  her  pn»sent  war  with  u.s,  instead  of  (treat  Britain. 
(2)  Admission  for  her  public  vessels  of  war  into  our  |M)rts,  in  caseM 
of  stress  of  weather,  pirates,  enemies,  ()r  other  urgent  nec**ssity,  to 
refn»sh,  victual,  n»pair,  (»tc.  This  is  not.  exclusive.  As  we  are  bound 
by  tn»aty  to  rtniMve  the  public  armed  vessels  of  France,  and  are  not 
bound  to  exclude  those  of  her  enemies,  the  Kxe<!utiye  had  never 
denitnl  the  same  right  of  a.sylum,  in  our  |x>rts,  to  the  public  arnunl 
vessels  of  vour  nation.  They,  as  well  as  the  French,  are  fn*e  to  come 
into  them  in  all  (*asf>s  of  weather,  pirates,  €»nemi(»s,  or  <»ther  urgi^nt 
iHvessity,  an<I  to  refresh,  vi(*tual,  n»pair,  etc.  And  so  many  are  these 
urgent  nei^»ssiti(*s  to  vessels  far  fnmi  their  own  i)orts,  that  we  have 
tliought  in<|uiries  into  the  nature,  as  well  as  the  degree,  of  their 
neces.sities  whi(*h  drive  them  hither,  as  endless  as  they  would  In* 
fruitless:  and,  then^fon*,  have  not  made  them.  And  the  rather, 
bemuse  there  is  a  thinl  right,  secure<l  to  neither  by  tn^aty,  but  due  to 
both,  on  the  priiu*iples  of  hc»spitality  l)etween  friendly  nations — that 
of  ctmiing  into  our  iwrts,  not  under  the  presnure  of  ttrtjent  neeeMity^ 
but  whenever  their  comfort  or  (convenience  induce<l  th(*m.  On  this 
ground,  also,  the  two  nations  ani  on  a  footing.*^ 

Mr.  JHTcrMon.  8c<\  (if  State,  to  Mr.  Ilaninioml.  Rrit.  niiii..  Sept.  9.  1793, 
Am.  Stato  Pail.  For.  Ud.  I.  17(1;  4  JWfemon'a  Wurka,  OR. 

**  Through  every  stage  of  the  conflict  [between  Spain  and  her  colo- 
nies in  America]  the  Tnited  States  have  maintained  an  impartial 
neutrality,  giving  aid  to  neither  of  the  parties  in  nM»n,  mtmey,  ships, 
or  munitions  of  war.    They  have  regarded  the  cuntost  not  in  the  lig^t 

H.  Doc.  551— vol  7 68 
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of  an  ordinary  insurrection  or  rdi>ellim^  but  «a  a  ctTil  war  tMBbrma 
parties  nearly  equal,  having,  as  to  neutral  powers,  eqiial  rig|it&  Oir 
ports  have  been  open  to  both,  and  every  article,  the  trait  of  our  soB 
or  of  the  industry  ^of  our  citizens,  whidi  either  wais  pennitted  tn 
take,  has  been  equally  free  to  the  ofiierT' 


's 


President  Monroe,  second  inaugural  address,  March  5,  1821 :  Richardson 
Messages,  II.  88. 

"Tlie  Government  of  the  United  States  has  been  sincerely  disposed  to 
perform  towards  both  belligerents  all  the  offices  of  hospitality  enjoinaJ 
by  humanity  and  the  public  law  and  consistent  with  their  friendship 
to  both;  but  it  can  permit  neither,  under  allegations  of  distress, 
whether  feigned  or  real,  to  perform  acts  incompatible  with  a  strirt 
and  impartial  neutrality."  (Mr.  Clay,  Sec.  of  State,  to  Mr.  Obregoo. 
May  1,  1828,  MS.  Notes  to  For.  Legs.  IV.  22. 


President  Monroe,  annaal  mesBace,  Dec.  2,  1817,  Elcfaardaon** 

il.  la 
See,  to  the  same  effect,  PresSdeat  Monroe's  annaal  memmge^  Dec  7«  tStk 

Id.  5a 
Similar  dedarattons  were  made  in  Prealdent  Monroe's  aeoood  laaafsisl   J 

address,  1821,  In  Which  be  also  declared  that  **  the  neatmilty  hen-  "< 

toCore  observed  shonld  still  be  adhered  to.**    (Id.  88-m.)  | 

^  This  contest  [between  Spain  and  h^  colonies]  was  oonsidend  at  ; 
an  early  stage  by  my  predecessor  a  civil  war  ill  which  the  patties  j 
were  entitled  to  equal  rights  in  our  ports.  This  dedsioti,  the  fint  : 
made  by  any  power,  being  formed  on  great  consideration  of  die  cod*  j 
paratire  strength  and  resources  of  the  parties,  the  lengdi  of  time,  aad 
successful  opposition  made  by  the  colonies,  and  of  all  other  dram* 
stances  on  which  it  ought  to  depend,  was  in  strict  accord  with  fhs 
law  of  nations.  Congress  has  invariably  acted  on  this  principfe» 
having  made  no  change  in  our  relations  with  either  party.  Our  atli* 
tude  has  therefore  been  that  of  neutrality  between  them,  whidi  hts 
been  maintained  by  the  government  with  the  strictest  impartiality* 
No  aid  has  been  afforded  to  either,  nor  has  any  privilege  been  enjoyed 
by  the  one  which  has  not  been  equally  open  to  the  other  party,  and 
every  exertion  has  been  made  in  its  power  to  enforce  the  execution 
of  the  laws  prohibiting  illegal  equipments  with  equal  rigor  against 
both. 

"By  this  equality  between  the  parties  their  public  vessels  hare 
been  received  in  our  ports  on  the  same  footing;  they  have  enjoyed  an 
equal  right  to  purchase  and  export  arms,  munitions  of  war,  and 
every  other  supply,  the  exportation  of  all  articles  whatever  being  per- 
mitted under  laws  which  were  passed  long  before  the  commenoenient 
of  the  contest ;  our  citizens  have  treated  equally  with  both,  and  their 
commerce  with  each  has  been  alike  protected  by  the  Government/' 
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Tlu»  ( rovorniiioiit  of  the  l'nito<l  States  having  recognizeil  the  exist- 
ence of  a  civil  war  U»tween  Spain  and  Huemw  Ayres  aii<l  avowed  a 
determination  to  n^nain  neutral  tM*twcH'n  the  parties,  and  to  allow  to 
each  the  same  ri|;^hts  of  asylum  and  hospitality  and  inten*ours4\  ea<*h 
party  is  to  Ik»  de<*nie<I  a  l)eHip»n»nt  nation,  havin^r  sovereipi  rights  of 
war,  though  the  inde]H'nden(*e  of  the  colony  has  not  Ikh^u  acknowl- 
inlgi'd  hy  us.     All  captun»s  imide  by  each  must  l):»  ninsidered  as  having 

the  >nnw  validitv,  and  all  the  immunities  which  mav  Ih'  claimed  l>v 

•  •  •  • 

puMic  ships  in  our  |M)rts,  umler  the  law  of  nations,  must  Ix*.  considered 
by  the  courts  as  (M)ually  the  right  of  ea<*h. 

TIm>  SiiiitiMxItiui  Triiiidnil,  7  Wheiit.  28:i. 

The  admi^>ion  of  arnuMl  ships  of  a  Itelligerent,  whether  men-of- 
war  or  privat«»  armed  cruisi»rs,  with  their  |)rizes.  into  the  territorial 
waiters  of  a  iMMitral  for  n*fuge,  whether  from  chas4*  or  from  the  |M'rils 
of  the  >ea.  is  a  (|ue>ti(»n  of  mere  temiK>rary  asylum,  act'ordtMl  in  oIh»- 
diiMicr  to  th(*  dictatt»s  of  humanity,  and  to  U*  regulattMl  hy  s|MH*itic 
exipMicy.  The  right  of  asylum  is,  nevertheless,  presumed  where  it 
has  not  Inh'U  pn'viously  denied. 

t'liMlihm.  At.  <;iMi..  IR'm.  7  Op.  122. 

Private<»rs  are  not  held  as  e<]ually  entitle^l  with  shi|>s  <if  war  to  tho 
right  of  asylum;  and  neutral  nations  not  infnH|uently  exclude  them 
from  their  |M)rts. 

l*UHhinK.  At.  (Jen..  IS.V1.  7  Op.  122. 

2.  LiMiTATio.'v  or  Stay  ami  Strri.iEtt. 

j5  i:u:>. 

Fndor  Article  XVII.  of  the  treatv  with  Fram'e  of  177S,  the  meii>tif- 

• 

war  of  the  enemies  of  Fran^v  wen»  forhiddcN  to  bring  their  pri/j-s 
into  the  |N>rt.s  of  the  Tnited  State>,  and  a  din*ction  f«»r  tlu*  enforci*- 
ment  of  this  obligation  was  embraiiMl  in  the  iiiMruction**  to  colhvlor'^ 
of  customs  of  Aug.  4,  17;k».  But,  with  llii*^  e\ce|)ti«»n.  U»lligi»n-iit 
men-of-war  wen»  |NTniilted  to  enter  the  |Mirt>  of  ih«'  I'liiti^d  States 
by  the  letter  of  Sept.  \K  ITJKl,  "  whirh  njih-iMles  to  them  our  |Mirt*«  as 
a  n»fuge  in  can*  of  necessity  and  a  n*sort  for  i^^mifort  t»r  convriii«»n<v, 
without  limiting  the  time  of  their  stay.** 

Mr.  Haii«lt»1ph.  S4»i-.  nf  Slat«».  to  pivprimr  nf  Virciiiiii.  Mii.v  s.  iT'.Ci.  h  MS. 

l>oni.  lA*i.  174. 
See,  mIho.   Mr.  UMiHlolpli.  S4*<*.  of  State,  to  Mr.   IIiiiiiiiioikI.   lirltlsli  iniii.. 

.May  Js  17!Ci,  Ul.  177. 
That  tiK'  iiil?M'oinlii«t.  howovor.  **(  U'Ui»9»n*tit  »Tul!M»rs  In  neutral  watrm 

will   Justify    tlK»  ordering   tbeiii   lo  defmrt    froiu   »uch    wattTH   w«»i 
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affirmed  by  Mr.  Jeffersou  in  his  proclamation  of  Nov.  19,  1807,  order- 
ing tlie  departure  of  the  British  squadron  from  the  waters  of  the 
United  States.     (Am.  State  Papers.  For.  Rel.  III.  23.) 

August  15,  1861,  Mr.  Seward  instructed  Mr.  Pike,  at  The  Hague, 
to  represent  to  the  Government  of  the  Netherlands  that  the  Dutch 
authorities  at  Curasao  had  permitted  the  Confederate  cruiser  Sumter, 
which  Mr.  Seward  described  as  a  "  privateer,"  to  enter  that  port  and 
take  in  120  tons  of  coal  and  a  quantity  of  provisions,  besides  showing 
her  other  hospitalities.  Mr.  Seward  i"htimated  that  a  claim  might 
later  be  presented  for  damages  ''  for  so  great  a  violation  of  the  rights 
of  the  United  States,'"  and  directed  Mr.  Pike,  l)esides  asking  for 
explanations,  to  say  that  if  the  facts  were  as  stated  the  United  States 
would  expect  the  Dutch  Government  to  disown  the  action  of  the 
authorities  at  Curasao,  cause  the  governor  of  the  island  to  feel  its 
severe  displeasure,  and  adopt  efficient  means  to  prevent  the  recurrenoe 
oi  such  proceedings. 

An  elaborate  reply  was  made  by  Baron  Van  Zuylen,  Dutch  minister 
of  foreign  affairs,  Septemlxir  17,  1861.  He  pointed  out  that  the 
neutrality  proclamation  of  the  Netherlands  prohibited  the  entrance 
of  privateers  into  Dutch  ports,  except  in  case  of  distress,  but  affirmed 
that  the  Smntvr  was  not  a  privateer,  but  a  ship  of  war  duly  commis- 
sioned by  the  government  of  the  Confederate  States.  He  then  argued 
at  great  length  in  favor  of  the  right  to  grant  asylum  in  such  cases 
reftM-ring,  among  other  tilings,  to  the  asylum  accorded  l)y  the  Xether- 
liuuls  to  the  ships  of  John  Paul  Jones,  whose  surrender  the  Briti-h 
( government  demanded  as  pirates. 

Mr.  Seward,  writing  to  Mr.  Pike  on  the  ITtli  of  October,  deelanMl 
that  the  Saunter  "  was.  by  the  laws  and  express  declaration  of  the 
United  States,  a  pirate/'  and  protested  against  her  receiving  the 
treatment  of  a  man-of-war. 

Baron  Van  Zuylen  stated,  on  Oct.  20,  1861,  that  in  conseqiuMKV  "f 
Mr.  Seward's  representations,  new  instructions  had  l>een  given  to  ih»- 
governors  of  Ciiraeao  and  Surinam;  that  these  instructions  a|)pli<'^! 
impartially  to  both  parties  to  the  conflict  in  the  United  States:  tlmi 
these  instructions  permitted  men-of-war  of  the  belligerents  to  sojourn 
in  the  ports  of  the  Dutch  West  Indies  not  more  than  48  hours;  an«i 
that  privateers,  with  or  without  prizes,  remained  excluded  altogetiier, 
except  as  l)efore. 

Mr.  Sewnnl,  See.  of  State,  to  Mr.  Pike,  Aup.  15.  1SC>1,  Dip.  Cor.  lS«;i.  ."41. 

Huron   Van  Zuylon  to  Mr.   Tike.  Sept.   17.   IHCl,  Id.  :cvj ;   Haron  V;in 

Zu.vlen  to  Mr.   Tike,  Oct.   15,   18(>1,  ibid.:   Mr.   Seward  to   Mr.  Tiko. 

No.  2«;.  Oct.  17.  1S<U,  id.  3C»4 ;  Baron  Van  Zuylon  to  Mr.  Tike.  <>t.  L"*. 

isr,i,  id.  ;{GJ). 
Mr.  Seward  wrote  to  Mr.  Pike,  Nov.  2'?,  1S()1  :    '*  FeUcitate  the  Goveru 

uient  of  the  Netherlands  as  we  felicitate  ourselves  on  the  renewed 
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nuKurleM  of  g«>o<l  nml  <*(»nlful  rolutloiiit  between  friomlH  too  old  to  l>e 
filleiintcMl  tlK>ii);htloHMly  or  from  mero  linpatience.**  (Pip.  (*or.  lS<n. 
:571.) 
SiMH'lal  ntteiitl(»n  may  Ih*  ilin^'ttHl  to  the  note  of  Hanm  Van  Zuyioii  of 
Sept.  17,  INtil,  aM  a  Mln^larly  forcible^  and  aldo  dlHi*u»<}«lt»n  of  th^ 
<lueMtl<in  of  aHyluni. 

'•  Wlien»as  on  tlie  2*Jil  <lay  of  Auf]^ist,  1870,  my  proclamation  was 
issued  |mh»  infra,  55  VM\K  p.  10()7|,  enjoining  neutrality  in  the  pivsenl 
war  iM'twiHMi  Fran<v  and  tlie  North  (rerman  Confederation  and  its 
iilii(*s,  and  ch^'laring.  so  far  as  then  s^vumhI  to  Ik»  nei*<»ssarv,  the 
rf*s|MH*tive  riglits  and  ohli^tions  of  the  In^ili^rent  parties  and  of  tho 
eiti/^Mis  of  the  Tnited  State's;  and  when*as  suliscHpient  information 
pivi^s  n*ason  to  appn*hend  that  armed  eruis«»rs  of  the  lKdlip»nMits 
may  Ih'  temptiMl  to  ahusi*  the  hospitality  a(*<*onhMl  to  them  in  the 
|N>rts,  harlN>rs,  roadsteads,  and  other  waters  of  the  Unite<]  States,  hv 
making  surh  waters  sul>s4»rvient  t<i  the  pur)M>s4's  of  war: 

*'  Now,  thereftire,  I,  Tlyssc^s  S.  Grant,  Pn»sident  of  the  United 
State's  of  America,  do  hen*l>y  pr<K*laim  and  d<H*lan*  that  any  fre<|uent- 
ing  and  um*  of  the  waters  within  the  territorial  jurisdiction  of  the 
United  Stati»s  hy  tin*  armed  vesstds  of  either  lKdlip'n»nt,  whether  pub- 
lic sliii>s  or  privatiH»rs,  for  the  pur|K>sc»  of  preparing  for  hostile  o|HTa- 
tions,  or  n>  |Mists  of  observation  u|M»n  the  ships  of  war  or  privateers 
or  merchant  vess4>]s  of  the  other  lH'lligi*rf*nt  lying  within  or  lieing 
alMMit  to  enter  the  jurisdiction  of  the  I -nited  States,  nnist  U*  n*giinlcHl 
as  unfriendlv  and  offensive,  and  in  violation  of  that  neutralitv  whieh 
it  is  the  determimition  of  this  (loveniment  to  olis4*rve:  and  to  tlie  end 
that  the  hazard  and  inconvenience  of  Mich  appn*liendiMl  prarti(*ef 
nmy  U'  avoided,  I  further  pnH-taim  and  dtvlare  that,  from  an«l  after 
the  l*Jth  day  of  OHoIht  instant,  and  during  the  miitinuancv  of  the 
pn»sent  hostilities  In^twivn  Franc<»  and  the  North  (tennan  ConfiHleni- 
tion  and  its  allies,  no  ship  of  war  or  privat<H'r  of  either  lM»llip*ivnt 
sliall  Ih'  {M'nnitteil  to  make  usi»  of  any  |N)rt,  harlKir,  roiulstead,  or 
other  waters  within  the  jurisiliHion  of  the  Unitetl  States  as  a  station 
or  plaiH^"  of  resort  for  any  warlike  pur|M>s(>,  or  for  the  pur|M>s4»  of 
obtaining  any  facilities  of  warlike  e<)uipnient :  and  no  shi|)  of  war  or 
privateer  of  either  lKdligi*n'nt  shall  Ih'  {>ermitted  to  sail  out  (»f  or 
leave  any  port,  harUtr,  or  nmdstead,  or  waters  subjtvt  to  the  juris- 
diction of  the  Unites!  States  fnmi  which  a  vessel  of  the  other  lielligen»nt 
(whether  the  same  shall  U*  a  ship  of  war,  a  private<T.  or  a  merrhant 
ship)  sliall  have  pn^viously  departnl,  until  after  the  expiration  of 
at  least  twenty-four  hours  from  the  departun*  of  >urli  last-mentitmtMl 
ve***el  b(*yond  the  juris«liction  of  the  UnittM]  States,  If  any  ship  of 
war  or  privati^T  of  either  U»Higi»n»nt  shall,  after  the  time  this 
notification  tak<*s  effivt,  enter  any  |>ort.  harUir,  roadstead,  or  waters 
of  the  Uuited  States,  such  vessacl  bball  be  required  to  de|>art  and  to 
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put  to  sea  within  twenty-four  hours  after  her  entranoe  into  sacb  port^ 
harbor,  roadstead,  or  waters,  except  in  case  of  stress  of  weather  at 
of  her  requiring  provisions  or  things  necessary  lor  the  sabdstoioe 
of  her  crew,  or  for  repairs;  in  either  of  whidi  cases  the  authorities 
of  the  port  or  of  the  nearest  port  (as  the  case  may  be)  shall  leqoiie 
her  to  put  to  sea  as  soon  as  possible  after  Ihe  expiraticm  of  sndbi  period 
of  twenty-four  hours,  without  permitting  her  to  take  in  supplies 
beyond  what  may  be  necessary  for  her  immediate  use;  and  no  siicii 
vessel  which  may  have  been  permitted  to  remain  within  the  waters  oi 
the  United  States  for  the  purpose  of  repair  shall  continue  within  sadi 
port,  harbor,  roadstead,  or  waters  for  a  longer  period  than  twenty- 
four  hours  after  her  necessary  repairs  shall  have  be^i  complied, 
unless  within  such  twenty-four  hours  a  vessel,  whether  ship  of  war, 
privateer,  or  merchant  ship  of  the  other  belligerent,  dhall  have  de- 
parted therefrom,  in  which  case  the  time  limited  for  the  departure  of 
such  ship  of  war  or  privateer  shall  be  extended  so  far  as  may  be 
necessary  to  secure  an  interval  of  not  less  than  twenty-four  hours 
between  such  departure  and  that  of  any  ship  of  war,  privateer,  or 
merchant  ship  of  the  other  belligerent  which  may  have  previously 
quit  the  same  port,  harbor,  roadstead,  or  waters.  No  ^ip  of  war  or 
privateer  of  either  belligerent  shall  be  detained  in  any  port,  harbor, 
roadstead,  or  waters  of  the  United  States  more  than  twenty-foor 
hours,  by  reason  of  the  successive  departures  from  sndi  port,  harbor, 
roadstead,  or  waters  of  more  than  one  vessel  of  the  other  belligerent. 
But  if  there  be  several  vessels  of  each  or  either  of  the  two  bellioferents 
in  the  same  port,  harbor,  roadstead,  or  waters,  the  order  of  their 
departure  therefrom  shall  be  so  arranged  as  to  afford  the  opportunity 
of  leaving  alternately  to  the  vessels  of  the  respective  belligerents, 
and  to  cause  the  least  detention  consistent  with  the  objects  of  this 
proclamation.  No  ship  of  war  or  privateer  of  either  belligerent  shall 
be  permitted,  while  in  any  port,  harbor,  roadstead,  or  waters  within 
the  jurisdiction  of  the  United  States,  to  take  in  any  supplies  except 
provisions  and  such  other  things  as  may  be  requisite  for  the  subsist- 
ence of  her  crew,  and  except  so  much  coal  only  as  may  be  sufficient  to 
carry  such  vessel,  if  without  sail  power,  to  the  nearest  European  port 
of  her  own  country ;  or  in  case  the  vessel  is  rigged  to  go  under  sail 
and  may  also  be  propelled  by  steam  power,  then  with  half  the  quan- 
tity of  coal  which  she  would  be  entitled  to  receive  if  dependent  upon 
steam  alone ;  and  no  coal  shall  be  again  supplied  to  any  such  ship  of 
war  or  privateer  in  the  same  or  any  other  port,  harbor,  roadste^ul,  or 
waters  of  the  United  States,  without  special  permission,  until  after 
the  expiration  of  three  months  from  the  time  when  such  coal  may 
have  been  last  supplied  to  her  within  the  waters  of  the  United  States, 
unless  such  shij)  of  war  or  privateer  shall,  since  last  thus  suppUed, 
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have  onlonMl   ]i   European   |)ort  of  the  Government  to   wliicii   she 
Ijelonps." 

Pn'Mldont  cirnnfH  i>n>olniiinti<m  of  Oct.  8,  1H70.  For.  Uol.  IWK  4S. 

OctolMT  10.  1870,  8lr  Gtlwurd  Thonitoti  wrote  to  Kiirl  (>raiiville.  enoloMiug 
n  <t»|»y  of  tlie  pr<N*lnuiJitioii  of  tlie  rreHidpiit  of  tlH*  rnitp<l  Stiiteti  of 
tlie  Htli  of  0(-tolN»r.  HH  to  the  treatment  of  armed  vi^mm'Ih  of  tlie  lielllg- 
en*iitM  ill  {MirtH  of  the  l*iilt(Hl  Stat<*H.  Sir  (Mwanl  Thornton  Huld  that 
tiM*  lK)«unii«i*  of  thlK  dociiinent  had  Imhmi  lnHtl|Ciit<*d  hy  the  nniMit  a<*tM 
of  KriMK'h  veHHelH  uf  war  In  the  nelKhlMirliood  of  the  {Mirt  (»f  New 
Y(»rk  :  that  KriMich  inin-lioatH  had  lately  nKNintl  at  tlM>  entrance  of 
that  |ic»rt,  and  liad  fiometlim*H  anchore<l  outMlde.  within  tlin»e  nilU*H 
of  tlie  ("oaKt.  for  tlie  puhmmm*  of  lnten*<i>tlnf;  any  North  twcrman 
V(»hm*1m  whirh  mitrht  leave  New  York,  and  imrtletilarly  the  iSerman 
Htf^inierH  which,  in  ("(Uimhiimmkv  of  tin*  termination  of  tlu*  hliMicade 
c»f  the  (ferniaii  |iortH.  had  rf*newe«I  tlM*ir  voyafCi^H^  On  one  «M'<*aHion 
the  Freiu'h  )nin*lN>at  Latnuvhr  TrvvUlv  Hteani(*<l  up  the  New  York 
hay.  around  tin*  <weMiian  Htininier  Uvrmann,  went  out  afcaln  nml 
anelH»re<l  «iutMlde.  UiN^ently  n  Fn»nch  frifcate  and  t%vo  Kinaller 
veKm>lH  of  war  had  arrlv«<<I  at  New  I^mdon.  <\>iiii..  on  the  pn*text  of 
riMpilriim  rf*|HiirH.  They  n^malnetl  then*  for  mmie  dayH.  tliouKh  thej 
only  had  to  reiMilr  Home  K|»arH,  which  (iiuld  have  Immmi  «kine  n(*]irly  aM 
well  at  Mil  aN  on  HlN»re.  Hut  fnmi  that  {Milnt  iiotliv  could  In'  given 
of  the  Milling  of  tiK*  tieniian  v<*wm*Im  from  New  Y(»rk.  and  nuMinif-war 
Htation<*<l  at  New  I^ondon  muld  4*aHily  lnten*ept  them.  Mr.  FMmIi.  mi  Sir 
Fldwanl  Tliornton  wild,  luid  tohl  him  that  lit*  hati  repn*MMit«*<l  to  tlM* 
Freiirh  iiilniHter  that,  altlioiiKh  In*  <<ould  not  |M>sltively  alh*g«*  a  viola- 
tion of  international  law.  In*  <<«»iif«iiIenHl  that  tlH*  pnN'«>«Mlinici«  of 
lK*lligenMit  v<»mm»Im  of  war  In  lM)Vf»rliig  alMiut  tiM*  eiitraiK-e  of  a  n<nitral 
|Nirt.  and  an  it  were  hl<i«*ka<ling  it  and  making  tin*  neighUirlKMNl  a 
Mtatloii  for  tlu*ir  olHM^rvatioiiM.  wen*  contrary  to  niHtom.  aiMl  wen* 
unfriendly  and  unmurte«»UH  to  tlH*  rnit<<<l  Stat«*H.  Mr.  FUh  added 
tluit  Mr.  ItertlM''my  had  written  on  tlH*  Hut»J«*i*t  to  the  Fn*nch  admiral, 
wlm.  in  nidy,  had  deiiie<l  the  fact  of  liovering  almut  IIh*  |M>rt.  (»r  of 
iMlng  tlM*  neighlNtrlMMMl  an  a  Htati«iii  of  t»liM*rvation.  hut  (^>iif«*i«H*«l 
that  tiM*  pnN'v'itlitig  of  tiN*  LaloHrht'  Tn'-rilh;  in  entering  the  |Mirt  of 
New  York  for  tlie  pun^owe  of  oliner^'ing  tlw*  (fennaii  Ht«*iinM*r.  waM 
impnifier.  and  that  her  nuiimaiider  liad  <<«>iiM*<|u<*ntly  lie«*ii  M*%-en*l3' 
ref»n>v«»d.  Sir  F>lward  TlK»rnt«»n  Miid  that  hln  l*ruM«ian  <<«dleagu<*,  in 
expn*M]4ing  hin  MitlMfaction  at  tlH*  iKiiuniM>*  of  tin*  pnM'lamatlon.  had 
made  «»l)M*rvatioiiH  Indlmting  that  he  iiialntaiii«*il  that  hy  Its  pni- 
vlsioiiH  merchant  v(*hm*1h  wen*  pndiihiteil  fn»m  ex|M»rtiiig  arni»<  and 
amniuniti«in  fn»ni  the  |N»rtH  of  tin*  rnlti*il  State?*  for  the  u^*  of  IIh* 
tH*llig«*n*iit.<i.  and  he  fean*<l  that  Han»n  Cendt  mli:ht  have  tel«n;niplN*<l 
in  that  MMiM*  to  hlK  <Sov«>rnm(»nt.  lie  did  iMt  f«*«>l  caMtil  u|ioii  to 
(|U(*Htion  Hanm  (iendt's  \\v\\  of  iIm*  *"Am*,  hut  «<ould  tind  no  e.\pn*M!<ioii 
in  tlH*  application  which  JustlA^iI  Kuch  an  interpn*tatlon.  Ind«*«*tl. 
Mr.  Fish  denl<*d  that  it  was  Inteiideil  X**  o»nvey  any  such  nit*fininK. 
Uil  Ilr.  A  For.  State  I'ai»*rs.  .h7h.  > 

The  foregoing  prtM^Iaiiiation  is  iiicor|Kinit<MK  mutatis  nuitainlis  in 
the  neutrality  pnM'himation  i.ssutNl  by  Pn»>iilent  K4M>st*velt,  Feb.  11, 
IIKM,  on  the  outbreak  of  the  war  U'tween  Kus^ia  and  Japan. 

Fvr.  Uel.  11M4,  :VJL 
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"  The  Pacific  fleet,  under  Commodore  Greorge  Dewey,  had  kin  for 
some  weeks  at  Hongkong.  Upon  the  colonial  proclamation  of  neu- 
trality being  issued  and  the  customary  twenty-four  hours'  notice 
being  given,  it  repaired  to  Mirs  Bay,  near  Hongkong,  whence  it  pro- 
ceeded to  the  Philippine  Islands  under  telegraphed  orders  to  capturt 
or  destroy  the  formidable  Spanish  fleet  then  assembled  at  Manila." 

President  McKinley,  nunual  message,  Dec  5,  1898,  For.  Rel.  1808,  lviii. 

An  incident  of  the  early  stages  of  the  war  between  the  United 
States  and  Spain  suggests  the  need  of  an  amplification  of  the  rule  by 
which  a  l)elligerent  man-of-war  is  required,  except  in  case  of  stress  of 
weather  or  of  need  of  provisions  or  repairs,  to  leave  a  neutral  port 
within  twenty-four  hours  after  her  arrival.     On  May  11,  ISOS,  Cap- 
tain Cotton,  of  thfe  auxiliary  cruiser  Harvard^  cableil  from  St,  Pierre, 
Martinique,  to  the  Secretary  of  the  Navy  that  the  Spanish  tori)e4lo- 
boat  destroyer  Furoi*  had  touched  during  the  afternoon  at  Fort  de 
France,  Martinique,  and  had  afterwards  left,  destination  unknown, 
and  that  the  governor  had  ordered  him  not  to  sail  within  twenty-four 
hours  from  the  time  of  the  Furores  departure.     At  noon  on  the  I2th 
of  May  Captain  Cotton  was  informed  by  the  captain  of  the  port  at 
St.  Pierre  that  the  Furor  had  about  8  a.  m.  again  called  at  Fort  de 
Franw  and  would  leave  about  noon  and  that  he  might  go  to  sea  at 
8  p.  m. ;    but  that  if  he  did  not  do  so  he  would  be  required  to  give 
the  governor  twenty-four  hours'  notice  of  his  intention  to  leave  tin* 
port.     On  the  same  day  Captain  Cotton  received  information  \vliioli 
led  liini  to  telegraj)h  to  the  Secretary  of  the  Navy  that  he  was  elosily 
observed  and  blockaded  at  St.  l^ierre  by  the  Spanish  fleet.  an<l  that 
the  Spanish  torpedo-boat  destroyer  Terror  was  at   Fort   de  Fraiur. 
Later    Caj)tain    Cotton    cabled    that    the    Spanish    consul    protesml 
against  his  stay  at  St.  Pierre,  and  that  he  had  requested  |H»rMiis>i(m 
to  remain  a  week  to  make  necessary  repairs  to  machinery.     Kej)lyiiii: 
to  these  reports,  the  Secretary  of  the  Navy  telegraphed  to  Captain 
Cotton  as  follows:  ''Vigorously  protest  against  IxMng  forced  out  of 
the  port   in  the  face  of  superior  blockading  force,  esiH»cially  a>  ynii 
were    detained    previously    in    the    port   by    the    French    authoritir- 
because   Spanish    men-of-war  had   sailed    from    another   port.     AIn' 
state  that    Tnited   States  (lovernment   will   bring  the  matter  tn  tin 
attention  of  the  French  (lOvernment.     Urge  the  United  States  con-iil 
to  protest  vigorously."     ft  proved  to  l^e  unnecessary  to  take  fnrtlur 
action.     Captain  Cotton's  n^quest   for  time  was  granted.     The  irov- 
ernor  showed  no  disposition  to  force  him  out  of  port,  only  requiring: 
twenty-four  hours'  notice  of  an  intention  to  sail;  and  the  dansrors  to 
which  the  llnrcard  seemed  to  be  exposed  soon  disappeared.     It  may 
be  ()l)s(»rved.  however,  that  as  the  enforcement,  under  circumstamY-^ 
such  as  were  described,  of  the  twenty-four  hours'  limit  would  con- 
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stitute  a  negation  of  the  a(linitte<l  privilo^  of  as>*luin  it  is  not  likely 
that  it  wouhl  Ih*  hold  to  Im'  npplirable  in  surh  n  situation. 

NhviiI  <>i>i»ratIoiiH  of  tbo  Wiir  with  Siwilii.  .'Wr^-rW!!.  44»7  41o. 

During  the  war  l)etween  the  Unite^l  States  an<l  Spain  an  interest- 
ing question  arose  as  to  the  U.  S.  S.  Monocary  in  (!*hina.  Hy  commu- 
nications of  the  Tsun^-Ii  yamen  to  Mr.  I)enhy,  United  States  minister 
at  Peking,  of  May  2  ami  May  9,  180S,  official  announct^ment  was  made 
that  the  yamen  had  telep-aplunl  the  vitvniys,  ^>vernors,  and  taotais- 
general  of  the  Yangtze  an<l  maritime  proviiuH*s  to  instruct  their  suh- 
onlinates  to  ol)st»rve  the  laws  of  neutrality.  Tn  the  <*onnnuni<*ation 
of  the  9th  of  Mav  it  was  stated  that,  in  due  ol>s«»rvan<*t»  of  interim- 
tional  law,  vessels  of  war  of  the  Indlip^nMits  would  not  U'  allowed  to 
*^  anchor  in  Chines(>  |M>rt.s.*'  In  the  pr(M*lamati<in  of  the  taotai  of 
Shanghai,  issm^i  May  *2*J,  1H9H,  it  was  inon»  pn^risidy  clct'lared  that 
Huch  vessids  nuist  not  ust»  Chinese-<*ontn)lle<l  waters  and  jM»rts  for 
anchoragi>  (»r  fijiHiting  puriM)S4»s,  or  anchor  there  for  lading  war  sup- 
pli(*s;  an4l  that,  shouhl  any  such  vessid  enter  a  ('liines4'  |H>rt.  exivpt 
under  stn»ss  of  w«»ather  or  for  n«M!4»s.sary  fo^nl  or  repairs,  it  unist  not 
remain  over  twenty- four  houi*s.  A  qm'stion  having  aris(»n  as  to  the 
applicability  of  these*  provi.sions  to  the  Momn-ary^  an  antinuat(*<l  ship 
of  war  of  light  draft,  which  hail,  UH*aus4>  of  hrr  a«laptatioii  to  river 
Hervi(v,  for  years  lieen  kept  in  Chin«»s«»  waters  for  the  |>rot<M-tioii  of 
American  citizen.s,  the  (iovernment  of  the  Tnited  Statt^s  uuiintaiiitMl 
(1)  that,  as  the  <*ircumstanc(^  of  her  h)ng-(*ontinu«*d  emphiynient  and 
her  iHifitness  for  siTvici*  at  S4»a  n»iiden»d  it  appan^nt  that  Imt  pn's<»n«v 
was  not  connei*teil  with  the  war,  she  did  not  comr  within  tin*  <i|N»raiion 
of  rules  designed  to  prev€»nt  the  us«»  of  neutral  waters  as  a  l»a*^»  of  1h»s- 
tilities,  and  (2)  that  the  existence  of  war  lN»tw<tMi  the  TnittMl  States 
and  a  third  power  ct)uld  not  deprive  the  fonner  of  the  right  to  take 
the  customary  measiin>s  for  the  protraction  of  its  <*itiz4Mis  in  China. 

Mr.  Day.  8e<*.  of  State,  ti)  Mr.  iH-nliy.  min.  to  <*liUiii.  N«».  15ii:t.  Juiu*  7. 

IWIH.  MS.  Iimt  r\\\\m,  V.  ."ii^l.     TIm*  l/oMm-ar;/  r<MiiiiliM*«l  in  rhiim. 
For  tlie  priM'laniatlim  <»f  the  ttiotai  nf  Sluuiicluif.  mv  I*riH.*latiuitluii**  niid 

Decree*  duriug  the  War  u-fth  S|mlii.  lS-*Jo. 

.1.    llRPAIBII. 
(1)    or  WAB  l»AMA<*i:    IMADMIfUmiLK. 

8  laif). 

The  Buenos  Ayrean  privativr  Juural  put  in  at  Baltimore  f<ir  the 
purpose  of  making  repairs  after  an  action  at  sea  with  a  Brazilian 
cruiner.  Under  these  circumstances,  the  <«<dlector  of  customs  at  Bal- 
timore was  instructed :  "*  ^\llilbt  you  will  not  fail  to  allow  her  the 
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u^al  hoEpitality,  and  to  procure  the  ttecess&ry  refrealnm>nti;,  (li« 
President  directs  that  you  will  be  careful  in  preventing  any  augineo- 
tatjon  of  her  force  and  her  making  any  repairs  not  wttrranteDi  by 
law.  With  respect  to  the  latter  article,  the  reparation  of  dnmages 
which  she  ma;  have  experienced  from  the  wa  is  allowable^  hot  At 
reparation  of  those  which  ma;  have  been  inflictci:!  in  the  action  ■' 
inadmissible." 

Mr.  Clay,  See.  of  State,  to  Mr.  HcGnHoch.  A|iril  7,  1S28.  Zi  US.  Oaa. 

Let  in. 
See,  to  tbe  Bame  effect,  Hr.  Clar.  Sec.  of  Stale,  tn  Mr.  Tlicnupsau.  ett- 

lector  at  New  Toi^,  April  9, 1828,  22  US.  Uom.  Let.  1.7S. 
See.  also.  Sec  of  State  to  At  Oen..  April  22,  1828.  22  MEL  Dom.  Let.  IS; 
Wirt  At  Qea.,  May  8. 1S28,  2  Op.  80. 

June  S,  1905,  three  Rnssian  men-of-war,  the  AvrorOy  the  Oleg,  and 
the  Zemtchug,  after  an  engagement  with  tlie  Japtneae,  sou^^t  a^im 
at  Manila.  The  commander  of  the  squadron,  Admiral  Bnqint, 
irtated  that  the  Aurora  and  the  Oleg  were  serioaaly  damaged,  and  ttit 
the  Zemtchug  was  in  bad  condition;  and  he  requested  permisraao  ts 
make  repairs  and  to  fill  up  with  provisions  and  coal.  On  hoard  Ae 
ships  there  were  a  hundred  and  thirty  wounded  men-  Penninn 
was  at  once  granted  by  the  local  authoiities  for  the  landing  of  a 
number  of  these ;  and  an  examination  was  made  b;  a  United  State 
naval  board  of  the  condition  of  the  Ediips.  It  was  foond  HuA  tfca 
Aurora  and  the  Oleg,  which  were  seriously  injured  near  the  watw 
line,  would  require,  respectively,  thirty  and  fifty  days  to  repair,  while 
the  Zcmtckutj  would  require  seven ;  and  that  none  of  them  had  ccmI 
enough  to  steam.  Admiral  Enquist  desired  three  thousand  tons  of 
coal.  The  facts  were  immediately  reported  by  the  authorities  in  the 
Philippines  to  the  War  Department  and  the  Navy  Department,  bv 
wliicli  they  were  in  turn  communicated  to  the  Department  of  Statp. 

Tn  a  memorandum  of  June  5,  1905,  Mr.  W.  \j.  Penfield,  then  Kolici- 
tor  of  (he  Department  of  State,  after  referring  (1)  to  Art.  VI.  of  the 
treaty  of  Washington  of  May  8,  1871,  by  which  it  is  declare*!  that  s 
neutral  guvcrnnient  is  bound  not  to  permit  either  belligerent  to  mste 
use  (if  its  ports  or  waters  as  tlie  base  of  naval  operations  against  tbe 
olluT  or  for  the  purpose  of  renewal  or  augmentation  of  supplies  of 
anus  and  munitions  of  war  or  the  recruitment  of  men;  (2)  to  Ibf 
clause  in  the  President's  neutrality  proclamation  of  Feb,  II.  19(M. 
limiting  the  stay  of  belligerent  men-of-war  to  twenty-four  hoiiR. 
except  in  certain  cases;  (3)  to  the  similar  clause  in  the  British  neu- 
trality proclamation  issued  during  the  Spanish-American  war;  anJ 
(4)  to  the  clause  in  the  neutrality  rules  promulgated  by  the  Italian 
(Jovernnient  in  18fi4,  and  again  in  1898,  forbidding  the  increise. 
under  pretext  of  repairs,  of  warlike  force  by  belligerent  ships,  or  the 
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execution,  under  such  pretext,  of  any  work  that  rouhl  in  any  way  a«hl 
to  tlieir  fighting  strength,  expresMMl  the  opinion  that  the  Pnvsidmt's 
pnM*lamation  of  February  11.  11>()4,  in  what  it  said  <*onrerning  n*pairs 
of  UdlipTent  ships,  refernMl  oidy  to  danuige  eauM»d  liy  the  sea  and 
not  to  danuige  caused  hy  war,  and  that,  if  tlie  Russian  ships  were 
{MTUiitted  to  renew  their  fighting  strength,  either  hy  tlie  restoration 
of  their  guns  or  of  tlieir  armor  plate,  or  to  repair  any  othtT  <hnnag«* 
causi'<I  In*  the  guns  of  the  tTapanc*se  fliH?t,  the  neutral  i>ort  in  which 
such  tilings  wtTe  aUowed  would  IxM'onie  a  naval  ars4»nal  f«)r  the  U^llig- 
en»nt  and  a  l>as*»  of  his  hostile  o|)erations.  He  adverted  to  the  intern- 
ment of  the  Kussian  cruiser  Lena  at  San  Franeix-o.  in  the  sum- 
mer of  IIKVI,  on  the  ground  that  the  repair^  which  she  nnjuired  wrre 
M)  extensive  as  to  amount  to  a  renovation  of  the  ship,  although  in 
that  cas<»  there  was  no  war  dainagi*  to  Ih»  n^pairecl. 

In  <*(»nf()riiiitv  with  the  view  taken  in  this  iiiem(u*andum,  the  Sim*- 
retary  of  the  Xavy  on  the  same  tlay  telegraphetl  to  Admiral  Train, 
mmmanding  the  I'nited  States  A*^iatic  FhH*t.  then  at  Cavite,  that  tin* 
Itus^ian  vess«»ls  could  not  Ih»  allowed  to  repair  war  damap*s  unless 
interiHMl,  it  iH'ing  the  iK)li<'y  of  the  Tiiited  State>  to  ri'Mrict  all  Ud- 
ligen»nt  ojK'rations  in  its  |K)rts.  Admiral  Train  was  instructed  to 
c*onfer  with  Mr.  Wright,  governor-g*»neral  of  the  Philippines,  and  if 
he  approviMl  to  take  eliarge  of  the  vess^d^. 

On  the  next  day,  June  (►,  the  War  I)(*partment  instructed  (lovernor 
Wright  to  a«lviM»  Admiral  Kii<|uist  that  a^  his  shi|>«^  \\en»  -»ufr«'riiig 
from  damage  due  to  Imtth*  an<l  a^  it  was  the  policy  of  the  I'liittMl 
States  to  restrict  all  o|K»rations  of  Udligerents  in  neutral  |M)rts,  the 
Pn*si(lent  could  not  cons4»nt  to  any  repairs  unless  the  *«liip>  were 
interned  at  Maiiihi  till  tht*  rhiM'  of  hostilities,  (lovernor  Wright  wa<* 
furthiM-  dire4'ted,  aft«*r  notifying  Admiral  Knqiii>t  nf  thi*  conclu- 
sion. t<»  turn  ov«*r  the  execution  of  the  ordrr  to  Admiral  Train. 

In  n*|Mirtiiig  on  June  <»  tli*'  rxreution  of  theM*  ordrr-.  (ioxnnor 
Wright  stattMl  that  Atlmiral  Knquist.  on  U'ing  advi>4*d  of  lli«*  ruling 
)*s  to  repair^,  had  e\pn>>M>d  a  wi^h  to  cahle  his  governmi'iit  c»n  tli** 
subject,  and  hati  a>ke(l  \\lM*thi*r  hc>  would  In*  nN|iiiriMl  to  put  to  «4ni 
within  twenty-four  hours  or  would  U*  allowed  to  obtain  <*oal  and  |>ro 
visions  sufliei(*nt  to  takt*  him  to  his  n«*an'-t  |N>r(.  Tlu*  ^lup^.  siid 
Governor  Wright,  had  Ihi'ii  allowinl  t(»  tak«  only  l.V»  ton**  of  roal  for 
UM*  in  the  harlnir.  and  enough  ftMnl  >upplii's  to  la^t  from  day  t(»  day. 
(fovernor  Wright  alni  Matinl  that  he  had  juM  re<t»i\«'d  a  t*ommuni(*a- 
tion  fn»m  the  Ja|)anes4»  cotisul  at  Manila  calling  alt«*iilion  to  the  fact 
that  llinN*  Ku>*>ian  war  ship^  liatl  Imi*ii  in  tlu*  liarlN>r  siiuv  the 
night  of  June  .H,  and  asking  wheih«T  the  *J4-hour  limit  would  Ih» 
enfonvd.  lie  had  n>plied  that,  in  virw  of  the  (Condition  of  tin*  **hips 
and  of  their  nn^uest  fur  coal  and  n*pairs,  he  was  awaiting  instructions. 
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With  reference  to  this  report  the  War  Department,  on  the  same 
day,  instructed  Governor  Wright  that  the  President  directed  that 
the  24-hour  limit  must  l^e  strictly  enforced,  and  that  the  necessary 
supplies  and  coal  must  be  taken  within  that  time. 

On  Jun(»  0  Admiral  Train  reported  that,  as  the  Russian  ships  had 
not  left  the  harl)or  within  the  required  24  hours,  he  had  notified 
Admiral  Enquist  that  the  force  under  his  command  must  be  con- 
sidered as  interned  after  June  8  at  noon.  Admiral  Train  stated  that 
disarnuiment  was  going  on  by  removing  the  breech  plugs,  and  that 
the  engines  were  sufficiently  disabled  for  the  purpose  of  internment 
by  limiting  the  coal  supply.  He  added  that  Admiral  Enquist,  in 
accordance  with  instructions  of  his  government,  had  expressed  hih 
v.'illingness  to  give  his  parole  und  the  paroles  of  his  officers  and  men 
not  to  take  any  further  part  in  the  war. 

June  19,  lOQa,  the  Russian  ambassador  at  Washington  inquiml 
whether  the  hospital  shij)  Kosfroma^  which  had  been  ordere<l  from 
Shanghai  to  Manila,  would  be  allowed  to  take  wounded  or  sick  offi- 
cers and  sailors  from  Admiral  Enquist's  vessels  back  to  Russia  on 
their  giving  their  paroles  to  take  no  further  part  in  the  war.  A 
similar  inipiiry  was  received  from  Admiral  Train.  The  matter  was 
on  June  20  l>rought  to  the  attention  of  the  Japanese  legation,  but  on 
the  next  day,  Ix^fore  its  answer  was  rec*eived,  the  Kostrorn/i  arrived  at 
Manila,  and  the  President  deemed  it  proper  and  humane  to  direct  a 
compliance  with  th(»  Russian  rccpiest,  upon  the  officers  and  men  driv- 
ing their  parole,  in  accordance  with  the  assurance  given  in  ili*^ 
Russian  ambassador's  note.  Meanwhile,  the  Japanest^  (loverniiioni 
instructed  its  legation  to  state  that  it  would  not  object  to  any  dispo- 
sition which  the  Ignited  States  might  see  fit  to  make  of  the  subject. 

rfune  'JO  Admiral  Kncjuist,  through  the  P'rench  consul,  asked  |hm 
mission  to  bring  fi'oin  Shanghai  material  other  than  numitions  of 
war  foi"  T-epairing  his  vessel,  such  as  cordage,  sail  cloth,  waste,  ainl 
oil  for  iiiachinerv,  and  other  articles.  Permission  was  granted  l»y 
the  War  Department,  with  the  understanding  that  the  vessels  wen* 
still  to  remain  in  internment. 

June  :![  Admiral  Train  incfuired  whether  the  hauling  down  of  ih^ 
ilag  of  the  Knssiaii  ships  was  regarded  as  a  necessary  ctmdition  of 
internment.  The  Department  of  State,  on  l)eing  consulteil.  advi^^l. 
June  '28,  that  the  interiunent  of  the  ships  did  not  take  from  them 
their  nationality,  and  that,  although  the  hospitality  which  the  Rn^ 
sian  shii)s  enjoved  at  Manila  was  limited  bv  the  exiijencies  of  war 
and  the  duties  of  the  Ignited  States  as  a  neutral,  vet  their  internnu'nt 
wouhl  not  seem  to  dej)rive  them  of  the  mere  privilege  of  flying  their 
national  coh)rs.  Admiral  Train  was  accordingly  instrticted  that  the 
hauling  down  of  the  flag  was  "not  considered  a  necessary  condition 
of  internment,'' 
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July  20,  1D05,  the  Russian  ambassador  at  Wasliington  askod  tliat 
Sublieutenant  Ii4»rtens<)n,  of  the  Aurora^  Im»  nllowe<l  to  ivtiirn  to 
Russia,  on  his  pantle  not  to  take  further  part  in  tin*  war.  The 
nnpiest,  whii^h  apjMMired  to  Ih»  made  as  for  a  favor,  was,  with  the 
eoneurrenn*  of  the  JapaneM*  (lovernment,  panted.  It  simmi  ap|x*aivd, 
however,  by  a  rable  from  Manila,  that  Sublieutenant  Ii«Ttenson  was 
ill,  and  that  Admiral  Knquist  had  asked  |M*rmission  not  only  for  him. 
but  for  rt»rtain  other  officers,  who  also  wen*  ill,  to  n»tnni  to  Russia, 
their  physical  condition  nHpiirin^  that  they  leave  the  (*limatc  of 
Manila.  Permission  was,  with  the  ec»ncurn»ntv  of  the  Japanese  (lov- 
ernment,  p^ntinl  for  their  return  to  Russia  on  parole,  it  ap|N*arin^ 
by  the  examination  and  ri*|)ort  of  the  Fnited  States  naval  authorities 
at  Manila  that  they  were  ill.  The  i>ermission  embraivtl  two  lieuten- 
ants and  two  sublieutenants. 

Toward  the  end  of  Julv,  11K)5.  the  Russian  (fovernmcnt  annountvd 
that  it  would  detail  Commander  Harts<*h  to  take  (H>nunand  of  the 
Aiiront^  in  plan*  of  (^aptain  le^orietT,  d«Mi»as*Ml.  The  naval  authori- 
ties at  Manila  wen*  instru(*te<l  to  |M*rmit  him,  on  his  arrival,  to  take 
(MMnmand  of  the  ship,  and  to  obtain  his  parole  under  the  >ame  con- 
ditions as  were  nnpiinMl  of  the  offi<i*rs  of  the  other  interned  vess4»ls. 

(>ctolx»r  7,  llK)r>,  the  c*onunander  of  the  I'nitcnl  Stat<*s  naval  fonvs 
in  the  Philippim*s  cable<l  that  .Vdmiral  Kncpiist  had  aski^l  |MTinission 
for  Shipbuilder  I^)hvitzky  to  n*turn  tf»  Russia  on  pan>le  for  ur<rt*nt 
and  satisfactory  jK'rsonal  n»asi>ns.  Tn^ler  the  (*onditions  then  exist- 
ing, it  iMMUfT  assuuHHl  that  a  ''shipbuilder**  was  not  an  active  <^)ni- 
batant,  |M'nnissi(m  was  granted  without  obtaining  the  <*ons4*nt  of  the 
Japanese  Government. 

Octoln-r  18,  lt>05,  Mr.  R<H)t,  SiH*retary  of  State,  n»ferring  to  his 
letter  of  the  14th  of  the  month  to  the  S4H'n»tary  of  th«»  Xavy  advising 
the  latter  that  the  Govermnent  of  the  Fnited  States  hatl  Invii  offi(*i- 
allv  notifietl  of  the  ratification  of  the  tn*atv  c»f  |N*a<v  lM>tW(N*n  Russia 
and  Japan  by  Uith  (iovernment^  and  that  the  Lena  anti  her  comple- 
ment at  San  F^rancisi'o  might  Ih»  ndeasi»d,  wn>te  to  the  S*»cn»tary  of 
the  Navy  that  the  same  tn^atment  might  In*  a(*<*onhMl  to  the  Russian 
war  vess(ds  and  their  complements  at  Manila  (»r  in  Philippim*  water-. 
Instructions  wen»  acmnlingly  given  tt>  the  Tnited  States  naval 
authoriti(*s  in  the  Philippines,  ami  within  a  few  day**  the  vesx^N 
departed. 

Mr.  Mtirton.  Se<*.  of  Navy,  to  See.  of  Stiite.  Juno  ."».  IImCi:  .MeiiH>r:iii<ltiiii  of 
Mr.  IVnneta.  ."^lUeitor  nf  lV|Mirtiii«»iit  of  State.  .Inii«*  .V  l!Mir>;  Mr. 
Morton,  Se<\  of  Navy,  to  S4i-.  of  Stale.  June  ."i.  llnCi;  Mr.  Taft.  S***-. 
of  Wnr.  to  Se<\  of  State.  June  Ti.  l!mr»;  .Mr.  on%»»r.  .\«t.  S4»i-.  of  War.  to 
8e<\  tif  State.  June  Ci.  l«iiC»:  nauM*  to  naine.  Juno  c,,  |«nc»:  •yinie  to 
MinM*.  o»nfl(l..  Juno  «i,  l!mr»:  Mr.  I>arnni;.  \vX.  S4m«.  of  Na%y.  Juih* 
9,  IWiTi;  Mr.  Taft.  S^-*-.  of  War.  to  S«m-.  of  Stato.  June  !».  llMCi;  r.iunt 
CttMlDl,  Uiuwlttu  auibuiM.,  tu  Mr.  LAfuuilm  Act.  2$ec.  of  State,  Juia'  m. 
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1906 ;  Mr.  Darling.  Act  Sec.  6t  NaT:r.  to  Sec  of  State*  lone  1$^  MB: 
Mr.  Loomls,  Act  Sec.  of  State,  to  Mr.  Takabtm,  Japanese  biUl«  Na 
203,  June  20, 1905 ;  Mr.  Loomia,  Act  Sec  of  State^  to  Mn  Hlokl,  Jtf^ 
charge,  Jane  21,  1905 ;  Mr.  Hlokl,  Jap.  charge  to  Mr.  Loomis,  Jaae 
22,  1905 ; .  Mr.  Hay,  Sec.  of  State,  to  Count  Caasiol,  Rma.  amh..  Ha 
207,  Jnne  23,  1905;  Mr.  Pelrce,  Act.  Sec.  of  State,  to  Sec  ofNity, 
June  24,  1905;  same  to  same,  June  24,  1906;  Mr.  Darling,  Act.  8ml 
of  Navy,  to  Sec.  of  State,  <9>nfid.,  June  24,  1906 :  Ifr.  Taft,  Sec  «r 
War,  to  Sec.  of  State,  June  20,  1905;  aame  to  same,  June  24,.  tM: 
Mr.  Darling,  Sec.  of  Navy,  to  Sec  of  State,  conflcL,  June  24^  1965; 
Mr.  Pierce,  Act  Sec  of  State,  to  Sec.  of  Navy,  June  28|  1906;  Ml 
Bonaparte,  Sec.  of  Navy,* to  Sec.  of  State,  July  1«  1905;  Baron  Rom, 
Ruas.  amb.,  to  Mr.  Adee,  Act.  Sec  of  State^  July  dd.  1M5;  Mr.  Adu^ 
Act  Sec  of  State,  to  Mr.  Hiokl,  Ja|i.  charge  July  27,  1906;  )fr. 
Hiolci  to  Mr.  Adee,  July  28,  1906;  Mr.  Adee,  Act  Sec  of  Stated  to 
Sec.  of  Navy,  July  29,  1905 ;   Mr.  Adee,  Act  Sec  ^  State,  to  IBiam 
Rosen,  Russ.  amb..  No.  5,  July  29, 1906 ;  Mr.  Bonaparte,  Sec  of  Naiy, 
to  Sec  of  Stote,  Aug.  2,  1905;  same  to  same  Aug.  4,  1905;  mmt 
to  same,  July  28,  1906;    Mr.  Adee,  Act  Sec  of  State,  to  Sec  af 
Navy,  July  29,  1905;  Mr.  Adee.  Act  Sec  of  State,  to  Mr.  Htail, 
Jap.  cbarg^,  July  29,  1905 ;   Mr.  Hiokl  to  Mr.  Adee,  Jnly  3t,  1916; 
Mr.  Adee,  Act  Sec.  of  State,  to  Sec  of  Navy,  Aug.  2, 19Q6;  Mr.  AdM^ 
Act.  Sec  of  State,  to  Baron  Ros^,  Rubs,  smb.,  Anip.  2,  1906;  Mt 
Bonaparte,  Sec  of  Navy,  to  Sec.  of  Stote,  Aug.  3,  1906;   Mr.  Adee 
to  Jap.  cbarg§,  Aug.  8,  1906 ;  Mr.  Darling,  Act  Sec  of  Navy,  to  SecL 
of  State,  Sept  19,  1906;    Mr.  Adee,  Act  Sec  of  State,  to  Baroa 
Rosen,  Sept  21,  1905;  Mr.  Adee,  Act  Sec  €t  State^  to  Mr.  TtekaMia, 
Jap.  mln..  Sept  21,  1905;   Mr.  Adee,  Act.  Sec  of  State,  to  Sec  of 
Navy,  Sept.  21,  1905;    Baron  Roseu,  Russ.  amb.,  to  Dept.  of  State. 
July  27,  1905;    Mr.  Adee,  Act  Sec.  of  State,  to  See.  of  Navy.  July 
31,  1905;    Mr.  Adee,  Act  Sec.  of  State,  to  Mr.  Hioki,  Jap.  charge. 
No.  211,  July  .31,  1905;   Mr.  Bonaparte,  Sec.  of  Navy,  to  Sec.  of  State, 
Aug.  2.  1905 ;    Mr.  Adee,  Act.  Sec.  of  State,  to  Sec.  of  Navy,  Aug.  T. 
1905;    Mr.  Darling,  Act  Sec.  of  Navy,  to  Sec.  of  State,  Aug.  9,  1905; 
Mr.   Bonaparte,   See.  of  Navy,  to  Sec.  of  State,  Oct   7,   1905;    Mr. 
Bacon,  Act  Sec.  of  State,  to  Sec.  of  Navy,  Oct  11,  1905;    Mr.  Bona- 
parte, See.  of  Navy,  to  Sec.  of  State.  Oct.  13,  1905;  Mr.  Root  Sec 
of  State,  to  See.  of  Navy,  Oct  18,  1905 ;   Mr.  Bonaparte,  Sec.  of  Navy. 
to  Sec.  of  State,  Oct  20,  1905 ;    Mr.  Darling,  Act  Sec.  of  Navy,  to 
See.  of  State,  Oct  28,   1905;    Mr.  Root,   Sec.  of  State,  to  Sec  of 
Navy.  Nov.  2,  1905;    Mr.  Root,  Sec.  of  State,  to  Baron  Rosen,  Rosa, 
amb.,  Nov.  2,  1905;   MS.  Dept  of  State. 
As  to  the  ease  of  the  LenOy  see  Infra,  §  1317. 

(2)    ORDINARY   damage:    LIMITATIONS;    INTERNMENT. 

§  1317. 

The  Spanish  torpedo-boat  destroyer  Temerario^  which  was  re- 
ported to  have  been  sent  down  the  coast  of  South  America  to  inter- 
cept the  U.  S.  S.  Oregon  on  her  way  around  Cape  Horn  to  Cuba,  was 
permitted  by  the  Paraguayan  Government  to  lie  up  during  the  wtr 
at  Asuncion,  in  a  condition  of  disability  unfitting  her  for  service. 
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On  Aufnist  12,  1904,  the  Russian  cniisor  Affkold  and  tho  Russian 
t4)r|N><io-lN)at  d<>«tnm»r  (/rosorol^  whicli  luid  c»s<'aiKHl  fnnn  Port  Ar- 
thur, arrived  at  Sluin^hai,  when*  they  sought  to  obtain  repairs.  On 
the  17th  of  August  they  were  visite<I  by  (^Iiin<»s4»  ofiirial.H,  who  n*- 
|M>rt«Ml  that  the  n'pairs  of  the  (wnnoiu>i  wouM  nnisunie  ri^ht4H*n 
days  and  thos*»  of  the  Anhthl  twenty-ei^ht.  On  the  19th  of  August 
the  taotai  notititM]  tlie  Russian  consul -p^neral  that  the  vos^ds  had 
lMN»n  in  Shanghai  s<»ven  days,  and  that  lie  would  n»<|uin»  tho  (rroznrot 
to  h'ave  within  twenty-four  hours  and  the  Ankohl  to  eoniplett*  her 
n»pairs  within  forty-ei^ht  hours,  and  to  ^o  out  within  twenty- four 
thereafter.  This  demand  the  Russian  eonsid -general  refuMMl.  Mean- 
while, the  Standard  Oil  Company  had  asked  protertion  for  their 
plant,  near  which  the  Af*kohl  lay,  in  (*as4*  the  hitter  should  Ik^ 
attacked  l»v  the  Japan(*s<*.  On  the  2t>th  of  .Vupi>t  the  taotai  wrote 
to  the  s4*nior  consul  and  dis<*Iaimed  further  respon>il>ilitv  for  anv- 
tiling  that  mi^ht  hap|N»n.  The  consul-p*neral  of  the  Tnited  State's 
callfHl  a  ni<*<*tin^  of  the  nmsular  ImmIv  to  consult  what  action  the 
neutral  |M>wers  shoidd  take.  Meanwhile,  he  was  instruct<M|  by  his 
(rovernment  that,  although  he  was  to  pn>test  apiin^t  any  a(*t  endan- 
^*rin^  ntMitral  inten^sts,  he  was  not  com|M*tent.  in  union  with  the 
<*on>ular  IhmIv,  to  ^ivc  etfi^'t  to  (^hinaV  neutrality;  that  he  was  to 
saf<*puird  (»idy.  as  far  as  |)<»ssible,  American  neutral  inten*>ts  if 
thnMitened,  but  was  not  to  connuit  hiiuM^lf  to  anv  thetu'v  that  the 
I'nited  States  could  Ih»  c'alled  u|)on  by  Chiini  or  by  the  fon*ipi  n>n*<uls 
to  ^uarantiH*  C^hineM*  neutrality.  At  the  same  time,  the  .Vuieri(*an 
minister  at  Peking  was  din^cted  to  um>  his  influencv  to  ^up|M»rt  tht* 
(lovernmeiit  of  China  in  its  denmnd  for  the  neutralitv  of  it^  waters. 
The  taotai  at  Shanghai  sul)MH|uently  nt»titied  th<*  Russian  consul- 
p»neral  that  lM>th  Umts  must  complete  their  repairs  by  ncMin  of  the 
ti'Ul  of  .Vupist  and  leave  inuncHliately  ther«*after.  The  Ruvnian  <*«»n- 
sul-pMienil  apiin  n*fus4Hl  to  mmply  with  the  taotaiV  demaiul.  and. 
as  the  n*pairs  wen*  Umii^  ex«'cute<l  by  a  Kritish  company,  over  which 
the  taotai  had  no  (H>ntrol,  the  latt<*r  appli«M|  to  the  British  (*onsul- 
^•neral,  in  order  that  the  work  mi^ht  In*  stop|MMl.  Tht*  Hriti^h 
<n>nsul-fn*n«*nd,  after  (*«»nsultation  with  the  Ru^^ian  <'<)n^ul-;r<'ueral. 
pive  notin*  that  work  woultl  stop  on  the  iMth  of  Aii;rnM.  On  that 
(hiy  the  taotai  n^viviMl  a  tlispatch  from  the  Rn*«*«ian  ron^id-;;enernl  to 
the  eff<H*t  that  Uitli  v«*ss4»ls  wen*  to  U»  disarmed.  On  the  I'Tth  of 
Aupist  IVin<v  Ch'in^  informed  the  .VpM*rican  niini-<tiT  at  Peking 
that  the  coinnnind(*rs  of  the  Russian  ve>M»U  had  api^MJ  in  lo\\«»r 
their  rtap<  on  the  evening?  of  the  'jrith  of  August :  that  thi«*  wa**  to  lie 
«*onsiden*<l  as  «*<|uivalent  to  disannament,  and  that  tht*  *^>ltlii*r^  woidd 
lie  withdrawn  and  th<*  ^lilors  M*nt  hom«*.  in  a4*<*i>nlan<*e  with  th«* 
prw^tnlent  establishe*!  in  the  caM»  of  the  Moml)*tr.  Prince  Cirinjr 
furtlier  stat^Ml  that  a  telegram  had  at  Duce  bwn  s(*nt  to  the  taotai  to 
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st«  that  thi«  wns  carrit-d  out,  with  tlu>  rcsiill  thai  ihtrc  t 
ilaiii!)^^   to   Uii>   |)roi>erly   of   llie   Standard   Oil  Cumpai 
foreign  iiiUtri'sts  at  Shanghai, 
For.  Ilel  ini>l,  ]^T-U(l. 

It  apptfiirs  thnt  in  the  cast-  of  the  Riissinii  cruiser  Auk 
destroyer  Grosovoi  liie  .Tupane^  < iovernineiit  on  the  l!)tJ 
notifittl  Peking  that  the  Russian  ships  should  be  rcqiiit 
Sluiiighui,  either  immediately  or,  if  newjisary,  after  twod 
lo  make  them  seaworthy;  and  that,  if  they  were  iiiiwilli 
Shanghai,  lliey  shoukl  k'  disarmed  without  iimkiiig  uny 
th'taiiied  in  port  till  the  etmdiisiDti  of  the  war,  In  It 
Chinas  failiiii-  to  eiifoive  either  of  those  threw  hIIlti 
tlapane.sc  (iovernment  rewerved  the  right  to  take  sueli  i*! 
iiie.a.sij|-es  us  it  might  deem  necessary,  reponsihihty  for 
(luences  to  rest  with  China.  Siibseijuently,  in  n"^w  of  i 
Itosrtinu  of  the  Chinese  (Jovenmient,  .Tapaii  consented  (o 
Ihe  21st  of  August;  and  when  the  Chinese  fioveniment 
fill-  -J-'id  nf  August  an  e.vtensiun  for  repairs  and  for  the  'I 
(hi-  >hi|is  till  MiHtii  of  the  '28tlu  the  Japanese  Guvmii 
pi-ate,sl..d. 

For.  i;.-i.  i;t.hi.  .i;;n. 

In  conneetiou  wilh  the  arrival  at  Shuugluii  of  Ihu  Rus 
.IaXoW,  the  Ameriean  eonsid -genera I  was  instnidwl  thai 
1.. .  ..miiiit  himself  lo  any  theory  that  the  United  Stall*  cou 
<  II  iiy  China  or  hy  the  foreign  consuls  to  guarautif  Chili»«' 
that  ho  was  tii  safeguard  only,  as  far  as  iM)Ssible,  Aniern 
iiiteresls  if  threatened,  and  to  avoid  all  indications  of  gi'H 
■  and  that  the  tttninst  circumspection  was  requin>d. 

Mr.  A.lee.  Aft.  Sec.  of  State,  to  Mr.  Conger,  min.  In  l-'I'i"". 

niot.  For.  Rel.  IIWM.  IM7. 
TUe  Aiiierii-HU  uiliilster  tit  feking  wan  at  liie  snine  Unif  'I'l 
Ilia  Uilliieui-e  ti)  BuniHirt  tie  Uhlnese  Dovmmient  1"  "' 
ibe  neulralliy  in  fbineae  watcrn.  sUiec  hii  anils''  .ir  I* 
l(,v  oue  of  rhe  ttelllKercutH  wonl'l  iialurallj*  jiruvolii'  f<Mi 
.itber.  (Mr,  Uny.  Bee,  of  Stiiti-.  to  Mr  Cotifii-r,  leL  A 
For.  Itel.  I'XM.  1K7,) 

Tn  August^  19(M,  Dr.  von  Miihlberg.  imperial  aeliiig  ^ 
state  for  foreign  affairs,  stated  that  the  Russian  shiiw 
taken  refuge  at  Tsingtau,  including  the  baltle  ship  ^c"' 
three  torpedo  Ixints.  had  been  disarmed  by  the  tierman 
and  wonld  not  Im  allowed  to  repair.  I>r.  von  Miildlx-''? 
that  Ihe  principles  of  international  law  with  regard  to 
'•f  Udligerent  ships  in  neutral  port.-j  were  very  difficult  of  a 
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be  prescribed  by  the  ocunmandant  of  the  navy-yard ;  (2)  tfaat  tin 
captain  of  the  Lena  should  give  a  written  guarantee  tihat  talie  shoiU 
not  leave  San  Francisco  till  peace  had  bemi  oonduded,  and  that  thi 
officers  and  crew  should  be  paroled  not  to  leave  San  FranciaoD  t9 
some  other  understanding  as  to  their  disposal  might  be  readied  b^ 
tween  the  United  States  and  both  bdligerents;  (8)  that,  after  db* 
armament,  the  vessel  might  be  removed  to  a  jmvate  dock  for  such  tm^ 
sonable  repairs  as  would  make  h^  seaworthy  and  i^esarve  h&t  in 
good  condition  during  detention,  or  be  so  i?epaired  at  the  navy-yard, 
should  the  Russian  commander  so  electa  and  that  while  at  the  [Nrivtte 
dock  the  commandant  of  the  navy-yard  should  have  the  custody  of 
the  ship,  and  that  the  repairs  should  be  overseas  by  an  engines  off- 
cer  to  be  detailed  by  him;  (4)  that  llie  cost  of  repairs,  of  {Hnivite 
docking,  and  of  maintenance  of  the  ship,  officers,  and  crew  uriiile  ia 
custody  should  be  borne  by  the  Russian  GhDvemm^at,  but  the  b»tiiilig 
at  Mare  Island  and  the  custody  and  surveillance  of  die  vessel  by  the 
United  States;  (6)  that  the  vessel,  wh^a  repaired,  if  peace  had  Dfll 
th^i  been  concluded,  should  be  taken  back  to  Mare  Isiiuid  and  time 
held  in  custody  till  the  end  of  the  war.  The  Bifflsian  ambassador 
expressed  the  adherence  of  his  Government  to  these  conditions,  bat 
asked  that  the  officers  and  crew  of  the  vessel,  except  5  officers  and  KM 
seamen,  who  were  necessary  for  her  care,  might  be  permitted  to  leaw 
the  United  States.  The  Japanese  Govemm^it,  on  the  other  hand, 
asked  that  all  the  officers  and  crew  be  detained  in  the  United  States 
till  the  termination  of  hostilities.  The  President  decided  that  it 
would  not  be  consistent  with  neutrality  to  grant  the  request  for  the 
repatriation  of  any  of  the  officers  or  crew  of  the  Lena^  unless  both  the 
belligerents  agi'eed  to  it.  Without  such  an  agreement  he  regarded  the 
position  of  the  men  as  being  identical  in  principle  with  that  of  a 
military  force  entering  neutral  territory  and  there  necessarily  held 
by  the  neutral. 

December  10,  1904,  the  Russian  ambassador  asked  that  tlie  captain 
and  crew  of  the  Lena  might  be  permitted  to  celebrate  the  name  d»y 
of  the  Emperor  on  the  19th  of  the  month,  by  hoisting  the  national 
flag  over  the  vessel,  dressing  the  ship,  and  firing  the  imp>erial  salute. 
The  United  States  assented  to  the  display  of  the  national  standard 
and  the  dressing  of  the  ship,  but  found  it  impracticable  to  agree  to 
the  firing  of  the  salute,  in  view  of  the  fact  that,  as  the  Lena  was  not  in 
commission,  but  was  lying  in  a  friendly  port  completely  disarmed  and 
in  the  custody  of  the  United  States  till  the  end  of  the  war,  her  char- 
acter as  a  warship,  including  the  function  of  saluting  and  the  right 
to  receive  salutes,  was  in  abeyance. 

For.  Rel.  1904,  428-430,  785-790. 

See,  particularly,  Mr.  Adee,  Act.  Sec.  of  State,  to  Count  Cassini,  Rnflsiaa 
amb.,  tels.^  Sept.  14  and  15^  1904 ;  Mr.  Lpomls,  Act  ^ec  Qf  ^Ute,  tP 
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Tount   CaMHlni.   8<>|>t.  24.   lOcil;  Mr.   liny.   Rec.  of  Btate.   to  Count 
CuHNinl.  No.  15.VJ.  IXm«.  14,  VMH:  For.  K**l.  llim.  7S.V7WJ.  787.  788,  780. 

'*  It  shall  Ih»  luwfiil  for  (ho  Pn»si(l«*nt,  or  such  |M»rsoii  as  he  shall 
oin|)o\v«*r  for  (hat  |Mir|H)s4',  (o  employ  siirh  part  of  (h<*  land  or  naval 
fonr.^  of  (he  TnitiMl  S(a(es,  or  of  (he  niilida  (hen»i>f,  as  shall  Ih» 
niHi»>sjirv  to  <*oni|M'l  any  forei^i  v<»ss4»l  to  depart  the  Tnite^l  Statt»s 
in  all  eas4»s  in  whieh.  hv  (he  laws  of  nations  or  (he  (n»a(ies  of  (he 
rni(e*l  S(ates,  she  on^ht  not  (o  nMnain  within  (he  l'ni(eil  States." 

HfH\  .n2SK.  HoviMfl  Stjitiit4*H. 

(.1)    INTKKNMRNT   OF    KrCilTIVK   TROOI*H. 

g   1318. 

Although  a  neutral  must  not  lend  his  territory  for  purposes  of  war, 
he  may  n^'eive  a  iNMiten  anny  or  individual  fu^itive.s,  pnmdtMl  ho 
disarms  (hem  and  d(K>s  not  aUow  (hem  afrnin  to  enpip*  in  the  war. 
Hut  as  he  <*an  not  l>e  ex{HH*teil  to  provide  for  them  himst^lf,  and  as  to 
re<piire  either  iK'Hif^en^nt  (o  pay  for  their  sup|M)rt  would  Ih»  indiret*4ly 
aiding  the  other,  '*  |MTha|)s  the  e<|ui(y  of  the  ras4»  and  the  mHvs.sity  of 
pnM*au(ion  mi^ht  Inith  Im*  .satisHcNl  hy  the  ndea.st*  of  sueh  fugitives 
under  a  (convention  U'twinMi  the  neutral  and  lMdlip*rt*nt  .states,  by 
whirh  the  latter  .should  undertake  not  to  employ  them  during  the 
continuanet*  of  (he  war." 

Hall.  Int.  I^w.  ruAi;  nth  ttl.  <Utl. 

'Wlien  lx»IIigerent  troops,  in  order  to  i»smiH»  the  other  l)elligerent, 
take  refuge  in  neutral  territory,  if  (hey  do  not  lay  <lown  their  amiH 
they  .should  lie  (H)m|)elle<l  to  do  so  hy  the  neutral  sovereign.  In  such 
wi.sc»  they  are  pnUeoted  hy  the  law  of  nations  from  the  opposing  l)ellig- 

erent.    This,  it  is  true,  is  conteste<l  by  Bvnkershoc*k.    "  But  Bvnker- 

•      •  • 

sluiek  is  not  sup|N)rted  hy  the  prartitv  of  nations.  Some  writers  on 
public  law*  maintain  the  sounder  doctrine,  that  when  the  flying  enemy 
has  entertnl  neutral  territory,  he  is  pla(*(Hl  inuntHliately  under  the 
prote<*tion  of  the  neutral  |M)wer,  and  that  there  is  no  e.xivption  to  the 
rule  that  everv  voluntary  entramv  into  neutral  territc^rv,  with  hostile 
purposes,  is  al)solutely  unlawful.  The  (lovernment  of  the  Fnited 
States  has  invariably  daimeil  the  alisolute  inviulatiuu  of  neutral 
territory.*' 

2  llalleek'n  Int.  I^iw  CM  etl..  by  liaker),  148. 

"ARTirix  LVII.  A  neutral  State  which  ns^'ives  in  its  territory 
troops  lielonging  to  the  U^lligi^nMit  annies  sliall  inteni  them«  as  far 
as  pottdble,  at  a  distance  from  the  theatre  of  war. 
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"  It  can  keep  them  in  camps,  and  even  confine  them  in  fortresses 
or  locations  assigned  for  this  purpose. 

"  It  shall  decide  whether  officers  may  be  left  at  libertj'  on  giving 
their  parole  that  they  will  not  leave  the  neutral  territory  without 
autliorization. 

"Artici^  LVIII.  Failing  a  special  Convention,  the  neutral  State 
shall  supply  the  interned  with  the  food,  clothing,  and  relief  required 
by  humanity. 

"At  the  conclusion  of  peace,  the  expenses  caused  by  the  internment- 
shall  be  made  good. 

"Article  LIX.  A  neutral  State  may  authorize  the  passage  through 
its  territory  of  wounded  or  sick  belonging  to  the  belligerent  armies, 
on  condition  that  the  trains  bringing  them  shall  carry  neither  <'om- 
batants  nor  war  material.  In  such  a  case,  the  neutral  State  is  hound 
to  adopt  such  measures  of  safety  and  control  as  may  be  necessary  for 
the  purpose. 

"  Wounded  and  sick  brought  under  these  conditions  into  neutral 
territory  by  one  of  the  belligerents,  and  belonging  to  the  hostile 
party,  must  be  guarded  by  the  neutral  State,  so  as  to  insure  their  not 
taking  part  again  in  the  military  operations.  The  same  duty  shall 
devolve  on  the  neutral  State  with  regard  to  wounded  or  sick  of  the 
other  army  who  may  be  committed  to  its  care*. 

"Arti(7.e  LX.  The  Geneva  Convention  applies  to  sick  and  woumled 
interned  in  neutral  territory." 

Convention  rospootinjj  the  Laws  and  Customs  of  War  on  Land,  si^iini 
lit  The  Ilagno,  Jnly  29,  1801).  Annex,  Reflations.  Sec-tion  IV..  *>i\  tlu* 
Internment  of  Bellijjerents  and  the  Care  of  the  Woundetl  in  Neiitnj! 
Countries,  32  Stat.  II.  1824. 

VI.  ENFORCEMENT  OF   NETTRAL   DUTIES. 

1.    PROCIJkMATIONS. 
§  1319. 

"  Whereas  it  appears  that  a  state  of  war  exists  between  Austria. 
Prus.sia,  Sardinia,  (xreat  Britain,  and  the  United  Netherlands  of  ilie 
one  ])art,  and  France  on  the  other,  and  the  duty  and  interests  of  tho 
T^nited  States  require,  that  they  should  with  sinc<^rity  and  ^(kmI  faith 
adopt  and  ])ursue  a  conduct  friendly  and  impartial  tow^ard  the  Ix^lliir- 
(Mvnt  powers : 

""  I  Iiav(*  therefore  thou2:ht  fit  by  these  presents  to  declare  the  ili- 
position  of  the  United  States  to  observe  the  conduct  aforesaid  tcAvani 
the^e  ])()wers  re.s])ectively ;  and  to  exhort  and  warn  the  citizens  of  tli«' 
r  jiited  States  carefnlly  to  avoid  all  acts  and  proceedings  whatst^ewr. 
which  may  in  any  manner  tend  to  contravene  such  disposition. 
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•« 


And  I  do  hereby  also  make  known,  that  whosoever  of  tlie  citizcuis 
of  the  United  States  shall  render  himself  liable  to  punislunent  or 
forfeiture  under  the  law  of  nations,  by  committing,  aiding,  or  al)ettin^ 
hostilities  against  any  of  the  said  powers,  or  by  carrying  to  any  of 
them  thos<»  articles  which  are  deemed  contraband  by  the  modern  usage 
of  nations,  will  not  receive  the  protection  of  the  lJnite<l  States, 
against  such  punishment  or  forfeiture;  and  further,  that  I  have  given 
instructions  to  those  officers,  to  whom  it  belongs,  to  cause  prosecutions 
to  Im>  institutinl  against  all  persons,  who  shall,  within  the  cognizance*, 
of  the  (*ourts  of  the  Unite<l  States,  violate  the  law  of  nations,  with 
respt»c*t  to  the  powers  at  war,  or  any  of  them.*' 

rrPHldeiit  WaHhliiKton'H  Neutrahty  Proclamation.  April  22.  lliKl  Am. 
Stiito  I*aiM»rH.  For.  Kel.  I.  140. 

8<v  Moore,  Int.  Arhltratlonn.  I.  310;  V.  440a 

**  I  iwrtUiilarly  nHt>mmend  to  your  coiiiilderatlon  tbe  immmi  of  preventing 
tboMe  ajCKrefwlonH  by  our  cltliemi  on  tbe  territory  of  other  natlonM. 
and  otiier  InfracilonH  of  tbe  law  of  natlomi.  whicb.  furnUbln);  JiiMt 
Muhjet't  of  ixmiplalnt  miKbt  endanger  our  peace  with  tbem.*'  <Pn*Hl- 
dent  WaHblngton.  annual  addrem  to  CoDipren,  Nov.  tl,  17U2,  Ulcbanl- 
Hon'M  Mc*wuiKeH.  I.  12K. ) 

**  You  may  on  ever>'  oocaalon  give  aaauranoeH,  wbU*h  cannot  go  lieyond  tin* 
nml  deHlnm  of  tblH  country,  to  preaerve  a  fair  neutrality  In  the  preM- 
ent  war,  on  condition  that  tbe  rlgbta  of  neutral  uatiouH  are  reM|MH*te<l 
In  UH  aH  they  have  liecm  settled  In  modem  tlmeii  elttier  by  tbt»  expreHH 
tle<-larjitloiiN  of  the  poweni  of  Kun>|)e,  or  their  adoption  of  tliem  on 
fwrticular  o<*<*aalonK.  From  our  treat  leu  with  Fram^e  and  llollnnd, 
and  that  of  Knglaud  and  Franc^e.  a  very  rlenr  and  Nlmple  line  i>f  <tm 
dui*t  (*an  lie  marked  imt  for  um,  and  I  think  we  are  not  unn*uMonalile 
in  ei|)e<>ting  that  Kngland  will  re^iignls^*  towardH  uh  tbt*  name  prln- 
ciplea  which  n\w  ban  ntipulatetl  to  recognize  towardii  Francv  In  a  Mtati* 
of  neutrality."  (Mr.  JeflTc'rnon.  S<m\  of  State,  t<i  Mr.  Tim-kncy.  min. 
to  Kngland.  April  20.  ITlKi,  MS.  Innt.  I*.  StateH  MlniHtem.  I.  272.1 

**Tbe  puhilr  |ui|N*rH  giving  un  reeMm  to  lM*lleve  that  tlie  wnr  in  Iwi^milng 
nearly  general  in  Kurofie,  and  that  It  ban  alnmdy  InvolvtM  nntiouM 
with  which  we  nre  in  dally  babita  of  t^mmen'e  aiul  frIendHhIp,  tin* 
PreHldent  baH  tliought  It  pn>|)er  to  Imnie  tbe  protiamatlon  of  wtiirli  I 
IneloHe  you  a  copy,  in  onler  to  mark  out  to  our  citizetui  tlie  line  of 
conduct  tb«*y  an*  to  purmie.  That  tbla  Intimation,  however,  might 
not  work  to  their  pn^juilice,  by  tieing  pnNltKfHl  agaliu«t  tliem  uh  <^»ii 
elusive  evidence  of  their  knowledge  of  tlie  exlMemv  of  war  and  tif  tb«* 
nations  engaged  in  It,  in  any  i*ase  where  tliey  might  be  drawn  into 
courts  of  juHtlt^  for  acts  done  wttbout  that  knowledgi\  it  ban  Im.*«*u 
thought  ne^'esaary  to  write  to  the  representatives  of  tbe  lN>lligi*r«Hit 
poweni  here  the  letter,  of  which  a  co|iy  Is  almi  incloMnl.  reiM*rving  to 
our  citlzenH  those  Immunities  to  which  they  are  entitleil  till  autlMMitlc 
Infonnatlon  shall  be  given  to  our  Ckivemment  by  tbe  imrties  at  war. 
and  lie  thus  communicated  with  due  certainty  to  our  litliens.**  (Mr. 
Jefferson.  8ei\  of  State,  to  Measrs.  Morris.  IMuckney.  aod  Short.  Apr. 
ao.  17U3,  MS.  Inat  U.  SUtea  Ministers,  I.  275.) 
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8m,  to  tbe  HUDe  effect.  Mr.  Jefferson.  See.  oC  State,  to  tUi.'  "  MlDlHtencf 
Fnnce  aod  Great  Brltoln  and  tbe  rrenldeiit  of  tlie  |Ti]li«l  N^tbn 
landa,"  April  23.  179.3,  5  MS.  Don).  I^.  02. 

"Ton  bare  most  tierfectlx  seized  the  orifftttal  Idea  of  tlie  pmrlanutlda 
Wbeo  flnt  pro|}oeed  as  a  declaration  of  ueutroUtj',  it  was  uhukA 
,  fint,  became  llie  Executive  bad  no  power  to  declare  neutrality.    liR' 

ODd,  M  nidi,  a  declaration  would  lie  pri'niHture,  aud  n-ould  luw  <^ 
the  benefit  tw  wblcb  It  might  be  bartprwl.  It  was  urged  tbni  tbif 
wee  a  BlTDtig  lnipref«lou  In  tbe  minds  of  many,  that  they  were  frw  Id 
Join  In  tbe  hoatllltles  ou  tbe  side  of  Frnn^-e.  Others  «-pn-  diii|> 
prised  of  tlK  duiiger  tbey  would  be  exix>sed  to  In  carryluK  inutn- 
liftnd  gaoda,*tc.  It  was,  therefore,  agreed  tbat  a  proclouiation  vlunU 
ieeoe,  dedartng  tbnt  we  were  in  a  state  of  peace.  ndinoniKbiiig  Ihr 
people  to  dA  nothing  contnirening  it.  and  putting  theui  on  tMr 
fturd  ea  to  L-ontmband.  On  this  ground.  It  was  aoceptei]  or  ac^t- 
^  ,  eaced  In  by  &I1.  und  E.  it.,  who  drew  it,  brought  It  tu  me,  tbe  draft, 
to  let  me  aeo  tticre  was  no  sudi  word  iis  iieulralUu  In  Et  Cln-om- 
atancea  ftwUU  other  t-ertwl  crlttcioau.  The  puUte,  liowerer,  «aM 
took  It  up  aa  B  dedaratioD  oC  neutralttr.  and  It  came  to  be  cuMWart 
at  lengHi  aa  socb.  .  .  .  With  Ttrnptd  to  oar  dUaena  who  hal 
Johied  In  hoetllltlee  agalBst  ■  ntthm  with  wbom  w«  are  at  peace  tt> 
■abject  wai  tfaos  Ttewed.  Treattea  wet  law.  By  tbe  trwtr  wtOi  ^t 
land,  we  are  In  a  atate  of  peace  with  her.  He  who  tweaks  tktt 
peace.  If  within  onr  Jnriadlctloa,  braaka  the  lawa,  and  la  ponlahaWt 
br  them.  And  If  be  ta  ponlataafale,  be  ongtit  to  be  panMied.  becaaM 
no  dtlaen  sbonld  be  free  to  oMnmlt  hla  coontiT  to  war."  (Hr.  M- 
feraon  to  Hr.  Hooroe,  Jnlr  14,  1T9S;  2  Bmdoll'a  Life  of  JeOeam. 
ler.t 

Bee,  also,  Air.  Jefferson,  Sec.  of  State,  to  Mr.  Morris,  min.  to  France.  Ant 
16.  1793,  Am.  State  Papers,  For.  Bel.  I.  167:  Jefferson  to  Uadi«n. 
June  23,  1798,  3  Rlves's  Madison,  325. 

The  issuance  of  the  proclamation  gave  rise  to  animated  dlscnsslona  both 
as  to  the  nature  of  tlic  act  nnd  as  to  the  President's  constltotlonil 
powers.  Hamilton,  under  the  name  of  PaclflcuB,  nrgued  that  alt 
treaty -ma  icing  and  war  powers  belong  to  the  Executive,  except  so  fir 
as  limited  by  the  Constitution,  while  Madison,  under  tbe  name  at 
Helvldlua,  contended  that  such  |x>wera  should  be  exorcised  hj  raesw 
of  laws,  which  should  he  enocted  by  the  legislature  nnd  eufori'Sd  br 
tbe  Executive.  (1  Madison's  Writings,  til4  et  seq.)  As  to  tbJs  dis- 
cussion, Bee  3  Rives's  Madison,  354,  355;  4  Hlldreth's  Hist,  of  tbe 
United  States,  429. 

"  Of  the  great  trading  nations.  America  Is  almost  the  only  one  that  bv 
shown  consistency  of  principle.  The  firmness  and  iboroagh  andtr- 
standing  of  tbe  laws  of  nations,  which  during  this  war  [growln); 
out  of  the  French  Revolution]  she  baa  displayed,  must  for  ever  rani 
her  higb  In  the  scale  of  enlightened  communities."  (Wanl's  Rl|;bts 
aud  Duties  of  Neutrals,  cited  In  Bemls's  American  Neutrality,  28.1 

A  collection  of  the  laws,  decrees,  and  circulars  of  various  g»veni- 
itients  in  relation  to  neutrality  may  be  found  in  the  papers  ^•ub■ 
mitted  by  the  United  States  to  the  Geneva  tribunal.  By  a  circuiir 
of  the  Department  of  State  of  June  21,  1898,  the  diplomatic  repre- 
sentatives of  tbe  United  States  were  directed  to  obtain  and  report 
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•ny  later  lawH  or  regiiIation»  of  the  governments  to  which  they  were 
accreilitcHl  on  the  subject  of  neutrality,  us  well  as  any  cases  that  had 
arisen  under  such  laws  and  regulations,  and  particularly  any  action 
taken  in  n*gard  to  the  sale  or  delivery  of  arms  and  munitions  of 
war  and  other  cvmtnihand,  and  the  sale  or  <lelivery  of  ships,  to  Ik*1- 
ligi'rents.  The  pnK*lan)ati<ms  and  (U'cnn's  issued  by  neutral  govern- 
ments as  well  as  by  the  lK*llig(*rents  during  the  war  lK»twe<»n  the 
lJiute<l  States  and  Spain  were  collected  antl  published  by  the  Hureau 
of  Foreign  C'onunerce  of  the  Department  of  State  in  a  pamphlet 
entitleil  *'  Pn>clamations  and  Decrees  during  the  War  with  Spain : 
Washington,  (lovemment  Printing  (MficiN  181M,)."  A  portion  of  this 
pamphlet  is  printe<I  in  the  Foreign  Relations  of  the  United  States 
for  1898,  pages  841-004. 

Fcir  n*H|MmHOH  to  i\w  rircuiiir  of  June*  21.  IKStti,  m***  tlic  foUowIni;  manu- 

KiTipt  diK|Mlt<*lM*H  : 

Mr.  Uurliaunii,  tulii.  to  tlio  Ancentlne  Uefiiibnc.  No.  r>K4.  Uei:  1.  1H1I8. 
(*iifloHluic  a  ivtM»rt  |>ni>an*(l  by  Mr.  FniiN.'oiM  S.  Joiien.  mm*,  of  Utca* 
tlon.  Thin  re|M>rt  HtntiM  ttuit  th€*n*  w<*n*  no  ArxiMitliie  neutniUty 
lawM;  that  tlip  c|u«*Ktlon  of  e^nacilnic  Hiich  lawH  liatl  Imh»u  afcltati*«l  Id 
tlie  (Hinfcn*>4H,  but  that  ih»im»  ha<l  lN*«*n  a(lot>t«*«l.  An  hiv^mtiicatlon  of 
ttie  diplouiatlr  rebitlonn  of  tiM*  (Hkunti*}'  hUuv  IKTo  Klic»we(l  f«*i%'  (*af«eM 
Involving:  f|u«*MtionH  of  n€*utniUty,  and  Hu<*h  na  w«*re  tUwHnvn**!  were 
euibnuHHl  In  the  n*|Nirt. 

Mr.  Hti»n*r.  luUi.  to  IWlicium.  Na  1441.  Hept.  14.  IHilK  TUp  l)«*lKlau  foreign 
offl<v  AtattNl  tluit  no  hiw  luid  Im*<mi  (>na('t«Hl  liy  tluit  <vuntr>'  Him« 
1S70.  It  In  tiM*  pnirtiiv  of  the  B4.*lfchui  <tt»Vf»rnment,  wbtHi  fon*ifcn 
IMiwerH  an*  at  war,  to  iHibllHh  hi  tin*  offlchil  jounuil  a  iiothv  of  ttie 
fact.  c*aUinK  att€>ntion  to  arth*h»  TiTi  of  tin*  |»«*iial  code. 

Mr.  WUHon.  niln.  to  ChWv,  to  Mr.  I>jiy.  Se«*.  of  State.  H4*t)t.  K.  IHIiH.  enrloii- 
InjC  (<«)py  of  a  iH>te  fn»ni  tlM>  C^hlhmn  nihiUter  of  foreimi  relatloiw  of 
AuR.  20.  IMltH.  Hayhifc  that  tluit  (tovemnient  **  liaa  tM*Ter  taken  any 
HtefNi  reininllnfc  neutrality.  iM»r  liaa  any  queiitlon  arlaen  regardlufc  thla 
mibje<-t  **  aince  1870. 

Mr.  Allen,  uilii.  to  Tonm.  to  Mr.  Ihiy.  No.  12!».  July  20.  1MUH.  re|iortln« 
that  (*on*a  liad  enacted  lai  lawH  or  reiculatioua  aflTeetliiic  mnitmUty, 
ex<vt»t  |ierha|w  tlH*  hiMrurtloiiH  that  wt*n*  kIv«*ii  to  tlie  |M»rt  autborl- 
tlm  durlnfc  tiM*  war  lietween  tlie  rnitiMl  Stat«*H  aiKl  Kinilu. 

Mr.  Kauiiwoti,  niin.  to  Fk*ua«l«>r,  No.  rui,  .\uic.  <k  lM#i.  refiortliiK  that  iHithlnK 
eould  tie  found  hi  Kiniad«>r  on  the  mibje4*t  of  neutrnllty  alm^e  1S70. 

Mr.  Rockhill.  niln.  to  Ureeiv.  No.  5.  Auic.  24.  IMSiH.  cuuveylui;  a  alnillar 
re|K>rt  with  remird  to  that  (t>untry. 

Mr.  Hunter,  mln.  to  (tuateniala.  No.  81.  Auk.  4.  IHIIH.  enckMilnK  a  tranala- 
tloo  of  a  note  of  the  ({uat€*uialan  uilnlater  of  forelfui  aflTalm  of  July 
27,  18U8w  atatlnit  that  Guatemala  had  no  K|iei*lal  law  on  the  aubjei-t  of 
neutrality,  but  waa  goverued  In  8U<*h  uiattem  by  the  prinetplea  of 
International  law. 

Mr.  Ruck.  niln.  to  JaiNin.  July  2U,  IHiiH.  aaylnie  tliat  lie  liad  found  no  laws 
or  nmilatbuiM  in  that  t^mntry  mUmv  1870.  and  tluit  tut  queatloiMi 
appeared  to  have  ariaeQ  Ha  to  the  sale  or  delh'ery  of  contratNUid  or  of 
shipa. 
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"  Whereas  a  state  of  war  unhappily  exists  lietween  France,  on  the 
one  side,  and  the  Nc^rth  (ierinan  Confederation  and  its  allies,  on  the 
other  side;  and  whenms  the  United  States  are  on  terms  of  fric^ndship 
and  amity  with  all  the  contending  powers,  and  with  the  {lersons 
inhabiting  their  several  dominions:  and  wliereas  givat  numlM^rs  of 
the  citizens  of  the  United  States  reside  within  tlie  territories  or 
dominions  of  each  of  the  said  belligerents,  and  carry  on  <*onunerce, 
trade,  or  other  business  or  pursuits  therein,  protected  by  the  faith  of 
treaties;  and  when»as  great  numbi*rs  of  the  subjects  or  citizens  of 
each  of  the  said  belligeriMits  reside  within  the  territory  or  jurisdiction 
of  the  United  States,  and  carry  on  <n>nnner(v,  trade,  or  other  busi- 
ness or  pursuits  therein;  and  whereas  the  laws  of  the  Unitinl  States, 
without  interfering  witli  the  fn*t*  expri'ssion  of  opinion  and  sym- 
pathy, or  witli  the  o|M*n  manufacture  or  sale  of  arms  or  munitions  of 
war,  nevertheless  im|M)S4*  ui>on  all  |N>rsons  who  may  In*  within  their 
territory  and  jurisdiction  the  duty  of  an  impartial  neutrality  during 
the  existencH'  of  the  conU'st : 

"Now,  then»fore,  I,  Ulyssc»s  S.  (irant,  President  of  the  United 
States,  in  order  to  prestTve  the  neutrality  of  (he  Uniteil  Static  and  of 
their  citizens  and  of  |M>rsons  within  their  territ(U*v  and  juriMliction, 
and  to  enforce  their  laws,  and  in  onler  that  all  |H*rsons.  lM*ing  warne<l 
of  the  general  tenor  of  the  laws  and  tn»aties  of  the  Unittnl  States 
in  this  U'half,  and  of  the  law  of  nations,  may  thus  Im'  pn'ventinl  fnmi 
an  unintentional  violation  of  the  same,  do  hereby  dtH^lart*  and  pro- 
claim that  by  the  act  passetl  on  the  'JOth  day  of  April,  A.  I).  islH, 
conmionly  known  as  the  *  neutnility  law,*  the  following  arts  are  for- 
bidden to  \to  done,  under  s(*veiv  |NMniltic*s,  within  the  territory  and 
jurisdiction  of  the  Unitetl  States,  to  wit : 

**  1.  Actvpting  and  exercising  a  i^onunission  t«i  MTve  either  of  the 
said  iN^lligenMits  by  land  or  by  M*a  again>t  the  other  lM»|ligt»n*nt. 

•*2.  Enlisting  or  entering  into  the  MTviiv  of  either  of  the  viiti 
belligerents  as  a  soldier,  or  as  a  nuirine.  or  M*aman  i»n  iNmnl  of  any 
vessel  of  war.  letter  of  manpie.  or  privativr. 

^l\.  Hiring  or  n*taining  another  |H*r>4m  t<»  enlist  or  enter  hiin>4*lf 
in  the  service  of  either  of  the  said  ln»lligi»n*nt>  a>  a  soldier,  or  a^  a 
marine,  or  seaman  on  Umrd  of  any  vessel  of  war.  letter  of  uuin|ue.  or 
privateer. 

^4.  Hiring  another  i^ernm  t«>  go  l»eyond  the  limits  i>r  juris^Iiction 
of  the  Unitetl  Stat<^  with  intent  to  U*  <'idist(Hl  as  afon*said. 

**5.  Hiring  another  |M*rson  to  go  U^yond  the  limits  4if  the  Uiiit<Nl 
States  with  the  intent  to  U*  entered  into  >4Tvi(v  as  af(»n*said. 

^  6.  Retaining  another  |H'rson  to  go  U^yond  the  limits  of  the  UnitiNl 
States  with  intent  to  U*  enlistinl  as  afon*said. 

**  7.  Retaining  another  i>erson  to  go  l>eyond  the  limits  of  the  UnitiMl 
States  with  intent  to  be  entered  into  ^service  as  afon*>aid.     ( But  the 
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said  act  is  not  to  be  construed  to  ext^oid  to  a  citiMii  or  sabjeet  d 
either  belligerent  who,  being  transiently  within  the  XTnited  StiteSi 
shall,  on  board  of  any  vessel  of  war,  which,  at  the  time  of  its  airifd 
within  the  United  States,  was  fitted  and  equipped  as  such  TesBel  of 
war,  enlist  or  enter  himself  or  hire  or  retain  another  sabjeofc  or  citi> 
zen  of  the  same  belligerent,  who  is  transi^itly  within  the  Unitod 
States,  to  enlist  or  enter  himself  to  serve  such  belligerent  on  board 
such  vessel  of  war,  if  the  United  States  shall  then  be  at  peace  widi 
such  belligerent.) 

'^  8.  Fitting  out  and  arming,  or  attempting  to  fit  out  and  am,  or 
procuring  to  be  fitted  out  and  armed,  or  knowingly  being  ooncermd 
in  the  furnishing,  fitting  out,  or  arming  of  any  ship  osr  vessel  with 
intent  that  such  ship  or  vessel  shall  be  employed  in  the  snrvke  <tf 
either  of  the  said  belligerents. 

''  9.  Issuing  or  delivering  a  commission  within  the  territosy  or 
jurisdiction  of  the  United  States  for  any  diip  or  vessel  to  the  intait 
that  she  may  be  employed  as  aforesaid. 

^'  10.  Increasing  or  augmenting,  or  procurii^  to  be  increased  or 
augmented,  or  knowingly  being  concerned  in  increasing  <^  augmaift 
ing  the  force  of  any.  ship  of  war,  cruiser,  or  other  araun^ed  vearif 
which  at  the  time  of  her  arrival  within  the  United  States  was  i 
ship  of  war,  cruiser,  or  armed  vessel  in  the  service  of  eitber  of  the  sud 
belligerents,  or  belonging  to  the  subjects  or  citizens  of  either,  Inr 
adding  to  the  number  of  guns  of  such  vessels,  or  by  changing  those 
on  board  of  her  for  guns  of  a  larger  caliber,  or  by  the  addition  thereto 
of  any  equipment  solely  applicable  to  war. 

"11.  Beginning  or  setting  on  foot  or  providing  or  preparing  the 
means  for  any  military  expedition  or  enterprise  to  \ye  carried  on  from 
the  territory  or  jurisdiction  of  the  United  States  against  the  terri- 
tories or  dominions  of  either  of  the  said  belligerents. 

"And  I  do  further  declare  and  proclaim  that  by  the  nineteenth 
article  of  the  treaty  of  amity  and  commerce  which  was  concluded 
between  His  Majesty  the  King  of  Prussia  and  the  United  States  of 
America,  on  the  11th  dav  of  July,  A.  D.  1799,  which  article  was 
revived  by  the  treaty  of  May  1,  A.  D.  1828,  between  the  same  parties, 
and  is  still  in  force,  it  was  agreed  that '  the  vessels  of  war,  public  and 
private,  of  both  parties,  shall  carry  freely,  wheresoever  they  please, 
the  vessels  and  eflFects  taken  from  their  enemies,  w' ithout  being  ohlijrwl 
to  pay  any  duties,  charges,  or  fees  to  officers  of  admiralty,  of  the 
customs,  or  any  others;  nor  shall  such  prizes  be  arrested,  searched, 
or  ])iit  under  any  legal  process,  when  they  come  to  and  enter  the  ports 
of  the  other  party,  but  may  freely  be  carried  out  again  at  any  time 
by  their  captors  to  the  places  expressed  in  their  commissions,  whid 
the  commanding  officer  of  such  vessel  shall  be  obliged  to  show.' 
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"An<l  I  <li)  fnrthor  <locl«n»  ami  prcjolnini  that  it  has  boon  oflirially 
roniiiiiiiiioatiMl  to  tho  (lowrnnioiit  of  tho  rnitod  Statos  hv  the  nivov 
oxtraonlinarv  aiitl  inini>tor  ploiiiixitontiarv  of  tho  North  <H*nnan 
C4»iif<Mh»ratioii,  at  Wa^hiii^on,  that  privat**  projMTty  on  tin-  hi;rh  M»as 
will  Im»  <*.\<*nipt<Ml  fn)in  s4»iznro  hy  th<»  sliips  of  His  .Maji»sty  tho  Kin^ 
of  Prns>ia,  without  n»piril  to  n»oipnM*ity. 

^*An<l  I  do  furthor  (Io(*laro  and  pnM'laini  that  it  ha>  Immmi  oflirially 
oonunnnioatod  t(»  tho  (lovornniont  <»f  tho  I-nitod  Stato?^  hv  the  riivov 
(*xtraortlinai'v  and  niiniMor  plonipotontiary  of  IIi>  MajrMy  tho 
KnijMTor  <»f  iho  Fivnoh,  at  Washin^on,  tluit  ordor^  liavo  l>o<»n  ^ivon 
that,  in  tho  oonduot  of  tho  war,  tlio  <*onnnandor>  of  tho  Fronoh  fornvs 
on  land  an<I  on  tho  ^^*as  shall  si*rnpidous1y  oh^^rvo  toward  noutnil 
powors  th#»  rnlos  of  intiTnati<»nal  law,  and  that  thoy  shall  striotly 
aclhoro  to  tho  prinriph»s  M»t  forth  in  tli<»  d4H*laratioii  of  tin*  oon^vss 
of  Paris  of  tho  Itith  of  April,  |H."»r>,  that  is  to  >ay :  l>t.  That  priva- 
if!orin^  is  and  roniains  alMtlisluMl.  *Jd.  That  tho  nontral  fla;r  <*()vors 
enoniy's  ^nnIs,  with  tin*  rxn»ption  of  oontnilmnd  of  war.  l\i\.  That 
nontral  <;(nnI>,  with  tho  oxn^ption  (»f  rontrahand  of  war.  an*  not 
liahh*  to  raptnrr  inidi*r  tin*  rnoniyV  fhi^;.  Ith.  'Unit  l>ltM*kad«*>.  in 
onl«*r  to  In*  hindinff.  nnist  In*  oifortivo,  that  i*«  to  >2iy,  nuiintainod  l>y  a 
fonv  >nf!iri«*nt  hmiIIv  to  pr«»vont  a«To>*.>  to  tin*  roa«*t  of  tin*  fiH'Uiv;  and 
that,  althon^rh  th<*  rnitcMl  Statos  Inivo  not  adhoro<|  to  the  dtM'lara- 
lion  of  Is*»<»,  thr  v«»>M»ls  of  His  Majo>ty  will  not  s4*izt»  mrniyV  prop- 
erty foinid  on  Uiard  of  a  V(*»4*l  of  tho  I*niti*d  Stati*>.  providtNl  that 
pn>|M*rty  i<  not  rontrahaihl  of  war. 

*'Antl  I  do  further  drrlaro  and  pnN'hiini  that  th<*  >tatuto-«  of  tho 
United  Statos  and  the  law  of  nation^  alike  m|uiri*  that  no  inm-^ou 
within  the  territory  and  juriMlioti(»n  of  the  I'nited  States  >hall  take 
part,  diiv(*tly  or  indin^'tly,  in  tho  said  war,  hut  shall  ivinain  at  |N*a4v 
with  oaoh  of  tho  >aid  U'llip^ivnts,  and  nhall  maintain  a  Mrirt  anil 
impartial  noutnility,  an<I  that  whatever  privile<;i'>  >hall  U*  aivorded 
to  one  lMdlip*n*nt  within  tho  |N)ii>  of  tho  I*nit<M|  State>  >liall  Im*  in 
liko  manner  aerordtMl  to  tho  other. 

'•And  1  do  horohy  enjoin  all  tho  ^mmI  oiti/.en>  of  the  TnittMl  State**, 
nnd  all  jM*r>ons  n»>idin^  or  lM»in^  within  the  territory  or  juri^ili<-tion 
of  tho  Knitcnl  State's,  to  ohs4»rve  the  law«*  llieiiM»f.  anil  to  eoniinit  no 
net  <f>ntrary  to  tho  provisions  of  the  <aid  statutes,  or  in  violation  of 
tho  law  of  nations  in  that  U^half. 

**And  I  th>  lieH'hv  warn  all  ritizon*-  of  the  I'liiti'd  States,  and  all 
persons  n^idin^  or  U'in^  within  their  territory  or  juri^dirtion.  that, 
whilo  tho  fn»o  ami  full  oxpiv»ion  of  >ympathie<«  in  pulHie  and  pri- 
vate is  not  ro>t rioted  hv  tho  laws  of  tho  rnit«»d  State--,  militarv  foni**; 
in  aid  of  either  U'llip'tfut  oannot  lawfully  In*  i>ripnatod  or  4»r|>:un- 
iaed  withiu  their  juribdictioa;  and  that  while  all  jHrrbond  may  law- 
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fully,  and  without  restriction,  by  reason  of  the  aforesaid-  state  of 
war,  manufacture  and  sell  within  the  United  States  arms  and  muni- 
tions of  war,  and  other  articles  ordinarily  known  as  '  contraband  of 
war,'  yet  they  cannot  carry  such  articles  upon  the  high  seas  for  the 
use  or  service  of  either  belligerent,  nor  can  they  transport  soldiers 
!ind  officers  of  either,  or  attempt  to  break  any  blockade  which  may 
be  lawfully  established  and  maintained  during  the  war,  without 
incurring  the  risk  of  hostile  capture,  and  the  penalties  denounced  by 
the  law  of  nations  in  that  behalf. 

"And  I  do  hereby  give  notice  that  all  citizens  of  the  United  States, 
and  others  who  may  claim  the  protection  of  this  Grovemment,  who 
may  misconduct  themselve^s  in  the  premises,  will  do  so  at  their  peril, 
and  that  they  can  in  no  wise  obtain  any  protection  from  the  Govern- 
ment of  the  United  States  against  the  consequences  of  their  mis- 
conduct.'' 

President  (Jrant'fl  neutraUty  proclamation,  Aug.  22, 1870,  For.  Rel.  1870.4a 
See  Mr.  Evarts,  Sec.  of  State,  to  Aristarehi  Bey,  Turkish  mio..  May  X 

1877,  For.  Rel.  1877.  613. 
The  foregoing  proclamation  is  substantially  reproduced  mutatis  mutandU. 
in  the  proclamation  issued  by  President  Roosevelt.  Feb.  11,  1904.  on 
the  outbreak  of  the  war  between  Russia  and  Japan,  but  is  com- 
bined in  President  Roosevelt's  proclamation  with  the  substamf. 
mutatis  mutandis,  of  the  proclamation  issued  by  President  Grant 
Oct.  8,  1870  (supra,  §  1815,  p.  987),  defining  the  hospitalities  to  be 
accorded  to  l)clligcrent  <*niisers.  For  President  Roosevelt's  pnR-la- 
inntion.  sec  For.  Ilcl.  11X)4,  32. 

2.    LEGISrJkTION. 

§  1320. 

In  Ills  fifth  annual  address  to  Congress,  in  1793,  Washington,  after 
narrating  what  had  l>een  done  to  preserve  the  neutrality  of  the 
United  States,  stated  that  it  rested  with  Congi'ess  to  correct,  improve, 
or  enforce  this  ])lan  of  procedure.  By  the  act  of  June  5,  1794,  pro- 
vision was  made  by  statute  for  the  performance  of  the  obHgation- 
of  neutralitv. 

1  Am.  Stale  Tapei-s,  For.  Rel.  I.  21;  1  Stat.  381. 

Th(»  act  of  ITtM  was  to  remain  in  force  for  a  limited  time  only.  It  w.i? 
(wtciidod  Uy  tli<»  act  of  March  2. 1797,  and  by  the  act  of  April  24.18CKXwas 
continued  in  force  indefinitely.     (1  Stat.  497;  2  id.  54.) 

"  Til  tlie  course  of  this  conflict  [following  the  breach  of  the  peaiv 
of  Amiens]  let  it  ho  our  endeavor,  as  it  is  our  interest  and  desire,  to 
cultivate  the  friendship  of  the  belligerent  nations  by  every  act  of 
justice  and  of  innocent  kindness:  to  receive  their  armed  vessels  with 
hospitality  fi-om  the  distresses  of  the  sea,  but  to  administer  the 
means  of  annoyance  to  none;  to  establish   in   our  harbors  such  4 
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police  a.s  may  maintain  law  and  order;  to  restrain  our  citizens  from 
enibarkini]^  individually  in  a  war  in  which  their  <*ountrv  takes  no 
part;  to  punish  seven^Iy  those  persons,  citizen  or  alien,  who  shall 
usurp  the  cover  of  our  fla^  for  v<»ssi»ls  jiot  «»ntithMl  to  it,  infwting 
thereby  with  suspicion  those  of  real  Americans  and  committing  us 
into  controversies  for  the  nnln^ss  of  wron^rs  not  our  own:  to  exact 
from  every  nation  the  ol)servance  toward  our  v<»sstds  and  citizens 
of  those  principles  and  practices  which  all  civilize^I  |MH>ple  acknowl- 
edp>:  to  merit  the  character  of  a  just  jiation,  and  maintain  that  of 
an  inde|MMident  one,  pn*ferring  every  (*ons<M|uen(*e  to  insult  and 
habitual  wrong.  Congn»ss  will  consider  whether  the  existing  laws 
enable  us  eflicaciouslv  to  maintain  this  (*ours4»  with  (Mir  citiziMis  in 
all  places  and  with  others  while  within  the  limits  of  our  jurisdiction, 
and  will  give  them  the  new  modiKcations  ne<i»ssarv  for  thes4»  obj<H'ts, 
.  .  .  Separated  by  a  wide  ocean  fnim  the  nations  of  Kuro|>4»  and 
from  the  political  interest.s  which  entangle  them  together,  with 
productions  and  wants  which  reii<Ier  our  rommen'e  anil  friendship 
Ufleful  to  them  and  theirs  to  us,  it  can  not  Im'  the  inten^st  of  any  to 
assail  us,  nor  ours  to  disturb  them.  We  should  U*  most  unwise*, 
indeed,  were  we  to  c^ast  away  the  singidar  blessings  of  the  |N>siti<m 
in  which  nature  has  placed  us,  the  opportunity  she  has  eiulowed  us 
with  of  pursuing,  at  a  distance  from  fon^ign  (*i>ntentions,  the  paths 
of  industry,  peace,  and  happiness,  of  cultivating  gi»neral  frien<lship, 
and  of  bringing  collisions  of  inten^st  to  the  umpiragi*  of  reason  rather 
than  of  font?.'' 

lYenident  JeflTermm,  iiniiuul  moHnaicp,  <>4*t.  17.  IHo:(.  UlfliiinlM>irM  MfMKaKeH, 
I.  361. 

"It  is  found  that  the  existing  laws  have  not  the  efficacy  nec<*ssary 
to  prevent  violations  of  the  (>bligation>  of  the  TniKNl  Stat4»v  as  ii 
nation  at  jx»ace  toward  lK»lligen»nt  parties  and  t>ther  unlawful  acts 
on  the  high  seas  by  arme<l  vessels  e<|uip])iMl  within  the  waters  of  the 
Uniteil  States, 

**With  a  view  to  maintain  mon»  effe<*tually  the  n»s|M»ct  due  to  the 
laws,  to  the  character,  and  to  the  neutral  and  paritir  ndation^  of  the 
United  States,  I  re(*ommen<I  to  the  <*on>ideration  of  ('ongn»>^  the 
expediency  of  such  further  legislative  provi^ion^  a>  may  Im»  n^piisite 
for  detaining  vessels  actually  e(|uipiM»<l.  or  in  a  (*ours<>  of  «M{uipment, 
with  a  warlike  fonv  within  the  juris4liction  of  the  Tnited  State>,  or, 
an  the  case  may  l)e,  for  obtaining  fnun  the  owners  or  (^unmanders  of 
aach  %'essels  adequate  sivurities  against  the  abuse  of  their  armaments, 
with  the  exceptions  in  such  provisions  pn>i>iT  for  the  castas  of  mer- 
diant  vessels  furnished  with  the  defensive  armaments  usual  on  dis- 
tant and  dangerous  expedition:),  and  of  a  private  commerce  in  niili- 
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tary  stores  pennitted  by  our  laws,  and  whidi  the  law  of  satim 
not  require  the  United  States  to  prohitnt" 

Piesident  MadlBon,  maenage  of  Dec  20, 181S,  ^chardacm^i  llcs>aaei>  tWt 


i 


^^  Having  communicated  to  yon,  yerbally,  the  informatioii  asked  ior 
by  your  letter  of  the  1st  instant,  ezc^  so  far  as  r<dateB  to  die  W 
inquiry  it  contains^  I  have  now  the  lumor  to  state,  that  die  ^ovisioBi 
necessary  to  make  the  laws  effectual  against  ifitting  out  armed  neaA 
in  our  ports,  for  the  purpose  of  hostile  cruising,  seem  to  be — 

^^  First.  That  they  should  be  laid  undw  bcoid  not  to  vidale  fb 
treaties  of  the  United  States,  or  the  obligations  of  the  United  Slite 
under  the  law  of  nations,  in  all  cases  where  there  is  reason  to  siepeel 
such  a  purpose  on  foot,  including  the  cases  of  vessds  taJdng  on  boHrf  : 
arms  and  munitions  of  war,  applicable  to  the  equipment  and  ana- 
ment  of  such  vessels,  subsequent  to  their  departure. 

''  Second.  To  invest  the  collectors,  ot  other  revenue  oflloers  wlmt 
there  are  no  collectors,  with  power  to  seize  and  d^ain  vessels  iiiid|Br 
circumstances  indicating  strong  presumption  of  an  intended  bnaA 
of  the  law :  the  detention  to  take  place  until  the  order  of  the  Exeoi- 
tive,  on  a  full  representation  of  the  facts  had  thereupon,  eaa  b 
obtained.  The  statute  book  contains  analc^us  powers  to  this  about 
suggested.  (See  particularly  the  eleventh  section  of  the  act  of 
Ciongress  of  April  25,  1808.) 

**  The  existing  laws  do  not  go  to  this  extent.  They  do  not  authoriie 
the  demand  of  security  in  any  shape  or  any  interpcsition  on  the  part 
of  the  magistracy  as  a  preventive,  where  there  is  reason  to  suspect  an 
intention  to  commit  the  offence.  They  rest  upon  the  general  footing 
of  punishing  the  offence  merely  where,  if  there  be  full  evidence  of  the 
actual  perpetration  of  the  crime,  the  party  is  handed  over,  after  the 
trial,  to  the  penalty  denounced." 

Mr.    Monroe.   Sec.  of  State,   to   Mr.   Forsytb,   Jan.   «,   1817,  4  Am.  SUte 
Pai>ers,  For.  Uel.  103, 

'^  In  addition  to  the  letter  which  I  wrote  to  you  on  the  t)th,  in  reply 
to  the  one*  which  vou  wrote  to  me  on  the  1st  instant,  I  have  the  honor 
to  state,  that  information  has  been  received  at  this  Department,  from 
various  sources,  that  vessels  have  been  armed  and  equipped  in  our 
ports  for  the  purpose  of  cruising  against  the  commerce  of  nations  in 
amitv  with  the  Tnited  States,  and  no  doubt  is  entertained  that  this 
information  was  in  some  instances  correct.  The  owners  of  the^ 
vessels  have,  however,  generally  taken  cai*e  so  to  conceal  these  arma- 
ments and  e(iuii)ments,  and  the  object  of  them,  as  to  render  it 
extremely  diflicult,  under  existing  circumstances,  to  prevent  or  puniih 
tli4s»  infraction  of  the  law.     It  has  been  represented — 

"  First.  That  vessels  belonging  to  citizens  of  the  United  States,  or 


81320.1  ENFORCEMENT   OP   DUTIES.  1013 

foroipiers,  liavo  \hh*i\  iirniod  and  i»qnippecl  in  onr  |)orts,  nn<l  have 
c'leariMl  c»nl  from  our  rustoni -house's,  as  nH*n*liaiit  v«»sm»1s:  an<l,  aftrr 
tourliiii^  at  other  |N>rts,  haw  hoisted  tlie  fla^  of  s<»nic  of  tin*  iM'lli^- 
erents,  and  <TniMHl  under  it  apiinst  the  eonnnenv  of  nations  in  amity 
with  tlie  Tnited  States. 

"  Se<'ondly.  That  in  other  instan<*<'s,  otlier  vrs.si»l.s,  aruMMl  and 
(N|ui|»|MMl  in  our  ports,  liave  lioisted  sueli  fla^s  after  clearing  out  and 
gettin^r  to  s<*a,  and  have,  in  like  manner.  <Tuis4Ml  apiin^t  the  ronnneree 
of  mitions  in  amity  with  the  Tnited  States,  extending  tlieir  depHMhi- 
tion>,  in  a  few  eaM»>,  to  the*  |)ro|M»rty  of  eitiziMis  of  the  Tnited  States. 

'"Thinlly.  That  in  other  instann»s,  fon»i^n  v«»ss4»ls  have*  enteriMl  the 
ports  of  the  rnite<I  States,  and,  availing  themsidve-  of  the  |irivile^c»s 
allowed  l>y  our  Iaw>,  hav<>,  in  various  UMNles,  augmented  tlieir  nrnui- 
iiients,  with  preten<led  eoinmereial  views:  havt>  taken  on  l»oard  eiti/ens 
of  the  Knited  States,  a-  pax^^'uirer?-,  who,  on  their  arrival  at  neutral 
p<»rts,  have  a>^uine<l  the  eharaeter  of  ollieers  and  soldiers  in  the  si»rvin» 
of  S4»iue  of  the  parties  in  the  rontiM  now  pn*vailin;r  in  our  «^outhi'rn 
hemi>phere. 

***  Infonnation,  founde<I  u|M>n  then*  n*pn*s4Mitation^.  \\i\^  fr<»ui  time 
to  time  lM»rn  ^ivt»n  to  the  att«»rnevs  and  eolhM*tor>  of  the  re-*|MM'tive  dis- 
trirts  in  which  the  armami'iit>  are  >tat<Ml  to  have  Innmi  made:  l»ut. 
fnun  the  diftirultv  of  ohtaininif  the  ne<i"*sirv  evidi-m^e  to  cMaMidi 
faet*-  on  uhieh  tin*  law  would  o|M»nite.  few  pro*>«M'ution^  havi*  Ufii 
instituted. 

"  In  reply  to  your  mtou*!  in(|uirv.  I  Im*^  leav«»  to  n^frr  to  tin*  rom- 
niiniiration  froiu  the  S«»<'n«tarv  «»f  the  Tn»a«»urv  to  the  Connnittec  of 
Ways  and  Means,  during  the  last  si^s^-ion  of  ('un«rn'>''.  in  tin*  ea^'  of 
the  Ar/trrtrtin  h\n/h .  ami  to  thi»  pa|M»r^  imk'IoxmI  herewith." 

Mr.   MoiiriH*.  S««<-.  of  StJitr.  to   Mr.   Fornytli.  .Inn.    lo.    isiT.    •   .\iii.   St:it«» 
PaiNTH.  For.  Uvl  lo|. 

The  fon»p»in^  nM*onnnendations  of  Pn»*-ident  Madi^»n  and  Mr. 
MonrtM*  for  the  adoption  of  further  legislation  ff»r  tlu*  f*nfor<i*nifnt 
of  the  neutralitv  i»f  the  Tnited  State>  wen*  imnnMliatelv  «lue  to  n'pn*- 
.sentations  of  the  Portu^ue>4»  mini>t«T  at  NVa'*hin;rton.  that  privat<N«r- 
wen»  fitted  out  in  Anieriean  |Mirt<  and  mailed  th«*ne«»  undi*r  eolnr-  of 
th«»  n»volted  Portu^ueM*  colonies:  that  thi'M*  vr-n  N  wi^n*  oft«'n  otlirrri'd 
and  nuinned  hv  Ameriran?^.  and  that  after  crui^inu:  th«'V  n-turned  tf» 
AnitTi<*an  j)ort>  and  were  refitted,  lie  at^piilted  the  (iovrrnni«*nt  «if 
any  want  of  di'^jni^^ition  to  punish  the  otTend<*r^,  hut  ^ujrtriMiMl  that 
the  tliffieultv  lav  in  the  want  of  pn»ventivi»  niUfNlir-.  iu  tin*  ait  of 
n*M,  As  the  iv>ult  of  tin*  efforts  of  the  aduiiniMration  th«»n»  was 
pas.s<Hl  the  aet  of  Manh  '^,  1^17,  *\  Stat.  iM^l  Hut  thi-  art,  to^^tlh-r 
with  all  prior  legislatit»n  on  the  >uhjert,  was  re|Muded  and  --u|M»r^»d«H| 
by  the  compreheuudve  &tatute  of  April  20,  IblS.  3  Stat.  447.  the  provi- 
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sions  of  which  are  now  embodied  in  the  Revised  Statutes,  sees.  5281- 
5291.  An  act  similar  in  its  prohibitions,  though  less  effective  in  its 
administrative  powers,  was  passed  by  the  British  Parliament  in  the 
following  year. 

Dana's  Wheaton,  sec.  440,  note,  541;  A  Hundred  Years  of  American 
Diplomacy,  by  J.  B.  Moore,  proceedings  of  the  American  Bar  Asso- 
ciation, 1900. 

"  In  the  existing  unfortunate  civil  war  between  Spain  and  the 
South  American  provinces,  the  United  States  have  constantly  avowed 
and  faithfully  maintained  an  impartial  neutrality.  No  violation  of 
that  neutrality,  by  any  citizen  of  the  United  States,  has  ever  received 
sanction  or  countenance  from  this  Government.  Whenever  the  laws, 
previously  enacted  for  the  preservation  of  neutrality,  have  been 
found,  by  (experience,  in  any  manner  defective,  they  have  been 
strengthened  by  new  provisions  and  severe  penalties.  Spanish  prop- 
erty, illegally  captured,  has  been  constantly  restored  by  the  decisions 
of  the  tribunals  of  the  United  States;  nor  has  the  life  itself  been 
spared  of  individuals  guilty  of  piracy,  committed  upon  Spanish 
property  on  the  high  seas." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  Vives,  May  3,  1820,  MS.  Notes  to  For. 
r^gs.  II.  :»6;  Am.  State  Papers,  For.  Rel.  IV.  683. 

"  The  (lovernment  of  the  United  States  may  almost  be  said  to  have 
originated  the  niodorn  doctrine  of  the  obligations  of  neutrals  to  main- 
tain their  neutral  it  v.  Thev  were  the  first  to  make  that  international 
obligation  the  sul)jed  of  a  municipal  hnv.  They  have  l>een  loyal  to 
that  doctrine  throu<rhout  their  historv.     Thev  have  sulfeivd  InvauH* 

other  |>o\vers  have  Ikhmi  less  loval  to  it  than  themselves,  and  thev  have 
I  •  . 

continued  to  maintain  it  thi'oughout  the  present  disturbances  in  the 
islands  of  the  AVest  Indies.  If  there  was  any  neglect  to  proixM'ly 
s(;rntinize  the  character  of  these  vessels  in  the  United  States,  which 
I  do  not  achnit,  it  wis  (hie  in  the  one  case  to  the  neglect  of  the  minis- 
ter of  Ilayti  and  in  the  other  case  to  the  neglect  of  the  Ilaytian 
consul.'' 

Mr.  Fisli,  Sec.  of  State,  to  Mr.  Bassett.  miii.  to  Hayti.  No.  16.  Oct  13, 
1S(>!),  MS.  Inst.  Ilayti,  I.  ir)8. 

This  instruction  rolatod  to  tlie  departure  from  the  United  States  of  tlie 
vessels  Quaker  City  and  Florida.  The  Quaker  City  was  originally 
seiz(Ml  on  tlie  repn^sontations  of  the  Spanish  minister,  but  was  after- 
wards dischar^cKl  for  want  of  evidence  to  justify  her  detention. 
SubscMpiently  tlio  Rritisli  minister  represented  that  she  had  l^een  st>lti 
to  Britisli  subjects  for  a  voyage  to  Jamaica,  for  which  place  she  was 
cleared.  About  the  same  time  legal  proceedinjcs  were  begun  in  Ne«' 
Yorlv,  at  the  instance  of  representatives  of  the  Haytiau  Government, 
to  detain  lier  as  a  cruiser  intended  to  operate  against  that  Gi>verii- 
meut,  but  after  consideration  of  the  matter  she  was  permitted  to 
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fkimrt  npoD  glvinfc  tbe  usual  bond  required  by  the  fftntute.  Slie 
left  tlie  ITnited  Stflten  unarmed  and  In  (Act  went  to  Juninlca,  and  any 
bciHtile  rhara<-tor  wblrh  abe  aasumed  was  taken  on  after  ber  arrival 
tbere.  Tbe  Florida  waa  for  aome  time  under  acrutlny  In  Pbiladel- 
pbia,  but  aa  no  evidence  agalnat  ber  waa  dlm*overed  abe  waa  f)er- 
mitted  to  aail  for  Boaton,  and  tbere  took  in  a  cargo  for  Jamaica, 
apfuirently  with  tbe  knowledge  of  tbe  Ilaytlan  conaul  at  that  [N>rt 
aa  w€>II  aa  of  tbe  llaytian  minlater.  After  ber  clearam^e  tbe  latter 
aaked  tliat  abe  be  detained,  but  abe  waa  tben  on  tbe  bigb  acaa.  8lie 
aailcHl  witliout  armament.  Roth  veaaela  aeein  to  have  been  converttnl 
Into  v(*aaela  of  war  In  Ilaytlan  waters.     (Ibid.) 

ic  public  mea.sures  designed  to  maintain  unimpaired  the  do- 
sovereignty  and  the  international  neutrality  of  the  lTnite<l 
were  independent  of  this  policy  (of  avoiding  entangling 
vs\^  though  apparently  incidental  to  it.  The  municipal  laws 
1  hv  Congn»ss  then  (in  Washington's  Administration]  and 
uivc  lM*en  hut  declarations  of  the  law  of  naticms.  Thev  are 
al  to  the  pn»s(>rvation  of  our  national  dignity  and  honor;  they 
or  their  ohj<»ct  to  reprejw  and  punish  all  enterprises  of  privato 
nc  (»f  the  last  reliefs  of  mediaeval  harl)arisni;  and  thev  have 
dinl  to  us  fn>m  the  fathers  of  the  Uepuhlic,  supfMirt^Nl  and 
wl  by  every  succ^eetling  President  of  the  United  States,'' 

(eiMirt  of  Mr.  Fiab.  Sei*.  of  Ktate,  to  tbe  I'ref»ident.  July  14.  IMTo,  a  Rx. 
I  Km*.  112.  41  Tont;.  2  nc^aa. ;  C^orreN|Mmd4>mv  in  relation  to  tlH>  Pn)|MNi«*d 
IntenMimnic  Tanal  ( Waabinicton.  IKKTi).  .'Iflft. 

la  to  atteniptM  made  in  IMiUS  to  rt*|ieal  tbe  inbibitiona  of  tlie  mmtnility 
lawK  of  tlie  rnlte«l  Ktatea  afcainat  tbe  flttinic  out  of  ahi|M  for  Itellifc- 
enta.  Hee  M«Mire,  Int.  Arbitratlona,  1.  497.  Ilemia'a  American  Nt*u- 
tniiity  (lioKton.  IHIMO  ably  exhibited  tlie  olijectlona  to  tbia  c«nirMe, 
ami  advocated  tlie  (x>iiaolldatlon  and  Improvement  of  tbe  lawH. 

»rring  to  ''  allegeil  defect<?  in  the  municipal  law  *^  of  (treat 
fi  for  the  enfonvnient  of  neutrality  during  the  civil  war  in  the 
1  States,  and  to  the  failure  then  to  reme<lv  those  defwts  bv 
)ri»te  legislation,  Mr.  F'ish  said: 

?  hold  that  the  international  duty  of  the  Queen^s  (tovernment  in 
"sptH't  was  alxive  and  inde|)endent  of  the  municipal  laws  of 
ihI.  It  was  a  sovereign  duty,  attaching  to  Great  Britain  as  a 
ign  |>ower.  The  municipal  law  was  but  a  means  of  n'pn^ssing 
lishing  individual  wrongdoers;  the  law  of  nations  was  the  true 
tijH'r  rule  of  duty  f<»r  the  (fO\*enmient.  If  the  municipal  laws 
leftvtive,  that  was  a  <h>mestic  inccmvenientv,  of  c<in«t»rn  onlv 
l(M*al  government,  and  for  it  to  remedy  or  not  by  suitable  legis- 
as  it  pleasinl.  But  no  sovereign  power  can  rightfully  plead  the 
\  of  its  ow*n  domestic  penal  statutes  as  justification  or  exten- 
of  an  international  wrong  to  another  sovereign  power.^ 

H.  Doc  551— vol  7- 


1016  NEUTRALITY.  [§  1320. 

Mr.  Fish.  Roo.  of  State,  to  Mr.  Motley,  mln.  to  England,  No.  70,  SepL  25, 
18G0,  For.  Rel.  1873,  III.  329.  332;  MS.  Inst  Great  Britain,  XXIL 
50.  63. 

See  Moore,  Int.  Arbitrations.  I.  520. 

"  But  though  it  is  an  entire  mistake  to  say  that  the  American  act  of 
1818  was  in  any  respect  superior  to  the  British  act  of  the  ensuing 
year,  it  is  true  that,  since  the  time  the  American  act  was  passed,  the 
working  of  the  legal  administration  in  the  United  States  has  become, 
for  the  purpose  of  proceeding  against  a  suspected  vessel,  in  one 
respect  better  than  that  of  Great  Britain.  It  appears  that  in  each 
district  of  the  United  States  there  is  a  resident  legal  officer  of  the 
Federal  Government,  called  the  district  attorney,  to  whom,  if  the 
action  of  the  Government  is  invoked,  a  question  of  this  kind  is  re- 
ferred, and  whose  duty  it  is  to  ascertain  the  facts,  collect  the  evi- 
dence, and  report  to  the  Government.  Such  an  oflScer  is,  no  doubt, 
better  adapted  to  such  a  purpose  than  a  collector  of  castoms.  But 
can  it  be  said  to  have  been  the  dutv  of  the  British  Government,  not 
having  similar  district  officers,  to  appoint  such,  at  the  different  ship- 
building ports,  with  a  view  the  better  to  protect  l>elligerents  against 
shij)s  being  equipped  or  armed  against  them? 

"Anotlicr  advantage  of  the  American  system  is,  that  the  duty  of 
adjudicating  in  such  a  case  devolves  on  a  judge  in  the  court  of 
admiralty  instead  of  on  a  jury,  who  are  sometimes  apt  to  be  swaywl 
in  favor  of  their  own  conntrvnicn  when  sued  at  the  instance  of  for- 
<*ignei*s.  Rut  this  relates  to  the  condennmtion  of  vc^ssels,  not  to 
their  seizure.  And  with  the  (exception  of  the  Florhht  and  Ahilmtint. 
everv  vessel  the  seizure  of  whieli  could  l)e  asked  for  as  instaneetl  in 
the  eases  of  the  Alrjutud r(i,  the  Piunpero^  and  tlie  iron-clad  rams  at 
Birkenhead,  was  seized  and  ])r(n'ente(l  from  doing  any  harm  to  tht» 
coinintM'ce  of  th(*  rnit(Ml  States.  The  Ah.iutiulrit^  it  is  true,  wa> 
reK'as(Ml  after  trial  in  Knirland,  but  slie  was  seized  again  at  Xassui. 
and  not  liberated  till  after  the  close  of  the  war.  Practically  sjx\ik- 
ing,  thei'efoi'e,  in  the  later  eases,  everything  was  accom[)]ished  whirli 
conld  have  resnlte(l  from  the  most  perfect  ma<'hinerv  that  coidd  have 
been  devised  for  such  a  i)nr])ose.*' 

Sir  A.  ('(Mklmrii.  opiiiHui  in  (leueva  Tribunal  of  1ST2,  PaiK^rs  n^latinc  t«» 

tlie  Trraty  of  Wnsliin;.'ti)ii,  IV.  274. 
Ill   the  s:inn'  ojiinioii    (id.   .".01),   tlie   various   **  filibusteriiijr "   «»xiM'«Iiti«»n> 

which  wore  staittMl  in  tln^  riiiled  States  are  reviewtHl  with  jrreat  zest. 

"Mr.  Baron  Channell,  in  the  case  of  the  Alexandra^  said:  *  The 
foreign  enlistment  act,  particularly  the  seventh  section,  is  verv 
imperfectly  woi'ded.  There  is  no  doubt  that  it  was  in  a  great  lnoa^- 
ure,  but  with  what  ap|)eared  to  me  very  important  variations,  penneti 
from  an  act  of  the  United  States,  passed  in  Congress,  in  1782,  and  re- 
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enart(>il  in  1818/  This  ves<i»l  was  built  at  Livor|>ool,  nominally  for 
FraziT,  Tn*nhohn  &  (  o.  She  was,  after  Innn^  launrhod,  inini«Hliat<'ly 
taken  to  a  pulilic*  (l(N*k  for  completion.  Aeeonlin^  to  the  evidem^e  at 
the  trial,  she  was  apparently  hiiilt  for  war  lint  not  for  rommenv, 
hut  mi^ht  have  Imm-u  us4m|  as  a  yaeht.  At  the  trial,  whi<*li  t(N>k  phuv 
U'fon*  the  <*hief  haron  of  tlu*  court  c»f  e.\rluH|uer.  on  an  information 
hy  the  attorney -p»iieral,  the  jury  fouml  for  the  (lefen(lant>.  The 
question  was  left  t«»  the  jury  by  the  chief  haron  as  f(»llows:  "Was 
then>  any  intention  that  in  the  |M)rt  of  Liver|NN>K  or  in  any  other  |M>rt, 
she  should  Im*  either  (H|uip|MMK  furnisjiefl.  fitt«N|  out,  or  armed  with  the 
intention  of  taking  part  in  any  c*onteM  i  If  you  think  the  t»l>ject  was 
to  e<|uif>.  furnish,  fit  out,  or  arm  that  vess4*l  at  Liver|MN»L  then  that  i> 
a  >ufli(*ient  matter.  Hut  if  vou  think  the  ctliicct  n*allv  wa^  to  build  a 
ship  in  olNMlience  to  an  onler  and  in  (*omplian<*<*  with  a  c(»ntract.  hMiv- 
iii^  to  thoM'  who  Inmi^Iu  it  to  nuiko  what  um*  th(*y  thought  lit  of  it, 
then  it  ap|M'ars  to  me  that  the  foreipi  eidi^tment  act  has  not  in  any 
de^ni*  IxHMi  bn>ken.*  Trhe  Neutrality  <»f  tinsit  Britain  during  the 
American  Civil  War,  Mounta^rne  Hernard,  ch.  xiii.  i^M. )  The  nr^u- 
ments  on  the  motion  to  disi'harp*  the  rule  an*  in  Attoriiev-tiencral  r. 
Sillem.  i>  Hurl  &  C.  VM. 

*' Contrary  to  the  I'oursi'  of  the  Cniti^l  Stat«**».  in  coididin^  the  exe- 
c*uti<»n  of  her  neutrality  a<'ts.  including  that  of  Isls.  to  th«*  admiralty 
courts,  the  Kn^lish  act  of  \s\\)  pive  juriMlicti(»n  to  the  iNimmondaw 
itMirts:  and  the  cas**  of  the  A/rwant/ni.  which  wa*»  formallv  decidiMl  in 
favor  of  the  defendant,  though  the  opinion>  of  the  judirc^  of  the 
c*ourt  of  e\clHH|uer  weiv  dividtnl  on  a  technical  fpi(*>tion  of  <'iiu^t ruc- 
tion, pHNhnvd  an  irritation  in  the  minds  of  the  American  |NNiple 
which  neitln-r  the  decision,  in  a  iimtrarv  vi»iim*.  nf  a  Seoti-h  court,  nor 
e%"en  the  interfereim*  of  the  (lovernmeut  with  th«*  purclijiM*  of  the 
An^I<»-(1iiiies<*  H|uadron.  supini^mI  to  lie  intended  for  the  South,  had 
any  etT<H*t  in  allaying. 

"So  far  back  as  January,  lst*i7.  a  conmii^^ion  wa^  ap|N»inted.  con- 
sisting of  some  of  the  inoM  eminent  Kn;rli>h  juri>t>,  incbnlin^ 
Phillinion*,  Twis>,  ana  Vernon  Ilarcourt.  all  hi;:h  authoritit*^  on  in 
ternatiitnal  law,  and  to  which  Mr.  AblM>tt  (now  Ii<ird  Teiiterdeii  i  \\a^ 
uttaciunl  in  the  capacity  that  he  held  to  tli«'  hitrli  couuni^*-ioii  at  \V:i*>h 
infTton.  The  n»sult  of  their  lal»or**  ua*»  emUidied  in  tin*  aet  of  tMli  of 
Aiipist,  187t).  the  passa;r<*  of  which  wa>  liaMciietl  b\  tin*  Franco- 
Prussian  war.  Thi'^  act  pn»hibits  the  buildiuL'.  or  can-iuL^  ti»  U*  built. 
hy  any  |H*rs4>n  within  Ilt^r  Maj<My'>  dominion^  any  ^\\\\k  with  intent 
or  knowhHlp*  of  its  Umh^  employed  in  the  military  t»r  na\al  ^^rvio*  of 
any  fon»ipi  state  at  war  with  any  frientlly  Mate;  i^^uin«r  op  deliverinjr 
any  «f>mnys^ioii  for  any  Hich  >liip:  eiiuipititiL*^  any  ^iii'h  •-hip.  or  di^- 
fiatc'hing  <>r  niu>in^  any  such  ^hip  to  U*  di^patf*li«'d  for  ^uch  pur|MiH*. 
It  is  deticrving  of  notice  that  Mr.  Vernon  llan.*uurt  dissented  to  that 
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portion  of  the  report  of  the  commissioners  that  applied  to  the  pro- 
liibition  of  ship  building.  Jurisdiction  in  cases  under  the  act  is 
given  to  the  court  of  admiralty,  which  is  not  the  least  important 
amendment  of  the  law." 

Note  by  Mr.  W.  B.  Lawrence  to  Wharton,  Crlm.  Law   (9th  ed.),  |  11**. 
p.  G(X). 

''  I  recommend  that  the  scope  of  the  neutrality  laws  of  the  United 
States  b(»  so  enlarged  as  to  cover  all  patent  acts  of  hostility  committed 
in  our  territory  and  aimed  against  the  peace  of  a  friendly  nation. 
Existing  statutes  prohibit  the  fitting  out  of  armed  expeditions  and 
restrict  the  shipment  of  explosives,  though  the  enactments  in  the  latter 
respect  Avere  not  framed  with  regard  to  international  obligations,  but 
simply  for  the  protection  of  passenger  travel.  All  the  statutes  wen* 
intended  to  meet  special  emergencies  that  had  already  arisen.  Other 
emergencies  have  arisen  since,  and  modern  ingenuity  supplies  means 
for  the  organization  of  hostilities  without  open  resort  to  armed  ves- 
sels or  to  filibustering  parties. 

"  I  s(»e  no  reason  why  overt  preparations  in  this  country  for  the 
commission  of  criminal  acts,  such  as  are  here  under  consideration, 
should  not  be  alike  punishable,  whether  such  acts  arc  intendeil  to  be 
committed  in  our  own  country  or  in  a  foreign  country  with  which  wo 
are  at  peace. 

'•  The  prompt  and  thorough  treatment  of  this  question  is  one  whi^li 
intiniatelv  concerns  the  national  honor." 

Trosidont  Arthur,  nnmial  inossaKo.  LHv.  1,  1884.  For.  Rel.   1SS4.  ix. 

3.  Executive  Action. 

§  1321. 

Tlio  execution  of  the  neutrality  laws  was  at  first  left  to  tho  Stato 
exiTutives,  on  the  appeal  of  tlie  President.  "  Tlie  militia  of  llh'h- 
niond,  in  Vir<i:inia,  actually  marched,  at  a  moment's  warning,  U^twH^i 
j-('V(Mily  and  ci^rhty  miles,  to  seize  a  vessel  supposed  to  he  under  prep- 
aration as  a  French  privateer.  Resistance  was  at  first  apprebeiiJnl. 
I)ut  it  was  overawed,  and  the  business  completely  elfected." 

Mr.  IfMiulolph.  So<-.  of  State,  to  Mr.  IMnckney,  Aug.   11,   171V|.  MS.  Iii.<. 
r.  Stntos  Ministors,  II.  120. 

*' Tho  extent  of  tlie  Ignited  States  imposes  the  necessity  of  snb-ti 
tutin<r  the  a<rencv  of  the  governors  in  the  place  of  an  instantantH»i:- 
action  in  the  Federal  Executive,  and  therefore  general  rules  alont*  oaii 
he  provided.'' 

Mr.  K;ni(l<»li>li,  Sec.  of  State,  to  Mr.  Fauchet,  Oct.  22.  1794,  1  Am.  Stati' 
Papers,  For.  Rel.  589. 
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Down  to  1818  the  general  practice  was  for  the  President  to  call  on 
the  governors  of  States  to  aid  in  enforcing  neutrality  hiws.  After  the 
{-tatiito  of  April  20,  ISIK,  the  Pn^sident  (and  sometimes  the  S»cn»tarv' 
of  State  acting  for  him)  a<hlressed  circular  h»tters,  <ir  s|H»cial  h'ttcrs, 
to  the  attorncvs-gi*n«*raK  or  to  district  attorneys  and  nuirshals,  as  the 
cas«»  might  rc<piire,  calling  for  their  assistance  in  pn»s<»rving  neu- 
trality. 

B4*e,  Mr.  CAlhoun.  f^ec.  of  State,  to  Mr.  IIoflTmnn.  Sopt.  21,  mi4.  :U  MS. 
Doiii.  liOt.  44n  ;  Mr.  Huelmiian,  Hei:  of  State,  ein*ulnr.  Au?.  lUK  1H4K: 
Mr.  C'laytoii.  Se<>.  of  State,  eireulnrx.  Auk.  S  niid  10,  1H4{>.  Jan.  22. 
and  Mny  17.  IKTiO;  Mr.  Marcy,  Htn:  of  Sttite,  eln-ulnr.  June  Ti.  IS.'VI: 
Mr.  Sewiini.  S«h'.  of  State,  eireular.  April  H.  1«I51  ;  Mr.  Kluli.  S«h-.  i>f 
State,  to  Mr.  Hour.  July  24.  184X».  Miir.  4.  ISTo;  Mr.  J.  i\  11.  IhiviM, 
Aet.  Se<*.  of  State,  to  Mr.  Akenuan.  Auk*  1.  IHTO;  Mr.  FIhIi.  S«m*. 
of  State,  to  Mr.  IMerrefiont.  Fel>.  10.  IKTCi:  to  .Mr.  HIIhm.  .Vuk.  11>.  nnd 
Nov.  1,  IHTCi:  to  Mr.  Taft.  Nov.  l.'i.  1H7«I.  and  Jan.  l.H,  1K77 :  .Mr.  K.  \V. 
Sewiinl.  AH.  S4N'.  «if  State,  to  Mr.  l>eveuH,  Apr.  2."i,  1H77 :  .Mr.  Kviirtn, 
S4M*.  of  State,  to  Mr.  Devenii,  June  r>,  1877;  to  M(*HHrf(.  SuIIIvhu  et  al., 
r>ee.  17.  1S77:  to  Mr.  KoMie.  Jan.  1>.  1K7H;  MS.  Ik>ni.  Iii*ti«. 

When  tlien*  Im  pn>lmlile  <*auHe  to  lM*lieve  that  exiN*«lltlonM  an*  on  f<M>t  to 
violate  the  neutrality  lawa  of  tlie  I'nited  Statcni,  tin*  TreHhlent  will 
dlnM*t  tlH*  dlMtrict  attonieyH  of  tlie  juriMlhilonM  In  wlilrh  mucIi  niove- 
nientM  art*  HUH|MN'ttMl  to  exiHt  to  order  diM>  in(|ulri4*H,  and.  If  there  Im* 
HuOleient  evldencv.  to  <x)ninien4<e  h^gal  pnM<<H*<linfrK  ainilnnt  the  |Hirtl«*M 
IniplU^ttHl.  (Mr.  ForKyth,  Sih*.  of  State,  einnilar.  I>ee.  21.  lN:t7.  2!i 
MS.  IKiui.  liet.  2t(l.  Otiier  elnnilani  to  the  Mime  4*ire<*t  will  Im*  fouiMl 
In  tlie  r<*e«>n]ii  of  tlie  m*|Hirtnient  of  State  for  1H:i7-*:tH-*:i!».  S<*<*.  aUi. 
letter  of  Mr.  Forxyth  to  the  <jovfrm>r  of  Vermont.  \hH\  27.  Ih:{7,  2«.» 
MS.  iHini.  I^t.  2t9i.> 

In  lRr>5  the  British  minister  at  Wa.<5hington  callwl  tlie  attention  of 
Mr.  Man'y,  Sivn-tary  of  State,  to  the  ca,^  of  the  ship  JAiwr//,  at  New 
Y<»rk,  which  was  sus|Mrt<Hl  by  the  Hriti.^h  c*<m.sul  of  fitting  out  to  U*  a 
Russian  privattHT.  On  the  stn*ngth  of  uffi<lavits  of  the  mnsiil,  his 
lawyer,  and  two  |Mili<v  offici»rs.  who  c.\pn»?v»ied  their  U»lief  that  such 
was  tlie  (h^stination  of  the  vcs«*el,  the  Tnited  States  district  attorney 
was  dinvted  to  institute  a  pnisiMMition,  if  clause  ap|M*anMl.  The  ili*^- 
trict  attoniev  liUded  the  vi»sst»l  and  placed  her  in  the  custtxlv  of  the 
marslial:  hut  investigation  >howe<I  that  she  was  intendtMl  for  the 
China  trade,  ami  the  British  consul  withdn*w  his  c*t>mplaint. 

Cane  of  tlN»  I*nlt»l  Stat(*f«  at  <Seiieva.  I^aiierH  n*iatliii;  ti>  Hi**  Tntity  **t 
Wimhlnirton.  I.  .V<;  IV.  .VMU:  I>ana*H  Wh^Miton.  .V.i. 

The  Spanish  consul  at  New  York  having  state<l  that  Mr.  Fi^h  had 
infomunl  the  Spanish  minister  at  Washingt(»n  that  all  <*omplaiiit*<  or 
information  in  res|MH*t  to  violations  of  the  neutrality  law^  of  the 
United  States  should  U"  pn»s«»ntiHl  to  the  rnitt*<|  Stat«»^  <li-trict 
attorney,  Mr.  P^ish  explaimHl  that,  while  he  had  re<pu*>t«Ml  the  Spanish 
milliliter,  for  ouiiveniencc  in  the  judicial  proceedings  which  might  be 
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l)egiin,  as  well  as  to  secure  prompt  judicial  action,  to  inform  the  Span- 
ish consuls  that  they  would  be  authorized  to  lay  before  the  pnwecul- 
ing  officers  of  the  United  States,  without  previous  transmission  to  the 
I)ei)artnient  of  State  throu|2:h  the  Spanish  legation,  any  legal  pnKif> 
of  a  violation  of  law  which  might  Iw  in  their  possession,  it  was  not 
his  purpose  "  to  surrender  to  these  subordinates  the  respective  right 
and  duty  of  nniking  and  receiving  all  complaints  in  res|>ect  to  any 
alleged  violation  of  the  neutrality  laws  of  this  country,  to  the  preju- 
dice of  the  lawful  authority  of  Spain.  Such  a  proceeding  would  not 
have  accorded  with  the  dignity  of  this  Government,  or  with  the 
resixH»t  which  it  entertains  for  its  ancient  ally  and  friend.'' 

Mr.  Fish,  Sec.  of  State,  to  Mr.  rx>poz  Roberts,  Spanish  miii.,  Dec.  28,  ISTO. 
For.  Rol.  1S71.  7Sr»,  787. 

With  reference  to  the  case  of  the  steamer  Ilomet^  which  had  been 
sc»ized  at  New  York  for  violation  of  the  neutralitv  laws,  but  which 
was  afterwards  discharged  for  want  of  evidence,  Mr.  Fish  said:  ^'A 
district  attornev  of  the  United  States  is  an  officer  whose  duties  aiv 

ft 

regulated  by  law,  and  who,  in  the  absence  of  executive  warrant,  has 
no  right  to  detain  the  vessels  of  American  citizens  without  legal  proc- 
ess, foinided  not  upon  surmises,  or  upon  the  antecedent  character  of 
a  vessel,  or  uj)on  the  belief  or  conviction  of  a  consul,  but  upon  proof 
submitted  according  to  the  forms  required  by  law." 

Mr.  Fisl),  Sec.  of  StMtc.  to  Mr.  Lopoz  Ilohorts,  Spanish  luiii..  FKh-.  'JS.  isTi'. 
For.  \W\.  1S71,  7S."i.  7S(;. 

After  the  ainioiiiicenienl  by  Spain,  in  1S78,  of  the  clos4^  of  tlu- 
insnrrectioiK  known  as  the  Ten  Years'  War,  in  Cuba,  the  Departineni 
of  State  was  in  r('ceii)t  of  fr(M|uent  representations  from  the  Spani-h 
letration  as  to  all(\ire(l  hostile  exi)editi()ns,  of  more  or  less  conM'<pi<Muv. 
which  were  ro])orte(l  to  W  in  j)rej)nrati(m  in  the  United  States  auain-t 
the  peace  of  Cuba.  In  all  thes4»  cases  the  Department  of  State 
|)roinptly  took  siicli  measures  as  the  circumstances  admitted  of.  in 
concert  with  othei*  (le])artments  of  the  (lovernment,  in  onier  t" 
prevent  any  violation  of  the  neutrality  laws. 

The  Sp.inisli  l(';;:itinn  linvinj:  inforinaUy  represente<l  that  certain  jmtsi'Ii- 
in  New  V<»rU,  sn^poscd  to  he  natives  of  Cuha,  wore  liolilin;;;  niti'tinL> 
ni;il;in.i:  inflannnsitory  sju'eches,  and  collei'tinj::  money  for  resn.Mi'n- 
the  insnireciion  in  Cnha.  the  Attorney-CIeneral  was  n»«iui»steil  to...;! 
the  matter  to  the  attention  of  the  TnittHl  States  lUstrict  attornt'\  i" 
New  Vtnl<  in  order  tliat  "any  hreaeh  of  the  hiw  against  hostile  r> I"" 
jlitions  to  a  friendly  foivij^n  country"  nii^ht  he  i)n»vent*»<l.  an«l  tbt- 
nffcnders  |n*ose«nted.  if  the  nM|iiislte  i)r(K>f  shoiihl  \w  ubtaiiKilOr 
(.Mr.  Ilnnter.  Act.  Sec.  of  State,  to  Mr.  Dovens,  At.  Gen..  Sept. '^ 
lS7t),  121)  MS.  Don).  Let.  r>JK»,.) 

Investi;;ations   thron^'h  ajrents  of  the  Treasury   ami   the   I>opartnu'nt  i»f 
Justice  Called  to  discover  sullicieut  ground  for  judicial  proceediugs  in 
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the  cane  of  uii  Hlleiei*<l  (*x|N*<litionjir>'  c*iit(»n*rlM'.  in  whicli  Tol. 
Miini<*l  Bnri.(*t  mid  Hon.  r<M'iIio  <>fiiix:ih'x  w«>ro  HUp|M>s4nl  to  ho  t^riii- 
(t»ni«l  In  Florida.  (Mr.  Kvartn,  S«k*,  of  Stato.  to  Mr.  M<>n<!(*%  iW 
VIko,  SimnlHb  niln..  April  7.  l^Ml^  MS.  Not«*H  t(»  Sfuiln.  X.  *.n;.) 

InvoMtlKHtionM  of  HiMirtH  fn>ni  (*ul»a  that  an  cxiHHlltlon  was  tltthi);  ont 
noar  Kt»y  Wi»»it,  In  h!iIi>h  uauuni  tho  (UniHdcH  ami  KntrvlUi  SoUtaria 
Cuhafni,  ollflt^fi  Information  tliat  no  HU«'h  Hhiiw  had  lN*<*n  h<*anl  of  at 
or  nmr  K«\v  \V<»Ht.  <Mr.  Kvarts.  S***-.  of  Stat«».  to  .Mr.  MiMah^x  do 
Vi(;o.  SiMin.  uiln..  May  :\  and  May  14.  IHSCi.  MS.  Notos  to  Spain.  X. 
101.  l<ir>.) 

A  pn*HK  r(>iM>rt  that  tho  fnilt  ntoanior  Tropir  had  takon  a  toriiotlo  lioat 
fn>ni  IMilladolphIa  to  tho  Tuhan  n»aHt  was,  aftiT  InvostlKathui,  )in> 
nounc<»<]  Kn)nndii*HH.     (.Mr.  Kvartx.  S<m*.  of  Stato,  to  .Mr.  Moiid*"/.  do 
VIpi.  May  :i  IXSi*.  MS.  Noti»s  to  Spain,  X.  ln|.) 

An  to  tlM»  (*xertlonH  of  tho  TnlttHi  Statos  to  pn^vont  fHlhiiHtorhn;  oxinmII- 
tionK  fnan  Koy  \V«'st  to  rnlui.  in  1SS4,  4*»<|N'«*ially  in  ii»niiiH'llon  with 
tho  niov(*nionta  of  ('arh»rt  AKtion*,  mn*  Mr.  Frolint;hnywn.  S^n*.  «if  Stato, 
to  Mr.  ICotMl.  niln.  to  Spain.  No.  k;?.  April  :m».  IKM.  For.  Uol.  ISHI, 
VXK. 

In  tho  nifM*  of  a  flllhiiKtorinK  oxiMilltlon  apilnHt  Cuha  nald  to  Ih*  in  pn*|»a 
ration  at  Koy  Wont  In  Janiniry.  iss.*!.  tlio  Ih*p:irttiHMit  of  Stato 
Invokod  tho  a  hi  of  tla*  .Vttornoy-<i(*noral  and  of  tho  TroaMiry  aial 
Navy  lH»i»iirtniontH.  and  toh'^rapIaM  to  tho  pivorn«T  of  Florld.'i  nrulni; 
tho  **  exoniso  of  all  vlj^ilanov  hy  Stato  anllN»rltif*H  in  <*aM>  of  n4*«*«l  to 
HfMimd  offortH  of  lH*|Mirtnioiits  of  Tn'annry,  Navy,  and  .Inxlio**  to  pro 
vont  violation  of  nontrality  Htatnl«»s."  i  .Mr.  Fn>liii»;hn.\s4*n.  S***-.  of 
Stato.  to  Mr.  Itn*\VHtor.  At.  (ion..  .Ian.  1**.  ISK.*!  (ami  satno  ti»  Si*«>.  of 
Navy  and  Sin*,  of  Tn*a>»nry».  l.'i.".  MS.  iKaii.  I^»t.  t»74;  to  .Mr.  Torry. 
j:i»vonior  of  Fh>ridii.  .Ian.  Pi.  iss,'!.  id.  <m- :  to  pivornur  *»(  Fli»rida, 
tol..  .Ian.  k;,  1NS.\  id.  CT:'..  \ 

A  |»otition  wan  i)n*s4*nt«il  hy  H*v«'ral  ritizon^  *»{  tli«*  rnlto<l  Slaion  in  F«>h 
rnary.   IKK,".  for  tho  pnrdon  of  Kuiilio  |»iay.,  ii»ii\lrto«l  at   Koy   \Vi>Ht 
Jniy  1.   1HS4.  and  M'ntom-o*!  to  InipriMiinnoiit   till   Manii  ."i.   ISH.'!.  fur 
^iolathitf  tho  nontrality  lawn.      i.Mr.   Fn'IinirhnxHcn.  S4*<-.  of  Stato.  t<i 
.Mr.  Ilr«'\vHtor.  .Vt.  <;on..  Foh.  l.J,  IN.s.-i.  l.M  MS.  man.  U-t.  'SMA 

In  May.  \stCt,  tho  Attornoy-(>onoral  wan  n^pHMi**!  to  tohn:raph  tiN*  ai^*ntr< 
of  his  ]h*partni«Mit  at  .\«'\v  Orhsuis  to  Imd  all  duo  aiil  to  furthiT  tlH* 
onds  «if  Justiiv.  in  r«*NiNi*t  (»f  :i  IliihnMorin;;  «'.\|Miliiiiin  Kiiil  to  In*  lit 
tliif?  out  thon*  airalnst  TuImi.  *'s«i  sinhi  m*.  tho  Jndi«-iai  iiatiianiHu 
n<Hi»»»»ary  for  tla*  onfon-oniont  of  tla*  law**  :ippII«*al»lo  to  tho  «*:i«m« 
Hhall  havo  Nvn  iM*t  In  niotiiai  hy  duo  informal  ion  ni:ido  umhT  «i:ith  hy 
MoHN*  |M*rs4in  luiviuK  kmiwh*di;i*  «ir  lM>lii*f  nf  iIh*  fa«'t*(  aih*t;iN|."  TIh* 
Tn*aHury  lH*|»artinonl  als4»  toloi:raph«*<|  to  th«*  iiilhMtur  of  iii«(toni*>.  It 
wait  ailiT*"*!  that  a  hark  niim«*«|  tho  l#fi/fioi  was  to  li«*  «*niph*y«*«l. 
(Mr.  liayanl.  S^f.  of  Stato.  to  Mr.  Valora.  S\km\.  niin..  .May  'Jh  and 
June  i:i,  lSS.-i.  For.  Itol.  1SS.\  T7:i:  .Mr.  liayanl.  S*-.-  ,»f  Stair,  to  At 
(;on..  May  28,  1.sk.\  I.Vi  MS.  l>«»ni.  \a*X.  .VJl. » 

See,  nlHo.  Mr.  nayartU  Stv.  «>f  Stato.  to  Mr.  Vali*ra.  S|iiin.  mln..  Man*h  .'tl. 
ISSTi.  For.  !l«'l.  IKvJi.  771:  Mr.  Hayanl.  .*<«■«•.  of  Slaii*.  in  .Mr.  (iarlaiid. 
At.  (;on..  Auk.  -T  1*<S.".  l.V;  M.^.  I>oni.  !.*-t.  4  HI 

An  to  drilllni;  of  men  at  Tampa  and  Koy  \V«»st,  In  ls,si;.  with  •.np|»OiMNl 
Intent  to  ln%'ado  4*uha.  m*<*  Mr.  Itaynrd.  S«*«'  of  Stato.  tn  .\t.  (Son.. 
Juue  14.  i8»i*».  UjII  MS.  Doiu.  IjcL  4T6\  Mr.  Hayard.  Sv« .  of  Stato.  t(» 
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Act.  Sec.  of  Treas.,  July  3.  18«I,  id.  639;  Mr.  Bayard  to  At  Gen.,  July 
3,  18»5,  id.  630. 
See,  further,  as  to  action  taken  upon  allegations  as  to  attempts  to  Heml 
out  filibustering  expeditions,  Mr.  Adee,  Acting  Sec  of  State,  to  Mr. 
Garland.  At.  Gen.,  Sept  16, 1887,  165  MS.  Dom.  Let  388 ;  Mr.  Bayanl 
Sec.  of  State,  to  Sec.  of  Treasury.  Nov.  3,  1887,  166  MS.  Dora.  Ix»t  5*;; 
same  to  same,  April  25,  1888,  168  MS.  Dom.  Let  203  (referring  to  a 
proclamation  of  martial  law  by  the  governor-general  of  Cuba  in  the 
provinces  of  Havana,  Pinar  del  Rio,  and  Santa  Clara)  ;  same  to  same, 
personal,  April  25.  1888,  ibid. 

AVliere  reports  of  intended  violations  of  neutrality  are  brought  hy 
foreign  ministers  to  the  notice  of  the  Department  of  State,  it  is  the 
practice  of  the  Department  to  transmit  a  copy  of  the  minister's  noto 
to  the  Secretary  of  the  Treasury  and  the  Attorney-General,  with  the 
request  that  the  agents  of  their  respective  departments  in  the  locali- 
ties named  shall  take,  in  cooperation  so  far  as  practicable,  all  proper 
precautions  to  frustrate  any  violations  of  law.     At  the  same  time  the 
minister  is  reminded  that  the  officials  of  his  government  on  the  spot 
should  l>e  instructed  to  make,  or  cause  to  be  made,  before  the  proper 
judicial   authorities,  formal  declaration  of  any  facts  within  their 
knowledge  which  may  inculpate  the  authors  of  any  such  violatioas 
of  law,  and  thus  to  set  in  motion  the  machinery  necessary  to  the 
administration  of  justice. 

For.  Kel.  1887,  102C>-1029. 
S«M\  also,  r\)r.  Kol.  ISST),  773. 

In  Fohruary,  1S80,  Mr.  Yiilontino,  consul-general  of  Guatoniala  at 
New  York,  communicated  to  Mr.  Bayard,  who  was  then  SoiTetarv 
of  State,  a  letter  from  the  minister  of  foreign  relations  of  Guatemala, 
advising  him  of  reports  that  persons  residing  at  New  York  woix*  cn- 
deavoring  to  send  out  filibustering  expeditions  against  Honduras  an<I 
Salvador,  and  instructing  him  to  do  all  in  his  power  to  impede  such 
expeditions,  just  as  if  they  were  directed  against  his  own  Government. 
Mr.  Yalentine  asked  Mr.  Bavard  to  authorize  him  to  cable  his  (iov- 
eminent  that  the  assistance  of  the  United  States  was  at  its  conimainl 
'"  to  j)rev(»nt  expeditions  against  C<»ntral  America.'-  Mr.  BayanI 
replieil  that,  while  the  (lovernment  of  the  United  States  was  dis|X)MMl 
to  use  all  [)()ssil)le  means  to  ])revent  the  setting  on  foot  of  liostil'* 
expeditions,  he  was  unable  to  give  an  assurance  that  the  power  of  tlio 
United  States  would  be  "  allied  '■  with  that  of  Guatemala  to  prevent 
alleged  violations  of  neutrality  against  the  peace  of  other  Centnil 
American  States.  He  added,  howH»ver,  that  if  evidence  of  any  mh'I» 
violation  was  presented  in  a  j)roper  way  in  respect  of  any  of  tlu>><' 
states,  no  eilorts  would  be  spared  to  prevent  and  punish  any  person^ 
concerned  in  u  violation  of  the  neutrality  laws. 
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Mr.  Bayard,  Sec.  of  Htnte,  to  Mr.  Hall,  min.  to  Centml  America.  No.  .120. 
Feb.  2U,  18H0,  For.  Uel.  IHMK  r>(M>8. 

The  Department  of  State  will  take  prompt  measures  whenever 
information  is  laid  before  it  to  advise  the  proper  authorities  to  in- 
quire into  an  alleged  movement  to  violate  the  neutrality  laws,  but 
prompter  action  would  \ye  assured  if  the  agents  of  the  foreign  gov- 
ernment at  any  place  within  the  United  States  where  such  an  exi)e- 
dition  is  supposed  to  be  preparing  were  to  apply  directly  to  the 
United  States  district  attorney  and  present  to  him  full  information. 

Mr.  Bayard.  Sec.  of  State,  to  Mr.  lYeHtoii.  Ilaytiaii  niliL.  (X-t  20.  1888.  For. 
ReL  1888.  I.  OOO. 

"  As  you  were  informed  by  my  telegram  of  the  10th  instant,  the 
collector  of  customs  at  New  York,  under  instructions  communicated 
to  him  by  the  Secretary  of  the  Tn'a.sury,  had  taken  sti^ps  to  prevent 
the  departure  of  the  said  steamer  {Mending  an  investigation. 

^  In  that  telegram  I  had  the  honor  to  advisi>  you  to  lay  such  proofs 
as  you  might  |)ossess  before  the  collector,  and  in  my  telegram  of  to- 
day, of  which  I  inclose  a  copy  herewith,  I  further  re(|uested  you  to 
confer  with  the  United  States  attorney  for  the  S4>utherii  district  of 
New  York  with  a  view  to  instituting  by  competent  i*om|)laint,  under 
oath  and  with  submission  of  proofs,  the  judicial  pnK-eedings  neces- 
sary in  such  cases. 

^  Your  note  of  the  10th  instant  appears  to  suggest  your  imprei^ion 
that  it  is  the  provinw  of  the  (lovernnient  of  the  ITnit^nl  Stat4«s  to  con- 
tinue the  procee<lings  and  determine  whether  or  iHit  the  %'essel  in  ques- 
tion has  violat<Hl  the  neutrality  laws  of  the  United  States.  Such  a 
determination,  however,  can  only  U»  n*ache<l  by  tlue  pnM*e^«<  of  law, 
and,  following  the  rule  establishetl  in  such  cases,  the  <Iirect  interven- 
tion of  the  Exei*utive  IK'partment  of  this  (tovenimeiit  is  limitetl  to 
taking  such  ste{>s  as  may  afford  a  n*asonable  op|M>rt  unity  for  suttstan- 
tial  complaint  before  the  coni|M»tent  judicial  authorities,  and  for  the 
adoption  by  them  of  such  measures  as  may  bring  the  c*ase  within  the 
jurisdiction  of  the  court. 

**  Under  all  the  circumstances,  I  n«Ml  not  inipn»ss  upon  you  the 
necessity  for  immediate  action  in  <»nler  that  the  machinery  of  justio* 
may  be  duly  set  in  motion :  and  I  am  sure,  Mr.  Minister,  that  you  will 
appreciate  the  urgency  of  pnmiptly  doing  so  in  (»nler  that  the  tem- 
porary and  purely  precautionary  intervention  of  the  Kxe<'utive  in 
this  relation  mav  be  replaced  bv  regular  judicial  pnM*(*ss  of  libel  and 
trial.'* 

Mr.  Adee.  Act.  8oc.  of  State,  to  >Ir.  It<»l«>t  Teraxa.  Venesoelan  mln..  8^^. 

12.  18«I.  For.  Rel.  IHIW.  fMO^Ml. 
Tlie  atMuner  rpfem<d  to  waM  tlK»  Konfft  is$rtlamd.    Hlio  wan  not  lllieled, 

and  a  proceedinf  agaliuit  tbe  maater  barlug  failed  to  eataUlali  anjr 


•ir 
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TioIiiti<m  of  tbe  nentrattty  lawi  was  dftduurgBd  md  p^nniimiii  «i 
saiL  ''The  eflsential  diarge  llaTfll^^  ftlkd^  no  room  remaloedl  for 
the  libeling  of  tbe  veflseL  Tlie  [United  lErtatea]  attorneys  hKwbm '» 
reported,  ttie  exeenfitte  diacretlea  of  llda  departsMtit  to  wm^oat,  Ite 
fortlMMr  detentlim  of  «be  aomih  PorHaiMl  iqr>tlia  cnatoma  M'o^OimWm 
came  to  an  end,  wid  it  liecame  my  dntar.ao  toadvie^.tlio  flecretaijiiC 
tbe  Treasury."  (Mr  Foeter,  Sec.  of  States  to  Ux.  Botet  Feran. 
Venezuelan  min.,  8^  22,  laoe.  For.  £td.  180^  6^ 
See  Mr.  Foster,  Sec  of  States  to  IL  A.  dist  attomiy,'  ftw  1rorlt»  ixL,  Btft 
14, 1802, 188  lf&  Demi.  Let  166;  same  to  sam^  tel^  Bqpt  17, 1809,  M. 
214;  Mr.  Foster  to  aec.  of  T^msury,  fNpt  If ,  ISaS;  Id.  22^ 

*^  I  note  your  concluding  request  that,  in  obedienoBf  tp,  tibie  eocdial 
sentiments  of  the  United  States  for  Venezuela,  <Mrdars  be  maat  by 
telegraph  to  the  commanders  of  the  naval  if^essab  of  the  United  States 
now  in  Venezuelan  waters  not  to  permit  the  Smtih  P^rittmdj  whidi 
has  been  cleared  for  Trinidad,  to  land  eontrabaiid  of  w«r  at  PiMto 
Cabello,  which  port  you  state  to  be  now  occupied  by  »  rsvehitienafy 
faction.    Even  were  a  state  of  beUiger»icy  duly  teoagmased  and  the 
obligations  of  international  neutrality  flowing  th«ra(from  actoalfy 
incumbent  upon  this  Qovemment^  I  need  hardly  poii^  out  to  jm 
that  no  duty  to  assist  one  of  the  combatants  to  Uockade  a  hostile  port, 
or  to  assume  to  exercise  belligerent  rights  and  powers  in  reqwct  of 
such  contraband  of  war,  could  exist.    The  fimctioil  of  bloclaule  and 
the  rights  to  be  exercised  in  respect  to  contraband  of  war  poiaia 
exclusively  to  combatants,  and  may  not  be  assumed  by  a  neutral 
power,  however  friendly." 

Mr.  Foster,  See.  of  State,  to  Sefior  Bolet  Peraza,  Venezuelan  mfn..  Sept 
28,  1892,  For.  Rel.  1892,  647. 

The  South  Portland  had  been  detained  by  Executive  order  at  New  York, 
pending  the  arrest  and  examination  of  her  master  on  a  charge  of 
violation  of  the  neutrality  laws,  but  the  charge  not  being  substan- 
tiated had  been  permitted  to  sail.  (For.  Rel.  1892.  024,  t>25,  027, 
r>39-(>46. ) 

On  June  11,  1895,  the  Treasury  Department  issued  circular  instruc- 
tions to  all  collectors  and  deputy  collectoi's  at  the  sixty-four  ports 
and  subports  on  the  Atlantic  coast,  from  New  York  City  to  Browns- 
ville, Texas,  enjoining  vigilance  in  the  enforcement  of  the  neutrality 
laws  in  order  to  prevent  any  illegal  aid  to  the  insurrection  in  Cul>a. 
These  instructions  were,  on  the  next  day,  followed  by  a  proclamation 
of  the  President  warning  all  persons  against  any  violation  of  the 
neutrality  hiws.  The  length  of  coast  covered  by  the  Treasury  in- 
structions of  June  11,  1895,  was  5,470  miles.  Nevertheless,  during 
the  two  and  a  half  years  of  the  insurrection,  it  was  alleged  in  an 
elaborate  report  made  by  the  legal  adviser  of  the  Spanish  legation 
that  only  six  American  vessels,  of  an  aggre^te  of  1,331  registered 
tons,  had  successfully  landed  expeditions  from  the  United  States  in 
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Culm.  Thn^o  foiripi  vessels,  of  an  aggregate  of  1,772  n»gistere<l  tons, 
\ven>  ullegiMl  to  have  l)een  successful  in  landing  such  ex|)e(litions 
in  C'ul>a. 

Mr.  <ioKe.  Koi*.  of  Tn*nmiry.  to  Sen*,  of  Ktnte,  Nov.  :»».   1«»7.  Tn»ji«ury 

lH>pt.  IhN*.  No.  1!I8!I. 
TliiH  (IiM'UiiHMit  contaiim  iiii  HnlMinitt*  review  of  tin*  luMitrnlity  vi\tn*H  that 

had  Im««»ii  tli«»  Hu!»J<»<'t  of  «H*iitroverH3'  !K»twiH»ii  tlie  two  p>v«Tiiiii4MitH. 

March  1,  1H$M>,  the  Secn»tary  of  the  Navy,  pursuant  to  rc|>ii^»nta- 
tions  of  the  Sivretarv  of  State,  telegraphed  to  the  njuunanding  ofVuHT 
of  the  l\  S.  S.  .\/(ir/i}(ijt^  then  at  Puerto  C'ortez,  lloiHiuras,  a  n»iM»rt 
that  the  steamer  Matunjua  had  left  New  Orleans,  ostensihiy  for 
Puerto  Harrios,  in  (luateniala,  with  a  nuniennis,  well-orgsiniziHl, 
armed  ex|M'dition  intended  to  foment  insurnH*tion  in  Honduras,  an<l 
instructed  him  to  take  such  action  as  might  U*  n<H*essary  under  the 
neutnility  laws  of  the  Tnited  Statt»s  •'to  pn»vent  the  (*oinmis>i(»n  of 
hostile  acts  hy  this  ex]N*dition,  Ktte<l  out  in  the  United  States  against 
a  friendly  government."  Measures  wen*  als4>  taken  hy  tin*  Pn»Hdent 
of  (luatenuila  to  prevent  the  landing  of  the  allegi*d  tilihuMer^  in  that 
country,  and  the  lepition  of  the  riiittnl  States  in  (luatemala  was 
in>tructe<l  if  then*  were  n*asonahle  gnmnds  of  suspicion  not  to  op|M>>e 
the  a(*tion  of  the  (fovernment  of  (lUatemala  in  n*fu>ing  to  jwrmil 
them  to  land.  At  the  same  time  the  customs  authorities  at  New 
Orleans  wvvy  ilinvtinl  hy  the  Tn*asury  iVpartment  to  pn»vent  any 
violaticm  of  the  laws  of  the  TnitfMl  States.  On  the  *Jd  (»f  Manh  the 
rolhvtor  at  New  Orleans  telegraphed  the  Treasury  that  1  l<i  allegiul 
iilihusters  had  arrivinl  there  from  Kansas  City  t»n  the  pHHtnling  day. 
In.H|HH*tors  were  pla<vd  at  the  various  Meam^hip  landings  and  other 
{Miintsof  exit  fnim  the  city,  with  instructions  to  pn*vent  the  departun* 
of  any  suspicious  pass<*ngi*rs.  The  leaders  of  the  e.\|NMlition,  finding 
it  ini|N>KMhle  t«>  take  the  mc*n  out  without  a  clash  with  the  authoritit*s, 
almndoned  the  projtvt  anci  paiti  the  fan*  of  r»7  of  the  men  hack  to 
Kansas  City.  The  n*st  n-inaintnl  and  sought  to  gi*t  away  in  small 
gn)Ups,  hut  they  wen»  phuvd  under  rhrst*  watch  and  pn»ventetl  fnmi 
departing.  ClearaiKV  was  withheld  fnmi  two  steamers  until  ivrtain 
pass4»ngi*rs  omld  W  examined,  S4»me  of  whom,  U*ing  foimdto  lielong 
to  the  exjMHlition,  wen*  not  allowinl  to  sail.  The  (Hilhvtor  further 
n*|>ort<Ml :  **This  ofliet*  is  of  opinion  that  n<i  (*ontndmnd  giNNis  nor 
men  who  pn>|)ose  to  eiigagi*  in  the  Klihiistering  enterprises  have  h*ft 
this  j>ort  reivntly.  Acting  in  ix>nj unction  with  the  TnittMl  States 
attorney,  this  oflitv  has  Uhmi  carefid,  in  all  in^taiuvs  when*  a  (pieMion 
anise  as  to  the  pn>priety  of  a  shipment  of  pmnIs  or  depart un*  of  uhmk 
tt>  act  without  exen*ising  its  authority,  the  agents  or  owner*  of  vessels 
in  each  instance  taking  uiH>n  thembelve^,  by  advice  of  this  office,  tiie 
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responsibility  of  refusing  the  shipments  or  passengers."  The  Presi- 
dent of  Honduras  subsequently  telegraphed  to  the  charge  d'affaires 
of  Honduras  in  Guatemala  that  by  the  action  of  the  President  of 
that  Republic  and  of  the  United  States  the  menace  of  filibusters  had 
disappeared. 

For.  Kel.  1809,  364-370. 

As  to  aUeged  expeditions  against  Honduras,  especiaUy  in  connection  with 
the  steamer  San  Domingo^  see  Mr.  Bayard,  Sec.  of  State,  to  Sec.  of 
Treasury,  Feb.  9,  1886.  159  MS.  Dom.  Let  33 ;  Mr.  Bayard  to  Attor- 
ney-General, Feb.  11,  1886,  id.  50;  same  to  same,  March  10,  1886.  id 
274;  Mr.  Bayard  to  Mr.  Helder,  March  16,  1886,  Id.  332.  See,  alw, 
Mr.  Bayard  to  Gov.  Gordon,  of  Georgia,  June  7,  1887,  164  MS.  Dom. 
Let.  337,  as  to  an  ex|)edition  supposed  to  be  fitting  out  at  Savan- 
nah, Ga. 

4.  Judicial  Action. 

§  1322. 

"  [The  district  courts  shall  take  cognizance  of  all  complaints,  by 
whomsoever  instituted^  in  cases  of  captures  made  within  the  waters 
of  the  United  States,  or  within  a  marine  league  of  the  coasts  or 
shores  thereof.]     In  every  case  in  which  a  vessel  is  fitted  out  and 
armed,  or  attemj)ted  to  be  fitted  out  and  armed,  or  in  wliich  the  force 
of  any  vessel  of  war,  cruiser,  or  other  armed  vessel  is  incivased 
or  augmontod,  or  in  wliich   any  military  expedition   or  eiitorpn> 
is  begun  or  set  on  foot,  contrarv  to  the  provisions  and  prohibitions 
of  this  Title  |  R.  S.,  .VJSl -521)1  ] ;  and  in  every  cas<»  of  the  captiin' 
of  a  vessel  within  the  jurisdiction  or  i)rotection  of  the  Fuitc^l  Stato- 
as  before  defined:  and   in  every  ease  in  which  any  j^rocess  i^suiiiir 
out  of  anv  court  of  the  United  States  is  disobeved  or  resisted  l>v 
any  person  havin<2:  the  custody  of  any  vesscd  of  war,  cruist'r.  or  itlier 
armed  vess(»l  of  anv  forei<rn  prince  or  state,  or  of  anv  colonv,  district, 
en'  people,  or  of  any  sul)jects  or  citizens  of  any   foreign  priucv  or 
state,  or  of  any  colony,  district,  or  people,  it  shall  be  lawful  for  the 
President,  or  such  other  person  as  he  shall  have  empowered  for  that 
purpose*,  to  employ  such   part  of  the  land  or  naval   forcvs  of  the 
United  States,  or  of  the  militia  thereof,  for  the  purj)osi>  of  takiuir 
possession  of  and  detaining  any  such  vessel,  with  her  prizes,  if  any. 
in  order  to  the  execution  of  the  prohibitions  and  ])enalties  of  thi> 
Title,  and   to  the  restoring  of  such   prizes  in   the  cas<»s  in  which 
restoration  shall  Ik*  adjudged;  and  also  for  the  purpose  of  pn'vent- 
ing  the  carrying  on  of  any  such  expedition  or  enterprise*  from  the 
territories  or  jurisdiction  of  the  United  States  against  the  territories 
or  dominions  of  any  foreign  prince  or  state,  or  of  any  colony,  district, 
or  people  with  whom  the  United  States  are  at  peace." 

Sec.  5287,  UuviseU  Statutes. 
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**  It  set»nis  obvious  that  th<»  Executive  branch  of  Government  would 
not  Im»  justified  in  orderhuj  jndirial  process  when*  the  judicial  officer 
di<l  not  find  letfal  ^uind  for  a  prosecution/' 

Mr.  rirkcrinK.  S4H-.  of  State,  to  Mr.  HiimL  Hrit  clinrg^*  <raflrnlreii,  8es>t.  .lO. 
ITSiTi.  8  MS.  I)oiii.  Ix*t.  41  a. 

To  an  action  of  trespass  for  tlie  sc^izure  of  a  ship  under  the  neu- 
trality act  of  1794,  defendant  pleadinl  that  the  vessc*!  was  attempted 
to  Ik*  fitted  out  an<I  armed  to  carr^'  on  hostilities  against  a  foreign 
state  with  which  the  United  States  were  at  jx^ace.  It  was  objected 
that  the  plea  did  not  s|)ecify  the  state  against  which  the  ship  was 
inten<Ied  to  Im?  emplovinl.  The  court.  Story,  J.,  delivering  the  opin- 
ion, said:  ^As  the  allegation  follows  the  words  of  the  statute,  it  has 
suffi<*ient  certaintv  for  a  liUd  or  information  in  rem  for  the  ass(»rted 
forfeiture  un<Ier  the  statute,  and,  cons4N}uently,  it  has  sufficient  cer- 
tainty for  a  plea.  Indetnl,  then*  is  as  much  c<*rtainty  as  then*  would 
have  l>een,  if  it  had  lK»en  avern*d  that  it  was  in  the  service  of,  or 
against,  some  fon*ign  state  unknown  to  the  lilN*Ilant,  which  has  lMH*n 
adjudged  in  this  court,  to  U*  sufficient  in  an  information  of  forfeiture. 
(I^Kke  r.  The  Unite^l  States,  7  Cninch,  839.)" 

(SelHtoii  r.  Iloyt  <  181H).  IK  Wlieiit.  LM«l.  X^y 

The  Swrt'tary  of  State  can  not  with  propriety  draw  the  line  or 
define  the  iNuindarv  l)etw(><>n  neutral  and  unneutral  acts.  Tlie  inter- 
pretation  and  ex|Misiti(m  of  the  laws  U^long  |M*culiarly  to  the  judi- 
ciary, and  a  strangi*r  who  d4*sirt*s  information  mnctTning  tlH*m  hlumid 
consult  private  counsel. 

Mr.  Adjtiim,  Sei\  (»r  State,  tu  Mr.  .\>niirr«N  \\\^,  27,   1SIK,  MS.  NoteM  to 
For.  liPgH.  II.  rW7. 

The  test  of  the  violation  of  the  laws  of  the  l'nite<l  States  agiiinst 
interfereni*(*  with  fon*ign  gt^vernments  is  the  commission  of  an 
overt  act. 

CoMhlnfC.  At  (Sen..  1K.V>.  s  0|i.  ATI. 

AVhile  objecting  to  a  continuance  grante<l  by  the  presiding  judge  in 
the  trial  of  the  cast*  of  Kumble,  trie<l  and  aopiittcHl  in  Kngland  in 
18r>5  for  breach  of  neutrality  laws  *'this  (lovenunent  acknowKnlges 
that  it  does  not  otherwise*  find  any  sufficient  gn>und  for  <|iH*stioning 
the  learning  or  the  im[mrtiality  of  the  [in^^iiling  jutlgi*  in  the  cHinduct 
of  the  trial.*' 

Mr.  Sewanl.  Se<\  of  State,  to  .Mr.  .\«lain>i.  iniii.  to  KnslaiMl.  .Manii  21,  IStSi. 

nip.  (\»r.  1HIn%.  I.  2M. 
Rumble  wiik  imlirtiil  ami  trie«l  for  violation  of  tiM*  Ilrltlith  iMHitraUty 

lawn  in  tli«*  «*«|ui|>nif*nt  nnd  \\w  iMilixtnHMit  of  mrn  fitr  tiN*  Rttppnkttn' 

mack.     For  tin*  n>|Mirt  of  tlH»  trial,  in  wlilrli  llunihle  waa  no«iultted  by 

the  Jury,  aec  Diii.  Cor.  1»G5,  I.  142. 
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"Ton  Kppear  to  impogn  the  mfBatmdy  6t  the  eziMnig, modes «f 
procedure  in  the  Umted  States  with  refei'ttice  to  infrsctianH  of  kw, 
as,  for  instance,  when  you  advot  to  the  appreheaided  resolta  of  trial 
"i^  a  jury  of  the  vioDage  wh«re  the  offeoae  may  have  been  committed, 
and  assume  that  the  prevalence  of  popular  sympathy  with  the  accused 
would  'almost  certainly'  result  in  giniuiftal.     .     .     . 

"  Toil  say  that  you  deplcnre '  as  aliiio.st  iiiconi|>rehen>(ibIe  tJiis  laxity 
in  defending  a  friendly  nation  from  the  attacks  of  any  roiispirutors 
and  this  singular  idea  of  calling  "  ueutralit^y  "  this  lack  of  discrimina- 
tion between  a  l^itimate  and  ciTilizeii  government,  which  in  rcganlcd 
as  friendly  and  an  outlaw  who  weks  to  make  war  upon  that  U4ivi'ni- 
ment  by  means  of  robbery,  plunder,  and  incendiarism.  One  ieo»W 
think  that  there  was  no  TOom  for  vnitj-nlity  hi  mwh  a  caxe,  and  that 
none  was  possible  between  two  pai-ties  whose  clinracters  aru  so  entiivly 
distinct'    ... 

"  This  Government  administera  its  own  law  in  the  rase ;  it  does  not 
assume  to  visit  with  penalty  conduct  which,  if  ooitnnrtdvl  irithin  a 
foreign  jurisdiction,  mig^t  be  puni^yble  therein.  To  il«  uihenrise 
would  be,  in  effect,  to  attempt  to  recognize  and  administer  withm 
the  sovereignty  of  the  United  States  a  domestic  law  of  another  sover- 
eign. As  I  intimated  in  my  note  to  yoti  of  Stay  2K  laetl.  ])iM(«ediDgs 
under  the  'neutrality  laws '  of  the  United  States  are  *.Bet  in  motiflB 
by  due  information  made  under  oath  by  some  persm  ^^ogniF^wt  of  tbe 
facts  alleged  or  possessing  belief  sufficient  to  that  end,'  but  they  are 
so  set  in  motion  in  tlie  name,  and  by  the  power,  and  through  the 
officei-s,  of  the  Government  of  the  United  States.  Prosecutions 
against  any  wlio  are  alleged  to  have  coiitravenod  those  laws  are  not 
by  suit  hiti-r  parte/i,  but  in  the  name  and  bclialf  of  the  Government  of 
llic  United  States  against  the  accused.  The  foreign  government 
against  whose  peace  the  alleged  hostile  act  may  be  directed  is  not  a 
plaintiff  in  the  action,  as  you  seem  to  suggest.  Tiie  Govemment  of 
the  Unite<l  States  is  the  plaintiff. 

"  The  injury  complained  of  is  not  to  the  foreign  government,  but  to 
the  peace  and  good  order  and  laws  of  tlie  Government  of  the  Unitw) 
States,  And  the  Executive  can  no  more  punish  or  repress  offensfs 
of  this  nature  without  the  judicial  ascertainment  of  the  fact  that  an 
unlawful  act  lias  been  committed  tlian  it  could  by  administrative 
mandate  award  death  on  a  charge  of  murder.  Neither  in  the  one  case 
nor  in  the  other  could  the  representations  of  parties  claiming  to  be 
nggricved  override  the  indispensable  requisite  of  a  judicial  proceed- 
ing. Tho  fact  tliat  the  imputed  act  of  wrong  doing  may,  in  its  result, 
affect  the  i)eace  of  anotlier  state,  does  not  supersede  the  law  applicaWe 
to  the  case,  and  recourse  to  that  law  can  not  'imply  the  uselessness  of 
a.  diplomatic  representative.' " 
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Mr.  Boj'nrd,  8<h\  of  State,  to  Mr.  Valeni,  Span,  nilii.,  July  til,  lH8r»,  For. 

\Wl  lH8r>.  77a 
K4H\  In  a  Hliullar  h4mim*,  Mr.  Ilayanl,  Scm*.  of  State,  to  Mr.  (larlauil.  At. 

<;eii..  Atii;.  3.  1885,  KA)  MS.  I)oui.  U-t  44<l 

"  It  is  (vrtuiii,  however,  that  the  Executive  ha.s  no  rip^ht  to  interfere 
with  or  control  the  action  of  the  judiciary  in  pnK*ei'dings  apiinst 
|M*rsons  chargiMl  with  IxMn^  concerned  in  hostile  e.\[KMlitions  against 
friendly  nations.  The  President  may  eni|doy  the  military  an<l  naval 
font»s  to  disiK»rs4»  or  pn'vent  the  departure  from  our  territory  of  any 
such  e.\|MMlition,  or  of  any  men,  anus,  or  munitions  which  aiv  nuini- 
fe.stly  parts  thert»of;  and,  IxMng  a  ccK)rdinat4*  authority,  he  wouhl 
not  In*  pnH'ludeil  from  so  doing,  in  a  pro^xT  caM\  l>y  tli4»  action  of  the 
judiciary.  But  it  is  plain  that  such  means  are  j)ra(*tical>le  only  when 
then*  is  o|M*n  defiance*  of  the  authority  of  tlie<iovernment  l>y  an  orpin- 
v/ahI  IxmIv  of  nu*n. 

*•  Occasions  nmy  U»  imaginiHl  when  the  sinnnuiry  pnn'ess  of  nuirtial 
law  might  |M*rhaps  U*  n^sorted  to  against  the  |M*rs4ins  (*om[)o>ing  such 
a  ImnIv.  Hut  in  all  such  castas  as  thosi*  which  have  nmie  to  the  noti(*e 
of  the  (iovernment  tlu^st*  nmditions  do  not  exist,  and  the  judicial 
authority  is  the  only  one  which  can  In*  pn>|N*rly  or  efficiently  invoked. 
(S<*4*  Mr.  Bayard  to  the  Spanisli  minister,  H  Whart.  Dig.  Int.  I^aw.  [>. 
025.)  Our  (iovenunent  iM>sst»s.s4»s  all  the  attributes  of  soven»ignty 
with  n»>|K»ct  to  the  prej^»nt  subject,  and  has  for  their  exercise*  the 
appropriate  agencies  wliirh  an*  n*cogni%«Ml  among  ('iviliz<*<l  nations; 
but  our  ('( institution  forbids  the  arbitrary  e.\erri>4*  <if  |Hiw«*r  whfu  the 
lilN*rty  or  [>ro|N*rty  of  imlividual  citiz4*ns  is  involvt**!.  It  cannot 
then*fon*  iVM)rt  to  .some  measures  which  art*  still  |H>xsibli*  in  M»mt* 
<-ountri(»>.  But  I  do  not  think  that  it  ran  U*  lieltl  chargt'able  with 
lack  of  dilip*ii(H*  for  not  taking  >tep>  wlii<*h  woidtl  Im*  inconsistent 
ift'ith  the  principles  on  wliirh  all  ivpubli<*s  an*  fonmletl." 

Iliirinuii.  At.  (i«*ii..  IN>«*.  lo.  i.H!iri.  'Jl  U|».  *ji;7.  'J7:i. 

A  n»nsul  of  a  foivign  gtivernment,  who  is  the  only  repn^^ntativc 
pn*s(»nt  (»f  his  pivernment,  has  the  right  to  intervene  and  claim  a 
V(*rvS(*I  lN*longing  to  Mich  government  apiin>t  whirh  a  liU'l  has  Imi'u 
HhNl  to  MMMin*  her  forfeit un*  f<»r  violation  <»f  the  neutralitv  laws. 

TIm*  t*oiiMTV».  lis  Kitl.  Itep.  4:n. 

A  pnNi»i*<ling  innh-r  Miction  .VJSU.  Kevis4Ml  Statutes,  is  a  simple  suit 
in  adminiltv,  wlit*ri'  the  d4*rre«*  will  U»  simpiv  that  th«*  liU*l  will  U* 
dismis.s(nl  or  the  vesM'l  (-ondeiiinetl ;  uiul  no  dtvnv  of  n*>titiition  is 
ne«»ssarv. 

TIh*  t'oiiw»r\a.  :w  F*-*!.  Hep.  4:n. 
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5.  Abrest  and  Detention. 

§  1323. 

A  vessel  under  arrest,  to  prevent  her  from  cruising  against  bellig- 
erent powers,  may  be  discharged  on  the  order  of  the  President  com- 
municated to  the  marshal  having  her  in  custody: 

Bradford,  At.  Gen.,  1794,  1  Op.  4a 

In  an  action  of  trespass  for  damages  for  the  wrongful  seizure  of 
a  vessel  under  the  neutrality  laws,  the  defendant,  a  collector  of  cus- 
toms, who  had  employed  only  civil  means,  sought  to  justify  the  seiz- 
ure on  the  strength  of  section  7  of  the  act  of  1794,  by  alleging  an 
order  of  the  President  of  the  United  States,  and  arguing  that  as 
the  President  had  authority  by  section  7  to  employ  the  military  and 
naval  forces  for  the  purpose  of  executing  the  neutrality  laws,  he 
might  a  fortiori  employ  a  civil  officer  or  force  for  that  purpose,  and 
that  his  order  to  that  effect  was  a  sufficient  justification  of  the 
seizure.     Story,  J.,  delivering  the  opinion  of  the  court,  said : 

"  But  upon  the  most  deliberate  consideration,  we  are  of  a  different 
opinion.  The  power  thus  entrusted  to  the  President  is  of  a  very 
high  and  delicate  nature,  and  manifestly  intended  to  be  exercised  only 
when,  by  the  ordinary  process  or  exercise  of  civil  authority,  the  pur- 
poses of  the  law  cannot  be  effectuated.  It  is  to  be  exerted  on  extraor- 
dinary occasions,  and  subject  to  that  high  responsibility  which  all 
executive  acts  nocossarily  involve.  Whenever  it  is  exerted,  all  |x'r- 
sons  who  act  in  obedience  to  the  executive  instructions,  in  cases 
within  the  act,  are  completely  justified  in  taking  possession  of.  and 
detaining;,  the  offending  vessel,  and  are  not  responsible  in  (laiiiafre>, 
for  any  injury  which  the  l)arty  may  suffer  by  reason  of  such  pro- 
ceeding. Surely  it  never  could  have  been  the  intention  of  (^onirro>s. 
that  such  a  power  should  be  allowed  as  a  shield  to  the  seizing  officer. 
in  cases  where  that  seizure  might  be  made  by  the  ordinary  civil  means! 
One  of  these  cases  put  in  the  section  is,  where  any  process  of  the  courts 
of  the  United  States  is  disobeyed  and  resisted;  and  this  case  abiin- 
dantlv  shows,  that  the  authoritv  of  the  President  was  not  intended  to 
be  called  into  exercise,  unless  where  militarv  or  naval  force  weiv  ncc 
essarv  to  ensure  the  execution  of  the  laws.  In  terms  the  stvtion 
is  confined  to  the  employment  of  military  and  naval  forces:  and 
there  is  neither  public  policy  nor  principle  to  justify  an  extension 
of  the  preropitive,  beyond  the  terms  in  which  it  is  given.  Con^n'>s 
might  lx»  perfectly  willing  to  entrust  the  President  with  the  power 
to  take  and  detain,  whenever,  in  his  opinion,  the  case  was  so  flagrant 
that  militarv  or  naval  force  were  necessarv  to  enforce  the  laws,  and 
yet  with   great   propriety   deny   it,   where,   from   the  circumstances 
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of  the  ca-se,  the  civil  officers  of  the  Government  might,  upon  their 
private  rewponsibility,  without  any  dangler  to  the  public  iH»at*e,  com- 
pletely exwute  them.  It  is  certainly  against  th<»  gi»neral  thi>ory 
of  our  institutions  to  crc»ate  great  (liscretionary  jKiwers  hy  implica- 
tion, ami  in  the  present  instance  we  see  nothing  to  justify  it.'' 

(}elHton  r.  Iloyt  (1818).  3  Wheat  240.  XU. 

Every  neutral  nation  has  a  right  to  exact  by  force,  if  nc^l  Us  that 
belligerent  |>owerH  shall  not  make  use  of  its  territory  for  the  purposes 
of  their  war. 

C'Uflhltiic,  At.  Gen..  1855.  7  Op.  122. 

AMien  an  officer  belonging  to  a  military  force  onl^rwl  out  by  the 
President,  under  the  neutrality  act  of  March  10.  lK:J8,s*»<*tion  8  (Ti  Stat. 
214),  *'  to  prevent  the  violation,  and  to  enfonv  the  due  e.xt^^'Ution  ''  of 
the  act,  and  instructeil  by  his  <*omnianding  general  to  r.xi^^'Ute  that 
purpose,  seisMHl  property,  as  a  pnKrautionarv  means  to  pn*veiit  an 
internhnl  violation  of  the  act,  with  a  view  of  detaining  it  until  an 
offii*er  having  the  {xiwer  to  sinzc^  and  hold  it  for  the  purfM^^*  of  pro- 
c*eeding  with  it  in  the  manner  dintietl  by  the  statute  (*ould  Iw 
procured  and  act  in  the  matter,  it  was  held  that  the  seizure  was 
lawful. 

Htouirlitoii  V.  Dlinlok.  H  HlatclL  tV^li  'Jl»  Vt.  r>:r>. 

In  Noveml)er,  18r4,  the  steamer  ('ol<fn  was  H^izi^^l  at  San  Friinris4*o 
on  suspicion  of  an  intendinl  violation  of  the  neutndity  hiws.  Tlie 
papers  showetl  that  the  vessel  was  pun*has(Nl  for  $.n*J,(KK)  l>y  (i«'iH'niI 
P.  Herran,  of  C%)lombia,  to  Im*  iH|uip|MMl  for  war  pur|M>s4*s  and  S4*nt  to 
Callao  to  \m)  transferreil  to  the  Peruvian  (lovenunent.  (leneral  Her- 
ran acted  ostensibly  as  a  conmiissioner  of  Peru,  although  the  Peruvian 
minister  at  Wasliington  was  not  advistnl  of  his  employment.  Mr. 
Seward  aske^l  that  the  vessel  U*  detaimnl  till  the  Pn*sident  should 
otherwise  din»ct.  **  The  relations  existing  lietwwn  Spain  ami  Peni 
at  this  timc,^^  said  Mr.  Sewanl,  ^^  not  lieing  of  the  uutt^i  amicable 
natiirt',  it  is  incumlMMit  u|)on  the  Unite<l  States  to  guanl  against  any 
cauHPK  of  dissatisfacti<m  on  the  part  of  either  of  thost*  governments 
which  might  arise  fn)m  a  defuirture  fnmi  our  just  n«Mitnility  towanls 
theni.^  As  the  survev  of  the  vessel  math*  at  San  Fran«*isi'o  indicmtinl 
that  she  was  well  adaptetl  to  the  revenue  scTvicv  l>ut  wa>  not  stntng 
enough  for  a  man-of-war,  Mr.  S^'wanl  at  tin*  same  time  suggi*st4Hl 
that  the  Treas-urj*  I>epartment  purchase*  her  for  the  fonner  purjKis**. 

Ten  days  later  Mr.  Sewanl  stated  that  as  the  v<»ssel  was  puri'hasetl, 
armed,  and  equipixMl  "evidently  with  a  view  to  the  prosis'ution  of 
hostilities,  an<l  in  contravention  of  the  Executive  onler  of  November 
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21,  1862,  prohibiting  the  esptjsciaJdxm  of  wiriikd  materials  from  Urn 
ports  of  the  United  States,"  she  would  be  drained  tili  mrdMii  If 
the  President  to  be  released. 
On  March  23, 1865,  Mr.  Seward  stated  that  cffders  had  been  iamA 
"^^  by  the  Department  of  State  ^  to  the  Secretaries  of  War  and  Tkoasuqri 
for  the  release  of  the  steamer  Colon^  purchased  by  General  P.  A. 
Herran  for  the  Peruvian  Government,''  and  that  orders  to  that  eifed 
had  been  tel^raphed  by  the  War  Department  tp  ^  general  oom- 
manding  the  Department  of  the  Pacific. 

Mr.  Seward,  Sec.  of  State,  to.  Mr.  Fessenden,  Bee.  (^  ^hrcawirjr.  Dee.  % 

1S64,  67  MS.  Dom.  Let  272;  Mr.  SewarO,  See.  <tf  State,  to  Sefkir  Deft 

'    Carlos  Tracy,  Dec.  19,  1864,  MS.  Notes  to  P^rovian  I^eK-  I-  28S;  Ife. 

Seward,  Sec  of  State,  to  Sefior  Don  EmlHo  BonltuE»  Mardi  IB,  VM^ 

id.  29};  aame  to  aame,  March  28, 186^  id.  28i 


"■] 


Persons  and  vesseb  arrested  und^r  order  of  the  Plmdent  for 
breach  of  neutrality  may  be  dd»ined  by  the  naval  forces  of  the  United 
States,  under  his  directions,  until  lawfully  disdMnqged. 

Mr.  Fiah,  Sec.  of  State,  to  Mr.  Bdwards  Plerrepont,  U.  8.  dint.  atty.  at 
New  York,  June  29,  1869,  81  M&  Dom.  Let  82&. 

In  July,  1869,  the  President  issued  to  the  district  attorney  and  mar- 
shal for  the  southern  district  of  New  York  a  commission  empowerii^ 
them,  or  either  of  them,  ^^  to  employ  sudi  part  of  the  land  or  naval 

forces  of  the  United  States,  or  of  the  militia  thereof,  for  the  piir|xwe:? 
indicated  in  the  eighth  section  of  the  act  of  April  20,  1818,  cominoiJy 
known  as  the  '  neutrality  act.'  " 

Mr.  Fksli,  Sec-,  of  State,  to  Mr.  Plerrepout  July  13,  18G9,  81   MS.  Dom. 

Let.  :585. 
Orders  were  at  the  same  time  given  for  the  capture  of  all  concerned  In 

exi»editIons  violating  such  law.     (Ibid.) 
See  also  Mr.  Fish's  letter  to  Mr.  Plerreiwnt,  of  July  15,  1860 ;  Mr.  Fish  to 

Mr.  Barlow,  July  17,  18(59;  Mr.  Fish  to  Mr.  Robeson,  Aug.  10,  18t»; 

Mr.  Fish  to  Mr.  Barlow,  Aug.  10,  18GJ),  as  to  custody  of  giint)oats) 

seized  under  above  order:  81  MS.  Dom.  Let.  309,  411,  SltJ,  r»17. 
As  to  the  subsetiuent  destiny  of  these  gunboats,  see  Mr.  Fish  to  Mr.  Pierre- 

lK>nt,  Nov.  2(j,  1860,  82  MS.  Dom.  Let.  385. 

The  proper  authorities  in  New  York  will  be  instructed  to  detain 
gunboats  preparing  to  issue  from  that  port,  in  violation  of  neutrality 
in  the  contest  between  Peru  and  Spain. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Freyre,  Aug.  10,  1869,  MS.  Notes  to  Pern. 

L  .37:5. 
As  to  withdrawal  of  this  order  on  i>eace  between  Peru  and  Spain,  see 

same  to  same,  Dec.  8,  1869,  id.  385. 

In  the  case-  of  certain  Spanish  gunboats  which  were  detained  under 
legal  process  at  New  York  at  the  instance  of  the  Peruvian  minister, 
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on  tlu*  ^(Mind  that  a  stato  of  war  t*\ist(*(l  U'twcMMi  Pom  aiul  Spain  and 
that  tliov  won*  intondtMl  t(»  o|M*nito  against  INtu.  tli(>  Spanish  iniiiiMor 
at  Washin^on  <li»sinMl  tin*  iVpartnu'nt  of  Stat«*  to  inform  tlio  IN*ni- 
vian  minister  that  th(*  V(*ss4»ls  wimm'  not  intrmhMl  ti>  o)H»rati'  a^:iinM. 
IVni  or  to  n»lit»v<»  other  vi»sh*Is  «)f  tin*  Spanisli  navv  in  Cnluin  \v;»t4Ts 
for  nsi»  apiinst  IVrn,  and  tinit  it  was  the  <losin»  of  the  Spanish  tlov- 
;Tnin«*nt  to  niltivatt*  tho  most  friendly  n'lations  with  all  the  Spanish- 
Amori(*an  n'pnl)li<*s  and  to  dis<*ard  any  nn friendly  policy  towards 
th<*ni.  Mr.  Fish  (*onnnnninit('d  thrs4>  assurann*s  t(»  tlir  Peruvian 
minister,  at  the  same  time  n*ferrin^  to  a  declaration  made  hy  the  lat- 
ter to  Mr.  Seward  on  Mav  s,  lsr»S,  that  a  formal  state  of  war  no 
hm^T  existeil  U^twivn  the  allied  n-pnldies  and  Spain.  '•  hnt  on  the 
(•ontrary  a  condition  of  im|N»rf(*<*t  [M'ai'e."  The  Pernvian  minister, 
aee(*ptin^  thes4'  assnrann*>,  withtlrew  any  ol>J4*rtion  to  the  d4*partnre 
of  th«'  V4*ss4*ls;  and  the  (lovermnent  of  the  Tnited  Stat<*s  annonikceil 
that  it  (*onld  no  hm^>r  In^sitate  to  adopt  "*  the  eonelnsion  that  a  Mate 
of  war  ihM»s  no  hui^T  exist  lM»tW4H»n  the  ^»vernments  of  Spain  and 
IVrn,"  a  n>nehision  which  involved  the  withdrawal  of  tln»  pHK-ee*!- 
inp^  apiinsl  the  pmlwrnts. 

Mr.  FImIi,  S«k».  of  state.  t»  Mr.  Kroyre.  IVnivi:iii  min..  !>«n-.  ;:.  lsiK».  MS. 

Niltw  to  iNTiiviaii  \a^.  I.  r57!»;  Hiuiir  to  hjiiih%  IH»«'.  S,  ISiRi.  Id.  .*l.*C». 
Ah  to  n  KlinHnr  (l«*«'larntloii  iiinilf  liy  the  r<*pr«*S4*iitattvc  of  Pent  to  S|Mitii 

hi   lS(tf<.  hi  th«*  caM*  of  the  iiHMiitorx  iUnttht  aiiil  Cutairht'r,  h4>«»  Mr. 

FlMh.  S«H'.  of  Stat«'.  to  Mr.  Kn\vr«'.  IHm-.  s.  isiHi.  MS.  Xot**^  t«i  IN-ni 

vhiii  \a^.  I.  llSTt:  Mr.  Si»\vanl,  S«s'.  nf  Slatr,  t«»  S***-.  of  Thmm..  May 

'SI,  ISIW.  7s  MS.  iKMii.  lA^t.  VX\. 
S4«e.  alMi.  Mr.  KvartH.  S***-.  of  StJit«\  l«»  Mr.  SIiNIikhi.  I'«'li.  LM.   IST'.*.  MS 

Not<*M  to  UtiHshi.  VII.  IfTiii. 

The  Presi<lent,  inider  tli«'  eighth  .MHiion  of  the  act  of  April  *JtK 
iKlH,  is  not  nM|uin*d  to  arrt^t  in  a  Tnitetl  State*^  |M>rt  an  nnarm4*<l 
ve^^d  unless  it  Ih*  shown  that  a  military  etiterpri^'  i>  Im^^uii  or  >4*t  on 
f(M)t  thnm^h  her  mntrary  to  the  provisions  «>f  the  statnte. 

Mr.   FIhIi.  Stf.  of  Stat«».   to   Mr.    TUTiialN'.   Mar.   'S\,   lsT».    MS.    NoI«»h  to 
Siwhi.  IX.  -JlNi. 

"  Tlio  S4»veral  coll<M*t«>rs  of  the  custoin>  shall  detain  anv  ve-*^*!  man- 
ifestly  built  for  warlike  pur|N)>4*s,  ami  aUint  tn  depart  the  rnit<Ml 
Stat«*s«  the  cargo  of  which  principally  nin>i>t>  of  arm>  and  mnni- 
titms  of  war,  when  the  nnmlM*r  of  men  ^hipiNMl  on  lN»:ird.  f>r  other 
circiimstam'os,  nMider  it  pnihaMe  that  ^urh  vr--4'I  i«*  intende«|  t«>  U» 
empk»yed  hy  the  owners  to  criiisi*  or  commit  hostilities  n|N)n  tlit*  ^\iU- 
jeets,  eittzen.'i,  or  pro|H»rty  of  any  fon'ipi  primv  or  >tat«»,  or  of  any 
etdony,  district,  or  |MH>pIe  with  whom  tln»  I'niteil  States  an»  at  |M»a<v, 
until  the  <Iei*isioii  of  the  President  is  had  tlien^ai,  or  until  the  owner 
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gives  sadi  bimd  and  seciirily  ns  is  i-t^uired  of  tlio  «wuer»  uf  urnud 
vessels  by  the  preceiling  section." 
Secttoa  B2K),  Baviso.1  Sliitutee. 

"  I  notice  your  reference  to  the  inadeqiincy  of  thtj  powers  with 
which  a  coUectcMT  of  cui^touis  is  inve.sted  under  Title  G7,  R.  S.,  to  int«l 
tiie  emergency  of  ati  attinnpt  by  an  armed  orgauizatioii  to  leave  oar 
fifaoreB  is  vif^tion  of  (he  neiilralitj  law».  The  conjoint  ojH-'ration 
of  the  revenue  and  judicial  powers  has,  however,  in  recent  in.stances 
been  sufficient  to  thwart  luid  punish  criminal  attempts  in  the  United 
States  a^inat  the  peace  of  friendly  neighbors,  such  as  Hayii  anJ 
Hfmduras." 


Under  sec  970,  Revised  Statutes,  tb«  ooDcctor  of  a  pott  mtdi 
application  for  a  certificate  of  reasooahte  .«au9e<  &r  ha-Ting  auwd  a 
steamer  for  a  violation  of  the  neutrally  lairau  Tbio  ntnanwr  had  beta 
chartered  for  the  use  of  insurgents  against  ;th»  C^"ff*hwi  GovacB- 
ment  to  carry  arms  for  thdr  use.  Tba  maaiiest  did  not  state  that 
she  had  arms  aboard,  and  a  false  dertinatinn.  WM  fivcn.  After  dift- 
charging  her  arms  slie  took  aoldiets  aboardi  irbo  eapbaxti  cnstoB- 
housfl  officers  and  tried  to  use  the  stsalmr  to  caploRr  a  OAoiMa 
A-essel.  Held,  that  the  certificate  should  issue. 
The  city  of  Mexico.  25  Feci.  Rep.  824. 

A  collector  of  customs  is  not  justified  in  refusing  clearance  to  a 
les-sel  and  her  cargo,  imder  sec.  5290,  Revised  Statutes,  because  she 
is  intended  to  transport  arms  and  munitions  of  war  for  the  use  of  an 
inaurrectionary  party  in  a  country  with  which  the  United  States 
in  at  peace. 

Henricks  1!.  Gonzalez,  «7  Pert.  Rep.  351,  14  C.  a  A.  SBB. 

e.  BiAcnoH  OF  Bondl 


"  The  owners  or  consignees  of  every  armed  vessel  nailing  out  of  the 
ports  of  the  United  States,  belonging  wholly  or  in  part  to  citizens 
thereof,  sliall,  before  clearing  out  the  same,  give  bond  to  the  United 
States,  with  sufficient  sureties,  in  double  the  amount  of  the  value  of 
the  vessel  and  cargo  on  board,  including  her  armament,  conditioned 
that  the  vessel  shall  not  Ih^  employed  by  such  owners  to  cruise  or 
commit  hostilities  against  the  subjects,  citizens,  or  property  of  any 
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foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  with 
whom  the  United  States  are  at  peace." 

Rertlon  ri2H0.  Herlfied  Statu  ten. 

*'  The  Government  of  the  United  States  has  taken  no  new  resolu- 
tion to  prevent  vessels  under  their  Rtkg  sailing  from  their  |M>rts  in  a 
warlike  condition.  The  law*  on  this  subject  has  n*mainiHl  tht>  same 
during  the  last  ten  years.  According  to  the  provisions  of  the  act 
of  Congress,  every  |)erson  is  prohibited  from  fitting  out  and  arming 
or  augmenting  the  fon*e  of  any  vessel  within  the  limits  of  the  Unite<l 
States  to  cniise  against  the  subjects,  citizens,  or  pro|)4>rty  of  any 
prince  or  state,  c'olony,  district,  or  people  with  whom  the  UnitiHl 
States  are  at  peace.  In  instances  in  which  the  sailing  of  armiHl 
vessels  belonging  wholly  or  in  part  to  citizens  of  the  UnittHl  States, 
which  is  alloweil  in  certain  cases  ft>r  self -protect  ion  against  pirati*s 
or  other  unlawful  aggressions,  the  owners  an*  nH|uin*<l  to  give  Ixuul 
with  sufficient  sureties  in  double  the  amount  of  the  value  of  the 
vessel  and  cargo,  prior  to  clearing,  that  it  shall  not  Im'  employed  by 
such  owners  to  cniise  against  powers  with  which  the  United  States 
are  at  iK»aa».  And  in  other  instances  the  pn)iK»r  officers  an»  author- 
ize<I  to  detain  any  v(*ssel  manifestly  built  for  warlike  puriMiM's.  and 
about  to  depart  fn>m  the  United  States,  the  <*argo  of  which  ve^^^el 
shall  princiimlly  consist  of  arms  and  anununition  of  war  when  the 
numl)er  of  men  ship{KHl  on  iMmnl  or  other  (*ircumstan<*es  shall  indi- 
cate that  such  vesst»l  is  intendinl  to  lie  employed  by  the  «)wners  to 
cruise  or  commit  hostilities  against  friendly  |)owers  until  the  diH*isi<m 
of  the  Pn'sident  thereon,  or  until  the  owners  shall  give  bond  and 
security  as  pn»viously  nHiuinnl." 

Mr.  Clay,  8e<*.  of  8tate.  to  Mr.  Rebello,  Braxlllan  cliarfc«\  .Maj  1.  1M2K, 
MH.  NoteH  to  For.  I^eiCH.  IV.  Ul 

Ab  to  the  U>iul  Klveii  by  tlie  <teriiinii  Ktiipin*  (whieli  (*eaM«il  tf>  exiMt  IH*(\ 
20.  1840).  tluit  tlie  war  Hteanier  I'nited  Statrn  Hliould  iH>t  l)i»  umnl  lu 
tioHtllltU*H  afcaliiMt  I>eniiiark  during  tlH'  S4'liU*Mwli;-II(ilf«tHii  war.  Ht*<* 
Mr.  Clayton.  He<*.  of  Htate.  to  Mr.  IlUllanl.  M.  C.  Fet>.  2:1.  18j0.  37 
M8.  Dom.  I^et.  -ITiih 

That  a  Uniteil  States  district  judge  has  jwwer  to  ntpiin'  a  i>er- 
son,  who  has  given  ju^t  ground  to  sus|XH*t  him  ol  an  intent  ti»  violate 
the  neutrality  laws,  to  give  lM>nd  that  he  will  ol>KTve  them,  see 
United  States  r.  Quitman,  *2  Am.  L.  Keg.,  G45. 

^Vhen  a  court  of  the  United  States,  in  the  exenMse  of  its  distinction, 
has  advisedly  detemiinetl  to  permit  a  vessel  IilH>Ie<l  for  violation  of 
the  neutrality  laws  to  lie  released  on  l>ond.  the  executive  department 
has  no  power  to  interfere  with  the  proceedings, 

tttanbary*  At  Ueo.,  MM),  12  Qi».  Z 
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^  It  has  been  held  that  peraons  jwtfy  ao»peeted  of  im  intentkii  t» 
engage  in  such  enterprises  may  be  reqoiied  by  the  eourts  to  give  bond 
not  to  do  so.  (United  States  v.  Johu  A.  Quit09am  3  Am.  Law  Bq|^ 
6i&.)  Persons  in  charge  of  any  armed  vesselmay  be  requiro^  to  ffn 
like  security  as  a  ccmdition  of  elearanoe^  (Bev;  Stats.,  sees.  8289, 
5290.)" 

HarnuHi,  At  Gen.,  Dec  10»  1S06,  21  Op.  267,  2T8-278. 

Where  a  vessel,  libeled  for  forleitore  under  section  6288  of  the 
Bevised  Statutes,  was  rdleased  on  bcmd  and  stipiilation,  it  was  hdd 
that  she  was  improvidently  released  and  should  be  recalled;  an^  il 
was  intimated,  but  not  decided,  that,  in  the  case  of  n  libel  for  forfei- 
ture  under  section  5283,  the  release  of  a  vessel  on  bond  and  stipoh- 
tion,  as  in  the  pending  caae,  beforo  answer  or  hearing,  against  the 
objection  of  the  United  States,  was  unauthorized. 

Tbe  Three  Frtends  (ise7),  166  U.  8. 1.  68,  cttin^  particnlarty,  Tte  Ifuy 
N.  Hogan,  17  Fed.  Rep^  Sia. 

7.  Rbstitutior  or  Gaptubbd  Paumnr* 

§  1826. 

^^  The  Sieur  Cunningham,  captain  of  an  American  armed  vesael, 
after  having  wasted  the  British  commerce,  entered  the  port  of  Dan- 
kirk.  He  there  disarmed  his  vessel,  and  declared  that  he  was  about 
to  load  with  merchandise  for  one  of  the  ports  of  Norway.  As  this 
declaration  appeared  suspicious,  security  was  demanded  of  Cunning- 
ham; he  presented  two,  the  Sieurs  Hodge  and  Allen,  both  British. 
Cunningham  sailed  in  reality  from  the  port  of  Dunkirk  without 
being  armed ;  but  clandestinely,  and  in  the  night,  he  caused  seamen, 
guns,  and  warlike  stores  to  be  put  on  board  his  vessel,  which  wa»s  in 
the  road.  He  set  sail  and  in  a  short  time  made  prize  of  a  British 
packet-boat,  the  Prince  of  Orange.  As  soon  as  the  French  govern- 
ment was  made  acquainted  with  the  fraud  of  Cunningham,  they 
caused  the  Sieur  Hodge,  one  of  his  securities,  to  be  arrested  and  con- 
ducted to  the  Bastile ;  and  the  packet-boat  was  restored  to  the  Court 
of  London  without  further  trial,  because  the  offense  of  Cunnin^am 
was  evident  and  public." 

Observations  on  the  Justificative  Memorial  of  the  Court  of  liondon,  by 
IMerre  Aiigustin  Caron  de  Beaumarehais,  EngUsh  translation,  Phil*- 
delphia,  1781. 

A  copy  of  the  rare  pamphlet  from  which  the  foregoing  is  quoted  was  pre- 
sented by  the  Hon.  A.  B,  Hagner,  of  Washington,  to  the  Department 
of  State  in  1870.  Of  this  pamphlet,  Caleb  Cushing,  in  a  letter  to  Mr. 
Hagner,  of  January  7,  1874,  speaks  as  follows :  "  The  memoirs  which 
it  contains  are  of  the  highest  possible  historical  and  Juridical  valva 


-^  *■-      . . .  ■  i>  •^ 
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The  RnicllMh  rooniolr  wan  written  by  K<lwjird  <3iblK>n.    Tlie  nevcral 
-   UM>nM>lrN  4*<>iu(tltute  the  flnit  example  and  precedent  of  n^Kular  dlncniM- 

Hion  of  the  Knmt  queHtltni,  Tnder  whiit  rireuniHtan('<*H  may  a  nt*utnil 

<tovi>nnnent  r«*<t»)ndzc  the  lnde|M»ndenfv  of  the  n*lM*lK  or  M^tnlerH  of 

nnotlM*r  and  a  friendly  ffovernnient? 
**  My  kiM}wl«*«lK(*  of  th«*w  nienioirM  Ik  derlvf*i1  friMi  tlu*  TanHi^  (VhMkW^M* 

of  MartenH;  hut  I  fliul,  to  my  Hur|>riM«*,  on  cimiimrhit;  MarteuM  with 

your  Kntcllnh  t^opy*  that  tin*  oriKhuil  Iuik  Ihimi  Kn>atly  mutilat(*<l  hy 

Martens.** 
The  exiNMlltiunH  of  <*unnlnKhnm  (or  <  *ony ngliani )  ar«'  narratitl  In  detail 

In  Ilale'H  Franklin  In  Framv.  i:Ul.  174.  .'dlO.  .'UlS.  :V4S.  .'{7.'. 
See,  alw»,  tlie  Hanie  work  for  notlccR  of  the  French  evaHlon  of  their  own 

ntnitrallty  lawH  In  renderlnjc  aid  to  American  privuteen*  prior  to  tlie 

de<'laratlon  of  war  hy  Framv  ainilnnt  Kntcland. 

The  siMZiire  hv  one  lH»llip»n»nt,  in  neutral  territory,  of  a  ship  Ix^lonfj- 
inis  to  another  lM'llip*nMit«  is  iinhiwfnl,  and  the  ship  nnist  In*  rt*ston*(l. 

Uandolph.  At.  <;imi.  \VX\,  1  Op.  :i2;   I  Am.  Htate  I*a|M*rM.  For.  Ki^l.  14K. 

"  Rest  it ut ion  of  priz4»s  has  Im»«mi  nuith»  hy  the  Executive  of  the 
I'iiite<l  States  only  in  the  two  ras<»s,  1st,  the  capture  within  their 
juri^iiction,  hy  armed  vess4*ls,  (»ripnally  n>nstitiited  such  without  the 
limits  of  the  Tnited  States:  or  2d,  of  capturi',  either  within  or  with- 
out their  juris4li(*tion,  hy  arnuHl  vess«»ls.  originally  const  it  utcil  such 
within  the  limits  of  the  Tnited  States,  which  last  have  \n^*i\  calhnl 
proscriU'd  vess«»ls. 

".VII  mititarij  nfiitpmrntft  within  the  |M>rt*^  of  the  l'nite<l  States  are 
forhidden  to  the  vesx'K  of  the  Udli^ercut  |Mi\\i'rs,  v\v\\  when*  tlicv 
have  lHH»n  inmstituted  v«»ssi»ls  of  war  l>efore  their  arrival  in  our  |H»rt*»: 
and  when*  su<*h  <H|uipnit*nts  have  \hh*\\  madi*  lM*f(»n*  <it*ttM*tion,  they 
an*  ord«*n*t|  to  U*  >uppn*s>ed  when  det<*<*ted,  and  the  ve.>H*l  n*<lunM|  tt» 
her  ori^nal  condition.  Hut  if  th(*y  c>4*a|N*  f|i'tt*ctinn  alto;ri*ther, 
depart  and  niak«*  pri/.<*s,  tin*  Kx(*<*utive  ha^  not  undertaken  to  n**-torc 
the  prizi^s. 

*•  With  due  can*,  it  can  scanvly  hap|M*n  that  military  <H|uipment*«  of 
any  mapiitude  >hall  c>4*a|N*  di^4'<»verv.  TIiom*  which  an*  <«mall  may 
sometimes,  |N*rhaps,  esca|M*,  hut  to  pursue  the*<4*  ?m>  far  a^  t«i  <i<*ci«le  that 
the  snudie^t  circumstan<*<*  of  military  e<|ui|»mi*nt  to  a  vi'^>«*l  in  our 
|M)rts  shall  invali<late  her  priz4*s  thnui^h  all  time,  would  U*  a  mcaHin* 
of  inculculahle  (*ons4*<pn»ii<f*s.  *  And  sinc<*  our  int«'rfcn*ni'e  muM  U» 
p>vern<*d  hy  sonu*  p*nenil  rule,  an<l  lN*twt*4*ii  ^rn'at  an«l  ^\\\i\\\  e(|uip* 
nients.no  pnicticahle  line  of  di>tinctioii  ran  U*  drawn,  it  will  In* 
attended  with  les<  evil  on  the  whole  to  n»lv  on  the  ctVii'a«'V  of  the 
means  of  pn*vention,  that  they  will  n*ach  with  n'rtaiiity  (*<pii[iments 
of  any  nnipiitmie,  and  the  ;rn'at  mass  of  thos4»  of  Miudler  im|H)rtan«v 
lilso:  and  if  some  *»hould  in  the  event,  (*M*a|H*  all  our  vigilance,  to  con- 
idd«r  theite  as  of  the  numUT  of  cast-s  which  will  at  times  baflk*  the 
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restraints  of  the  wisest  and  best-guarded  rules  which  human  foresi^t 
can  devise.  And  I  think  we  may  safely  rely  that  since  the  T^ula- 
tions  which  got  into  a  course  of  execution  about  the  middle  of  August 
last,  it  is  scarcely  possible  that  equipments  of  any  importance  should 
escape  discovery." 

Mr.  Jeffer»oii,  Sec.  of  State,  to  minister  of  Great  Britain,  Nov.  14,  1793, 
4  Jefferson's  Worlcs,  78 ;  5  MS.  Dom.  Let  34a 

A  French  privateer  having  come  to  Charleston  unarmed,  leave  to 
arm  her  was  asked  and  refused.  She  returned,  after  a  cruLse,  with 
guns  mounted  and  a  prize.  The  court  restored  the  prize,  the  ground 
being  that  she  did  take  on  board  the  guns  at  Charleston  to  be  used 
as  her  armament,  and  that  the  act  was  an  illegal  augmentation  of 
force. 

The  Nancy,  Bee,  73. 

See,  also,  Tlie  Betty  Gathcart,  Bee,  292,  and  Dana's  Wheaton,  ft  439,  note. 

215;  The  Alerta  v,  Moran  (1815),  9  Cranch,  359. 
See  Goyer  v.  Michel  (1796),  3  Dall.  285. 

The  capture  of  a  vessel  of  a  country  at  peace  with  the  United  States, 
made  l)y  a  vessel  fitted  out  in  one  of  our  ports,  and  conmianded  by  one 
of  our  citizens,  is  illegal,  and  if  the  captured  vessel  is  brought  within 
our  jurisdiction,  the  district  courts,  upon  a  libel  for  a  tortious  seizure, 
may  inquire  into  the  facts,  and  decree  restitution.  And  if  a  privateer, 
duly  conunissionod  by  a  belligerent,  collude  with  a  vessel  so  fitted  out 
and  coniinaiuled,  to  cover  her  prizes  and  share  with  her  their  |m>- 
ceeds,  such  collusion  is  a  fraud  on  the  law  of  nations,  and  the  claim 
of  the  belliiiferent  will  be  rejected. 

Talbot  r.  .Tanson  (1795),  3  Dall.  13,3. 

'^  The  power  and  duty  of  the  United  States  to  restore  captun^s 
made  in  violation  of  our  neutral  rights  and  brought  into  Anierinni 
ports,  have  never  been  matters  of  que^stion;  but,  in  the  constitutional 
arran<i:einent  of  the  different  authoritie^s  of  the  American  FedtTal 
Union,  doubts  were  at  first  entertained,  whether  it  belonged  to  the 
exe(;utive  govcrunient  or  to  the  judiciary  to  perform  the  duty  of 
inquiry  into  captures  made  in  violation  of  American  soven»ignty,  and 
of  making  restitution  to  the  injured  party.  But  it  has  loii<r  ^^i^i'^^' 
been  settled  (hat  this  duty  apju'opriately  Ix^longs  to  the  Federal  tri- 
bunals, acting  as  courts  of  admiralty  and  maritime  jurisdiction.  It, 
however,  has  been  judicially  determined  that  this  peculiar  jurisdic 
tion  of  the  courts  of  th(^  neutral  government  to  inquire  into  the  valid- 
ity of  captures  made  in  violation  of  the  neutral  immunity,  will  W 
exercised  only  for  the  purpose  of  restoring  the  si)ecific  projH^rty 
when  voluntarily  brought  within  the  territory,  and  does  not  extend 
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to  the  infliction  of  vindictive  damages,  as  in  ordinary  cases  of  mari- 
time injuries,  and  as  is  done  by  the  courts  of  the  captor's  own  coun- 
try. The  punishment  to  lie  iinpose<l  ujwn  the  party  violating  the 
nninicipal  statutes  of  the  neutral  state,  is  a  matter  to  Ix^  determined 
ill  a  s<»parate  and  distinct  proceeding.  Tlie  court  will  exercise  juris- 
diction, an<l  dwret*  restitution  to  the  original  owner,  in  case  of  cap- 
tun»  from  a  lM»lligen»nt  |M)wer,  hy  a  citizen  of  the  Unitwl  States,  under 
a  commissi<m  fnmi  another  lielligerent  jKiwer,  such  capture  lK»ing  a 
violation  of  neutral  duty;  but  they  have  no  juris<Iiction  on  a  lilx^l  for 
ilamagt's  for  the  captun*  of  a  v(^s(4  as  prize  by  the  ccmuni.ssioniHl 
cruis4»r  of  a  l>elligen»nt  jxiwer,  although  the  vesstd  may  U'long  to 
citizens  of  the  Fnite<l  States,  and  the  capturing  vess<d  and  her  com- 
mander In*  foun<l  and  pn>ceeded  against  within  the  jurisdiction  of 
the  cfMirt." 

*J  IIiiUtvk'M  Int.  I^iw  (."kl  eil..  by  Baker),  I7:i 

*M)ur  courts,  however,  held  [during  the  war  l)etww»n  Franci»  and 
Kngland],  and  they  c^ontinue  to  hold,  that  if  the  captun*  In'  made 
within  the  territorial  limits  of  a  neutral  i*ountry  into  which  the  prize 
is  bnnight,  or  i>y  a  privatcvr  which  has  Ikhmi  illegally  (HpiipiKHl  in 
such  neutral  country,  the  prize  courts  of  that  <*ountry  not  only  jxwsesH 
the  iH)wer,  but  it  is  their  duty  to  n*store  the  projH'Hy  to  the  owner.'' 

W.  B.  I^wnMu-e.  127  North  Am.  Ilev.  (July,  1H7H).  2^1 

If  a  captun*  1h»  made  by  a  privateer,  which  ha^I  Uvn  illegally 
e<|uip|HHl  in  a  neutral  i*ountry,  the  [>riz4'  <*ourts  of  such  neutral 
i*ountry  have  |K>wer  and  it  is  their  duty  to  restore  the  <*aptunMl  pnip- 
erty,  if  bnuight  within  their  juris<liction,  to  its  owner. 

Brig.  Alerta  r.  Moran.  0  CYamh.  tlSO. 

Tliere  is  no  distinction  lietwcvn  (*aptures,  in  violation  of  our  neu- 
trality, by  public  ships  and  by  privateers. 

I/IiiTliuible,  1  WiMmt.  23M;  The  SantiKMliiitt  TrliiUhKl.  7  id  '2KI 

If  restitution  l)e  claimetl  on  the  groun<l  that  the  capturing  vessel 
has  aiigmenteil  her  fonv  in  the  rnitcnl  States  by  enlisting  men.  it 
rests  u|N>n  the  claimant  to  pn>ve  the  enlistment:  and,  this  luring  doiu\ 
U|>on  the  captors  to  prove  that  the  |H»rs4)ns  eidistcnl  wert»  subjivts  or 
4*itizens  of  the  primv  or  state  under  whosi»  flag  the  cruisi»r  sails, 
transiently  within  the  United  States,  and  then»fi>n»  subjtvt  to  enlist- 
ment. 

The  F^itreUa.  4  WlH>iit.  1*1)8;  S.  P..  I^  Anilntad  tie  Ruem  Ti  Id.  nNTi. 

If  a  prize,  taken  in  violation  of  our  neutrality,  is  voluntarily 
brought  within  our  territory,  the  courts  must  dec*ree  restitution  to 


the  origuul  owner.    Where,  however,  the  original  owya.  seekB  nUi^ 
tation  on  the  ground  of  ■  riolation  of  our  ppatrmli^  by  the  oiipto*% 
the  onus  probandi  rests  on  him  to  make  oat  tua  oaae. 
Ls  AmlBtad  de  Bum,  S  WbHt  38El 

"ITie  doctrine  heretofore  asserted  in  this  court  is,  thnt  whciievw 
a  capture  ia  made  \^  any  IjclHgcrent  in  vidlatioii  of  our  nentralitv, 
if  the  prize  come  Toluntnrily  withiu  our  jiirisidiftion.  it  -siiall  lie 
restored  to  the  oriffoal  owuci-s.  This  is  donci  upon  llin  footing  of  thf 
general  law  of  nations;  and  tlie  dtwtrine  is  fully  rec«gni«>d  by  tli«  act 
of  Congress  of- 1794.  But  this  court  huvv  ni>ver  yet  been  understood 
to  carry  their  jurisdiction,  in  lases  of  violation  of  neutrality,  IjeyonJ 
the  authority  to  decree  re^lilution  of  tliu  siwcific  properly.  wi(ii  the 
costs  and  expenses  during  the  pending  of  the  judicial  prtKixtlinifs. 
We  ape  now  called  upon  to  give  general  damages  for  plunderage, 
and  if  the  particular  drrumstances  of  any  case  shall  Iieivaftu' 
require  it,  we  may  be  called  up<m  to  iDfli<i  eiemphuy.  damages  to  the 
same  extent  as  in  ordinary  cases  of  marine  torts.  We  entirely  dis- 
claim any  ri^t  to  inflict  such  damages;  and  ocmsider  it  no  part  ti 
the  duty  of  a  neutral  nation  to  interpose,  upon  the  mere  footing  of 
the  law  of  nations,  to  settle  all  the  ri^ta  and  wrongs  whidi  may 
grow  out  of  a  capture  between  belligerents.  Strictly  speaking,  then 
can  be  no  such  thing  as  a  marine  tort  between  the  belligeresit& 
.Each  has  an  undoubted  right  to  exercisie  all  the  rights  of  war  against 
the  other;  and  it  cannot  be  a  matter  of  judicUd  complaint,  that  thev 
are  exercised  with  severity,  even  if  the  parties  do  transcend  thiw; 
rules  which  the  customary  laws  of  war  justify.  At  least,  they  have 
never  been  held  within  the  cognizance  of  the  prize  tribunals  of  neu- 
tral nations.  The  captors  are  amenable  to  their  own  governiiicnt 
exclusively  for  any  excess  or  irregidarity  in  their  proceedings;  ami 
a  neutral  nation  ought  not  otherwise  to  interfere,  than  to  prevent 
captors  from  obtaining  any  unjust  advantage  by  a  violation  of  its 
neutnU  jurisdiction,  A  neutral  nation  may,  indeed,  inflict  pecuniary, 
or  other  penalties,  on  the  parties  for  any  such  violation ;  but  it  then 
does  it  professedly  in  vindication  of  its  own  rights,  and  not  by  way  of 
compensation  to  the  cnjrtured.  When  called  upon  by  either  of  the 
belligerents  to  act  in  such  cases,  all  that  justice  seeuLs  to  require  is. 
that  the  neutral  nation  should  fairly  execute  its  owu  laws,  and  give 
no  asylum  to  the  property  unjustly  captured.  It  is  bound,  tlierefore, 
to  restore  the  property  if  found  within  its  own  ports;  but  beyond  this 
it  is  not  obliged  to  interpose  between  the  belligerents." 
story.  J..  r,n  Aniistail  ile  Rhsb,  .T  Wheat.  385.  389. 

A  capture  of  Spanish  property,  in  violation  of  our  neutrality,  by  • 
vessel  built,  armed,  equipped,  and  owned  in  the  United  States,  is 
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illopil,  niul  the  proiXTty,  if  brought  within  oiir  torritoriiil  limits,  will 
1m»  n»st<)n»<l  to  tln»  original  owner. 

I^i  roiMvptloii.  G  Wlioiit.  lEU*. 

If  II  public*  uniunl  vess4*l  of  u  Ix^lligerent  violate  our  neutrality  by 
unlawfully  enlisting  men  in  our  i>orts,  the  pro|MM*ty  raptured  by  her 
on  the  ensuing  (Tuis4>  will,  if  brought  within  the  territorial  limits  of 
the  rutted  States,  \h*  reston^d  to  the  oripnal  ownt»rs. 

rUv  SiiiitlHHliiia  Trhiidiul.  7  Wlinit.  2K\. 

It  is  settled  that  if  <'aptun*s  aiv,  ma«le  by  vtMvsels  which  have  violated 
our  neutrality  acts,  the  pro|M»rty  nuiy  Im»  n»stored  if  brought  within 
our  territory.  Ilenn*  a  vt»ss4»l  armed  and  nuinne<l  in  niw  of  our  |H>rts, 
and  sailing  themr  to  a  U*Hi^*nMit  |N>rt,  with  the  intent  thenee  to 
dej)ai1  on  a  rruiM*  with  the  rivw  and  annament  obtained  hen\  and 
so  departing  and  capturing  UdlipTent  pro|MTty.  violates  our  neu- 
trality laws,  an<I  her  prix(*s  roniin^  within  our  jurisdiction  will  Ijo 
rt»stor«l. 

The  <irjiii  riira.  7  Wheat.  471. 

If  pro]M*rty  captured  in  violation  of  our  neutrality  laws  Im'  found 
within  our  jurisdiction,  in  the  hands  of  the  nuister  of  tht*  capturing 
ve<^s4d.  it  will  In*  restor<*d.  whether  a  con<lenniution  or  other  chanji^*  of 
title  has  intcTvened  or  not. 

The  ArniKaiite  |l:in-«>l<»ties.  7  Wlieal.  VM\. 

Wheiv  a  captun*  is  made  by  captors  acting  under  the  commission  of 
a  foivipi  country.  su<*h  capture  ^ive>  them  a  ri^ht  which  no  other 
nation  neutral  to  them  ha>  a  ri^ht  to  impugn,  unles>  for  the  pur|M)so 
of  vin<licatin^  its  own  violate<l  neutrality. 

La  Nereyihi,  s  WMmmii.  Uks. 

S.    KlFM'T   l>K    A    C'OMMIHSIOX. 

An  information  was  4>\hibited  apiiuM  the  ('asMiiis  as  a  vi»>s4'l  ille- 

pilly  fitted  out  in  the  l'nite<|  State-.     Tie*  ra^**  rame 

V^vumlity— nUfml  ^m  j,,  |^.  hp^ikmI  on  a  •«u;rp'>tion.  tileil  b\   the  I'liiled 

ttiBf        t    0    ^|.jj,.j,  <li'-trir(    attorncv   umlrr  the  direction   of  tIh* 

I^n»>ident,  that  the  ve*»>e|  wa*«  the  publir  |»ro|N*rt\  of 
the  Fn*nch  i{epubli<\  and  then^foiv  not  liable  to  ^M/ure  i»r  forfeit uii*. 
After  the  U'^umeiit  wa>  liepni  a  tloubt  wa>  intinuite«l  by  th<*  eourt  a^ 
to  whether  the  circuit  court  had  juriMlietion  in  the  ea^*,  or  whether 
the  jurisdiction   <lid    not    Udong  exclusively    to   the   district  i*ouii. 
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After  argnnHait  Jndge  Peters  expressed  Ihe  opinion  that  ttie  jiiriv 
diction  of  the  district  court  was  exclusive  iiudt^r  the  act  of  Coiign^^ 
He  said  that  in  the  cnse  of  the  United  States  i;  Gninet  (2  I>»1L  3-21 ) 
he  had,  upon  full  consideration,  direct4>d  the  information  in  mn 
to  enforce  the  fcvleiriiiv  uf  the  cannon  to  lie  instituted  in  tht>  disiriit 
court,  bat  had  bound  the  defendant  ovei-  to  the  cii-cnit  conrt  to  niiswir 
personally  for  hia  offense.  Wilson,  Justice,  took  the  same  view,  hold- 
ing that  the  juriadiclioii  of  the  dislrict  conrt  was  exchiKivf,  under  tlie 
ninth  section  of  the  judiciary  act,  in  all  suits  for  penalties  and  f»r- 
fcituree  incurred  under  Ihe  laws  of  the  United  States.  The  iiifonpv^ 
tioD  was  therefore  dismissed.  ^h 

Ketlsnd  V.  Tbe  CiMdiia  (ITSB),  3  DaU.  aOB.  '-' '. 

A  Tessel  was  fitted  out  at  SaTaiuinh  with  nrmamont,  miinitiifu^ 
and  sea  stores,  and  being  afterwards  found,  nndcr  another  name.  viOi 
a  cominiaaion  from  the  Republic  of  Venezuela  to  cruise  a^insi  the 
subjects  of  the  King  of  Spain,  i^as  n^iz^d  by  the  Unitt'd  State 
authorities  for  violating  the  neutrality  hiws.  The  captain  adiniUed 
that  the  vessel  had  already  made  a  cruise  in  the  capacity  nlnn 
stated,  bat  applied  to  the  President  for  her  discharge  from  fnrdMT 
prosecution  <«i  the  ground  that  Ae  was  a  legitimate  armed  ve«d, 
lawfully  sailing  under  the  flag  of  Venezuela.  Tt  was  advised  that 
the  case  was  one  for  adjudication  in  court,  and  did  not  call  fur  the 
extraordinary  interference  of  the  (lOVemmenL 
Wirt,  At  Gen.,  1818,  1  Op.  231. 

"  As  it  is  probable  that  by  virtue  of  this  act  [of  March  3,  1819,  lo 
protect  the  commerce  of  the  United  States  and  to  punish  the  crime  of 
piracy]  vessels  may  be  taken  l>earing  the  flag  and  pretending  to  have 
commissions  from  Venezuela,  Captain  Perry  will  give  the  ni«~1 
explicit  as.surances  that  it  is  not  the  intention  of  the  United  Staler  to 
capture  or  molest  any  of  the  cruisers  of  Venezuela  duly  commissioned 
and  authorized  to  wear  its  flag,  but  that  vessels  fitted  out,  arm»l  and 
manned  within  the  United  States,  cruising  against  nations  with 
which  they  are  at  peace,  can  not  be  recognized  as  having  a  lawful 
authority.  He  will  explicitly  state  that  the  United  States  consider 
as  illegal  all  commissions  is.sued  in  blank  and  delivered  within  the 
United  States  for  vessels  fitted  out  in  their  ports." 

J  Mr.  Tbompsou.  Sec  of  Navy.  May  20.  1819, 


A  ves.sel  called  the  Irresistible  was  fitted  out  at  Baltimore  in  viola- 
tion of  the  neutrality  laws,  and  sent  to  Buenos  Ayres,  where  she  wic 
commissioned  as  a  privateer  to  cruise  against  Spain.    She  afterwards 
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captiirwl  a  prize,  calle<l  the  Gran  Para^  which  she  brought  into  the 
lTnite<l  States,  and  which  was  there  libeled  for  restitution.  Apiinst 
this  claim  it  was  c*ontende<l  that,  as  the  Irre/fistiMe  made  no  prize  on 
her  passa^re  fnmi  Baltimore  to  Hiienos  Ayn»s,  her  offense*  against  the 
neutrality  laws  was  de|)osited  there,  so  that  her  subsequent  cruise 
could  not  in  anv  wav  l)e  connected  with  it.  As  to  this  c*ontention, 
Chief  Justice  Marshall  said:  *'  If  this  were  to  Ih»  admitte<l  in  such  a 
case  as  this,  the  laws  for  the  preservation  of  our  neutrality  would  lie 
completely  elude<l,  so  far  as  this  enforcement  depends  on  the  restitu- 
tion of  prizes  nuide  in  violation  of  them.  Vessels  completely  fittcnl  in 
our  |K)rts  for  military  oi)erations,  need  only  sail  to  a  U'lligerent  |K)rt. 
and  there,  after  obtaining  a  commission,  go  thnnigh  the  <x»remony  of 
dis<*hargingand  re-iMdisting  their  crew,  to  l>ecome  |M»rlVctly  legitimate 
cruizt'rs,  purifitnl  from  every  taint  contractcnl  at  the  place  where  all 
their  real  force  and  capacity  for  annoyaniv  was  arquinKl.  This 
would,  ind(*t*d,  In>  a  fraudulent  neutrality,  disgracvful  tc»  our  own 
(loveniment,  and  of  which  no  nation  would  Ih>  the  dui>e.  It  is 
impossible  for  a  moment  to  disguise  the  facts,  that  the  anns  and 
Hmnuinition  taken  on  Umrd  the  Im'Mffhfr  at  Haltimorei  were  taken 
for  the  pur{K)S4>  of  l>eiiig  ukmI  on  a  cruizt».  and  that  the  men  there 
enliste<l,  though  engagc»d,  in  form,  as  for  a  commercial  voyage*,  were 
not  so  engaged  in  fa(*t.  There  was  no  c*<immereial  voyage,  and  no 
individual  of  the  crew  could  l>elieve  that  there  was  one." 

CSrnii  Pnni  (1H21M.  7  Wheat.  171.  4S7. 

Am  ti»  tli<>  i^ttiH'X  of  a  <iiiuiiiIhmIoii  niid  th<*  (l<*|N»f«lt  of  tho  oflTtMiM*  ainilfiHt  the 

iieutrallt>'  laws.  Hoe.  furtlier,  Moure,  Int.  Art>UnitlotiH.  I.  r>7«»,  (H'J; 

IV.  44IS2-I4»f>7. 

A  citizen  of  the  United  States  who  has  violatcnl  its  neutralitv  can 

ft 

not  shelter  himself  under  a  i^ommission  from  a  f(»reigii  Udligi'rent. 
The  BeHo  <'orniiM«H,  «  Wlioat.  152. 

"  It  was  maintained  in  the  American  ca.se  that,  bv  the  true  con- 
h'tniction  of  the  stH*ond  rhiUM*  of  the  lir>t  rule  of  the  tn»atv,  when  a 

ft 

Vl»^B^d  like  the  FloridtK  Alahaimu  (itonjitK  or  Sh*  mintltHth.  which  has 
bivn  es|MH*ially  adapted  within  a  !u*utral  |H)rt  for  the  ust*  of  a  lM*llig- 
erent  in  war,  i*omes  again  within  the  neutnirs  juriMlirtion,  it  i*^  the 
dutv  of  the  neutral  to  ^^MZ4>  and  detain  it.  This  nui.struction  was 
denieil  by  (ireat  Britain.  It  was  maintaiiuHl  in  the  Briti>h  pa|M>ri 
submittetl  to  the  tribunal,  that  the  obligsition  creatinl  by  this  elaUM* 
refers  only  to  the  duty  of  preventing  the  original  departure  of  the 
vesHid,  and  that  the  fact  that  the  voxd  was.  after  the  original  depar- 
ture from  the  neutral  [wrt,  conunissioned  9^  a  ship  of  war  protects  it 
agmiubt  dct€UtiuiL 


^  To  this  point  we  rejmned  that  a  ommuflBum  is  no  prdteo&R 
againsfc  seizure  in  sodi  case,  and  does  not  <^cBate  to  release  the  neit- 
tral  from  the  obligation  to  detain  the  offender. 

^  The  Viscount  dltajubA  seemed  to  favof  the  Ammcan  ooii8tni&^ 
ticMX.    He  said: 

^  ^AoocMtling  to  the  latter  part  of  the  first  rule  of  Artick  VX  of  tiw 
treaty  of  Washington,  the  neutral  is  bcHind  also  to  use  due  dUigeDtt 
to  prevent  Uie  departure  from  its  juiisdicticm  of  any  vessd  intoddBd 
to  cruise  or  carry  on  war  as  .above,  [viz.,  against  a  beUigerent,]  audi 
vessel  having  been  q[>eciaUy  adapted,  in  whole  or  in  part,  within  Mb 
jurisdictimi  to  warlike  use.  •  .  .  If,  th^i,  a  vessd  built  on  nen* 
tral  territory  for  the  use  of  a  belligerent,  fraudulently  and  witbool 
the  knowledge  of.  the  neutral,  conies  again  within  the  juriadictum  jai 
the  sovereign  whose  neutrality  it  has  violated,  it  oug)it  to  be  seiaad 
and  detained.' 

^^  Count  Sdopis  says,  on  this  point : 

^^  ^  It  is  on  the  nature  of  these  special  circumstances  that  the  fint  , 
rule  laid  down  in  Article  VX  of  the  treaty  of  Washington  spedA- 
cally  rests.  The  operation  of  that  rule  would  be  illuscHry,  if  it  cooU 
not  be  applied  to  vessels  subsequently  commissioned.  The  object  in 
view  is  to  prevent  the  construction,  arming,  and  equipping  of  tiw  . 
vessel,  and  to  prev^t  her  departure  when  there  is  suffieient  reaaoa 
to  believe  that  she  is  intended  to  carry  on  war  on  behalf  of  one  of  the 
belligerents;  and  when  probability  has  become  certainty,  shall  not 
the  rule  be  applicable  to  the  direct  and  palpable  consequences  which 
it  originally  was  intended  to  prevent  ? ' 

"  In  the  award  the  tribunal  says  that — 

" '  The  effects  of  a  violation  of  neutrality  committed  by  means  of 
the  construction,  equipment,  and  armament  of  a  vassel  are  not  done 
away  with  by  any  commission  which  the  Government  of  the  belliger- 
ent j)ower,  benefited  by  the  violation  of  neutrality,  may  afterwards 
have  granted  to  that  vessel;  and  the  ultimate  step  by  which  the 
offense  is  completed  can  not  be  admissible  as  a  ground  for  the  absolu- 
tion of  the  offender,  nor  can  the  consummation  of  his  fraud  become 
the  means  of  establishing  his  innocence.  The  privilege  of  exterri- 
toriality, accorded  to  vessels  of  war,  has  been  admitted  into  the  law 
of  nations,  not  as  an  absolute  right,  but  solely  as  a  proceeding 
founded  on  the  principlas  of  courtesy  and  mutual  deference  l)etween 
difl'erent  nations,  and  therefore  can  never  be  api^ealed  to  for  the  pro- 
tection of  acts  done  in  violation  of  neutrality.' 

"  It  will  be  observed  that  the  tribunal,  instead  of  adopting  the 
recognition  by  the  Viscount  d'ltajuba  of  a  positive  ohligation  on  the 
part  of  the  neutral  to  detain  the  vessel,  in  the  case  supposed,  limited 
itself  to  expressing  the  opinion  that,  in  such  case,  the  neutral  would 
have  the  right  to  make  such  detention," 


-^j 
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Report  of  Mr.  J.  C.  B.  DnviR,  nffent  of  tlic  ITnltPtl  RtAten  at  OiMu>Ta,  8ept 
21.  1872.  PafiorH  relatinfc  to  the  Treat)*  of  WaHliiiiKton,  IV.  10-11. 

^  The  fact  that  a  vessel,  built  in  contravention  of  the  laws  of  neu- 
trality, esca|H»s  and  gets  out  to  sea,  does  not  free  that  vessel  fn)in  the 
n^|N)nsibility  she  has  incurreil  by  her  violation  of  neutrality;  she 
may,  therefore,  Ix;  proceeded  against  if  she  returns  within  the  juris- 
diction of  the  injured  state.  The  fact  of  her  having  IxxMi  transferre<l 
or  conuni.ssioncKl  in  the  meanwhile,  do(>s  not  anmil  the  violation  cani- 
initte<l,  unless  the  transfer  or  commissioning,  as  the  ca.se  may  be,  was 
a  bona  fide  transaction.'' 

Oi»liiloiiM  of  Mr.  StHinpfll,  I*apeni  n*latlfii;  to  tlie  Treaty  of  Waiihlngtoii« 
IV.  105. 

■ 

9.   QI'EHTION  or  KXTRATEKRITOBIAL  PUISUIT. 

55   VV27. 

^Miether  a  neutral  sovenMgn  is  !)ound  to  pursue  In^yond  his  terri- 
torial waterN  a  U'lligen»nt  v«»ss4'l  fitte<l  out  in  such  wateiN  in  violation 
of  his  neutrality,  ha^  Inm^h  much  <lis<*uss(*d.  In  l^a  Amista<l  <le  Rues, 
r>  Wheat.  IVM\  it  wa^  >aid  bv  Storv,  J.,  that  when  a  neutnil  nati<m  is 
**  called  u|N»n  by  eitlier  of  the  lM*Hip*r(*nts  to  act  in  such  cas<>s,  all  that 
jiiMicc  si»<'ni>  to  n»<piin*  i<,  that  tli«»  neutral  nation  shall  fairly  exe- 
cute its  «»wn  hn\>,  and  give  n<»  asylum  to  the  pro|M»rty  unjustly  cap- 
tun*<l/'  On  the  other  hand,  it  is  >aid  bv  Storv,  .1.,  in  The  Marianna 
Flora,  11  Wheiit.  4*2,  that  'Mt  is  true,  that  it  has  Im^imi  held  in  the 
courts  of  thi^  (*<»untry.  that  American  slii]>s.  <»tTendiiig  apiin>t  <iur 
1hw>.  and  fon*ign  ship**,  in  like  mamier,  otTending  within  our  juris- 
diction, may.  afterwards.  In*  pur*«ui*il  and  s^m/jhI  u|N»n  the  (M*i*an.  and 
rightfully  bnniglit  into  our  i^ouiis  for  adjuili<*ation.  Tlii**,  however, 
has  iu'v«»r  U^^n  Mip|M>M'd  to  draw  after  it  any  right  of  visitation  or 
siMirch.  The  party,  in  >uch  ca*^».  s4'ize>  at  lii«*  imtII.  If  he  estabIi»*lH»< 
till*  rorfeiture,  lie  i^  ju*>titied.  If  be  faiN,  he  muM  maki*  full  cimii- 
|MMi^ition  in  damap»^."  Sir  \V.  Ilan'onrt.  in  eritici^^ing  tbi»-^*  ridings 
in  Ilistoricus  (p.  ITiS),  ».ay«*:  "The  principle  to  Im»  i|(M|iie«s|  fmm  this 
d«N*ision  I  A*/  Amisftnf\  i<.  that  the  nentnd  |Mi\\t»r  ran  ntit  U»  called 
u|N»n  by  the  injun^l  UdligenMit  to  grant  him  any  n*medy  U^vonil  that 
which  may  Ih»  exerci^ul  over  pnnn»rty  or  |n'r««<in*.  who  an»  at  the  time 
within  the  nentnil  juri>4liction.  It  i*>  trut*  that,  in  the  <*(debratnl  case 
iff  the  Port  uglier*  ••X|M»dition  to  Ten*eira,  it  wa*-  contendtMl  by  the 
l>uke  of  Wellington'*^  government  that  an  ex|HHlitioii  having  fraiidti- 
ienlly  evadiil  the  Kngli^-h  juri^^^liction.  and  Marled  friMu  th«»^*  shon's 
in  violation  of  the  enlistment  art.  the  Knglish  (lovernment  wa^  en- 
titleil  to  pursue  and  mm/.c  the  ship^  U^yond  the  juris<lietM>n.  Ami 
though  this  opinion  receives  some  cuunteuauce  from  the  Jicta  of  the 
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court  in  the  American  case  of  The  Marianna  Flora,  11  Wheat.  41 
nevertheless  this  doctrine  was  vehemently,  and  it  is  generally  thought 
SJuccessfully,  controverted  by  the  minority,  of  whom  Sir  J.  Mackin- 
tosh and  the  late  Dr.  Joseph  Phillimore  and  Mr.  Huskisson  were  the 
principal  spokesmen  (vide  Hansard,  vol.  xxiv,  new  series).  At  all 
events,  I  think  it  is  quite  clear  that,  whether  such  a  right  exists  or 
not,  on  the  part  of  a  neutral,  it  is  not  a  duty  on  his  part  which  the 
l)elligerent  can  call  upon  him  to  enforce." 

During  the  war  between  Spain  and  the  republics  on  the  west  coast 
of  South  America,  the  Peruvian  Government,  being  nnable  to  secure 
the  clearance  from  the  United  States  of  ships  of  war  for  which  it  had 
contracted  with  citizens  of  the  United  States,  entered  into  a  secret 
convention  with  the  Mosquera  government  in  Ck)lombia,  which  con- 
vention was  ratified  by  President  Mosquera  November  20,  1866, 
under  which  Colombia  undertook  to  purchase  the  vessels,  and,  after 
they  arrived  within  Colombian  jurisdiction,  to  sell  and  deliver  them 
to  Peru  on  terms  which  clearly  indicated  that  the  sale  within  the 
United  States  by  Peru  to  Colombia  was  colorable  only  and  in  fraud 
of  the  neutrality  laws  of  the  United  States.  In  pursuance  of  this 
convention,  the  Colombian  Government,  through  its  minister  at 
Washington,  obtained  the  release  of  the  steamer  R.  R.  Cuyler^  which 
had  l)een  detained  at  New  York  for  being  fitted  out  in  violation  of 
the  neutrality  laws  to  make  war  in  behalf  of  Peru  and  her  allies 
against  Spain,  on  llie  assurance  that  the  vessel  had  Ikhmi  i)un'hast'(l 
by  Colombia  and  was  the  property  of  that  (roverinnont.  Wht'ii 
tliese  pn)ce(»diii^  bin^ame  known  to  the  Colombian  Congress  tlu\v  wore 
repudiated  by  that  body,  and  the  Colombian  (iovorninent,  Pr('>iih'nt 
Moscjucra  having  been  displaced,  disavowed  and  denounced  them. 
Meanwhile,  the  Colombian  Government  was  embarrass^Ml  bv  the 
presence  of  the  v(»ssi»l  in  its  waters,  involving  the  ])r()sj)eet  of  eoiupli- 
cations  with  Spain,  and  asked  that  it  miglit  lx»,  returned  to  New  York 
under  the  naval  protection  of  the  United  States.  The  (Jovernnicnt 
of  the  United  States  declined  to  take  tliis  course,  on  the  ground  (1) 
that  the  vessel  was  permitted  to  depart  from  the  jurisdiction  of  the 
United  States  in  reliance  upon  the  representations  of  the  Colombian 
minister;  (2)  that,  so  far  as  the  United  States  was  concerned,  the 
vessel  must  be  considered  as  a  foreign  ship  belonging  to  (\)lonil>ia. 
and  in  nowise  to  th(»  commercial  marine  of  the  United  States:  (•»^ 
that  there  was  no  law  by  which  the  United  States  could.  iiihUt 
these  circumstances,  extend  its  control  over  the  vessel  in  any  plaiv 
wliatswver.  so  long  as  she  was  neither  doing  nor  threatening:  any 
wrong  to  the  United  States;  (4)  that  the  United  States  could  noi 
re((*i\'e  iier  and  cause  her  to  be  transferred  in  American  waters  to 
any  belligerent. 
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Mr.  Si*wanl.  Reo.  of  Stato.  to  Mr.  RnlllTftii,  min.  to  Ooloinbln,  No.  17, 

S4»pt.  27.  lSi;7.  MS.  liiHt.  (Colombia.  XVf.  'i'W. 
See.  m1m>.  hjiiiio  to  suiiu*.  Nf>.  .tSK  April  14.  18<ff<.  id.  272. 

With  reference  to  the  vessels  Quaker  City  and  Florida^  which 
ifter  their  depart iirt»  from  the  Unite<l  States,  a|)|>eared  to  have  UH?n 
x>nverte<l  into  men-of-war  in  Havtian  waters,  the  Havtian  (iovern- 
nent  intimated  a  desirt>  that  the  United  States  should  interfere  hv 
force  to  prevent  the  insurgents  from  usin^  them.  '*  It  is  the  set- 
Je<l  i)oIicy  of  this  (lovernment,"  said  Mr.  Fish,  in  rt»ply,  ^  to  remain 
leutral  in  all  controversies  where  its  own  honor  or  the  welfare  of  its 
)wn  citizens  is  not  conj'erned.  We  would  gladly  see  Ilayti  at  |M*aco 
irith  its(*lf  and  with  the  world,  and  enjoying  the  wonderful  ad  van- 
Jiges  which  a  l)eneficent  Pn>vidence  has  placed  within  the  n*ach  of 
its  i>eople.  But  we  can  not  shut  our  ey4*s  to  the  fact  that  the  un- 
lappy  strife  going  on  then*  partakes  of  the  naturt»  of  a  civil  war, 
ilthoiigh  not  recogfiized  as  such  by  us.  Both  parties  have  arme<i 
forces  in  the  field,  each  j)ossesses  a  portion  of  the  territory  of  the 
Etepiiblic,  each  (*ontn>Is  |M)rts  and  maintains  arnuMl  vessids  u|)on  the 
ligli  sc»as,  and  <'c»nflirts  take  place  l>etw<»en  lM>th  with  varying  suc- 
SPflB.  If  the  lTnite<l  Stat<»s  uncler  such  circumstam-es  give  to  the 
aisting  governmt»nt  the  moral  fonv  of  their  nM'ognition  of  it  as  the 
rightful  ruler  of  the  whcde  territory  of  the  Republic,  and  withholds 
from  the  insurgi*nts  even  the  riMuigiiition  of  a  state  of  war,  all  of 
irhich  we  are  doing,  that  is  the  extent  to  which  a  neutral  <*an  In> 
ifdce<l  to  go.  The  TnitiHl  Stat«»^,  n»si»rving  always  their  right  to  con- 
form their  |)olicy  to  the  existing  fa<is  as  they  <M*<nir,  have,  up  to 
Ills  time,  steadily  pursued  the  course  which  I  have  desiTiUnl  towanis 
government  to  which  you  an»  acvn^fited." 

Mr.  FiMli.  S4N*.  of  Stnt«\  to  Mr.  lijiiwtt.  iiilii.  t(»  Ilayti.  No.  ICi.  (M.  i.% 
ISia».  .MS.  IiiHt.  Ilayti.  I.  ir»H. 

Aa  to  Ju(U(*ial  prtMinMiiifC**  MiiliWNpiently  tak«*n  in  tlie  <-aM*  nf  tla*  Qmakrr 
City  at  Now  Yorlc.  mv  Mr.  FIkIi.  S<m*.  of  8tat«^  to  Mr.  KaHm*tt.  iiiiii.  t«i 
Ilayti.  .Nil.  :M.  Manh  2.  IS7o.  MS.  liiKt.  Ilayti.  I.  1H|. 

Referring  to  the  re|M>rt  of  the  rnit4Hl  States  ct>n^•ul  at  (tuayaquil 
the  American  steamer  fhttriftui^  then  in  iVruvian  waters,  wa.-* 
ibout  to  Ih*  sold  to  K(*uadorian  n^volutioni^^ts,  to  U*  us4»«|  in  h(»stili- 
ies  against  the  e>tablishtHl  goviTument,  Mr.  Rayanl  said:  **  I  do 
lot  s(*e  how  this  (iov<*riiment  can  in  aiiv  wav  intervene  in  this  c^se. 
rhe  steamer  in  (piestion  is  now  within  Peruvian  jurisdiction.  To 
Minrhase  ami  fit  Iht  out  there  for  hostile  pur|M»>e>  i^  an  offence,  if 
It  all,  against  the  neutrality  laws,  not  <»f  the  Tnit^Hl  ."^tatt^s,  but  of 
?eru.  It  is  to  the  (lovernment  of  Peru  that  the  Kcua«lorian  (tovern- 
DOit  should  address  its  reincinst ranees:  and  against  Peiu  it  must 
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present  any  claims  for  damages  that  it  may  siifler  from  the  aolkmafl 
the  said  vessel."  i 

Mr.  Bayard,  Sec  of  State,  to  Mr.  McOarr,  ecmsnl  at  auayaqoll,  Hoi  M^  i 
July  14,  1886,  118  MS.  Inst  Oomnla,  890.  ' 

Mr.  Bayard  added  that.  If  tte  tfteanier  was  wittilii  the  Jnrlsdlcaoii  oT  lit 
United  Statea^  lier  m^ce  sale  wblle  unanBed  would  not  be  a  YMatiai 
of  tlie  atetrallty  lawa.    (Ibid.) 

In  1886  Mr.  Jacob  Baiz,  consul-general  of  Honduras  at  New  Yixk, 
onnplained  that  the  .A^nerican  steamer  City  of  Mexico^  a  paasei^ 
and  freight  vessel,  had  taken  on  board  at  Beliae,  when  on  her  acdl^ 
iiary  coasting  route,  some  political'  refugees  who,  it  was  sappoMi 
w^re  meditating  hostile  adipn,  against  the  Qovemment  of  Hondonj^; 
Mr.  Baiz  also  alleged  that  the  City  of  Memcq  was  about  to  cany  a 
quantity  of  contraband  of  war  from  Jamaica  to  Honduras  for  ik| 
use  of  the  revolutionists  f.  imd  he  asked  that  American  vaBk<A-mf 
in  Central  American  waters  be  instructed  to  watch  the  steamer.  Ife , 
Bayard,  who  was  th^i  Secretary  of  State,  replied  that  acts  soAm^ 
those  complained  of,  even  supi>osing  that  they  might  be  considonA 
as  breaches  of  neutrality  if  committed  within  the  ]urisdicti«m  of  Hi, 
United  States,  could  not  be  imputed  to  the  United  States  when  eonr 
mitted  in  a  foreign  port;  nor  could  it,  he  said,  be  justly  urged  Hull 
because  the  vessel  carried  the  American  flag,  it  was  the  duty  of  tti 
United  States  to  s^id  cruisers  to  watch  her  in  order  to  jn^vent  her 
from  committing  breaches  of  neutrality  while  passing  from  one  for- 
eign port  to  another.  "For  this  Government,"  said  Mr.  Bayard. 
"  to  send  armed  vessels  to  such  ports  to  control  the  actions  of  the 
City  of  Mexico  would  be  to  invade  the  territorial  waters  of  a  foreign 
sovereign.  For  this  Government  to  watch  its  merchant  and  passen- 
ger vessels  on  the  high  seas,  to  stop  them  if  they  carry  contraband 
articles  or  passengers  meditating  a  breach  of  neutrality,  would  impose 
on  the  United  States  a  burden  which  would  be  in  itself  intolerable, 
which  no  other  nation  has  undertaken  to  carrv,  and  which  the  law  of 
nations  does  not  impose.  .  .  .  WTiether  the  City  of  Mexico^  when 
she  returns  to  her  home  port,  or  those  concerned  in  her  or  in  this 
particular  voyage,  may  be  subject  to  adverse  procedure  under  our 
neutrality  statutes,  I  have  not  deemed  it  necessary  here  to  discuss  or 
decide." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  HaU,  min.  to  Central  America,  No.  325. 
Feb.  G,  188C,  For.  Rel.  1886,  51. 

In  August,  1885,  Mr.  Bayard  brought  to  the  notice  of  the  Secretary  of  the 
Treasury  and  the  Attorney-General,  with  a  request  for  appropriate 
action,  a  telegram  from  Mr.  Baiz  to  the  effect  that  he  was  informed 
that  the  City  of  Mexico  was  about  to  sail  from  New  York  with  a  fili- 
bustering expedition  to  Honduras.  The  Secretary  of  the  Treasuiy^ 
on  October  1,  1885,  reported  that,  upon  careful  inspection  of  the  nt- 
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Hel'M  ciirKti  nnd  e<inlpmont,  nothing  Indlratinf?  tin  liitpiit  to  violnto  tbt* 
iHMitriillty  liiwH  n>iiM  Ih*  found,  iind  that  no  Information  of  anything 
tending  In  tliat  dlnnilon  had  lH*on  (»l»talnod.  Hi*  th(*n*for<*  Imiulnnl 
wlu*tlu*r  th«'n*  waM  any  (»hJ<'<'tlon  to  f^ninthi);  th<>  vchm'I  a  rU>aran<v. 
Mr.  liayard  aiiMwonMl  that  none  waH  fNTtvlycMl :  and  th<*  Ht<»iiiufT  duly 
wilhMl.  <For.  KW.  lHHr».  i:SS-144.) 
In  fi>nn«M'tlon  with  the*  HuhJ<*<'t  of  M*lzurt*  of  v(*hw*1m.  In  n*latloii  to  tlN* 
ri^ht  of  wMirrh.  si*!*  a  M*rl«*»(  of  aide  artl<'i«*H  hy  .Iannis  i\  WVIIIn^.  In 
tin*  \utinnul  ttttvlUyrni^rr^  .Innt*  1,  l>v"»M,  and  otlu»r  Ihsu<*s. 

In  1S?>S,  Mr.  M«»rrv,  AnM*ri<*aii  inijiistrr  to  soim*  of  tin*  (Viitral 
Anieriran  States,  on  luMirin^  that  an  Ainoriran  vosm»I  wliidi  had 
sailnl  from  Salvador  was  MisjHvto*!  of  carrying  a  n»vohitioiiary 
c^xiMHlitioii  against  th<'  ( i overiinirnt  of  Nirarapia,  iss(i<*i|  a  rirciihir 
lett<T  to  ('onsnhir  oflif*<*rs  within  his  juriMlirtion  instructing  thiMn  to 
niako  inquiries,  and,  if  the  n*>uh  should  ju>tifv  the  sti^p,  authorizing 
them  t<»  rail  u|M»n  the  eonnnander  of  any  Ameriran  man-of-war 
within  n*a(*h  *' to  examine  her  im|M*rs  an<l  s4*iz(*  her  if  found  to  In) 
eiiptpMl  in  an  illepil  voyap*  in  violation  of  the  statutes  of  the 
I'nited  Stat-s.'*  With  referen<v  to  this  «*ireular,  the  l)<*|>artment  i»f 
State  sjiid:  "Then*  is  not,  S4>  far  as  the  iVpartmeiit  is  awan»,  any 
hlatutory  provision  authorizing  the  s4»izun»  of  a  ves>el  under  sueh 
condition^.  Section  .VJH7  of  the  IlevisiNl  Statutes,  whirh  providers 
for  the  s<MZure  of  ve>s4*ls  under  <t»rtaiii  stated  eirrunistaiUH»s.  is  not 
applieahle  to  the  east*  of  vess«*ls  fittcnl  out  lH»yond  tin*  jurisilietion  of 
the  Knited  States.  .  .  .  ft  is  entin*ly  pro|H*r  for  you  to  eall  U|H)n 
the  <*onsular  oflicvrs  to  nuike  inquiry  as  to  tho  truth  <»f  the  rhargi*s 
apiiiist  the  vessel,  and  to  furnish  to  this  (■overnment  any  eviilemv 
tending  to  show  that  the  <*t'Hii  has  violatinl  the  neutrality  laws  of 
the  Tnited  States  hy  pn'paring  for  su«'h  ex|HMlition  within  the 
waters  i\(  thv  TnittMl  Stat«»s.  F^urther  than  this,  then*  is  no  authority 
for  a  minister  or  <M»nsul  to  art.'* 

Mr.  SluTnian.  S<*<-.  of  State,  to  Mr.  Merry.  No.  «*»»».  Manli  2.\  rsjw.  M8. 
hiMt.  Ontral  AnierU-a.  XXI.  'M\. 

1(1.    Dl'TY    r.XU^JI    KXTKATfaiKlTOKIAI.   Jl  KIHI»l<*TlO.N. 

In  l^nr  the  Japanese  (loverninent,  as  n»pn»s4Mited  hy  the  Ty<N>on, 
«ent  two  eomniissioneis  to  the  Fniteil  Stat«*>  to  purehasi*  ships  of 
war.  They  iNuight  from  the  (lovernmeiit  of  Un*  I'liited  State**  the 
inmelad  mm  Sfnm  imff^  the  priee  lx»ing  ^-lOO.iXHi.  of  whirh  the 
sum  of  $:«HMNM)  was  paid,  the  rt*M  to  In*  tran^mitteil  to  the  rnitinl 
Ktates  through  the  Anieri<'an  lepition  in  Japan.  Hie  ram  was 
^ent  out  to  Japan  under  (^iptain  (ieorgi*  thrown.  ('.  S.  N..  who 
wab  grauted  leave  of  uU»cncv,  to  act  aa  lUc  agent  ul  lUe  Japanese 
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commissioners  in  taking  the  vessel  to  Yokohama.  Before  her  arrival 
there  war  broke  out  bt^tween  the  Tycoon  and  the  Mikado;  and  on 
February  28,  1868,  the  diplomatic  corps  in  Japan  agreed  upon  and 
signed  a  memorandum  in  which  they  declared  that  the  only  way  to 
preserve  a  perfect  neutrality  between  the  contending  parties  was  to 
regard  them  botli  as  l)elligerents,  and  that,  as  vessels  of  war  had 
been  ordered  by  princes  Iwlonging  to  both  parties,  in  Kurope  as  well 
as  in  America,  they  had  decided  to  use  their  utmost  endeavors  to 
prevei»t  the  delivery  of  the  vessels  in  question  on  their  arrival.  In 
acknowledging  receipt  of  the  American  legation's  rei)oi*t  of  tliis  jm»- 
ceeding,  Mr.  Seward,  who  was  then  Secretary  of  State,  remarked 
that  the  course  which  had  been  marked  out  seemed  in  regard  to  the 
Stonewall  to  l)e  impracticable,  since  the  vessel  was  delivertnl  to  the 
Japanese  (lovernment  in  American  waters  and  was  placed  under  the 
Japanese  flag,  her  officers  and  crew  being  employees  of  tlie  Japanei* 
Government  and  not  in  the  service  of  the  United  States.  Under 
these  circumstances,  it  was  thought  that  no  agent  of  the  Cioveni- 
ment  of  the  United  States  had  a  lawful  right  to  reduce  the  veswsel 
into  possession,  or  to  interfere  with  her  movements.  The  subject 
was,  however,  left  to  the  legation  s  discretion.  Before  these  instruc- 
tions were  written  the  Stoneivall  arrived  in  Japan  and  was  kept  by 
the  legation  under  the  American  flag.  The  legation  reported  that 
if  she  could  have  been  delivered  all  the  money  due  on  her  would 
have  been  promptly  paid  by  the  Tycoon's  government :  but  that,  as 
that  ^ovenuncnt  to  all  ap])oarances  had  subse([uently  coasiMl  to  t*\isl. 
and  the  Mikado's  government  had  not  taken  possession  of  Ynlo. 
the  Stonewall  had  been  kept  at  Yokohama,  the  legation  having 
providcMl  for  her  expenditures  while  there.  The  legation,  in  a  com- 
munication to  Captain  Brown,  written  immediately  on  the  arrival 
of  the  St(nu'}r(ilU  directed  that  the  vessel  should  lx»  kept  undor  the 
American  flag  and  not  delivered  into  the  hands  or  control  of  any 
Japanese*  until  instructions,  which  had  l)een  applied  for,  shoidd  have 
been  recieved  from  the  Department  of  State.  KeprestMitativos  of 
the  Tycoon  clainicd  the  vessel,  but  the  legation  declined  to  jHMiuii 
her  to  be  delivered  uj):  and  the  legation  at  the  same  time  refuMMl  to 
deliver  her  to  the  govennnent  of  the  Mikado.  XovetnlH^r  I'J.  l>'''^ 
Mr.  Seward,  instructed  the  legation  as  follows:  *' Your  |)roeeiHliiig 
in  retaining  j)ossession  and  control  of  that  vessel  [the  Stonetral^]  i-' 
approved.  We,  nevertheless,  anxiously  await  such  a  solution  of  the 
political  complication  in  Japan  as  will  enable  this  CTOvernnieni  u« 
relieve  vou  of  that  embarrassment." 

For  the  oorrospoiidonce  in  relation  to  the  case  of  the  i^tnnr\rtiU,  s*i*  nir 
Cor.  18(37,  II.  24.  30,  45;  Dip.  Cor,  18(38,  I.  G77.  7;j0.  TX\,  7iV3.  81:0,  S^ 
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Tlie  |>osition  of  tho  Unito<l  Statos  is  that  tho  principles  of  ihmi- 
Irality  aiv  appliniMe  to  diina.  In  tlir  nis<*  of  (he  Toncpiin  >v:n\  in 
1HS,"».  thr  l)f*partin<*nt  of  State,  n'frrrin^  to  tlie  <'oui-se  \vhi<*h  thp 
Ignited  States  ha<l  pursued  in  their  international  eonflicts,  and  in  the 
riHvnt  wars  lM»t\vcH'ii  Russia  an<l  Turkey  and  l)etwe<»n  ChiU»  and  IVru, 
dinH*ted  the  Aineriran  minister  at  Peking  that  he  was,  s<»  far  as  he 
had  op|Mirtunity.  to  *M»nj<»in  u|Hm  all  Anieriran  eiti/xMis  in  diina  the 
iM»cessity  and  ini|H)rtanee  of  tlii'ir  due  ol>si»rvanet»  of  the  hiws  and 
ohlipitions  of  neutrality,  watehing  at  the  same  time  with  rare  and 
diligence  the  interests  and  rights  of  such  American  citizens  regarding 
their  |)ersons,  pn)|M»rty,  ships,  and  commercial  privileges." 

Mr.  Fn^UiiKlHi.vmMi.  S<h'.  of  Stato,  to  Mr.  Youiif?.  tiiiii.  to  (Miiiia.  No.  :iK2, 
tVh.  2.  ISSTi.  MS.  Inst.  (*lilfin.  III.  CSi;. 

In  March,  1S8.*),  Mr.  Young,  American  minister  at  Peking,  n»fer- 
riiig  t4)  the  war  then  going  on  In^twtH'n  FraiKv  and  China,  cahled  to  his 
Government  as  follows:  "' (Miine>4»  objwt  American  pilots  Fn»nch 
men-of-war.  Shall  I  forbid  such  si^rvicv?"  To  this  incpiiry  Mr. 
Bayard  replied:  ''Although  well  dis|H>s4Ml,  we  can  not  forbid  our 
citiziMis  M>rving  under  private  <*ontnict  at  their  own  risk.  Not  pro- 
hiinteil  by  statutes  or  cognizable  by  i*on.suls.**  In  continuing  this 
rtM>lv  bv  a  formal  instruction,  Mr.  Havanl  advertinl  to  the  fact  that, 
while  the  obligation  (»f  a  neutral  govennnent  to  pn*vent  the  c*onimis- 
sion  of  hostile  a<*t>  was  usually  li!nite«l  to  things  (Kme  within  its  own 
juriMliction,  foreign  |>owers  jm>sm»ss  (extraterritorial  juriMliction  in 
China  by  virtue  of  tn^atic^s.  Hut  this  jurisdiction  wii>,  he  said,  in 
no  wi.si>  arbitrarv.  but  was  limited  bv  laws,  an<l  was  not  pivventive, 
hut  punitory.  In  this  ivlation  Mr.  Hayard  <*ited  MH*tion  IIO^J,  It.  S., 
which  provides  that  ''  insurrtH-tion  or  rt*lM*llion  against  the  govern- 
ment of  either  of  lhos4*  countric*s  |  i.  e.,  tin*  (*ountri4*s  nametl  in  hv. 
40Hl\.  whertH>f  China  is  one|  with  intent  t<i  subvert  the  same,  and 
munler,  shall  U*  rapital  otren>4*s.  pimishable  with  death,**  and  a<l<l(Ml: 
*•  But  the  simple  a<*t  of  entering  into  a  private  <*ontract  to  >«»rve 
either  comlmtant  in  ojhmi  warfaiv  would  not  ap|M'ar  to  In*  triable 
inuler  this  sivtion:  and  even  if  it  wens  this  (lovernment  would  have 
no  rightful  {Miwer  to  forbid  >uch  S4*rvi(v.  It  is,  of  (*oui*s4*,  undei*st(MHl 
that  this  riMiMining  d<N'^  not  apply  to  |N*rs4>ns  in  the  employ  of  the 
Ciovernment  of  the  l'nit<M|  States.  For  ^Ui'h  |M»rs4>ns  wliih'  so  i»ni- 
ployeil,  t4)  |N*rfonn  h(»stile  xTviii*  for  either  party  would  l»e  a  biva«^li 
alike  of  diM*ipline  and  neutral  giMnl  faith,  whieh  the  rule>  of  the 
werviiv  wouhl  Im*  eom|M*tent  to  prt*vent." 

Mr.  nayiiril.  .^i*.  «»f  Statr.  to  Mr.  Vniiiik;.  miii.  t«>  I'liliia.  No.  4o7.  Man-li 

11.  lss.\  K«T.  Itt'l.  iss.-..  lljll. 
Mr.  Itayanl  furtlier  said:    "  In  tli«*  iiiten-«it  (if  i^hnI  \iin  tM*tW(vii  fiatiimn. 

it  in  denirubltf  tiiat  citlzeun  of  the  Uuited  Statim  hIiuuIU  uut  take  luirt 
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with  eltber  belllgereiit,  or.  If  tbegr  do  m,  that  ft  Bboold  be  dtsHneOr 
known  ttmt  tb^  thereby  act  beyond  all  effective  respcMislbllliy  iC 
their  own  QoTenun^it  Tour  discretion  will  doobtleaB  ahow  iia 
bow  far  it  may  be  opportune  to  go  in  the  direction  of  dlaanadlna  ai^ 
citizen  of  the  United  States  from  taking  sides  In  the  present  coutBC 
but  whatever  you  may  do  should  be  mailed  with  the  most  obviaai 
impartiality."  (Id.  161.) 
The  question  raised  by  Mr.  Young  obrionsly  Is  a  yery  Important  oiie^  sal 
it  may  be  proper  to  consider  whether  sec  4102  eorers^  or 
intended  to  cover,  the  whole  ground  of  Jurlsdlctl<Mi  in  the 
courts  in  extraterritorial  countries  to  prevent  and  punish  unneoftnl 
acts.  Those  courts  possess  general  Jurisdictlott  to  enforce  Ikl 
criminal  statutes  of  the  United  States  as  to  acts  done  by  Amakmt 
citizens  within  the  consul's  Jurisdiction.  It  may  be  doohted  whethar 
the  distinction  drawn  between  the  power  to  **  ponlah "  and  ttt 
power  to  "  forbid "  is  material,  where  the  act  is  in  reality  forbldiai 
and  made  punishable  by  law.  In  considering  the  guestlon  wfaedNT 
a  consul  in  an  extraterritorial  countiy  has  Juris^ctlon  to  enftm 
there  the  neutrality  statutes,  the  fact  should  be  borne  in  mind  ttH 
a  negative  answer  necessarily  would  ^ignlfy  eltlier  tiiat  tte  Ameriatt  ] 
citizen  Is  in  such  matters  subject  to  the  local  Jurisdiction,  whkik  la 
the  case  before  us  is  tiiat  of  China,  or  that  he  Is,  wlmi  in  sack  H 
country,  under  no  legal  reQ;x>n8ibility  to  refrain  from  makli^  wwt. 
upon  it,  unless  his  act  takes  the  form  of  insurrection  or  rebeOlat 
In  view  of  these  very  grave  considerations.  It  may  be  observed  tMl 
the  language  of  the  fbrmal  instruction  to  Mr.  Young  was  nmck  km 
definite  and  positive  than  tiliat  of  tlie  telegrai^ilc  zespooaa 

"  Your  memorandum  does  not  suggest  that  the  coming  of  armed 
levolutionary  expeditions  to  Constantinople  is  apprehended ;  but  even 
in  the  extreme  supposition  that  citizens  of  the  United  States  might 
attempt  to  enlist  abroad  for  the  purpose  of  making  war  upon  any 
foreign  power  with  which  the  United  States  ai-e  at  peace,  the  United 
States  minister  is  authorized  in  countries  where  the  United  States 
possess  extraterritorial  jurisdiction  to  issue  writs  and  otherwise  to 
prevent  such  enlistments,  carrying  out  this  power  by  resort  to  such 
force  belonging  to  the  United  States  as  may  at  the  time  be  within 
his  reach  (Rev.  Stat,  sec.  4090).  Under  this  provision,  the  admiral 
commanding  the  United  States  fleet  on  the  European  station  was 
instructed  nearly  a  year  ago  to  cooperate  heartily  with  our  minister 
in  Turkey  in  enforcing  all  writs  issued  by  the  latter  to  pi^event  the 
entry  into  Turkey  of  any  American  citizens  as  armed  revolutionists. 
As  your  connnunication  has  particular  reference  to  the  situation  at 
Constantinople,  it  is  proper  to  remark  that  the  admiral's  instructions 
can  only  hold  good  in  fact  at  ports  or  places  visited  by  the  vessel 
under  his  orders,  so  that  in  the  absence  of  a  dispatch  boat  at  Con- 
stantinople subject  to  his  directions  the  hands  of  the  United  States 
minister  are  tied." 

Mr.  Oliiey,  See.  of  State,  to  Moustapha  Bey,  Turkish  min.,  Nov.  11.  1®^ 
For.  Uel.  1896,  926,  927. 
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VII.  KIEAHIRE  OF  KXERTlOy. 
1.  IlEQUisiTK  Diligence. 

S  1329. 

Dnrinp:  tlio  wnrs  immcHlintoly  prw'odinpf  the  Poaro  of  Amions,  many 
clniiiis  an>sc»  on  the  part  of  c*iti7A*ns  of  the  United  States  apiinst 
Spain  on  aeeount  of  raptures  made  either  by  Fn»nrh  privat<M»rs  fitted 
out  in  Spain  or  hy  French  privatwi*s  in  Spanish  \vatei*s.  as  well  as  on 
ae<*ount  of  rondemnations  by  Fn»iirh  e<msuls  or  other  Fn'm'h  ap»nts 
in  Spanish  jurisilietion.  'Hie  Spanish  (loveriniient  denied  its  lia- 
bility, first,  on  the  ^roun<l  that  it  was  unable  to  pivvent  the  arts  i*oni- 
phiintnl  of,  and,  scM-ondly,  on  the  ground  that  the  primary  liability 
resttnl  on  Fnmee,  and  that  as  Framv  was  (s4)  the  Spanish  (iovitu- 
ineiit  <*ontend<Ml)  n*leas4*d  from  anv  liability  for  the  claims  bv  the 
convention  with  the  rnitwl  States  of  Sept.  30,  1S(K),  the  s4»<'oudary 
liability  of  Spain  was  ivleas4*<l.  The  Tnited  States,  (»n  the  otluT  hand, 
niaintaincMl  (1)  that  Spain  was  primarily  liable;  (2)  that  the  tvnun- 
ciation  of  the  convention  of  IHOO  extended  only  to  claims  for  which 
France  was  primarily  liable,  and  (3)  that  the  inability  of  Spain  t<» 
pn'vent  the  acts  complained  of  was  not  established.  Mr.  Ma<lison,  in 
an  in.'^tructitin  of  (M.  *2*i,  1S()2,  t(M>k  the  ground,  a>  to  the  last  |M>int, 
that,  in  onler  to  e.\cus4>  a  soyerei^nt  for  {XTmittin^  a  violation  of  his 
neutrality,  it  nnist  **  Im'  shown  that  the  fonv  or  danpT  which  d(*- 
slroyed  the  fnH»  apMicy  n»ally  exist i*<l,  and  that  all  n*asoiiable  mean*< 
wen»  employed  to  prevent  or  remedy  the  evil  resulting.*'  Hy  the 
tn»aty  of  February  *22,  1S1!»,  the  TnitcHl  States  renounciMl  its  claims 
against  Spain  and  un<]ert(H)k  to  i*om|M*nsate  its  own  citizens  to  the 
amount  <»f  $.\(MM),(KM).  Among  the  claims  embrac^iHl  in  this  >4*ttle- 
nient  \ven»  those  "'on  account  of  prizi^  made  by  French  privatc^^rs, 
and  condenuKMl  by  Fri'iich  coiisul.s,  within  the  territory  and  'n\v\^- 
diction  of  Spain.'* 

Mr.  MnrKlinU.  So<*.  of  State,  to  Mr.  Iliiinphro.vrt,  niln.  to  Simln.  8i»pf.  ^'. 

18(N».' .MS.   Iiitft.   r.   Stat<*M  MliilKtent.   V.  :ir>H:   .Mr.   .MihIImhi.  8«*i>.  of 

State,  to  .Mr.  IMiK-kiiey.  nilii.  ti»  Spnlii.  Oit  l'~.  ism!.  i<l.  VI.  Tu  \  wiim* 

to  MiiiHs  FH».  r>,  isi»t.  111.  ltM>:  Mr.  .Mu<llM»n  to  Mr.  Moiinm.  c>4*t.  2«i. 

ISiM.  111.  2.%*;. 
For  an  opinion  f>f  .M«>KMrH.  Inf;i*nmll.  Hnwic.  McK«»an.  nikl  Ihiimiuvan    In 

HUp|M>rt  of  SiMilirn  alh^KCfl  n»li»jim»  by  tin*  Fn»n<*li  conviMitlon  i»f  IMmi, 

Hce  Am.  State  Pa|H*rH.  For.  Kol.  11.  «iiiri. 
For  (xmunentM  on   thin  o|ilnlon.  w^*  M«ioro.   Int.   .VrliltratloiiH.   V.   \t01» 

44J*2;  and  ivo.  »:iMierally.  Id.  44S7-44aH.  ATAX 
8«»  H(»Hanqn«*t.  S.  11.  ('..  and  Tansj'e.  \\.  T.  <5..  Th«»  Hunlen  of  Neocrality. 

Notej<  fnr  Onl«»okprn  In  Time  of  War :  Iii>nd«ni.  VM^. 

^Tlie  Govermnent  of  the  lTnil<Nl  States,  havinp  use<l  all  the  means 
ID  its  power  to  prevent  the  fitting  out  and  arming  of  ves&^els  [in 
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this  case  privateers  under  South  American  flags,  but  alleged  to  hive 
been  manned  with  American  citizens  to  cruise  against  Portugal]  iii 
their  ports  to  cruise  against  any  nation  with  whom  they  are  at 
peace,  and  having  faithfully  carried  into  execution  the  laws  enacted 
to  preserve  inviolate  the  neutral  and  pacific  obligations  of  the  Union, 
cannot  consider  itself  bound  to  indemnify  individual  foreigners  for 
losses  by  captures  over  which  the  United  States  have  neither  control 
nor  jurisdiction." 

Mr.  Adauis,  Seo.  of  State,  to  Mr.  CJorrea  de  Serra,  Mar.  14,  1818.  M& 
Notes  to  For.  Ijegs.  II.  315. 

Nov.  7.  1850,  the  Portuguese  luiuister  at  Washington,  renewing  a  claim 
for  damages  in  tlie  foregoing  case,  i)ro(>osed  the  appointment  of  a 
lK>ard  of  commisHioners  to  determine  the  amount  to  \)e  |>aid.  Tlie 
United  States,  while  observing  that  this  proposition  omitted  tlie 
essential  question  whether  there  had  been  any  negleii;  of  nentnl 
duty,  referred  to  the  answers  which  were  "  returned  to  similar 
applications  from  the  time  of  President  Madison  in  1816  to  that  of 
President  Monroe  in  1822."  "The  acts  complained  of  were  of  i 
nature  which  no  government  has  ever  been  able  to  prevent  There 
Is  no  reason  to  believe  that  the  Government  of  the  United  States 
neglected  their  duty  on  this  occasion.  In  a  country  ruled  by  law. 
It  is  im|K)ssible  to  act  Anally  on  suspicion,  however  well  founded, 
and  it  is  extremely  difficult  to  prove  intent  .  .  .  Portugal,  with 
forces  wholly  inadequate  to  the  effort,  was  endeavoring  to  retain 
j)osse8sion  of  her  vast  trans-Atlantic  Empire;  and  the  ineffectual 
struggle  affordeil  scope  for  all  sorts  of  illegal  adventure."  Tlie 
jitteiiipts  of  I*urtugal  and  Brazil  to  suppress  the  slave  trad**  b:nl 
shown  *'  liow  easy  it  is  for  lK)ld  and  reelvless  adventurers.  stiiiiulnte«l 
by  the  prospect  of  great  gains,  to  evade  the  restraints  of  laws  ami 
treaties."  (Mr.  Everett,  Seo.  of  State,  to  Commander  de  Figaniere  O 
Morao,  Feb.  28,  18r»3,  MS.  Notes  to  Portugal,  VI.  131.) 

Tho  Spanish  minister  at  Washington  alleged  that  the  ves.<ols  known 
as  the  Pci'it^  the  Cathevine  W/iituu/^  tho  H.  M.  (\ml^  the  Jotuftlhiu 
('/h!sc\  tho  (rco/'f/c  B.  (■  ptoii^  and  the  Hornet  had  boon  engaged  in 
aiding  tho  insurroction  in  Cuba  in  sucli  a  wav  as  to  violate  tlio  iieii- 
trality  hnvs  of  tho  l^nitod  States,  and  expressed  the  opinion  that  the 
owners  of  tlio  vessels  should  bo  made  to  fool  the  legal  conse<jueinv? 
of  breaking  tho  laws  established  for  the  maintenance  of  tho  duties  of 
*'  international  neutrality.''  Ho  also  complained  that  tho  di>tricl 
attorney  at  Now  York  had  refused  to  prcx^eed  against  some  of  tho 
vessels  or  persons  for  tochnioal  reasons,  and  also  that  against  sonio  "f 
tho  individuals  named  no  j)rocoodings  could  l)e  maintained  Uvau«<\ 
under  tho  operation  of  tho  proclamation  of  the  President  of  Ootolvr 
I'i,  1S70,  all  olfonsos  against  the  international  or  municipal  law- 
re  forro(  I  to  t heroin  wore  pardoned  or  condoned.  Mr.  Fish,  in  n»ply- 
doniod  that  tho  ollicials  of  tho  United  States  had  manifest(»d  anv  wnnr 
of  readiness  to  [)rovont  attempted  violations  of  the  law.     He  ivferml 
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to  (lii»  cfmtost  in  Ciilw  and  to  tlio  (Wrws  wliirh  lin<]  l)Oon  is^^notl  hv 

• 

thr  Sptinisli  aiitlioritif^  iiitorfrrin^  or  tlinMiii^nin;:  <<»  iutt*rf<M*i*  wiih 
tlio  riplits  of  ritiz(>iis  of  tlio  rniti'cl  Stales,  fii  unliT  that  >ihh  ijiios- 
tions  nii^ht  In*  M*ttltMl.  s|MM'iai  antliority  was  confrrri'il  on  tlio  Spitiii^li 
minister  at  Washiii^rton,  hut  this  aulh<»rity  was  hi(<'r  withdrawn  \}y 
the  Spanish  (tc)Vi»rniiM»nt,  *'  in  vi<'w/'  as  thr  riiiti'd  States  wa-^  afiir- 
wunls  oflic'iallv  infoniKMl,  "of  thr  favorahir  >iination  in  which  the 
ishind  of  Culm  then  was.**  This  "  favorahle  situation,**  said  Mr. 
Fish,  was  u.^sunied  to  ivfer  to  the  >up]>4»M*d  «'\tinrlion  (»f  (M'trani/.ed 
arnieil  n^sistaiuv  to  Spanish  authority  in  Culm,  ruder  ihcM*  rireuni- 
slaiuvs,  it  MHMiied  to  the  Pn»sident  that  the  re>traint>  upon  th«*  coui- 
niereo  of  the  I'nited  States  and  upon  the  fn'e  ni(»vruient>  of  llieir 
riti/AMis  should  no  lonpT  In*  ini|N)s4'd,  and  that  preventive  or  punitive 
pnN*etMlinp^  apiin>t  iiulividuals  or  ve>Nels  >houM  not  In*  eontinued. 
when  the  eaus4*  whieli  prompted  tlu*  aih*p*d  ille^ral  art^  was  Mippo-ned 
to  have  disaip|N*ared.  It  was,  siiid  .Mr.  Fi>li,  U^lievtMl  to  In^  in 
hannonv  with  the  hinnane  |N»li<*v  whieh  had  eharaeteri/etj  the  Cnitetl 
S(at<*s  that  a  sus|N*n>ion  of  the  ri^id  pro^Tution  of  otfeii^^'^  (par- 
taking of  a  |N»litieal  rharaet<*r)  p*i»win^  out  of  sympathy  with  a 
|>oliti<*al  stru^^le  in  a  n<*i;jfhiN)rin^  i<»land  mi^rlit  \\«*il  take  plao'.  and 
it  was  Iio|nm|  that  this  lN>nevolent  example  mi<rlil  In*  ii'llerti*d  In  the 
I>oliry  of  Spain  towards  (*ulia,  anti  that  the  t'iiit«'d  States  **  would 
In>  ri'Iieved  fnmi  the  di>ap'eeahl(*  duties  whieh  it  had  perfornietj  fur 
alMMit  two  years.'*  In  the  eour**!*  of  hi-  P'pri'-enlatinn'^.  tin*  Spani-h 
minister  had  ivfern*d  to  the  dts'laration  of  .Mr.  Fi-h.  in  an  iu-irueiion 
to  Mr.  Motley,  of  S«*ptemlN*r  \*'k  1^<»1^  that  the  international  dul\  uf 
the  British  (fovt*rnnient  in  re^|HM*t  of  tin*  eiiforeenieni  <if  it--  neu- 
trality durin^r  the  eivil  war  in  the  I'nitiMJ  State-  wa-  aUne  aiiij  indi*- 
fKMident  t»f  till*  muniripal  law  of  Kn;rland  and  wa-  j.'<iMTiied  li\  ihi* 
law  of  nations.  (Vanmentin^  n|Nin  thi-  citation.  Mr.  I'*i-li  -aid  that 
^*  thes4»  (hH'triiies  w<*re  applied  to  a  c«»nditi«»n  wlien  a  *>(al«'  of  war  wsi^i 
nN*tipii%4Ml  hy  the  neutral,**  and  that  the  ;;rie>ani'i'-  t»f  which  iiif> 
Ignited  States  (*(»niplain<*d  wen*  cau-4'd  l>y  tla*  aci-«  of  :i  ;roveriiiiient 
**  which  had  fornuilly  rec«i^iii/ed  a  Mate  nf  war  U'tween  the  t'nited 
States  ami  their  armed  op|H»nf*iii>.**  In  coiielu-ittn.  Mr.  Fi-h  iiii|iiired 
whether  Spain  ri*pirdt*d  h(*r  |N)-ition  tuward-  the  iti-uiL'cht-  nf  ('iii>:i 
a.s  U'ln^  the  Nime  a^  that  which  the  t'niteil  >t:ite-  «M-iiipii>l  IowmpI 
their  insur^*nt  citizens  at  the  time  of  the  iM-currcnre^  «ititiplaiii«*il  tif. 

Mr.  Fish.  S«i*.  of  Stjiti',  to  Mr.  I.oim*/.  nnU-ri-.  S|«.Mii-h  lum  .  I»f    -'*».  l*»7»i. 

For.  Itel.  1S71.  7s:.. 
For  till*  iiistnn-tloii  «if  Mr.  Fi-li  to  Mr.  Mniltv  i.f  s.-!-!    l*:..  I *-.'.».  -.-•■  I'-r. 

Kel.  is7::.  111.  :iJ!»:   Ms.  itisi.  «;r.  r.nt.  wii  :** 

July  !»,  1S7«.  tlie  S«*«rei:iry  nf  Mh-  Tre;i-iir\  iiifnriniil  tin*  1  »i-|»:ir!!in'nt  «»f 
StHle  Hint  iiii  tlie  pnii-illiii:  ihiv  tli*-  I'liifiil  Si.iii»^  r»-M'M»ii*  riiMiT 
J/fKV'fijrjfi  Ii:i«|  s|Mikeii  niul  lNianle«l  ofT  NewiNirt  m  \f«o>«>I.  wlihli  mU***! 
iMfmvlf  the  Cubau  war  K;lii»uui*r  Piumir,  aud.  vu  iludiug  that  »he  was 


ubitikauty. 


n  i3-». 


annsd  and  bad  on  boud  ■  qiuiitlty  ur  nuiniiuiltloa  iin<l  a  iTen  of 
sixteen  praaoDS  and  tud  no  paiiPrN  o\i.¥pt  a  iloc-um^ut  >(ald  lu  be  i 
cominlwiloa  of  ber  olBcen,  took  btr  tn  low  ami  carried  her  inio  Nfv 
port  Tbe  Departmait  of  State,  rt^plyluK  lu  a  r«iu«st  for  lU  vim, 
uld  that,  SB  tbe  Cnbnn  limrgentK  had  not  hei^u  nelcDuwIeilgi^  «* 
belllgerente,  an^  vend  daimlng  to  aot  umlpr  tbclr  authority  iru 
liable  to  be  proceeded  against  tor  iilmoj-.  imd  timt.  althougb  it  km 
not  alleged  tbat  tbe  Pioneer  bad  commineil  liiij'  pirntlcul  net,  It  wi» 
deemed  adrlaable  tbat  abe  abonlu  be  aetulued  till  tbe  full  ivpon  at 
tbe  obtain  of  the  revenne  cnttti'  Ahould  buve  be^a  recelred.  ainn 
ttiera  might  have  be«i  a  violation  uf  the  iitt  of  IBIR  by  tbe  a<v«|)tanc« 
of  a  commiecdon.  Tbe  case  vrnii  subseiiuently  submitted  to  the 
Attom^-flMMnl,  tbedetcntloa  of  tbe  veasul  menuw-hile  luatfniilniL 
(Ur.  Bootwell.  Sea.  ot  Treaa^  to  Mr.  Hale,  Ai-l.  8e(-.  of  State,  July  V, 
1872,  US.  Mlae  Lettera;  lir.  Hale.  A.ssUt.  Stx.  of  State,  to  Mr.  Bnui- 
well,  Jnly  9,  1872,  M  US.  Dom.  r^t.  r>l4:  Mr.  llnle,  ActltiK  Src  u( 
State,  to  Ur.  Bontwell,  JrOj  IS,  18T2.  04  MS.  Dom.  Let.  547.) 

"  I  have  tlie  honor  to  acknowledge  Uie  receipt  of  your  letter  of  tl» 
18th  instant,  accompanied  by  a-  copy  of  one  from  Noah  Davis,  e^.. 
United  States  attorn^  for  the  southern  district  of  New  York,  in 
relation  to  the  case  of  Ryan  and  Jordan,  who  have  been  indicted  in 
that  district  for  violaticHi  of  the  neutrality  laws.  You  request  sug- 
gestions from  me  in  reference  to  the  mntttT. 

"In  reply,  I  venture  no  ezpressiaii  as  to  the  sufficiency  of  the 
cause  assigned  for  the  nonpTosecutinn  uf  the  in<lictnieiit  ugaiiiet 
Ryiin  further  than  to  say  that  it  would  have  been  very  convenient  to 
the  Government  to  have  had  some  more  explicit  reasons  to  assign  to 
the  friendly  government  against  which  it  was  alleged  (hat  Ryan  was 
enlisting  men,  or  getting  up  a  hostile.e.xpedition,  for  the  nonprosecQ- 
tiou  of  the  complaint  against  that  individual  whose  sub^iient 
actions  and  open  declarations  are  imderstood  to  have  been  in  the 
direction  of  the  line  of  conduct  charged  against  him. 

"  The  inference  seems  almost  inevitable  from  Mr.  Davis's  letter 
that  it  is  assumed  that  a  prosecution  for  violation  of  the  neutrality 
laws  of  the  United  States  is  to  be  conducted  only  on  evidence 
furnished  by  the  (Jovornment  against  which  the  alleged  offence  is 
designed. 

"This  Government  suffered  very  grievously  during  its  recent  civil 
war  from  the  aj>plicution  of  a  similar  theory  of  the  duty  of  neutrals 
and  has  strennonsly  contended  for  a  more  active  obligation  as  incnm- 
k'ut  upon  the  neutral  powers. 

"  It  would  relieve  this  Department  of  many  complaints,  and  woiiU 
strengthen  the  ]M)sition  of  the  Government  in  the  maintenance  of 
the  claims  which  it  is  prosecuting  against  Great  Britain,  if  ihe 
priisecutiug  officers  in  New  York  and  some  other  parts  of  the  connlrr 
appreciated,  as  fully  as  this  Department  is  bound  to  do,  the  impof^ 
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tanro  of  n  vigorous  and  faithful  onforcoinent  of  tho  noutrality  laws; 
aihI  if  tlu\v  would  furtlu»r  art  u|)oii  tho  tlu»ory  for  whirli  thi>  (lov- 
rrniiH'iit  has  rontondcMK  and  whidi  it  is  now  rxcrtin^  itself  to  main- 
tain, that  a  neutral  or  a  fricMidly  ^oviTinnent  i>  lN>und  to  us4*  duo 
dilip'nci*  to  pn^vont  hostile  exfX'ditions  from  U^in^  fitted  out  within 
its  territory,  apiiiist  a  |X)Wer  with  whirh  it  is  at  peatv,  and  that 
.Mieli  ohlipition  of  a  neutral,  or  of  a  friendly,  |miw(t  is  not  sati^fK*<| 
hy  throwing  u|M»n  the  power  whose*  |x»att»  or  whos**  (erritorie>s  an» 
threateniMl  the  hurden  of  the  prosi»cution,  or  the  whole  duty  of 
furnishing  testimony. 

**  The  |M)sition  whirh  the  Tnited  States  as>umed  and  has  main- 
taint'ii  in  ras4*s  of  a  >omewhat  kindrtMl  nature,  with  another  |M>wer, 
lias  Ixvn  that  wlu»n  n'as4»nal»!e  ^roun<ls  wen*  presi'nted  to  a  (iov«Tn- 
inent  hy  a  fri(*ndly  |>ower  for  >uspirion  that  its  \H*nrr  is  threatened 
hy  parties  within  the  jurisilirtion  of  that  (fovernm(*nt,  it  i>  the  duly 
of  the  latter  to  lHH*ome  the  active  prosecutor  of  thos4»  threatening  the 
|MMi4*o  of  the  former. 

*'  It  ap|N>ar>  to  me  that  Mr.  DavisV  letter  implie>  that  the  ohlipi- 
tions  of  this  (tovernment  extend  no  further  than  to  pn*M*nt  to  a 
jury  such  evidencv  of  violation  of  the  neutral  <luties  of  the  Tnited 
States  as  Spain  may  furnish.  This  is  not  the  extent  of  a  iHMilral 
|M)wer's  duty,  as  ha>  \fiH*u  in^istetl  hy  this  (r<ivernment  in  its  diplo- 
matic corivsjMuidenn*  with  other  States.  I  have  ventui*ed.  in  an-^wer 
t4)  your  incpiiry.  to  suhmit  tln**M*  >u;rp»stion>  a*^  ealh'd  for  l»y  th«» 
statements  in  Mr.  I>avi>V  letttT.  and  in  th<*  U'lief  that  not  oidv  the 
thity  of  the  I'nited  State>,  hut  that  imiH>rtant  <pie^tion^  now  |M'nilin^, 
ri*<piire  that  the  (iovernment  lMH*4ime  tlu*  a<iive  pro>4«cutor  (»f  viola- 
tions of  its  neutral  duties  \%lu*nev<>r  rt>aMinahle  cau>e  for  >uch  pro>- 
tHMition  has  Ummi  pre>ented  to  it. 

"  Whether  the  pre>i*ntation  hy  a  p*and  jury  U*  not  ••ucli  rea^uiahle 
cauM*  is  a  (juestion  which  I  ntvd  not  rai*»e. 

**  P.- S.  As  (vrtain  diph>nuitic  (tue>tion>  are  at  thi**  time  |M*ndin^ 
with  the  Spanish  (iovernm<*nt.  it  may  \h*  well  that  the  ^u^i;i*>tion*^ 
made  and  opinion>  expiv>>iMl  in  thi>  letter  U*  n4»t  allowetl  to  In* 
published  during  the  |M'ntlency  of  the>4'  <iue^tion>." 

Mr.  FIhIi.  S*^-.  i.f  Stati\  t»»  .Mr.  .Vkvriimii.  At.  <;«'ii..  N«it.  •.i».  isTl.  !»!  MS. 

WliartMii.  lilt.  I-Mw  l>it:i*st.  III.  Cls,  roffrriiitf  i..  thin  letter.  *:iy«* :  **  Till* 
Mii|i|i«»s4*M  that  th«*  CHtvrriiiiieiit  in  \\lil«-li  siirli  tliMiirliiii;;  .Kih'ii  i.iki'H 
|ihU'<*  liiiH  tlM»  I«»irMl  n\M\  4iiiiMtUiitii»n:il  i«i\vit  tti  •*iiiiprr»*s  It.  \Vln't!i«T. 
Hii|i|Hwln^  it  liJiH  Hurti  |«»\v«*r.  it  in  intcriinritinany  Ii:ilili*  for  f.iilurt* 
to  |iruKt*<-iite.  il«*|M*ti<lM  iiiM)ii  tli«*  aiiioiiiit  **f  ppMtf  a*** f«isilil«>  in  It.  aii«l 
tlH*  nature  i>f  tli«*  aUri^sl  lin'a«'li*>*«  "f  iii'iifntlity.  Itnt  want  «>f  t^iii 
Htitutioiial  iMiwrr  t(i  |>n»s4iitti'  i*>  nut  In  Itx'lf  a  bar  to  a  vlaiui  t*»r  a 
failure  Iq  enfyrir  iieutruHty." 
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'*  The  United  States  do  not  employ  any  police  force.  Consequently, 
it  is  usually  advisable  for  the  agents  of  a  foreign  state  which  may 
sui)posi>  that  illegal  enterprises  against  it  are  about  to  be  set  on  foot 
in  this  country  to  employ  detectives  of  their  own  to  watch  suspected 
paiiies.  If  a  discover}'  should  thereby  be  made  of  an  offense  against 
the  law,  the  testimony  of  the  detective  would  l>e  available  for  the 
prosecution  of  the  olfenders.  Under  the  law  of  this  country  and 
of  England,  as  contradistinguished,  I  believe,  from  that  of  the  con- 
tinent of  Euroi)e  and  elsewhere,  no  ijerson  can  be  arrested  or  prose- 
cuted for  a  crime  or  misdemeanor  except  upon  the  affidavit  of  a 
credible  witness." 

Mr,  Fish,  Sec.  of  State,  to  Mr.  Garcia,  Nov.  17,  1874,  MS.  Notes  Arg. 
Kep.  VI.  134. 

**  This  Government  has  hitherto  expected  and  wiU  continue  to  expect 
that  other  Governnieuts  will  fulflU  their  duties  as  neutrals  towards 
the  Ignited  States.  It  has  t)een  its  endeavor  and  always  will  be  its 
l)urix)se  to  fulfill  the  same  duties  towards  other  nations,  and  in  lil» 
manner  towards  Spain.  It  is  not  conscious  of  any  dereliction  In  this 
re8i)oct,  and  it  believes  that  its  power  is  ample  for  the  purpose. 
Any  Government  which  requires  the  exercise  of  that  power  most 
however,  proceeil  in  the  only  way  by  which  that  authority  can  be 
available.''  (Mr.  Fish,  Sec.  of  State,  to  Mr.  Mantilla.  Sept  27,  1875, 
MS.  Notes  to  Spain.  IX.  386.) 

For  a  discussion  of  the  Alabama  case,  see  Mr.  Fisli,  Sec.  of  State,  to 
Sir  E.  Thornton,  Sept.  18,  1876,  MS.  Notes  to  Or.  Brit  XVII.  22S. 

*' Tho  duty  of  the  United  States,  when  a  state  of  war  is  declareil 
or  reroiriii/A»d  hv  another  country,  is  of  its  own  motion  to  uk'  dili- 
^enco  to  discover  and  prevent,  within  its  borders,  the  formation  or 
dej)artiuv  of  any  military  expedition  intended  to  carry  on  or  take 
part  in  such  war.  (8  Whart.  Di;?.  Int.  Law,  pp.  G30,  087.)  It  i> 
by  no  means  certain  that  knowledge  of  the  existence  of  a  mere  insur- 
rection, even  wlicn  its  location  or  aHeged  motives  may  Ix*  thought 
likely  to  lead  to  violations  of  our  laws  in  its  behalf,  imposes  any  gen- 
eral duty  of  watchfulness,  the  negflect  of  which  would  be  just  grouiul 
of  complaint  by  the  nation  involved  which  does  not  itst^lf  acknowlediie 
a  state  of  war.  Actual  notice,  however,  of  hostile  exi)editions  a^niiu-t 
a  frieudlv  nation,  undertaken  or  threatened,  creates  the  dutv  of 
vigilance  to  |)revent  them:  and  the  fact  that  the  different  elenuMit> 
intended  to  constitute  a  hostile  expedition  are  separately  prepare*! 
or  transported  does  not  change  such  duty,  but  merely  renders  it 
more  diflicult  to  jx^rform.  But  the  obligation  is  one  of  diligence 
and  not  a  guaranty  against  such  expeditions;  and  what  constitute^ 
dilig(»nce  must  always  depend  on  tlie  circumstances  in  each  case.  1 3 
\yhart.  Dig.  Int.  Law.  p.  ()39;  Creasy  Int.  I^w,  pp.  160-104.)" 

llaniion.  At.  Gen.,  Dec.  10,  1895,  21  Op.  207,  271-272. 
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2.  RuLEH  OF  1871  :    rjKNrvA  Award. 

^  In  (locidin^  the  inattcTs  siibiiuttc*<l  to  the  arl>itrat(>rs.  thrv  slinll  \h* 
goveriiod  by  the  following  thnv  nih*s,  which  are  agnnnl  upon  hy  the 
hi(fh  omtractin^  partitas  as  rules  to  Im*  taken  as  appliral)l(*  to  the  case, 
HUil  by  such  principles  of  international  law  not  inconsisti'Ut  there- 
with as  the  arbitrators  shall  determine  to  have  been  applicable  to 
the  case: 

'*  RILES. 

**A  neutral  government  is  l)oun(l — 

'•  First.  To  us4»  <lue  (lili^en<T  to  pivvent  the  fitting  out,  arming,  or 
equipping,  within  its  juris<liction,  of  any  vess(»l  which  it  has  reason- 
able ground  to  believe  is  intendiMl  to  cruise*  or  to  carry  on  war  against 
a  power  with  which  it  is  at  |X'ac(>;  and  also  to  um^  like  tliligent^f*  to 
prevent  the  departure  from  its  jurisdi(*tion  of  any  vesM»l  int<*nd<Nl  to 
cruisi*  or  carry  on  war  as  alM>ve,  such  vess4»l  having  \n*i*u  >|HH-ially 
adaptcMl,  in  whole  or  in  part,  within  such  juris4liction.  to  warlike  \im\ 

*•  StH*ondly.  Not  to  |MTniit  or  suffer  either  lK»lligi»nMit  to  make  use 
of  its  |H>rts  or  waters  as  the  bas(»  of  mival  o|M*ration<  against  the  other, 
or  for  the  pur|M^'  of  the  n*newal  or  augmentation  of  military  sup- 
plies or  arms,  or  the  riMTuitment  of  men. 

'*Thinlly.  To  exercise*  due  diligi*nct*  in  its  own  ports  and  waters, 
and,  as  to  all  |M*rsons  within  its  juri^liction.  t«>  pn'v«*nt  any  violation 
of  the  foregoing  obligations  and  duti<*s. 

.*•  Her  Britannic  Maji*sty  has  (^onnnamhHl  her  high  conunis^ion«»rs 
and  plenipotentiaries  to  declan*  that  Iler  Majesty's  (tovernment  can 
not  assent  to  the  fon*going  rules  as  a  statement  of  principles  of  inter- 
national law  which  were  in  fonv  at  the  time  when  tlie  <*laims  men- 
tioned in  Article  I  ariose*,  but  that  Her  MajotyV  (lovernment.  in  nv*\vr 
toevimv  its  <U»sin*  of  stnuigthening  the  friendly  n»lation**  lM»tw«MMi  tli.> 
two  countru»s,  and  of  nniking  satisfactory  provi<^i«in  for  the  futun*, 
agrH*s  that  in  dtH*iding  the  questions  lN*tW(M*n  the  two  «*ountri«'**  aris- 
ing out  of  tlios4*  claim>,  the  arbitrators  should  a*«'^um«'  that  Her 
Majesty^  (iovernment  luid  undertaken  to  act  u|N>n  the  principle^  H*t 
forth  in  these*  ruU^. 

**  And  the  higli  contracting  parties  agnM»  to  ol>-i»rvi'  ih«'-i'  nil«*-»  a« 
between  themselves  in  futuiv.  and  to  bring  them  to  ilu'  kni»wl«>dge  of 
other  maritime  |H)wers,  and  to  invite  theiu  tn  acinMh*  to  thmi.** 

Art.  VI..  Tn»:it.v  of  WnHliiti^ton.  May  S,  1ST1.  n'tathi^  ti»  ihf  :irliiTr:ttititi 

of  tbe  .\lnlmtiia  «'laltiiH. 
An  to  tiM*  oritfiii  of  tti«*s<*  riil«*s.  w«'  .MiH>n*.  Int.  Arl>iiraii«»iiH.  I.   VX*  «>t  m'^\. 
As  to  tiM*  tfTui  ••  due  «!in|fiMi«v."  j^n*  id.  I.  r.TJ.  c.lo.  C.IJ.  *LM  ;  IV.  44Ci7  -UN? 
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patched  from  Groat  Britain  to  that  oikK  that  tho  British  p)vornnu*iit 
faiU'd  to  \iH*  due  dilipMUv  in  the  |MTfonnanre  of  its  noutral  nl>li;r:i- 
tions;  and  e^|MH*ially  that  it  oniitttHi,  notwithstandin*:  tlit*  warnin;^*^ 
and  oflirial  n*preM'ntatif>n.s  made  l>y  the  dipKiniatir  a<r('nts  of  th<* 
Tnitrtl  Stat(*>  during  the  eonstnu'tion  of  thr  saiti  niinilN*r  'lMm)/  to 
takr  in  tiur  tinu*  any  etfeetive  nira>ures  of  piw(>ntion.  and  that  thoM* 
onh'i's  whieh  it  did  ^ivr  at  hist,  for  the  di*t«*ntion  of  tlu»  vr>M»l.  wen* 
i>sutMi  Ml  lati*  that  thrir  exc^Mition  wa^  not  practiralilr: 

"And  whri'i-as.  aftrr  th<»  ('>ra|K»  of  that  v«»>s4'l.  tht*  nM':i-nn»<  taki'n 
for  its  pnrsnit  anti  arn*>t  wvi'i*  m>  ini|NTf(M*t  as  to  h*ad  to  no  n*>nh.  and 
ilH'i*(*foiv  ran  not  \h*  ('<in>i(h*r«'d  sntKricnt  to  rt'l<*aM'  (irrat  Britain 
from  th«*  ii*>pon>ihilitv  aln*adv  inrnrr<*<l: 

"And  uhrri*a>.  in  <h*>pitc  of  thr  violiition>  nf  thr  ni'iitrality  of 
(iivat  Britain  <*onunittrd  I)V  thr  '  21M)/  this  sanif  vi»^h*1,  latrr  known 
as  th*»  (•onf«'d«»ratr  rrniM»r  Ahihiintti.  \\\\<  on  M»vi»ral  iMTa>ion'^  fnvlv 
admitted  into  tlic  ports  of  i-ohaiif*s  of  (tn^at  Britain,  instead  of  lN*in^ 
pnM*4*«*(h'd  apiin>t  a>  it  on^ht  to  hav4*  lNH*n  in  any  and  every  pnii 
within  British  jurisdiction  in  whicli  it  mi<;ht  havt*  Im'^mi  found: 

"And  whcivas  the  government  of  Her  Britannic  Maje>ty  can  not 
justify  itM*lf  f<ir  a  failuiv  in  due  dilip'n<*e  on  the  ph>a  of  insutlicieney 
of  the  U*^al  means  of  action  whicli  it  |H>ss4*xs(*d  : 

"  F«iur  of  the  arl>itrators,  for  the  n»as«in**  alM»ve  a^-sipned,  and  the 
fifth  for  reaMMis  M»parately  a>^ipieti  hy  him.  are  of  opinion  that 
(ireat  Britain  ha^  in  this  r\\>v  faiWd,  hv  omi»ion,  to  fultill  the  duties 
prescriU'd  in  the  first  and  the  third  of  the  ride^  eMal»h-h<'d  \%\  thr 
Vltli  artich'  of  the  tn»aty  of  Washin/rton. 

"And  wliereas.  with  re>|M»et  to  lh«»  ve--H'l  call«'<|  the  Flnr^f",  it  re- 
sults from  all  the  fact>  relative  to  the  con^trueiiun  of  tin*  Or*  tt*  in  the 
|K»rt  of  Liver|MN)l.  and  to  it>  i>^ue  ihen'from.  whirh  fari^  failnj  to 
in<lnce  th<*  authorities  in  (ireat  Britain  t(»  reM>rt  t«i  niea^un'^  adiMpiate 
to  |)reveiit  the  violation  of  the  neutrality  of  that  nation.  nuiwiihMan«l- 
in^  the  warning  and  re|NMited  repn**M'ntation^  of  the  a^ent**  of  the 
I*liitetl  State>.  that  II«T  Majesty's  (iov<>rnment  ha«  failed  to  u^*  ilui' 
dilip*n4v  t<»  fulfil  the  duties  of  neutrality: 

*'And  wlM»reas  it  likewin*  re>ultH  fn»ni  all  the  fact^  relative  in  tin* 
^tay  of  the  Or*  tit  at  Xas>au.  to  her  i'«>ue  from  that  pitrt,  ti»  ln-r  i-idi-t- 
nient  of  men.  to  her  >upplies,  and  t«i  her  armanii'iit.  \\  ith  tli«'  rii-ii|N'r:i 
tion  of  the  Briti>h  vesM'l  /'/7/#/#-  AUnil,  at  (in^'U  Cav.  that  tln'n-  \\a«* 
ne^lip*nc(*  on  the  part  of  the  British  colonial  authtiriiie*-: 

"And  whereas.  nt»t withstanding  the  violation  of  tin*  n«'iitrality  of 
(iHMit  Britain  conunittinl  hv  the  Onft».  thi^  ^anie  vi — ••!,  later  kni»\\r. 
as  the  confetlerati'  cruiser  Fhtr'nhi,  wa^  neviTtln-le--^  on  <«*veral  <M*i'a- 
yions  fnvly  admitted  int«»  the  port?-  of  Briti-h  coloni****: 

"And  when'a**  the  judicial  an|uittal  of  the  (h*t*»  wx  Na«*«*au  e:iii  not 
relieve  Great  Britain  fnun  the  n^spunsihility  incurn'«l  hy  Iht  undiT 


1062  NEUTBALITY.  [§  133a 

the  principles  of  international  law;  nor  can  the  fact  of  the  entry  of 
the  Florida  into  the  confederate  port  of  Mobile,  and  of  its  stay 
there  during  four  months,  extinguish  the  responsibility  previously  to 
that  time  incurred  by  Great  Britain: 

"  For  these  reasons  the  tribunal,  by  a  majority  of  four  voices  to  one. 
is  of  opinion  that  Great  Britain  has  in  this  case  failed,  by  omission, 
to  fulfil  the  duties  prescribed  in  the  first,  in  the  second,  and  in  the 
third  of  the  rules  established  by  Article  VI  of  the  treaty  of  Wash- 
ington. 

"And  whereas,  with  respect  to  the  vessel  called  the  Shenandoah/M 
results  from  all  the  facts  relative  to  the  departure  from  Ix)ndon  of  the 
merchant-vessel  the  Sea  King^  and  to  the  transformation  of  that  ship 
into  a  confederate  cruiser  under  the  name  of  the  Shenandoah^  near 
the  island  of  Maderia,  that  the  government  of  Her  Britannic  Majesty 
is  not  (chargeable  with  any  failure,  down  to  that  date,  in  the  use  of 
due  diligence  to  fulfil  the  duties  of  neutrality; 

'*  But  wlien»as  it  results  from  all  the  facts  connected  with  the  star 
of  the  Shenandoah  at  Melbourne,  and  esi^ecially  with  the  augmenta- 
tion with  the  British  government  itself  admits  to  have  been  clan- 
destinely effected  of  her  force,  by  the  enlistment  of  men  within  that 
port,  that  there  was  negligence  on  the  part  of  the  authorities  at  that 
place : 

-'  For  these  reasons  the  tribunal  is  unanimously  of  opinion  that 
(ireat  Britain  has  not  failed,  bv  anv  act  or  omission,  '  to  fulfil  anv  of 
the  duties  prescriJMMl  bv  the  three  rules  of  Article  VI.  in  the  Trentv  rif 
Washiii<rt()iu  or  by  the  principles  of  international  law  not  inconsist- 
ent therewith,'  in  respect  to  the  vessel  called  the  Shenandoah^  diirini' 
ihe  period  of  time  anterior  to  her  entry  into  the  port  of  Melbounio: 

"And.  bv  a  inajoritv  of  three  to  two  voices,  the  tribunal  (le<iiK»- 
that  (ii-eat  Britain  has  failed,  by  omission,  to  fulfil  the  duties  j)n*- 
scribed  bv  th(»  second  and  third  of  the  rules  aforesaid,  in  the  ca-o  <^f 
this  same  vessel,  from  and  after  her  entrv  into  Hobson's  Bav.  ami  i- 
therefore  i'esj)()nsible  for  all  acts  committed  by  that  vessel  after  Ikt 
dej)artun»  from  Melboui'iie,  on  the  18th  day  of  February,  1805. 

*'An(l  so  far  as  lelates  to  the  vess^^ls  called  the  Tu-^raloosa  (teii«W 
to  th(^  AJdhdUKi),  the  (l<irenr<\  the  Taeony^  and  the  Archer  {teuilw- 
to  tJH^  Florida),  the  ti'ibunal  is  unanimously  of  opinion  that  siidi 
tendei's  oi*  auxiliary  vessels,  being  properly  regarded  as  accessori*'-. 
must  necessarily  follow  the  lot  of  their  principals,  and  be  subniittt'«l 
to  the  same  decision  which  aj)j)lies  to  them  respectively. 

'"And  so  far  as  i-elates  to  the  vessel  called  Refrthaflon^  the  tribunal, 
by  a  majority  of  three  to  two  voices,  is  of  opinion  that  (irreat  Britain 
has  no(  failed  l)v  anv  act  or  omission  to  fulfil  anv  of  the  duties  niv- 
scrilu'd  bv  (be  tliree  rules  of  Article  VT.  in  the  treatv  of  Washinirton. 
or  by  tlie  princijjles  of  international  law  not  inconsistent  therewith. 


8  1330.1  GENEVA   AWABD.  1063 

"And  Ko  far  a«  relates  to  the  vessels  called  the  Georffia^  the  Sumter ^ 
the  XaHhriUi\  the  TaUahanei^  and  the  Chickarnaufja^  respectively,  the* 
tribunal  is  unanimously  of  opinion  that  Great  Hritain  has  not  faile<K 
bv  anv  act  or  omission  to  fulfil  anv  of  the  duties  prescril)e<l  bv  the 
thriH?  rules  of  Article  VI.  in  the  treaty  of  Washington,  or  by  the 
principles  of  international  law  not  inconsistent  therewith. 

"And  so  far  as  relates  to  the  vessels  called  the  Sallie^  the  Jeffernon 
IhiriM^  the  Munir^  the  lionton^  and  the  V.  II.  Joy^  n»s|H»ctivcly,  the  tri- 
bunal is  unanimously  of  opinion  that  they  ought  to  Im*  excluded  from 
considerati<m  for  want  of  evidence. 

"And  whereas,  so  far  as  relates  to  the  particulars  of  the  indeuuiity 
claimed  by  the  Tnited  States,  the  costs  of  pursuit  of  the  cronfederate 
cruisers  are  not,  in  the  judgment  of  the  tril>unal,  pro|HTly  distinguish- 
able fnmi  the  gi>nenil  ex|M*nses  of  the  war  carried  on  by  the  Tiiited 
States: 

"The  tribunal  is,  therefore,  of  opinion,  by  a  majority  of  ihre«»  to 
two  voices,  that  then»  is  no  ground  for  awarding  to  the  I'nited  States 

anv  sum  i)V  wav  of  indemnitv  under  this  head. 

•  •        •  • 

"Ami  when»as  pn)s|x»ctive  earnings  can  not  projMTly  Ih»  nuide  the 
subject  of  com|K*nsation,  inasnuich  as  they  de|N*nd  in  their  natun* 
U|)on  future  and  uncertain  contingencies: 

"  The  tribunal  is  unanimously  of  opinion  that  then*  is  no  ground 
for  awarding  to  the  United  States  any  sum  by  way  <if  ind<*mnity 
under  this  head. 

"And  whcHMis,  in  order  to  arrive  at  an  e<|uitable  romiM'n>ation  for 
the  damagi*s  which  have  Ikhmi  sustaimnl,  it  is  ne<v>Mirv  to  >i*t  aside  all 
double  claims  for  the  same  Iosm»s,  and  all  claims  fi»r  '  gni-»s  freights,' 
so  far  as  they  excinnl  '  net  freights;' 

"And  when»as  it  is  just  and  n»asonal>Ie  to  allow  inteiv>t  at  a  n^anm- 
al)le  rate ; 

"And  when^as,  in  acconhuuv  with  the  spirit  and  letter  of  the 
treaty  of  Washington,  it  is  pn*ferable  to  ado|)t  the  form  of  atljndiea- 
tion  of  a  sum  in  gross,  rather  than  to  n»fer  the  subject  of  com|N'nMi- 
tion  U\T  further  dis^'ussion  and  deliUTation  to  a  Umrd  4>f  asM*ssoi>,  as 
pn>vide<l  by  ArlH'Ie  X.  of  the  said  tn*aty: 

"The  tribunal,  making  us<'  of  the  authority  confernnl  uiM>n  it  by 
Article  VII.  of  the  sjiid  tn»aty,  by  a  majority  of  four  voi«v>  to  «»ne, 
awanis  to  the  Tnited  Stales  a  sum  of  $1.V»4MMMM)  in  g4»M.  as  the 
imlemnity  to  U*  paid  by  (ireat  Rritain  to  the  Fnited  Stat<^,  for  the 
satisfaction  of  all  tli<*  claims  ivfern*d  to  the  mnsideraiton  of  the 
tribunal,  conformably  to  the  pn)visions  cnuitain<'il  in  Article  VII.  of 
the  aforesaid  treaty. 

"And,  in  accordantv  with  the  terms  of  Article  XI.  of  tlir  <aiil 
trt*tttv,  the  tribunal  declare^  that  *  all  the  claims  n^fiTn^l  to  in  the 
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trwty  as  submitted  to  the  tribunal  are  hardby  folly,  periecily)  and 
finaUy  settkd.' 

^  Furthermore  it  declares  that  '  each  and  every  one  of  die  au4 
claims,  wh^ha:  the  same  may  or  may  not  have  been  presoited  to  tfn 
notice  of,  or  made,  preferred,  or  laid  before  the  tribuniU,  dudl  henoh 
forth  be  considered  and  treated  as  finally  settled,  barred,  and  iaad- 
miasible.'  ^ 

Award  of  the  Qenera  Itlbutial,  signed  at  the  Hdtel  de  Vllle^  of  Oeaevi, 
Switierland,  Sept  14,  1S72,  by  Oharlea  Fraods  Adams»  Coot  9n$^ 
erlck  Sclopis,  Jacquea  Stampfli,  and  Vioomte  D^tajebft,  Sipeiii  lelsl- 
Ing  to  Treaty  of  Washington,  IV.  ^,  90. 

As  appears  by  the  awai^,  Sir  Alexander  Codcbum,  tboofl^  he  conconid 
In  allowing  damages  for  the  depredations  of  tlie  AfotafnSt  did  not 
conear  in  all  the  reasoning  6t  the  other  arbitrators.  He  tben§9tt 
did  not  sign  the  award,  but  filed  a  paper  containing  an  ezpoetHiMi^ 
his  reasons  for  dissenting  from  the  award.  (Hoore,  Int  Aikiln- 
tions,  I.  602,  660.) 

^  In  the  arbitration,  which  took  place  at  Geneva,  the  main  conten- 
tions on  each  side,  and  the  decisions,  so  far  as  any  were  given,  w«e 
as  follows : 

"  L  The  United  States  cont«[ided  that  the  three  rules  were  in  fotct 
before  the  treaty  was  made.  Great  Britain  denied  this,  both  in  the 
treaty  and  in  the  papers  submitted  at  Geneva.  In  the  Britidi  couii- 
ter  case  it  was  said :  ^  These  rules  go  beyond  any  definition  of  neutral 
duty  which,  up  to  that  time,  had  been  established  by  the  law  or  gen- 
eral practice  of  nations.'  The  tribunal  did  not  notice  this  point :  but 
Mr.  Gladstone,  in  the  House  of  Commons,  on  the  26th  day  of  May, 
1873,  said  with  respect  to  it :  '  Were  they,  as  regards  us,  an  ex  post 
facto  law  ?  I  say  they  were  not.  We  deemed  that  they  formed  part 
of  the  international  law  at  the  time  the  claims  arose.' 

"  II.  The  United  States  contended  that  the  Government  of  Great 
Britain,  by  its  indiscreet  haste  in  counseling  the  Queen's  proclama- 
tion recognizing  the  insurgents  as  belligerents,  by  its  preconcerted 
joint  action  with  France  respecting  the  declarations  of  the  CJongress 
of  Paris,  by  its  refusal  to  take  steps  for  the  amendment  of  its  neu- 
trality laws,  by  its  refraining  for  so  long  a  time  from  seizing  the  rams 
at  Liverpool,  by  its  conduct  in  the  affair  of  the  Treiit^  and  by  its 
approval  of  the  course  of  its  colonial  officers  at  various  times — and 
that  the  individual  members  of  the  Government,  by  their  open  and 
frequent  expressions  of  sympathy  with  the  insurgents,  and  of  desires 
for  their  success — had  exhibited  an  unfriendly  feeling,  which  might 
affect  their  own  course,  and  could  not  but  affect  the  action  of  their 
subordinates;  and  that  all  this  was  a  want  of  the  '  due  diligence'  in 
the  observance  of  neutral  duties  which  is  required  at  once  by  the  treaty 
pnd  by  international  l^w.     They  also  contended  that  such  facts,  wh^ 
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pn>v<Hl,  iiiihuecl  with  th<>  HiuractiT  of  riiipahlc  negligence  many  acts 
of  siilNinlinates  in  the  Hriti>li  sorvii-e  for  whirh,  otherwise,  the  Oov- 
ernnient  might  not  In*  held  ivs|>onsil>le;  as,  for  instan<*e,  acts  of  the 
rolhH'tor  of  rnstoms  at  LiviTiMM)l  n»s|K»cting  the  Florida  and  the  Ala- 
hawa:  acts  of  the  authorities  at  Nassau  ivs|MH*ting  the  anning  of  the 
Ftorhla  at  (ireen  Cay,  and  substK|uently  n»s|K*cting  her  supplies  of 
cnml:  acts  of  the  authorities  at  IWrinuda  n*s|MH*ting  the  Florida^  and 
acts  of  the  authorities  at  Mell)ourne  res|KH'ting  the  Shenandoah. 
Thev  further  contendt^l  that  there  wen»  manv  such  acts  of  sulmr- 
diiuitt's  which,  taken  individually  and  hv  themstdves,  would  not  form 
a  just  basis  for  holding  (*ulpahle  a  government  which  was  honestly 
and  with  vigihnuv  striving  to  |NM'forni  its  duty  as  a  neutral:  but 
which,  taken  in  i*onn(H*tion  with  ea(*h  other,  and  with  the  proofs  of 
animus  whirh  weiv  offeriMl,  established  culpability  in  the  govern- 
ment itsidf. 

**  The  uknIc  of  stating  the  i*ontentions  on  each  side  in  these  proceed* 
ings  was  |MM*uliar.  The  two  parties  were,  by  the  tn»aty,  nH}uired  to 
deiM)sit  their  cas(*s  sinudtaneously :  also  in  like  manner  their  counter* 
cas4's  (each  of  which  was  to  In*  a  re|)ly  to  the  <*asi>  of  the  other),  and 
their  arguments  on  the  ras4»>,  (*<»unter  cast's,  and  evi<lence.  Wheiii 
lhen»fore,  the  theory  of  the  attack  in  the  ca>e  of  the  Tnited  StateB 
wa<  develo|N»d,  the  tlu»ory  of  thr  defcn^v  in  the  case  of  (ireat  Kritain 
was  develojN'd  sinndtaniN>usly.  In  n*s|)iM-t  of  the  necessity  of  bring- 
ing home  to  the  government  itstdf  the  acts  of  the  sulNinlinates,  it  wan 
identinil  in  theorv   with  the  cast*  of  the   Tnited   Stat«*s.     It  said: 

**\V  chargi*  of  injurious  iu*glig(*n(*e  on  the  |Mirt  of  a  sovertMgn  gov- 
enuneiit,  in  the  exercisiMif  any  of  the  powei*s  of  sovereignty.  n(*eds  to  Iw 
sustaintnl  on  strong  and  scdid  grounds.  Every  sovereign  srovemment 
claims  the  right  U\  In>  inde|N*ndent  fkf  external  scTutiny  or  interference 
III  its  exerriM*  of  tlies4>  |N>wers:  and  tin*  pMieral  assumption  that  they 
an*  exercised  with  giNnl  faith  and  n*as(»nable  can*,  and  that  laws  are 
fairly  ami  pro|N*rly  administen*d-  -an  assiimpticm  without  which 
|N^a4v  and  friendly  int<*rcour>«*  could  not  exist  auHing  nations-bought 
to  siil>sist  until  it  has  In^cii  di>pla<vd  by  pnNif  to  the  c*oiitniry.  It  is 
not  enough  to  sugg<*st  or  |>rov<>  that  a  government,  in  the  exercise  of 
a  n*asonable  judgment  on  some  (|ii(>stion  of  fact  or  law,  and  using 
the  means  of  information  at  its  nunmantl,  ha>  foriiusl  and  actinl  on  an 
opinion  fniin  whirh  aimther  irov<*riiinent  dissents  or  can  induce  an 
arbitnitor  to  diss<*iit.  Still  lt*^s  i<^  it  xiniricnt  to  >liiiw  that  a  judgment 
pn>nouiio*d  by  a  court  of  com|N't«'hl  juriMllrtioii.  and  a<*t«*tl  upon  by 
the  Kx<*4*iitive.  was  tainted  with  «*rrnr.  An  administrative  act 
founded  (»n  4*rnii\  or  an  rrroinnui^  judgment  of  a  nairt,  may,  indeed, 
under  S4»me  rirriim>tan«*f*>.  found  a  rlaim  tt>  i*<»m|N*n<4ition  on  liehalf  of 
a  |M*p<!4m  or  g«»V(Tnmriit  injured  by  the  act  or  judgment.  But  a 
chargi*  of  negligemv   brought    against   a   goveriunent   can  not  be 
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supported  on  such  grounds.  Nor  is  it  erough  to  suggest  or  prove 
some  defect  of  judgment  or  penetration,  or  somewhat  less  than  the 
utmost  possible  promptitude  and  celerity  of  action,  on  the  part  of  an 
officer  of  the  government  in  the  execution  of  his  official  duties.  To 
found  on  this  alone  a  claim  to  compensation,  as  for  a  breach  of  inter- 
national duty,  would  be  to  exact,  in  international  affairs,  a  perfection 
of  administration  which  few  governments  or  none  attain  in  fact,  or 
could  reasonably  hope  to  attain,  in  their  dcnnestic  concerns;  it  would 
set  up  an  impracticable,  and  therefore  an  unjust  and  fallacious  stand- 
ard, would  give  occasion  to  incessant  and  unreasonable  complaints, 
and  render  the  situation  of  neutrals  intolerable.  Nor,  again,  is  a 
nation  to  be  held  responsible  for  a  delay  or  omission  occasione<l  by 
mere  accident,  and  not  by  the  want  of  reasonable  foresight  or  care, 
lastly,  it  is  not  sufficient  to  show  that  an  act  has  been  done  which  it 
was  the  duty  of  the  government  to  endeavor  to  prevent.  It  is  neces- 
sary to  allege  and  to  prove  that  there  has  been  a  failure  to  use,  for 
the  prevention  of  an  act  which  the  government  was  bound  to 
endeavor  to  prevent,  such  care  as  governments  ordinarily  employ 
in  their  domestic  concerns,  and  may  reasonably  be  expected  to  esert 
in  matters  of  international  interest  and  obligaticm.  These  con- 
siderations apply  with  especial  force  to  nations  which  are  in  the 
enjoyment  of  free  institutions,  and  in  which  the  government  i? 
bound  to  obey,  and  can  not  dispense  with,  the  laws.' 

"  III.  Tt  was  maintained  in  the  American  case  that  the  dilinroiu^ 
of  the  neutral  should  '  bo  proportioned  to  the  magnitude  of  the  sub- 
ject, and  to  the  dignity  and  strength  of  the  power  which  is  to  exenist' 
it '  [p.  158],  and  that  it  should  l)e  '  gauged  by  the  character  ami  mair- 
nitude  of  the  matter  which  it  may  affect,  by  the  relative  condition  of 
the  parties,  by  the  ability  of  the  party  incurring  the  liability  to 
exercise  the  diligence  required  by  the  exigencies  of  the  cast\  and  by 
tlie  extent  of  the  injury  which  may  follow  negligence'  |  p.  1,V2]. 

'*  On  the  other  side  it  was  said,  '  Her  Majesty's  Government  know-: 
of  no  distinction  between  more  dignified  and  less  dignified  power-: 
it  repirds  all  sovereign  states  as  enjoying  equal  rights,  and  e<|iially 
subject  to  all  ordinary  international  obligations;  and  it  is  firmly 
persuaded  that  there  is  no  state  in  Europe  or  America  which  would 
\h\  willing  to  (daini  or  accept  any  immunity  in  this  respect,  on  the 
p-ound  of  its  inferiority  to  others  in  extent,  military  force,  or  popula- 
tion.' '  Due  diligence  on  the  part  of  a  sovereign  government  si<r]n!ii*> 
that  measure  of  care  which  the  government  is  under  an  international 
ol)li<ration  to  use  for  a  given  purpose.  This  mea.sure,  where  it  has  not 
becFi  defined  by  international  usage  or  agreement,  is  to  be  detluml 
from  the  nature  of  the  obligation  itself,  and  from  those  considerations 
of  justice,  e(juity,  and  general  expediency  on  which  the  law  of  nations 
io  founded.     The  measure  of  care  which  a  government  is  bound  to 
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use  in  order  to  prevent  within  its  jurisdiction  certain  classes  of  acts, 
tnmx  which  hanu  might  accrue  to  foreign  states  or  their  citizens,  must 
always  (unless  sj>ecifically  determined  by  usage  or  agrtH»ment)  !« 
de|>endent,  mon»  or  less,  on  the  surrounding  circumstances,  and  can 
not  Ih»  defined  with  precision  in  the  form  of  a  gi»neral  rule.  It  would 
<*onmionly,  however,  1k»  unreasonable  and  impracticable  to  nnpiin* 
that  it  should  exctH»d  that  which  the  governments  of  civilized  states 
an»  ac(Mistomed  to  employ  in  matters  concerning  their  own  security 
or  that  of  their  own  citizt>ns/ 

"  The  tribunal  in  its  award  said : 

•*'Tlie  due  dilig«»n<*e  n»ferre<l  to  in  the  first  and  thin!  of  the  said 
rules  ought  to  Ih»  exercisiMl  by  neutral  governments  in  exact  pro|M»r- 
lion  to  the  risks  to  which  either  of  the  l)elligen*nts  may  Im»  ex|XK<4M|, 
from  a  failure  to  fulfil  the  obligations  of  neutrality  on  their  part: 
and  the  circumstamvs  out  of  which  the  facts  constituting  the  subjcM't- 
nnitter  of  the  present  contn)versy  anise*  wen»  of  a  natun*  to  call  for 
the  exercis<»  on  the  part  of  Her  Britannic  Maji»sty's  (rovernment  of  all 
|>o^sible  solicitude  for  the  ol>s€Tvance  of  the  rights  and  <Iuties  in- 
voIvinI  in  the  pr<N*lamation  of  neutrality  issued  l)y  Her  Majesty  on 
the  i;Uh  dav  of  Mav,  IKOl/  *'  '  * 

IhivlH.  Nott»H,  Treaty  Volume  ( 177«;-1887).  l»»-l»r». 
For  further  (llm-umloim  of  the  phrase  "due  dnifri*ti«*e.*'  wv  Moun\  Int 
Arbltnitloiw.  I.  572,  610.  012,  CM;  IV.  4<fi7-IOK2. 

The  thn»e  rules  of  the  treaty  of  Washington  wen*  at  the  viTy  out- 
set discn»dite<l  in  Kngland  by  the  declaration  ins4»rt<Hl  in  tlie  treaty 
that  Iler  Majesty's  (lovernment,  while  agreeing  to  them  as  rules  of 
decision,  could  not  assent  to  them  as  a  statement  of  principles  of 
international  law  which  were  in  font*  at  the  time  when  the  Ai^ihama 
claims  an>s4».  As  the  n»sult  of  this  dei'laration  the  view  wa>  gt»nerally 
actvpteel,  in  spite  of  the  opinions  which  Sir  Koundell  Palmer  and 
c>tlH*rs  had  expn^ssenl  to  the  (Mmtrary,  that  the  rules  as  a  nnitt«T  of 
course  im|M>sed  upon  (rn^it  Britain  as  a  neutral  new  and  intolenible 
hunlens:  and  when  the  adverse*  award  was  nMidenMl  it  was  giMierally 
ascriUH]  to  this  cause,  though  it  was  also  supp^isenl  that  the  arbitrators 
bad  in  their  awanl  so  interpretenl  the  ruh*s  a>  to  make  them  even 
worse  than  thev  were  in  their  naked  fonn.  Nor  was  indis4Timinate 
criticism  of  this  kind  (*onfined  to  Knglaml.  In  the  rnitcNi  States; 
adhen*nts  of  the  th(*ory  that  a  loose  and  nominal  neutrality,  piuginl 
by  convenieni*e  and  inclination,  is  the  kind  mo>t  (*ondu<*iv<*  t<»  inter- 
national |)4*a(V.  as  well  as  those  who,  while  taking  a  mon*  rigid  view 
of  the  duties^  i»f  neutrality,  thought  the  rules  too  swen^ping.  U^gan  to 
take  alarm  and  to  utter  warnings  against  making  the  duties  of  neu- 
trals HO  onerous  as  to  render  the  state  of  l>elligen»ncy  preferable  to 
that  of  neutrality.    And  yet  it  is  difficult  to  find  among  these  utter- 
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anoM  ft  Mrioos  attonpt  to  establidi  spedfic  ot^eotiixis  either  in  tk 
nUeB  or  to  the  av«rd. 

Prof.  £.  Bobertaon,  referring  in  tlie  Encyclopedia  BriUumica  ■  u> 
the  three  rules  and  the  award,  says : 

"These  rules,  which  we  believe  to  be  substantially  jiie^t,  have  brta 
nndoly  discredited  in  England,  partly  by  the  result  of  ilu>  arbilration, 
which  was  in  favour  of  the  United  States,  partly  by  thi-  fact  that  they 
were  frcnn  the  point  of  view  of  English  opinion  ex  p.Mt  facto  nilai. 
and  that  the  words  defining  liability  ('  due  diligence- ')  wcrv  \wpK 
and  open  to  unforeeeen  constructions;  for  ezamp^  (he  con»^f  ruction 
actually  adopted  by  the  Genevs.  tribunal  that  due  dilijrcniv  (»ii^lii  i" 
be  exercised  in  proportitm  to'the  belligerent's  risk  of  stitToriti^r  fnmi 
any  failure  of  the  neutral  to  fulfil  his  obligations."  * 

Th«8e  obeervatitnis  are  very  fully  sustained  by  the  opinions  of 
paUiasta  At  the  aesracm  of  the  Institute  of  Intercalional  Lan  at 
Geneva  in  1674  a  report  was  made  by  a  commission,  of  which  niiinl- 
achli  was  reporter,  which  had  been  appointed  to  exatiiiiie  \.\iv  thre^ 
roles.  The  principal  paper  was  presented  by  Calvo,  irho.  ji  ftcr  cxmn- 
ining  international  transactions  and  the  legislation  nf  paiiiiiilnr 
states,  and  citing  the  opinions  of  Kluber,  G.  F.  de  Hartcais,  ¥vitt, 
Fando,  Bello,  De  Cussy,  Hautefeuille,  Heffter,  Bluntschli,  QcBOMr, 
Hsll,  Ortolan,  Mass£,  Halleck,  and  other  publicists,  concluded  Oat 
"  inconteetably  the  three  rules  ...  do  not  constitute  a  new  oUi- 
gation  in  the  law  of  nations  .  .  .  ;  but  on  the  contrary  they 
merely  affirm  preexisting  principles  consecrated  for  many  years  by 
numeroutj  acts  and  by  the  legislation  and  practice  of  nations." '' 

Professor  Lorimer,  of  Edinlinrgh,  assailed  the  rules  on  the  signi- 
ficant ground  that  neutrality  itself  was  by  no  means  a  constant  duty, 
but  altogether  circumstantial.    He  also  suggested  that  by  cutting  off 

•  XIII.  J9C.  Article  Intenmtionnl  Law. 

*The«e  obHcrvntloiia  are  In  etrlklng  contrnRt  witli  Hwee  o(  Sir  Ilenry  Maine 
(Internatlonul  Law.  213),  nho  declares  tliat  Greut  Britain  "was  peDolly  dealt 
wltb  for  a  number  of  acta  aui]  omlasloua.  eac^b  lu  Itxelf  iunocent."  Tlie  grounds 
of  thla  singular  Btateinent  are  not  dlBclosetl.  It  could  hardly  linve  been  made  m 
tbe  result  of  nn  examination  of  tbe  caRen  of  the  Alabama,  the  Florida,  and  Uk 
Shenandoah,  whicb  were  the  only  vessels  In  respect  of  which  Great  Britain  wat 
beld  liable.  On  September  19.  I8T2.  The  Nation  (XV.  180),  referring  to  tlie 
Qenera  award,  very  pertinently  said ;  "  No  hardship  or  Inconvenience  can  ever 
result  to  any  government  from  beint;  beld  bound  to  prevent  what  Ei^iand  p^- 
mitted  to  occur  with  regard  to  tbe  fitting  out  of  that  ship  [the  Jlnboma].  .  .  - 
The  case  of  tbe  Ore(o,  afterward  the  Florida,  was  nearly  as  bad.  .  .  .  Tbe 
Shenandoah  ,  .  .  was  received  at  Melbourne  with  welcome  and  rejoicing 
which  It  is  DO  exaggeration  to  call  wild.  .  .  .  Tbe  tribunal  iinitosea  po  new 
or  heavy  burden  on  neutrals  in  deciding  that  what  occurred  at  Meliioume  ma* 
tbe  Bnglisb  QoverDment  liable  for  all  the  damage  doue  by  tbe  Shettaudotli 
afterwards." 

"Bev.  de  Droit  Int  VI.  403. 
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military  supplies  wars  ini^ht  l>e  l>roii^ht  to  an  end  before  the  bel- 
ligi*n*nt.s  wore  sufficiently  exhaustiHl.  Moreover^  he  thouf^t  the  first 
nile  capai)le  of  l)eiiig  so  applied  as  to  prohibit  commerce  in  ships 
b(*twi>en  lM>lligi*rents  and  neutrals  altogether*  and  ol>jected  to  making 
the  intention  with  respei-t  to  a  ship^s  UHe,  rather  than  her  actuirt 
character,  the  tc*st  of  neutrality.* 

Pn^sident  Woolsey  was  of  opinion  that  the  rules  represented  the 
duties  pn>scTil)ed  by  international  law  and  that  they  were  correctly 
interpreted  by  the  Geneva  tribunal.  He  thou^t  that  the  commis- 
sioners who  framed  the  treaty  understood  that  a  vessel  which  had 
been  fitted  out  and  anne<l  and  had  then  esca|)cd  should  be  seized  if 
slie  nH*ntered  the  juris4li<'tion.  In  this  notation  he  pointed  out  that 
Ijord  Granville  in  his  instructions  to  the  British  high  commisibioners 
of  Febniary  9,  1871,  had  S4iid  that  Iler  Majesty's  Government  was 
prepared  to  accept  the  rtile  that  no  vessel  in  the  military' or  naval 
berviei*  of  any  belligi'rcnt  which  should  have  been  ^*  equipped,  fitted 
out,  arnunU  or  dispatched  contrary  to  the  neutrality  of  a  neutral  state 
should  In*  admitted  into  any  |>ort  of  that  state/*  as  well  as  the  rule 
that  ni»  vi>ss(*l  should  l>e  n*<.*eived  as  a  vessel  of  war  in  a  neutral  {lort 
which  had  not  Inhmi  (*oniinissioncd  in  some  |)ort  in  the  actual  occupa- 
tion of  the  governnient  by  which  her  conmiission  was  issuinl.* 

M.  Kolin-Ja(H|ueniyns  after  am  able  analysis  of  the  subject,  came 
to  the  conclusion  that  the  rules  did  not  i*onstitute  an  innovation.  He 
commented  on  I>>rinierV  idea  that  a  pean'  nuist  I)e  reganknl  as 
delusive  if  concluded  lN*fon*  the  total  ruin  of  the  (■omiwtants.'* 

William  I)4*ach  I^awnMuv  thought  that  the  interpn*tation  given  by 
the  (tencva  tribunal  to  the  words  *'  due  diligi*n(*e  **  rendennl  the  rules 
unacfvptable.  He  thought  that  the  declaration  that  the  diligence  of 
the  neutral  gi»venunent  must  In*  in  exact  pro|N>rtion  to  the  risk  to 
which  the  lN*lligi*n'nt.s  wen>  ex|>os(Hl  woidd  make  neutrals  guarantors 
of  every  injury  which  might  In»  inflicted  on  one  (»f  the  iN^Uigerents 
by  the  use  of  the  |)n)iN»rty  of  the  other  lN»Iligi»nMit  which  sliould  be 
found  in  the  neutral  jnriMli«*tion.^ 

Prof.  Mountague  n<*rn»rd  adhen*d  to  the  view  of  his  government., 
as  expn»ss<'d  in  the  tn»aty.  of  which  he  was  one  of  the  signers,  that 
the  ruK*s  constituted  an  innovation.' 

Hlunts<*hli,  as  n*|M)rter  of  the  conunission,  summe<l  up  its  conclu- 
sions. He  pn>noun4vd  the  pa|N*r  of  Calvo  *'"  very  learneel  and  very 
ju<licious,"  and  divlanMl  that  it  "  demonstratiNl ''  that  the  ndes  did 
not  cfmstitute  an  innovation,  but  on  the  <*ontnirv  emlxxlie<l  long- 
re<*ogni7^d  principles  by  which  ntMitnil  stat«^  had  n^gidated  tlieir 

•  Ker.  iV  l>rolt  lut  VI.  M2.        »  hi.  .Viti.        r  la.  Ml.        *  10.  574.        «  Id.  67^ 
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• 

ootiidbieb;  Hsi^Ustented  fram  Lcniaier's  8qggnti»  tiiittfc  H  wss  good 
policy  to  i^xddi^  war&  He  tanomapod  tirilli  BrandB&t  Woobqr  ia 
the  View  th«ttbftrul€B  niight  be  sioie  ^MSnitoly  Mp^  wi  tibut 

^^dtie  dMigmoe^  flfaould  be  defined.  He  eaqiieaoed  general  ooncnr- 
mcein  tlie  views  6l  BeliA-JaeqpEKmyiiis  ead  diMnte^  froBOL  Oe 
argument  of  William  Beadi  Lawreneej^t      '   '     «  • 

(The  inslitate  voted  (hat  the  fides  wece  entf  dedaiatocy  of  the  law 
of  tuitioiis;  but,  with  a  vkfw  to  {mrnni  ocmtnrvmmea  as  to  their 
inter^petatioii,  relemd  them<  ^ot^tmhAtm  textile  cdmnaasiaii  wfakh 
had  j>r^viotisl7  had  them  imde#  eirawinrtiiiii^^  a^itteeame  tioM  addii^ 
to  the  cHmmiiflsioii  four  new  ^nuteAMVt^  one  of'whtei  w^ 
Weetlidce.^ '  ■  *        .       .      .    •  a  -t  m  --. 

At  the  session  of  tiie  institate  at  The  Bhf^  in  1875  Biuntsddi 
snbttutted  a  project  of  rtdes,  witii  certain  olkntfyataons  and  propoeed 
aimendnients  i^fesetited  by  various  meirabtts  of  ^tm  ciimunismwi.*  Hm 
rep^  was  didcossed  on  the  80th  of  An^ldet^  thnee  bdbg  present  M. 
Asser/coimsdw  to  tl^  ministry  of  foragftilBiS^  Vnt 

Mbubtague  BJsmard;  M.  Besobrasoff f  of  St  Pfedefsbniy;  Dr.  Blm^ 
schli,  of  Heidelberg;  M.  Biodier,  of  fhe  UiiiveKaty  of  GeneTa; 
Dr..  Bttfanerincq,  counter  oi  state,  of  Wiesbaden;  David  Dadky 
Field;  Professor  Lorimer;  Dr.  Marqnardsen,  iMndba*  of  tiie  Bduiuh 
tag;  P^fessor  de  M&rtens,.  of  S&  'PdbsrAfatg;  M.  Moyni^,  of 
G^Aeva;  JDrl  Neumann,  member  of  the  Anstrien  Sfoiise  of  Peers;  ]£ 
de  Parieu,  member  of  the  French  Senate  and  of  the  Institute  of 
France;  M.  Pierantoni,  member  of  the  Italian  Parliament;  M.  Rolin- 
Jaequemyns,  of  Ghent;  Sir  Travers  Twiss;  Professor  Westlake; 
and  MM.  Den  Beer  Portugael,  Hall,  Holland,  Rivier,  and  Alberic 
Rolin.  The  institute,  Messrs,  Bernard,  Lorimer,  and  Twiss  opposing, 
adopted  the  following  rules:* 

*'  I.  L'fitat  neutre  desireux  de  demeurer  en  paix  et  amitie  avec  les 
belligerants  et  de  jouir  des  droits  de  la  neutralite,  a  le  devoir  de 
s'abstenir  de  prendre  a  la  guerre  une  part  quelconque,  par  la  presta- 
tion de  secours  militaires  k  I'un  des  belligerants  ou  a  tous  les  deux, 
et  de  veiller  a  ce  que  son  territoire  ne  serve  de  centre  dWganisation 

«Rev.  de  Droit  Int.  VII.  127. 

^  Id.  yi.  606.  The  commission  as  thus  consti toted  was  composed  of  Blimt- 
schli,  reporter,  and  MM.  Asser,  Carlos  CalTO,  Lorimer,  Mancini,  Neamann, 
Rolin-Jaequemyns,  Westlake,  and  Woolsey. 

c  Rev.  de  Droit  Int  VII.  427. 

tfAnnuaire,  I.  139.  Rivier,  in  bis  work  on  the  law  of  nations,  intimates 
that  these  rules  are  not  less  liable  to  misinterpretation  than  the  three  mIeB 
themselves.  He  observes  that  the  conmianication  of  the  three  rules  to  mari- 
time powers  with  an  invitation  to  accede  to  them  would  now  be  superfloons, 
since  no  state  would  dream  of  contesting  the  principle  they  contain,  even 
thougli  the  manner  in  which  it  is  expressed  might  be  criticised.  (Priodpei 
du  Droit  des  Gens,  par  Alphonse  Rivier,  IL  406;  Paris,  1886.) 


§1330.]  GENEVA    AWARD.  1071 

ou  do  point  de  depart  it  d<*s  ox|H^ditions  luistilos  rontre  run  dViix  ou 
contre  tons  les  deux. 

"  II.  En  consequenc*"!  Tfttat  neuln*  ne  innit  uiellre,  d'une  uuiniero 
quclamque,  a  la  dis|x>sitif>n  d*auoun  d(*s  l^tats  U^Hip'rauts,  iii  Irur 
vendre  ses  vaiss4>aux  de  piern*  ou  vaiss(*aux  de  trans|Mirt  luilitain^., 
non  phis  que  le  materiel  de  si's  ars4>naux  ou  de  scvs  nia^asins  niilitaires, 
en  vue  de  Taider  ai  |)oursuivre  la  guerre.  Kii  oulre  I'Ktat  ueutn» 
est  tenu  de  veiller  a  (v  que  <rautn's  |htsouu<»s  ne  uiett4*nt  d<^  vais- 
j^eaux  de  ^lerre  a  la  dispositon  d*aueun  d(*s  Irltats  lH*llip''niiits  tlans 
ven  |)orts  ou  dans  les  parties  de  iu<*r  qui  deiM*ndent  de  sa  juridiction. 

"  III.  Ijorsque  Tfttat  neutre  a  eonnaissantv  dVntrepriM»s  ou  d*artes 
de  re  pMins  ineonq>atil>les  avin*  la  iHMitralitr.  il  rst  t<>nu  de  |NMidn* 
les  niesun^  neeessain»s  jH>ur  h»>  rni|HVIi«T  et  «h»  poursuivrr  (*oiunM' 
res[)onsai)h*s  les  imlividus  (|ui  violent  le>  d<'voii*s  d<'  la  nrutralito. 

^*  IV.  I)e  nienie  Tlrltat  neutn*  ne  doit  ni  |M*rinettre  ni  soulTrir  que 
Tun  des  iM^lli^'^rants  fass4»  de  s<»s  ports  ou  «le  S4»s  I'aux,  la  Imim*  iro|M»ni- 
tions  navales  (*ontn*  Tautn*.  <>u  (|ue  les  vaiss4*aux  «le  tran^ixirt  niili- 
tain»  se  servent  de  S4»s  |M)rts  ou  de  m»s  eaux,  |Miur  n»nouveler  ou 
au^nenter  leurs  approvisionnetnents  niilitain*s  ou  Icurs  anne>,  ou 
IK)ur  rwruter  d<»s  homines. 

"  V.  Ia^  sc»uI  fait  nniteriel  d'un  arte  hostile  ronnnis  >ur  h*  trrritoiiv 
neutn*.  ne  suflit  pas  pour  n*ndiv  i*espon.Nal>le  KTltat  neutn*.  INiiir 
qu'on  puissi»  admettn*  qu'il  a  viole  >tm  devoir,  il  faut  la  preuve  soit 
d\nie  intention  hostile  (Dolus),  soit  d*une  ne«rlip'nr<»  nuitiife^te 
(Culpa). 

"  VI.  Ijii  puissanre  Irs^V  par  une  violation  »!*•-.  tlt<voirs  df  nt'Ulralit** 
n^a  le  droit  de  ronsidenT  la  neutralite  <-onnn<'  rt(*int«'.  4*t  di*  n>rourir 
aux  annes  |N>ur  h*  <lef<*ndn»  font  re  Tl^tat  qui  Ta  violn*.  qur  dans  les 
cas  |^vt»s  et  urpi»nts,  et  s<»ulement  |N'ndant  la  dun'***  i\v  la  piern*. 

**  Dans  h»s  eas  |m'U  ^rraves  ou  non  urp'Ots,  ou  liirM|u«»  la  ^urrn*  *»st 
tennimV,  des  (*ontestations  i\v  <v  p^nre  appartifniicnt  fxclu^ivi'inrnt 
ik  la  pro(*edure  arhitnile. 

*•  VII.  Ia*  trihunal  arbitral  pn»nonn»  /,/•  //r*/*/i  #7  tn/un  Mir  l«'s 
dommap^-interets  que  Tfitat  n«*utn»  doit,  par  ^uiti*  th*  si  n-|M»ns4i- 
bilite.  payer  h  Tfttat  hW*.  soit  iMMir  luiint'uM*.  H»it  |M»ur  >*"•  rr^-Mirii-^- 
sant.s/'  • 


•  I.  TIm*  iMHltnil  Ht:it«\  il(*smMiH  of  iiiaiiit.Miniii;;  Inmii*  :iiii1  frii'iHShii'  wifli  iIm' 
beHlKerpiitu  aud  of  oiijo.viiit:  th«*  ritrtitH  of  nctitranty,  4»ii»;ht  Ut  :il»**t:tlii  fnuii 
takinjc  any  imrt  u-lmt<*v<T  In  tlM*  war  by  riinii*»liiiit:  iiiUitar>  ai«N  ti>  fiilttT  tir 
both  of  the  lH*niKi'nMits.  ati<l  tn  s<'«>  to  it  that  it**  ti'rrit*ir\  tliH**(  imt  mtm'  an  a 
center  of  oricniilzatl«>ti  or  iioitit  of  il«'|iartnr«'  f«>r  ho^tiU'  i*\|N>«liiiiiiiH  airaiii'^t  oim* 
or  both  of  tlM»  lH»Uit:<T«'iits. 

II.  <*otiMe«|iu*titly  tli«'  tuMitral  stat«*  i-aii   imt   in  any   nianiifr  put   at   tlu*  iHmim*- 
Kltlon  of  any  lH*Uio*r«'nt  or  s«>U  to   it   <lii|i*»  of  \v;ir  or  miliiary   tran^iMirts  nr 
niatpfiai  from  Um  arM*naN  or  military  stun-**  with  a  xit-w  \**  au\  it  in  tin*  imrn** 
.cnUon  of  the  war.     Mon-oviT,  tho  noutral  stati*  is  Umutl  («i  m.v  to  it  that  otiKT 
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Wharton,  who  had  onoe  gone  so  far  as  to  dedare  that  ibe  ^  Uam 
rules  ^'  ^^  placed  limitations  on  the  rights  of  neutrals  greatar  €Mi 
than  those  England  had  endeavored  to  impose  during  the  Napcdeooit 
wars,"  ^  afterwards  stated  ^  that  ^  while  the  weight  of  authoritf  * 
was  that  ^  the '  rules '  themselves  contain  propositions  whidh  are  gOK 
erally  unobjectionable,''  such  was  ^  not  the  case  with  the  decdakxis  of 
the  majority  of  the  arbitrators,  who  interpret  the  *  roles '  so  as  tn 
impose  on  neutrals  duties  not  only  on  their  face  imreasonable,  but  m 
oppressive  as  to  make  neutrality  a  burden  which  no  prudcoit  natiott, 
in  cases  of  great  maritime  wars  abroad,  would  accept."  As  to  wial 
was  meant  by  ^^  the  decisions  of  the  majority  of  the  arbttratora  ^  wt 
are  left  to  conjecture;  but  it  would  be  unfair  to  assume  that  (be 
phrase  was  intended  to  apply  to  the  result  at  which  the  tribuad 
arrived  with  respect  to  the  AlcAamaj  the  Florida^  and  the  ShemuidoA 
after  she  left  Melbourne.^  It  seems  rather  to  have  been  intended  to 
apply  to  the  ^^ra^ionea  decidenM^  of  the  arbitrators;  and  in  tins 
assumption  y(^  are  warranted  by  the  fact  that  the  passage  in  whicii 
the  phrase  in  question  is  found  is  preceded  by  various  extracts  ia 

I  I  III  ,  I  .  I  II  ,  . _    IIIILI  ■   T 

persons  do  not  within  its  ports  or  waters  pat  vessels  of  war  st  tlie  dtqpositiQa 
of  any  of  the  belligerents. 

III.  When  the  neutral  state  has  knowledge  of  the  enterprises  or  acta  of  tUi 
charact^,  which  are  Inccnnpatihle  witii  neutraUty,  it  is  bound  to  take  fki 
necessary  measures  to  prevent  thmn«  and  to  hold  req;KHi8ibIe  the  indi^daali 
who  violate  the  duties  of  neutrality. 

IV.  The  ueutral  state  ought  not  to  permit  or  suffer  the  lielligerents  to  make 
its  ports  or  waters  the  base  of  naval  operations  against  each  other,  or  their 
military  transi)orts  to  use  its  ix)rts  or  waters  for  renewing  or  augmenting  their 
military  supplies  or  their  arms,  or  for  recruiting  men. 

\.  The  mere  fact  that  a  hostile  act  has  been  committed  on  the  ueutral  territory 
docs  not  surtice  to  make  the  neutral  state  responsible.  In  order  to  show  that 
such  state  has  violated  its  duty  it  is  necessarj'  to  show  either  a  hostile  Intention 
{(IoIhh)  or  a  manifest  neglect  {culpa). 

\l.  The  power  injured  by  the  violation  of  the  duties  of  neutrality  has  a  right 
to  consider  neutrality  as  broken,  and  to  resort  to  arms  to  defend  Itself  against 
the  state  which  has  violated  neutrality  only  In  grave  and  urgent  eases  and  only 
while  the  war  is  going  on.  In  cases  not  grave  or  urgent,  or  when  the  war  has 
come  to  an  cud,  disputes  of  this  kind  appertain  exclusively  to  arbitral  pro- 
ceilurc. 

VII.  The  arbitral  tribunal  pronounces  ex  bono  ct  a  quo  on  the  amount  of 
dam:i^cs  which  tlic  neutral  state  ought,  in  view  of  its  responsibility,  to  pay  to 
the  injured  state  cither  for  itself  or  its  citissens. 

a  Commentaries  on  American  Law,  sec.  244.  In  the  same  section  it  was  also 
asserted  that  tlie  niles  had  been  "  repudiated "  by  Great  Britain  and  the 
United  S 'ites  and  "  rcjecteil  l)y  all  other  iK)w^ers." 

&Int.  Law  Digest,  III.  041). 

f  A  recent  English  writer,  whose  pages  bear  evidence  of  a  personal  examina- 
tion of  the  records,  expresses  a  clear  opinion,  for  w^hlch  he  sets  forth  his  rea- 
sons, that  (ireat  Britain  was  responsible  for  these  vessels  on  any  reasonable 
theory  of  due  diligence.     (Walker,  Science  of  luteruational  Law,  485,  490»  496.) 
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wliirli  llioso  reasons,  ospooially  on  1Ih»  question  of  dili^Miro,  aiv  rriti- 
risoil.  For  cxani])h\  a  jiassa^*  from  Creasy"  is  qnote4l,  in  \vlii<*h  four 
of  the  arliitrators  are  re|)resc»nte<l  as  having  '•virtually"  annouiK^ed 
the  *' <logina  ''  that  in  <letenninin^  whether  a  stat«»  is  charp^aljh*  with 
ne^lip»ne<*, ''  norepml  whatever  is  to  1h»  paid  to  the  syst<Mn  of  criiniiuil 
pnnvss  whicli,  and  which  alone,  is  n»eo^nized  and  ]>4'rniitte<l  hy  the 
fundamental  institutions  of  that  state/*  Certain  pa>sa<re>  on  the  >uh- 
jtN»t  of  due  dili^enre  are  also  quoted  from  Sir  Alexander  (\M*k!iurn's 
di.sstMit,  with  nmnnents  from  which  it  mi^ht  1m*  implied  that  a  nui- 
jority  of  the  arhitrators  hehl  that  the  neutral  nuist  employ  "  |K'rfert 
diligence/' 

Douhtless  it  is  true  that  if  we  take  particular  expressions  in  the 
individual  opinions  of  the  arhitrators  an<l  in  the  award,  and  construe 
them  without  refen»nce  either  to  tln'  context  or  to  the  roulls  at  which 
the  tribimal  arrived,  it  nniv  not  U*  diflicult  to  find  nuitter  for  criti- 
cism.  For  example,  the  representation  that  four  of  the  arhitrators 
"  virtually  "  announced  a  *'  do^iui  "  subversive  of  the  le^i>lativ*»  inde- 
I>«»ndence!  of  states  evidently  is  haMul  on  their  diH'laration  in  the  case* 
of  the  Alafnima  that  *•  the  (iovernment  of  Iler  Britannic  MajeMy 
cannot  justify  itsidf  for  a  failure  of  due  dili;ren<*e  on  the  plea  of  in- 
sufli<*iency  of  the  lepil  mean^  of  action  whi«'h  it  po>m»smh1/'  It  is 
not  asM'rte4l  that  this  declaration  actually  c«intain>  the  do^na  in  qu«*s- 
tion,  hut  it  is  alle^)i*d  that  it  ''  virtually  **  dtN'*^  so.  On  the  other  hand, 
it  inav  In*  said  that  the  declaration  \va^  nicrtdv  int«*nded  to  express 
the  S4)und  ^*neral  principle,  peculiarly  applicable  tn  tin*  ra-<(*  of  the 
AlahonHi^  which  Karl  Uussi'll  had  admitted  to  In*  a  **  scandal  and  iv- 
proach  *'  to  Hriti>h  la\\>,  that  a  ^ov«*rnment  «'an  not  U*  allowed  to  >ay, 
when  called  u|>on  to  |N*rf«>rm  it>  int«*niatitinal  tluiic*:  *' TIk*  law^  i|o 
not  |KTmit  me  to  «lo  >o.'*  It  is  a  Mdf-«*vident  pro|Hi^iti«)n  that  if  a 
^>vernment  may  by  legislation  tix  the  m<*a*^iin*  of  what  it  (»\\r^  to 
other  states,  theiv  i>  no  such  tiling  a--  inirrnational  law  or  interna- 
tional obli^ition.  To  say  that  a  ^ovornmt'nt  <-aii  nnt  "  juMif\  "  :i 
failiin*  in  duty  by  pleading  tin*  "  in-utliciency  "  of  it^  law-,  by  no 
means  warrant*^  lb**  inferent'c  that,  in  deti'riuinin<^  whcihrr  it  ha^ 
lnH»n  ne^li^ent,  "no  r^jrard  what«'V«'r  "  i*-  to  W  paid  tn  it-  -y-iom  nf 
criminal  pr(N*ess. 

We  have  reft'rrt»d  to  rertain  pa^^^a;^'^  from  Sir  Alrxand^r  ('<H*k- 
Imrn  on  the^ubj^rt  of  due  dili<ri'nr(*.  Thf  rule  laid  down  in  (hr^'  pa-- 
sii^'s  and  approvin<rly  (*onnn«'nt('d  up«»n  by  Whaittin  i-  that  whirh 
the  '*  tltfff/t  itM  fnitt  rf'i  III  Hills  .\ni.\  It  fms  ittlltih,  I,  .■»»•/./;'*  or  ill  tilt'  f«»rhi 
in  which  Wharton  rxprc-«-r-  it,  " -m-h  dili^rnr«-  a-.  uimI'T  tin*  i-ir«iini- 
stani'^'s  of  th«'  particular  «-a-i'  ijihmI  )>n-int'^'«  iim'U  of  tin'  partirnlar  «la-< 
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are  accustomed  to  show."  To  what  extent  does  this  difffv  tram  dw 
rule  laid  down  by  the  four  arijitraUii-s*  The  uwiirtl  declari'^  that  the 
doe  diligence  referred  to  in  tlif  nilcs  "  ought  to  be  exi-rosed  ^ 
neutral  govemmaits  in  exact  proportion  to  the  risks  to  which  cdflMr 
of  the  belligerents  may  be  exposed  from  a  failure  to  fiilliH  Hw  oU- 
gations  of  neutrality  on  thear  part."  T\niat  is  tlie  decree  of  diligeDce 
which  the  "■  dUigens  paterfaniilinM."  or  the  "  gixid  business  man^ii 
accustomed  to  show  i  Wharton,  in  his  work  on  Negrligeiicc.  aaya  tbtt 
it  is  "proportionate  to  the  duty  imposed;  ""  that  "the  same  act  maj 
or  may  not  be  negligent  as  the  pi-obnbility  of  injury  ensuing  irtu  it 
may  be  grater  or  less;  *  and  thnt  in  order  ''  to  avert  tlie  chaige  of 
culpa  levia,^  which  he  defines  an  the  negligence  of  r  gooi)  bonnn 
man  in  his  specialty,  the  "  amount  of  care  twatowed  most  be  eqeal  to 
the  emergency."  "  Pollock  '  says  that  in  determining  the  ques^oa  of 
negligence,  which  is  merely  the  contrary  of  diligence,  the  "caotisB 
that  is  required  is  in  proportion  to  the  magnitude  and  the  appamt 
imminence  of  the  risk."  Cooley '  states  that  the  **  care  and  vigi- 
lance "  required  "  may  vary  according  to  the  danger  in-rolved  in  tt« 
want  of  diligence."  These  expressions  may  be  oonsidned  as  axio- 
matic. The  exercise  of  vigilance  in  proportion  to  the  riak  of  injniT  )> 
involved  in  the  very  idea  of  diligence. 

As  appears  above,  the  contracting  parties  agreed  not  only  to  obsem 
the  three  rules  as  between  themselves  in  future,  but  also  "tobringtba 
to  the  knowledge  of  other  maritime  powers  and  to  invite  them  to  accede 
to  them,"  Before  the  exchange  of  the  ratifications  of  the  treaty  » 
question  arose  as  to  tlie  proper  construction  of  that  clause  of  the 
second  rule  by  which  the  neutral  is  bound  "  not  to  permit  or  suffer 
either  belligerent  to  make  use  of  its  ports  or  waters  for  the  purpose 
of  the  renewal  or  augmentation  of  military  supplies  or  arms."  In 
order  to  remove  an  objection  which  had  been  raised  in  England,  Mr. 
Fish  declared  that  the  President  understood  and  insisted  that  the  role 
did  not  "  prevent  the  open  sale  of  arms  or  other  military  supj^lies  in 
the  ordinary  course  of  commerce,"  and  that  the  United  States  would. 
in  bringing  the  rules  to  the  knowledge  of  other  powers  and  asking 
their  assent  to  them,  insist  that  such  was  their  proper  interpretalioa 
and  meaning.  On  June  17,  1871,  the  day  the  ratifications  of  the 
treaty  were  exchiinged  at  London,  Earl  Granville  sent  to  Sir  Edward 
Thornton,  then  IJritish  minist^'r  at  Washington,  a  draft  of  a  note  to 
l>o  used  in  prt'senting  the  three  rules  to  the  several  maritime  powers. 
In  this  note  it  was  stated  that  the  second  rule  was  to  be  understood 
as  prohibiting  the  use  of  neutral  waters  for  the  renewal  or  augmenta- 
tion of  military  supplies  only  for  the  service  of  a  vessel  cruising  or 
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carn'ilig  on  wan  or  intoiuliHl  to  (tiiIk'  or  carry  on  war  against  anotluT 
belligerent,  and  not  when  tlie  inilitarv  supplies  or  arms  weiv  exporttnl 
in  the  oniinary  eonrsc'!  of  eoniinent*.  Mr.  Fish  j)ropost»<l  to  siihstitute 
for  this  explanation  the  phras(>  he  had  pn»vionsly  iis<»d.  Karl  (iran- 
ville  ohjwrted  to  the  word  "  ojkmi,"  lH»raiis<»  it  would  seem  to  make  the 
(iovernnient  n\s|M)nsil)le  for  elandestine  sides.  Mr.  Fish  intimated 
that  he  would  l>e  willing  to  omit  this  word,  hut  Mrongly  ol)je<-t«M|  to 
the  word  ^*exi>ortation  *'  in  l^ird  (tranvilleV  draft,  l^ird  (iranville 
was  willing  to  omit  it.  When  the  dis('Us>ion  had  r«*a('hed  thi>  stagi* 
and  .setMiMMl  alMUit  to  n>sult  in  an  agnH*men(.  it  \va>  interrupt e«l  hy 
the  eimtroversy  as  to  the  "  indirtM't  c'laims  "  emhrar4Ml  iu  tin*  AuK^riran 
case  at  (leneva,  and  was  not  n^sumed  till  several  mouths  aft«'r  the 
(ieneva  trilninal  had  rendenMl  its  award.  Meanwhile  th<>  situation 
had  materially  rhanged.  Priun*  Hi^mank  \va>  n*|N>rted  to  have 
expressiHl  hims<df  in  a  manner  unfa\orahlc  to  tin*  rule>,  n«)t  lMH*aus<' 
they  went  t<Ni  far.  hut  lNM*auH*  th«*v  did  not  go  far  «Miough.  intimating 
that,  in  order  to  n*n<ler  theni  ar<*eptal)l<\  thi*y  should  In*  extruded  hi  as 
to  forhid  the  supplying  of  arm^  an«l  oihrr  munitiou>  of  war.  On 
OetolMT  7,  187'J,  (leneral  Seheurk  n^portrd  from  London  that  Count 
Beust,  the  Austrian  aml>assa<lor.  had.  iu  his  correNponth'ure  with  his 
Government,  taken  strong  grouml  again>t  the  rule>,  and  that  Count 
licnistoif,  the  (terman  amhassador.  had  told  l^ird  < iranville  that  his 
Government  prohahly  woidd  op|K)S4»  th«»  rule>  when  they  wen*  pro- 
pose<l  for  its  a(xvptamv.  Hut  it  was  the  awanl  at  (ieneva  that  >erved. 
more  than  anything  elx*.  to  prev<*iit  the  jfiiut  ^uiiuii^^iou  of  the  rule-^ 
by  the  United  States  and  (iivat  Britain  to  th<>  other  maritime  powers. 
On  Man*h  21.  1873.  a  debate  t(M>k  pla(-«*  in  the  Ilou>4>  of  (*ommoii^  «in 
a  motion  of  Mr.  Harvey,  for  an  addn'^-*  tf»  the  Cr«>wii  pmyiug  that 
Her  Majesty,  in  eonnntmieating  the  rule**  to  foreign  pow^r-.  wouhl 
declare  her  diss<»nt  from  the  prinriph*--  ^^^t  forth  hy  tin*  (ieneva  tri- 
bunal. Several  sjK»akers,  among  whoiu  \\rv\*  Sir  W.  V»*rnon  Ilar- 
court,  spoke  in  (Mmtlemnation  of  th«*  rule^.  .Mr.  <  ilatNtiMie.  then  prinn* 
mini.ster.  de<'lare<l  that  '*  the  //A  /*/  of  the  arhitrattu-,"  tlieii  "  nM-itaU," 
and  their  **  rationtH  t/*<  hfrHtfi.*"  >hould  not  U*  allowetl  to  enter  into 
the  quest i<m;  hut  he  intunate«l  that  the  attempt  tnjdaee:!**  ulMairtive 
interpretation  **  on  the  nde>  in  i*ei'oiumending  them  tn  other  powers 
would  be  o|)en  to  objection.  There  wa>  miirh  eritiei'^m  of  tlu*  rules 
in  the  House*  of  (\>mmons  again  in  the  follnwiug  May:  and  on 
Xovenilier  3,  1S73.  after  the  qu<*^tion  of  submitting  tin*  rule-  had  Un^h 
revivwl  by  Mr.  Fish,  li<»rd  (iranville  iu'^trurt-Ml  Sir  I'Mwunl  TlH»rn- 
ton  that,  while  Her  Majesty's  (iovernmeut  wouhl  uni  |)rojM>-^»  i«»  tix. 
without  the  fidl  eoneurn»niv  of  that  of  the  I'nitiMl  State-,  any  partie- 
ular  interpn»tation  of  the  ride**,  they  w<iuld  think  it  ueo'-*^iry  to 
guard  themsidves  again>t  any  uninteiifled  f«iii-ii|uenee«  whieh.  a<«  the 
result  of  the  Geneva  award,  the  rules  might  be  thought  to  involve. 
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The  subject  then  remained  substantially  in  dbeyanoe  till  the  qpiuig 
of  1875.  It  was  subsequently  revived  on  several  occasions  in  oonne^ 
tion  with  the  preparations  fen-  the  Halifax  Commission^  but  with  no 
practical  result.  On  July  26, 1876,  Sir  Edward  Thomtcm  oonduded 
a  note  to  Mr.  Fish,  contoiiiing  a  recapitulaticm  of  the  negotisti0iis, 
with  the  statement  that  the  delay  in  dealing  with  the  matter  could  not 
be  laid  to  the  account  of  Her  Maje^y's  Government.  In  a  similar 
recapitulation,  embodied  in  a  note  of  September  18,  1876,  Mr.  Fish 
endeavored  to  show  that  the  responsibility  lay  with  the  Britidi  Gov- 
ernment,  and,  in  this  relation,  he  adverted  to  the  fact  that  the  same 
clause  in  the  treaty  which  bound  the  contracting  parties  to  observe  Ae 
rules  in  future,  also  obliged  them  to  present  the  rules  to  other  powera. 
^^  The  stipulation,'^  said  Mr.  Fish,  ^^  is  regarded  by  the  United  States 
as  indivisible,  so  that  a  failure  to  comply  with  (me  part  thereof  may, 
and  probably  will,  be  held  to  carry  with  it  the  avoidance  and  nuUi^ 
of  the  other.''  In  closing,  he  expressed  the  wish  of  the  United  States 
to  cooperate  in  the  solution  of  the  question  of  submission. 

For  a  fuller  account,  see  Moore,  Int  Arbitrations,  I.  666-^670,  dtlng  &  Bi. 

Doc.  26,  45  Ck>xig.  8  sess. ;  65  Br.  &  For.  State  Papers*  S99. 
For  an  adverse  crltlcfauu  of  the  rules,  see  Wbarton,  Ckimmentarles  oo 

American  Law,  sec  244,  citing  Lorimer's  Institutes  of  tbe  liBw  of 

Nations,  52. 
See,  also,  Twiss,  Law  of  Nations  in  Time  of  War  (2d  ed.),  Introdoctioa, 

xlii. ;  7  Am.  Law  Review,  IdS,  237. 

VIII.  STATE  OF  BELLIGERENCY, 
1.  Essential,  as  against  Titular  Government 

§   1331. 

"  I  have  to  acknowledge  the  receipt  of  your  letter  of  the  9th  instant^ 
relative  to  the  legitimacy  of  the  Salnave  Government  of  Hayti,  and 
the  sailing  of  the  Ilaytian  man-of-war  Galatea  from  the  port  of  Xew 
York.     The  Sahiave  Government  must,  until  some  other  has  estab- 
lished itself  (le  faeto^  and  has  been  recognized  as  such  by  the  proper 
Department  of  our  Government,  be  regarded  as  the  legitimate  Gov- 
ernment of  ITayti  and  such  respect  must  be  paid  to  its  acts  and  rights 
as  are  due  to  its  character.     The  Galatea  is  understood  to  l)e  a  regular 
Haytian  man-of-war,  which  being  disiibled  put  into  the  port  of  New 
York  for  repairs.     This  (jovernment  had  no  authority  to  detain  her; 
but  on  the  contrary  was  bound  in  comity  to  allow  her  to  refit  and  if 
need  be  to  facilitate  the  same.     You  will  perceive  that  the  principles 
above  stated  apply  equally  to  the  case  of  the  brig  Esey,  alleged  by 
you  in  your  telegram  of  the  12th  instant  to  be  about  to  sail  with  am- 
numition  for  Salnave.     There  is  here  no  violation  of  neutrality  as 
there  are  no  governments  interested  between  which  this  QovemmeDt 
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sliDuM  !m»  lUMitnil.  The  supplies  in  qiu»slion  art»  destinod  for  tho  aid 
of  tlio  l<*^itiniate  ( t ovcninicnt  in  the  nmintiMianro  of  its  integrity 
against  insiirp»nts.'' 

Mr.  St»wnnl.  fUn-.  of  State,  to  Mr.  WboelwrlKlit.  K<M>t.  ir>,  1»W.  71)  MS. 
IK)iii.  lA*t,  310. 

"  Valuahle  assistancn;  was  rendcrc<l  by  the  Japanese  antliorities  t4) 
the  I'liited  State's  tninsi)ort  sliip  Monjan  ('iff/  whih'  .stninded  at 
Koix*.  IVnnission  has  l)een  granted  to  hiiid  and  pasture  anny  horses 
at  Japanese  ])orts  of  rail  on  the  way  to  the  Philippine  Islands.  Th(>so 
kimlly  evidences  of  g<MMl  will  are  highly  appreeiateil." 

rn^sideiit  McKliilev.  annual  nunwaKe.  IHh*.  r>.  1S!K).  For.  Uel.  1KSK).  xxv. 

2.    Not  FISHClfTIAL,  AB  AOAINHT  DlHTt'BBIJUi  or  PCAITE. 

§  13:^2. 

July  10,  islO,  Peter  A.  Sehenek,  surveyor  of  the  jMirt  of  New  York, 
acting  on  the  written  din^lion  of  David  (lelston,  rolKn-tor  of  the  port. 
M»ize<l  the  ^hip  Aimnnih  Entjlc  and  ei»rtain  iMilla^t.  provisions,  and 
stoiv^,  forming  part  of  her  4Hpiipnient,  all  the  pro|MTty  of  (ioold 
Ilovt,  for  a  violation  of  Mvtion  3  of  the  art  of  ITtU.  On  tin*  trial, 
U'fore  the  I'nited  States  district  court,  th«»  ship  and  other  pro|M»rty 
wen*  ac<piitt4'd,  and  the  <*ouii  ivfus4»d  t<»  give  a  (vrtitii'ati*  of  n'aMin- 
ahl«*  caUM*  of  S4*ixure.  In  January,  lsl3,  lloyt  hrtMighi  an  action  f)f 
trespass  against  (ielston  and  Schenrk  in  tht*  supn*ine  rourt  of  the 
State  of  New  York  for  danuige*^  for  the  mmzuh*.  The  def(Mi<lants 
pleaded,  in  suhstantv,  (1)  that  the  mmxuiv  (»f  the  ship  was  ju^titie«l 
iM'^'au^*  ^h(>  was  attempted  to  In*  titted  out  ami  armr<l,  with  int(*nt  to 
U*  rmphiyed  in  the  s4Tvic<*  of  a  foreign  state  (viz.  that  part  of  the 
island  of  St.  I>omingo  then  under  the  dominion  of  Pet  ion)  to  roui- 
mit  hostilities  u|n>ii  the  suhjerts  of  another  fonqgn  ^\\\W  with  wlumi 
the  rnitiMl  Stjit«*s  was  at  |M»arr  (viz.  that  part  t»f  St.  l)omingo  th(*n 
umh'r  tlu*  gtivrrnmmt  of  Christophe)  :  an<l  T-M  that  tin*  -ri/un*  wa-^ 
madi'  l»\  aullniritv  i»f  the  Presid<*tit  of  th«*  l'nitt*d  States  unilt*r  ^H-tioii 
7  of  the  art  of  ITlM.  t  )n  ih^nnirrer  tlie^M*  plea-*  wen*  ovi'rrided.  and  on 
the  (rial  a  jmlL'^ment  for  damag<*s  \\a<  entered  for  the  plaintitT.  Thi^ 
judgment  was  aflirmed  l>y  the  Xew  Y«irk  court  «if  ••rror-«  au«l  apfNNds, 
and  the  ^'a-^*  was  then  hrought  lH»f«ire  the  Supn^me  Court  of  the 
Tnitetl  State-. 

.Mr.  .Ju-tiee  Story,  delivering  th»»  opinion  of  ihe  eourt,  lieM  <  I  > 
that  the  defendants,  as  otiieers  of  the  eii-tnui-*.  had  a  right  t<*  niaki* 
the  M'iznn'.  if  there  were  ^-uflicieut  irrountK  for  it:  rJ)  that  the  -en- 
t«»nee  of  aiMjuittal  of  the  I'nittMl  States  di-triet  mnrt,  with  a  denial 
of  a  cerlitieat«*  of  rea^»mdile  rauM\  was  oim-lusive  i*\iden<*«'  that  the 
seizure  was  tortious,  and  preeludotl  the  litigation  of  the  question  in 
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•I^  other  fovum,  e.  g.,  in  the  courts  of  the  .State  of  New  York ;  (S) 
that,  as  DO  endence  wis  offered  in  tin'  State  court  to  prove  that  Pe- 
tion  or  Christi^he  was  recognized  by  tlie  Uiiit^  States  or  Frant-o  as 
a  govemment,  it  did  not  belong  to  thiit  rourt  to  take  judicial  Dotice  of 
ib.6  matter  and  decide  affirmatively  thiU  Petion  and  Chri»tophe  -wwe 
foreign  prinoes  within  the  purview  i>f  st^ction  S  of  tho  act  of  nt>A; 
(4)  that  aection  7  of  the  act  of  ll9i  did  not  confer  on  the  President 
Uie  power  to  order  a  seizure,  but  only  to  call  out  the  military  and 
naval  forces  irtien  neoesBary  to  enforae  a  seizure;  (5)  that  the  judg- 
maat  of  the  New  Y<H'k  ooort  of  errcm  and  appeal.'!  was  afKrmed.  with 
damages  at  6  per  cent  teoa\  the  date  0<  its  rendition,  with  costs.  On 
point  "(S)"  Mr.  Justice  Story  said: 

**  No  doctrine  is  better  established  thao  Hiat  it  bdiHigs  cacdtinvdy 
to  governments  to  recognize  new  states  in  ^la  rerciatioiBS  whidi  may 
occur  in  the  world ;  uid  until  sudi  recognition,  ather  by  our  own 
Government,  or  the  government  to  which  the  new  state  belonged, 
ooartfi  of  jnstiee  are  bound  to  consider  the  uicient  state  of  things 
-  as  remaining  noaltered.  Hiis  was  ezpreedy  bdd  by  tiiia  eovtft  in  Uw 
ease  of  Rose  v.  Himely  (4  Crandh,  241),  and  to  tiu^  dedsitHL  cm  dus 
point  we  adhere.  And  the  same  doctrine  is  dearly  suMainid  by  the 
jadgment  of  foreign  tribunals.  (The  Manilla,  1  Edwards,  R  1; 
The  City  of  Berne  v.  The  Banh  of  En^and,  9  Vee.  847;  Ddden  v. 
Bank  of  England,  10  Vea  858, 11  Yes.  288.)  If,  tberafwe,  this  woe 
a  fact  proper  for  the  consideration  of  a  jury,  and  to  be  proved  in 
pais,  the  court  below  wei-e  not  bound  to  admit  the  other  evidence, 
unless  this  fact  was  |>roved  in  aid  of  that  evidence,  for  without  it 
no  forfeiture  could  be  incurred.  If,  on  the  other  hand,  this  was 
matter  of  fact,  of  which  the  court  were  bound  judicially  to  take 
cogniiwnco,  then  the  court  were  right  in  rejecting  the  evidence,  for 
as  far  as  we  have  knowledge,  neitlier  the  government  of  Petion  or 
Christophe  have  ever  been  recognized  as  a  foreign  state,  by  the  Gov- 
ernment of  the  United  States,  or  of  France." 

In  view  of  the  decision  that  tho  United  States  district  court's 
judgment  of  iiaiuittal  without  a  certificate  of  reasonable  cause  estab- 
lished the  tortious  cliaracter  of  the  seizure,  the  foregoing  expression 
of  opinion  upon  the  question  of  recognition  was  more  or  less  obiter. 
Mr.  Justice  Johnson,  while  concurring  in  the  judgment  of  the  court, 
stated  in  a  lirief  opinion  that  he  considered  that  the  court  had  decided 
only  (1)  tlitit  the  State  court  was  incompetent  to  try  the  question  of 
forfeiture,  and  (2)  that  section  7  of  the  act  of  1794  gave  the  Presi- 
dent power  merely  to  call  out  the  Army  and  Navy  when  necessary  to 
enforce  a  -seizure. 

Gelston  r.  Hoyt  (Fell.  27,  1818).  n  Wheat.  24a 

In  section  .'t  of  the  net  of  1T04.  under  wblch  thiH  cose  wa«  tried,  tbe  vnait 
used  were  "  forelgu  prince  or  state."    Ttw  detect  diadOMd  In  tbcM 
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wordfi  by  the  foregoing  CMe  was  Immediately  cored  by  the  not  of 
April  20,  1818  (sec.  5283,  Revised  Statutes),  by  which  there  were 
nd«led  to  the  phrase  **  of  any  foreign  prince  or  state  **  the  words  **  or 
of  any  colony,  district,  or  jieople." 

'  The  |)n»sidriit  of  a  shipbuilding  firm  in  Wilmington,  Delaware, 
iiM|(iire<l  whether  he  could,  without  infringing  the  neutrality  laws 
■  of  the  Tnited  States,  fit  out  and  deliver  to  officers  of  the  (^oloml)ian 
!  ifoverninent  at  Wilmington,  with  a  custom-house  clearance  for  a 
Colombian  iH)rt,  an  armed  gunlKmt  with  which  the  Colombian  (lov- 
criiment  expected  to  take  Cartagena  and  -other  Colombian  ports 
then  in  the  hands  of  the  insurgents.  The  Department  of  State 
repli<»<l :  *'The  existence  of  a  state  of  war  has  not,  in  a  fonnal  sense, 
Ihhmi  nHf)gnized  by  this  (iovernment  in  respect  of  the  hostilities  in 
CoIoinl>ia,  nor  have  the  insurgents  there  in  arms  against  the 
recognized  (iovernment  been  regarded  as  belligerents.  There  does 
not  apiKMir  to  l)e  any  possible  ground,  therefore,  for  c^onsidering  a 
(M)ntractual  oixration  such  as  you  describe,  with  the  legitimate  author- 
ities of  Colombia,  as  a  contravention  of  the  neutralitv  statutes  of  the 
Cnited  States.  The  same  question  came  up  during  the  late  Haytian 
insnrnM*tion,  when,  the  insurgents,  who  held  Jacmel,  (icmaives,  ami 
other  ports  of  Hayti,  sent  agents  to  the  Unit^nl  States  to  op|)ose,  and 
to  <*ontest  l)y  legal  means  the  right  of  the  legitimate  (iovernment  of 
Ilayti  to  pnK'ure  warlike  supplies  in  the  United  States,  and  the 
ivMilt  was  wholly  a<lverse  to  their  pretensions.  I  sih;  no  reason  to 
n»pird  your  i)roi)osed  delivery  of  such  giml)oat  to  the  Cohmibian 
mini>tcr  or  his  authorized  agent  as  other  than  an  ordinary  conunercial 
venture  on  your  part.'* 

Mr.  Haiyanl,  Sec.  of  State,  to  .Mr  Gibbons,  July  a,  1885.  IM  MS.  lK>m. 
Let  174. 

The  neutrality  act  of  1818  is  not  restrictetl  in  its  operation  to 
<Mis<»s  of  war  !K»tw4M»n  two  nations  or  when*  Iwth  parties  to  a  conleM 
have  lH»en  n»r«)gniz(Ml  as  l)elligerents,  that  is,  as  having  a  sufficiently 
organized  political  existen(v  to  enable  them  to  carry  on  war.  It 
would  extend  to  the  fitting  out  and  arming  of  vessels  for  a  revolte4l 
colony,  whos4»  lM»Higerency  had  not  Iwn  recognized,  but  it  should 
not  Ik»  applie<l  to  the  fitting  out,  etc.,  of  vessels  for  the  parent  state 
for  UH»  against  a  revolted  I'olony  whose  independence  has  not  in  any 
manner  Ihhmi  nn'ognizefl  by  our  (iovernment. 

Ilonr.  .Vt.  <twi..  lSi;0.  1.*^  Op.  177. 

'•The  phrase  'neutrality  act*  is  a  di.<^inctive  name,  applie<l  for 
convenientv  sake  merely,  as  is  the  term  *  foreign  enlistment  act ' 
to  the  analogous  Hritish  statute.  The  sco|h>  and  pur|>ose  of  the  act 
are  not  thereby  declare<l  or  restricted.    The  act  itaelf  is  so  compre- 
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lieiisiv«  that  the  samo  pi-ovisions  whirh  prevent  our  soil  from  bdl^  I 
nude  t  base  of  operations  by  one  forei^i  belligerent  agvinst  another 
]Skewis&  prevent  the  perpetration  within  our  territory  of  hostile  acts 
agkinst  a  friendly  people  by  those  who  may  not  be  legitimate  bel- 
ligerents, but  outlaws  in  the  light  of  the  jumpnidenc*  of  nations. 
There  is  and  can  be  no  '  neuti^Iity  '  in  the  latter  case.  If  the  hostile 
part^  carries  his  hostility  beyond  the  pale  of  law,  he  coniniils  a 
etime  against  the  United  States  and  is  amenable  to  the  prescribed 
'{irooesB  and  punishment" 

lit.  Baran*.  Sec  of  Stnte,  to  Mr.  Valera,  Spanish  min.,  Jtily  3,  1885,  PM;  ^ 
net  1885,  TT6-7T7. 

"I  announce  with  sincere  regret  that  Hayti  has  again  become ttt  J 
t&eata  of  insurrection,  disorder,  and  bloodshed.     The  titular  | 
Cnunent  of  President  Salomon  has  been  forcibly  overthrown,  and  he 
driven  out  of  the  country  to  France,  where  he  has  since  died. 

'"The  tenure  of  power  has  been  so  unstable  amid  the  war  of  fac- 
tiooB  that  hns  ensued  since  the  espnision  of  President  Salomon,  that 
no  Government  constituted  by  the  will  of  the  Haytian  people  has 
•  been  recognized  as  administering  responsibly  the  affairs  of  that  coiui- 
iey.  Otir  representative  has  Ijeen  instructed  to  abstain  from  inter- 
ference Ijetween  the  warring  factions,  and  a  vessel  of  our  Xaiy  has 
been  sent  to  Haytian  waters  to  sustain  our  minister  and  for  the 
protection  of  the  persons  and  property  of  American  citizens. 

"  Due  precautions  have  been  taken  to  enforce  our  neutrality  laws 
and  prevent  our  territory  from  becoming  the  base  of  military  supplies 
for  either  of  the  warring  factions." 

Presldeat  Cleveland,  annual  meesaBe,  D«c.  3,  18SB,  For.  Rel.  1888,  xIt. 

With  reference  to  the  question  whether  the  fitting  out  of  a  vessel 
by  or  in  the  interest  of  the  Congressional  party  in  Chile,  who  had  not 
been  recognized  by  the  United  States  as  belligerents,  could  be  con- 
sidered as  a  violation  of  section  5283,  Revised  Statutes,  the  court  said 
that  the  section  was  found  in  the  chapter  entitled  "  Neutrality  "  and 
was  "originally  enacted  in  furtherance  of  the  obligations  of  die 
nation  as  a  neutral,"  and  added :  "  The  very  idea  of  neutrality 
imports  that  the  neutral  will  treat  each  contending  party  alike;  that 
it  will  accord  no  right  or  privilege  to  one  that  it  withholds  from  the 
other,  and  will  witlihold  none  from  one  that  it  accords  to  the  other." 
United  states  v.  Trumbull  (1891).  48  Fed.  Rep.  99. 

The  foregoliiB  may  be  r^iirded  as  obiter,  as  the  court  held  that  the  facta 
alleged  did  not  in  any  event  constitute  a  violation  of  secthw  5283L 
The  term  "  neutrality  "  Fornis  do  part  or  the  statute  Itself,  tbe  obvloni 
purpose  of  the  law  being  to  preveat  the  commlssloa  of  certain  acta 
designed  to  disturb  tbe  peace  of  friendly  nations,  and  not  inN«tr  to 
prevent  the  commission  of  unneutral  acts  mtter  a  atate  <tf  public  war 
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had  nctually  been  eiitabllshed.  It  coold  hardly  have  been  the  Inten- 
tion of  the  lefflRlature  to  make  the  United  States  a  safe  place  for  the 
getting  up  of  ex|)edltlona  to  start  and  help  along  Insurrectiona  in 
friendly  countries  till  the  point  of  public  war  and  recognized  l>el- 
Ilgeren<7  should  be  reached,  an<l  then  to  make  it  n  penal  offense 
to  render  aid  thereafter.  Such  a  result  would  be  most  incongruous, 
to  say  the  least. 

During  the  insurrwtion  in  Cuba,  which  began  in  1895,  the  (lov- 
enunent  of  the  TnitcHl  States  declined  to  recognize  the  insurgents  as 
l)elligerents.  On  June  12,  1895,  however,  President  Clevelan<l  issuecl 
what  is  commonly  called  a  **  neutrality ''  pn)clamation.  This  proc- 
lamation recited  that  the  island  of  Cuba  was  "  the  seat  of  serious 
civil  disturbances,  aci*ompanie<l  by  armed  resistance  to  the  authority 
of  the  established  Ciovemment  of  Spain,"  a  |)ower  with  wliich  the 
Uniteil  States  were  at  peacc\  and  that  "  the  laws  of  the  United  States 
prohibit  their  citizens,  as  well  as  all  others  lieing  within  and  subjWt 
to  their  juris<liction,  fn>m  taking  part  in  such  disturbances  adversi>ly 
to  such  established  (rovernment,  by  accepting  or  exenMsing  (*onmiis- 
sions  for  warlike  service  against  it,  by  enlistment  or  pnKMiring  others 
to  enlist  for  such  service,  by  fitting  out  or  arming  or  procuring  to  l)e 
fitted  out  and  armeil  ships  of  war  for  such  servin%  by  augmenting 
the  forc*e  of  any  ship  of  war  engaged  in  such  service  and  arriving  in 
a  port  of  the  United  States,  and  by  setting  on  foot  or  providing  or 
preparing  the  means  for  military  enterprises  to  l)e  c*arried  on  fn>m 
the  United  States  against  the  territory  of  such  (loveniment/'  There- 
fore, ^^  in  recognition  of  the  laws  aforesaid,  and  in  discharge  of  the 
obligations  of  the  United  States  towards  a  friendly  power,  and  as  a 
measun>  of  pn»caution,  and  to  the  end  that  citizens  of  the  Unitetl 
States  and  all  others  within  their  jurisdiction  may  \^  deterrtMl  fn>m 
subjecting  themselves  to  legal  forfeitures  and  penalties/'  the  Pn»si- 
dent  admonishe<l  all  such  citizens  and  other  pt^rsons  to  al>stain  fnnn 
every  violation  of  the  laws  referred  to,  and  warmnl  them  that  all 
violations  <)f  such  laws  would  Im*  rigi>rously  pnwecuteil:  and  he  en- 
joinetl  upon  all  ofRct»rs  of  the  Unitetl  States  chargeil  with  the  exwu- 
tion  of  the  laws  in  question  ^*  the  utmost  diligemv  in  pn»venting 
violations  thereof  and  in  bringing  to  trial  and  pimishment  any 
offenders  against  the  same." 

Ft»r.  Ilcl.  I«l5.  II.  IIOR. 

Tlie  laws  of  the  Unite<l  States,  (*ommonlv  known  as  the  neutralitv 
laws,  art*  S4>  chIUmI  lHH*aus(>  their  main  pur|M>s4«  is  to  enable  the  Uiiit^ni 
States  to  fulfill  its  duties  as  a  neutral  towanl  Udligi»rentK,  but  they 
wen*  also  intendtHl  to  pn»vent  offenses  apiinst  friendly  |K)wers, 
whether  such  |Miwors  are  or  are  n4>t  engaginl  in  war  or  in  an  attempt 
to  suppn*sv  a  mere  revolt. 

liurmon.  At  Gen..  Dec.  10.  189&,  21  Oik.  2B7.  27a 


**  The  [nentrality]  statute  whs  undoabtedly  designed  in  f^anenl  to 
secare  neutnlity  in  wars  between  two  other  nations,  or  between  o»-  - 
tending  parties  recognized  as  belligereats,  but  its  op^«tion  is  not 
neoessarilj  dependent  on  the  efistenoe  of  sudi  state  of  bemgeranejr. 
(13  Ops.  Attyk  Qen.  177, 178.)  Section  K280  defines  oertaui  offences 
against  the  United  States  and  denounces  the  ptmifdaoeot  tbwelort 
but,  although  a  penal  statute,  it  must  be  reascmably  construed,  and 
not  so  as  to  defeat  the  obvious  intention  of  the  l^^islatuTB.^ 
Wlborg  p.  United  Stata  (1886),  1B8  U.  8.  082.  U7. , 

A  vessel  was  libeled  as  forfeited  to  the  United  States,  under  g  5283 
of  the  Bevi^  Btatutes,  for  b-iiig  furnished,  fitted  nut,  and  armed 
with  intent  that  she  should  he  employed  in  the  serviw  of  what  wa5 
variously  deacrilicil  us  '•  a  certain  people,  to  wit,  certain  people  then 
engaged  in  arined  re^istant-e  to  the  (lovernnient  of  the  King  of  Spain, 
in  the  island  of  t'lilm."  Hnd  "  a  certain  people,  to  wit,  the  insurgents 
in  the  idand  of  Culja.  otherwise  called  the  Cuban  revolutionists."  to 
cruise  and  cmnmit  hostilities  sgaini^  the  subjects,  citizens,  and 
property  of  the  King  of  Spain,  in  tlie  island  of  Cuba.  In  one  of  the 
paragraphs  of  the  libel  it  was  set  forth  that  the  vessel  was  "  fur- 
nished, fitted  out  and  armed,  lieing  loaded  with  supplies  and  aiins  and 
munitions  of  war,"  and  also  that  she  was  "  furnished,  fitted  out  and 
armed  with  one  certain  gun  or  guns,  .  .  .  and  with  munitions  of 
war  thereof,"  The  district  judge  held  that  the  libel  was  insufiiclent, 
because  it  did  not  allege  "  that  said  vessel  had  been  fitted  out  with 
intent  that  she  be  employed  in  the  service  of  a  foreign  prince 
or  state,  or  of  any  colony,  district,  or  people  recognized  as  such  by  the 
political  power  of  the  United  States,"     Held — 

1,  That  the  o'Jjeration  of  the  neutrality  act  was  not  necessarily  de- 
Ijendent  upon  the  existence  of  a  state  of  war  between  contending 
parties  recognized  as  belligerents,  Wiborg  v.  United  States.  153 
U,  S,  63g,  ■ 

2.  That  while  the  word  "people"  might  mean  the  entire  body  of 
the  inhabitantsof  a  state,  or  the  state  or  nation  collectively  in  its 
political  capacity,  or  the  ruling  power  of  the  country,  its  meaning  in 
that  part  of  the  section  under  consideration,  taken  in  connection  with 
the  words  '"  colony  "  and  "  district,"  covered  any  insurgent  or  insurrec- 
tionary "  body  of  jx-ople  acting  together,  undertaking  and  conducting 
hostilities,"  although  its  belligerency  had  not  l»een  recognized.  Gels- 
ton  '■.  Hoyt,  3  Wheat.  246 ;  The  Estrella,  4  Wheat.  298 ;  The  Xueva 
Anna  and  Liebra,  6  AVheat.  193;  The  Gran  Para,  7  Wheat.  471; 
United  States  v.  Quincy,  6  Pet.  445;  Nesbitt  v.  Lushington,  4  T.  R 
78.'1;  Mauran  v.  Insurance  Co.,  6  Wall.  1;  The  Salvador,  L.  R., 
3  P.  C.  218. 
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3.  That  ""any  other  concliisioii  n>sts  on  the  uiireas(>iial>lo  assiiniption 
that  the  aet  is  to  n*iiiain  inelTectual  unless  the  (iovernnient  incurs 
the  restniints  and  lial)ilities  incident  to  an  acknowledfonent  of  M- 
lip»n»ncv.  On  the  one  hand,  |KH'iniiary  (K*n)ands.  n»prisals  or  even 
war,  may  l>e  the  coiLse<|iiencf?  of  failure  in  the  i)erformanc(^  of  ol)li- 
[rations  towards  a  friendly  power,  while  on  the  other,  the  reco^iition 
of  lxdlip»n»ncy  involves  the  right  of  bhx'kade,  visitation,  s<»arch  and 
MMZure  of  contraluind  articles  on  the  high  seas  and  abandonment  of 
claims  for  n*pa ration  4>n  ac(*ount  of  damages  sulTeixnl  by  our  citi- 
zens from  the  pn^valencv  of  warfare.  No  intention  to  circumstTilw 
the  means  of  avoiding  the  one  by  imposing  as  a  ccmdition  the  ac- 
cvptantv  of  the  contingencies  of  the  other  can  Ik»  imputed/' 

4.  That  the  distinction  lietween  nH*ognition  of  l)elligi*rency  and 
rei-ognition  of  a  condition  of  |M)litical  n»volt,  lK»tween  rwognition  of 
the  existence  of  war  in  a  material  sens«»  and  of  war  in  the  legal 
sense,  was  sharply  illustratcnJ  in  the  i>ending  case,  since  the  ]M)litical 
department  of  the  (lovernment,  while  it  had  not  nH^>gniziHl  the  ex- 
istence of  a  lie  fartn  political  |K)wer  engaged  in  hostility  with  Spain, 
had  "n^'ogniz4Ml  the  existence  of  insurnH'tionary  warfare"  pn*vail- 
ing  lK»fon».  a*t,  and  since  the  forfeiture  allegiMl,  so  that  the  courts 
were  "judicially  informed  of  the  existence  of  an  actual  conflict  (»f 
nnns  in  rt»sistance  of  the  authority  of  a  government"  with  which 
the  I'nitetl  Statics  was  at  |M»a(v,  although  **  acknowledgment  of  the 
insurg«*nts  as  U*lligerents  by  the  |N)litical  department  *'  had  not  taken 
pla(*i>.  PnK'lamations  of  the  I^i^^iilent,  June  ]*J,  |S«C>,  and  July  27, 
ISSM*;  annual  nn»>sag«»s,  l>tv.  2,  isiCi,  and  l)«»c.  7,  \x\H\, 

The  deenv  of  the  district  court  was  n»verMHl. 

Tho  Thnn^  FrltMulH  (1SS»7».  \m  V,  S.  1. 

StH»,  IIS  til  tlw  Thrvv  rrh'iulft,  Mr.  Oliioy,  S«v.  of  Stuti*.  to  Mr.  iMipiiy  ile 

lAmw.  f)«-t.  C».  issri.  MS.   SnU^  to  S|Miin.  XI.  'S2S:  Mr.  Oliify  to  At. 

r,<Mi..  lhH\  2S,  IMsm.  214  .MS.  IhMii.  I^»t.  c,.|o. 

^  It  lieloiigs  to  the  |)olitical  department  to  determine  when  iMdli^- 
erency  shall  Im*  nM*ognized,  and  its  action  muM  Im*  a<*<vpted  a(*cording 

to  the  terms  and  intention  expn^ssiNl."" 

FiiUiT.   r.   .1..   (IHivrrini;   tlH*  i»|iIiiloii   nf   tin*  «iiiirt.   TIh*  Tliri*«*   FrifiiilM 
llH!>7l.  Id;  r.  s.  1.  la 

"In  Wil>org  *\  TnitiMl  States,  Uu\  V,  S.  tU^j,  which  was  an  in- 
dictment under  -itM*ti«»n  .VjsCi,  we  n*fernMl  to  the  elevrn  M»rtion<  fnmi 
.VJMl  to  .V.MM,  inclusiv*'.  which  constitute  Title  I*XV11  of  the  Kt^vi^Ml 
Statute>.  and  sjiid  :  'The  statute  was  undoiiMeilly  ih»>igiuMl  in  p»nenil 
to  S4»cure  n4*utralitv  in  war^  !H»twtM»n  two  other  nations,  or  U^twwn 
<Mmtending  parties  re<»ogniz«Ml  a*^  !H»lligi»n»nt<.  but  its  o|>enition  is 
not  iKH.vs.Mirily  dei>endent  on  the  existence  i>f  Mich  state  of  U»llig- 
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erenoy,*  and  tlw  oonsidraation  of  the  pr(«>4ent  c&ss  arising  imder  *»■ 
tkm  5288  ooofinus  us  in  the  view  lluis  expruHsed." 
TtMTlivw  FriMtOi  (18BT),  liHi  U.  S.  I.  SI. 

**  Heutflily,  gtrietly  ^e»iriag,  wmeJalaia  «hiWnBno»  fewm  txy  pu- 
ticipation-  in  a  public,  printn  or  dni  'WSt>,  UmI  itt  BBfMurtiafifcf  ot 
conduct  toward  both  parties,  but  the  aiainMnanoe  atabiekHD  of  peaoe- 
ful  reladoDs  between  two  powers  wbcn  dw  doaautie^ptmea  at  one  of 
them  is  disturbed  is  not  neutzalitf  in  the  sesae  ix  whiieli  the  woid  is 
naed  when  the  disturbance  has  acquired  sodi  head  as  to  have  de- 
manded the  recognition  of  beUi^ouy.  Aad,,a8  mmvb  matter  of 
municipal  administratioB,  no  nation  can  pernk  nnanth(»ized  acts 
of  war  within  its  territory  in  infmetiiRi  of  its  ti^remignly,  whik 
good  faith  towards  frimdly  natiaui  requires  their  preventim. 

"  Ibaioe,  as  Mr.  Attomey-GeDeroI  Hoar  pointed  oot,  18  Opinions, 
177, 178,  though  the  priacipal  object «( the  act  was  *  tOBecure  the  pier- 
formuioe  of  the  duty  of -tlie  United  StsteB,  waAee  the  law  of  oatioos, 
as  a  neutral  nation  in  reqwet  of  foreign  poWvn,'  tine  not  is  Bevectfae- 
kfls  an  act  'to  punish  certain  offencee  against  tin  0ttitecl  Bfe^iea  by 
fines,  imprisonment  and  forfeitoiTeB,  uad^e -act'itadf  defines  the 
pretnse  nature  of  those  offences.* "  ' 

The  Three  Frieods  (189T),  160  tJ.  B.  1,  SS,  roller.  C.  3^  danvefli«  m 
opinion  of  tiie  court  .  > 

IX.  EFFECT  OF  ARMISTICE. 

§1333. 

"  Shortly  after  I  had  entered  upon  the  discharge  of  the  executive 
duties  I  was  apprized  that  a  war  steamer  belonging  to  the  Gerrnun 
Empire  was  being  fitted  out  in  the  harbor  of  New  York  with  (he 
aid  of  some  of  our  naval  officers  rendered  under  the  permission  of 
the  late  Secretary  of  the  Navy.  This  permission  was  granted  dur- 
ing an  armistice  between  that  Empire  and  the  Kingdom  of  Den- 
mark, which  had  been  engaged  in  the  Schleswig-Holstein  war.  Ap- 
prehensive that  this  act  of  intervention  on  our  part  might  be  viewed 
as  a  violation  of  our  neutral  obligations  incurred  by  the  treaty  with 
Denmark  and  of  the  provisions  of  the  act  of  Congress  of  the  90th 
of  April,  1818,  I  directed  that  no  further  aid  ^ould  be  rendered  by 
any  agent  or  officer  of  the  Navy;  and  I  instructed  the  Secretary  of 
State  to  apprize  the  minister  of  the  German  Empire  accredited  to 
this  Government  of  my  determination  to  execute  the  law  of  the 
United  States  and  to  maintain  the  faith  of  treaties  with  all  nations. 
The  coirespondence  which  ensued  between  the  Department  of  State 
and  the  minister  of  the  German  Empire  is  herewith  laid  before  you. 
The  execution  of  the  law  and  the  observance  of  the  treaty  wen 
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deemed  bv  me  to  be  due  to  the  honor  of  the  country,  as  well  as  to  the 
saonnl  4»bIigations  of  the  Constitution.  I  shall  not  fail  to  pursue 
the  same  course  should  a  similar  case  arise  with  any  other  nation. 
Haying  ayowed  the  opinion  on  taking  the  oath  of  offic*e  that  in  dis- 
putes lx?tween  (conflicting  foreign  goyernments  it  is  our  intcn»st  not 
less  than  our  duty  to  remain  strictly  neutral,  I  shall  not  abandon  it. 
You  will  perceiye  from  the  correspondence  submitted  to  you  in  con- 
nection with  this  subjcH*t  that  the  course  adopted  in  this  case  has 
l)een  properly  reganled  by  the  belligerent  powers  intereste<l  in  the 
matter.*' 

Pnwident  Ta3'k>r.  annual  meiuiage,  Deo.  4,  1849,  Klrtiardson'ii  Memaaea. 

V.  10. 
8««*,  an  to  tbla  caae,  which  waa  tliat  of  the  war  fitetuner  Cnited  StQte$, 

Hee  Mr.  l*Iaytun,  8ec.  of  8tate,  to  Harou  llo^iiiiio,  April  10.  April  29, 

and  May  Ti,  1H49,  MH.  Noteii  to  (iennan  Staten,  yi.  2(11,  2UK,  214. 
An  to  ttie  l»onil  n^iulml  of  the  iSernian  Kinpire  in  thlH  mim.%  ii«*e  Mr. 

C'layton,  See.  of  State,  to  Mr.  lllUlard.  .M.  i\.  Fob.  23.  1850,  HI  MS. 

I>oui.  I^t.  4rjO. 

On  Aiigu.st  22,  1K98,  ten  days  after  the  conclusion  of  the  general 
armistice  between  the  United  States  and  Spain,  Mr.  Hay«  American 
ambassador  in  I>ondon,  was  instructed  to  **  asc*(>rtain  whether  Aclmiral 
Dewey  may  dock,  clean,  and  paint  bottoms  of  yessels  under  Ids  com- 
mand at  Hongkong.  These  oi)erations,*'  it  was  added,  '*  could  not 
under  present  circumstances  lie  c*onsidered  as  conne<*t(Hl  with  actual 
hostilities,  but  are  in  the  nature  of  repairs  affecting  the  preseryation 
of  yessels. '' 

August  23  Mr.  Hay  replied  that  the  Britisli  (loyernment  had  tele- 
graphed to  the  goyemor  of  Hongkong  to  accede  to  Admiral  l^ewey^s 
application. 

For.  Rel.  1S96,  1092. 

^  I  haye  the  honor  to  inform  you  that  on  the  22nd  ultimo  I 
reoeiyed  the  following  telegram  t)f  that  <late  from  Mr.  Harris,  Tnited 
States  con.sul  at  Nagasaki:  'Asa^rtain  if  Japanese*  (loveriiment  will 
allow  dock-yard  company  here  to  do(*k  sliips  of  our  fle«>t  tluriiig 
armistice.     Answer  soon  as  possible.^ 

**  From  an  interyiew  had  with  the  vice-minister  for  foreign  affairs 
it  is  clear  that  the  Japaiu^se  (loyernment  an^  stnnigly  i*onyinceil  that, 
the  present  lieing  an  armisti<'e  and  not  definite  |M»af*e,  the  n'lation  of 
neutral  and  l>elligeront  n^mains  unchanginl :  and  that  therefon*  they 
could  not  without  a  bn^ach  of  neutrality  allow  the  dot*king  of  Unite<l 
States  war  vessels  in  a  Japanese*  ]M)rt. 

"  Mr.  Harris  was  acconlingly  on  the  24th  ultimo  answered  by  wire 
in  the  negative.  He  has  since  infonne^I  me  that  his  telegram  to  me 
was  sent  in  view  of  a  telegram  to  him  from  Admiral  Dewey  request- 
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ing  him  to  ascertain  wliether  dups  of  Ae  fl^  eouldi  lie  ^dodked  it 
Nagasaki  during  the  annietiGe,  and  desiring' an^eedy  xeply.^ 

Mr.  Bode,  mln.  to  Japan,  to  Ifr.  Day,  See  of  Stated  Ma  190;  S^^ A  IM^ 
MS.  Desp.  JalNui. 

* 

September  21,  1898,  after  the  ocmolnskp  of  the  gonenl  armiMiinff  ^ 
between  the  United  States  and  ^pain,  the  Department  of  State  lie 
structed  the  embaaqr  of  the  United  S^tates  in.  LoiidMi  that  it  wm 
desired  to  send  the  amaU  ligi^-draft  gunboat  Hdena  to  QiJnafGir 
river  service,  for  which  purpose  she  was  expressly  built,  and  that 
she  would  sail  about  Oetobor  1st,  toudiixig  at  Bermuda,  Madrin, 
and  Gibraltar.  The  embassy  was  instructed  to  ask  perniiaBdon  for 
the  vessel  to  visit  Bermuda  and  Gibralttf  and  boal  there,  with  Aa 
understanding  that  s^  ^does  not  reinfM*te  Aaiatie  Squadron  for 
operations  against  Spain  should  hostUitieis  be  resumed." 

The  desired  permission  was  granted  by  the  British  Govenumait  tm 
the  understanding  expressed  in  the  application. 

For.  B^.  1898,  1005. 

By  the  protocol  between  the  United  States  and  Spain,  eoodbidad 
at  Wadiington,  August  12,  18M,  hostilities  were  immediately  fUi* 
pended,  and  it  was  provided  tliat  commissimiCTs  Aonld  meet  at  Fam 
to  treat  of  peace.    Subsequaitly  the  U.  S.  B.  Mari^ta^'  cm  vistiBg 

the  Dutch  port  of  Curasao,  in  the  West  Indies,  was,  after  a  stay  of 
forty-four  hours,  requested  to  depart.  The  American  minister  at 
The  Hague  was  instructed  to  bring  the  matter  to  the  attention  of  the 
Dutch  Government  and  to  inquire  whether  it  regarded  its  neutrality 
proclamation  as  being  strictly  applicable  during  the  existing  truce 
and  when  the  treaty  of  peace  seemed  to  be  on  the  eve  of  consumma- 
tion. It  was  stated  that  other  neutral  powers  had  treated  the  armis- 
tice between  the  United  States  and  Spain  as  a  practical  end  of  the  war, 
and  had  admitted  public  ships  of  the  United  States  freely  to  enter 
their  ports  for  docking,  taking  on  supplies,  and  for  other  purposes. 

Mr.  Hay.  Sec.  of  State,  to  Mr.  Newel,  min.  to  the  Netherlands,  No.  1^ 

Feb.  8,  1899,  MS.  Inst.  Netherlands,  XVI.  401. 
See,  also,  Mr.  Hay,  Sec.  of  State,  to  Mr.  White,  charge  at  London.  Oct. 

24,  1898,  No.  917,  MS.  Inst.  Great  Britain,  XXXIII.  14. 

X.  RESPECT  DUE  TO  NEUTRAL  TERRITORY, 

1.  Inviolability. 

§  1334. 

On  May  2,  1793,  the  United  States  received  from  Mr.  Hammond, 
the  British  minister,  a  request  for  the  restoration  of  the  British  ship 
Grange^  which  had  been  captured  by  the  French  frigate  UEmhui- 
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cade^  in  the  Delaware  Bay,  and  brought  to  Philadelphia.  Next  day 
Mr.  Jefferson  assured  Mr.  Hammond  that  the  United  States  would 
**  certainly  not  see  with  indifference  its  territory  or  jurisdiction  vio- 
lated '"  by  either  belligerent,  and  that  an  inquiry  would  at  once  be 
maile  into  the  facts.  On  the  same  day  Mr.  Jefferson  wrote  in  a 
similar  sense  to  the  French  minister  and  a.sked  that  the  ship  be 
detained  till  the  Presidents  decision  could  be  made.  Sul)se<|uently 
Mr.  Jefferson  asked  that  the  ship  and  her  cargo  be  restored,  and  this 
was  done. 

Am.  state  Papem,  For.  Ret  I.  148,  ISO;  Moore.  Int.  Arhitratioiw.  IV. 
3SIG8:  Mr.  Jefferwrn.  See.  of  State,  to  ttie  Britiiili  luliiiMter.  May  3. 
17»i  5  MS.  Uom.  Let  101 ;  Mr.  Jeff?rw>D,  Sec.  of  State,  to  tbe  French 
mlniater.  May  3,  1793.  Id.  100. 

"As  in  cases  where  vessels  are  reclaimed  by  the  subjects  or  citizens 
of  (he  tN*lligorent  |M>wers,  as  having  Ix^n  taken  within  the  jurisdic- 
tion of  the  lTnite<l  States,  it  lx»comes  necessary  to  ascertain  that  fact, 
by  testimony  taken  according  to  the  laws  of  the  United  States,  the 
governors  of  the  several  States,  to  whom  the  application,  will  \w,  made 
in  the  first  instance,  are  desired  immediately  to  notify  thereof  the 
attorneys  of  their  respective  districts.  The  attorney  is  thereuiion 
instnicteil  to  give  noti<*(<!  to  the  principal  agiMit  of  lM>th  parties,  who 
may  have  come  in  with  the  prize,  and  also  to  the  consuls  of  the  na- 
tions interested,  and  to  recommend  to  them  to  ap|)oint,  by  mutual 
consent,  arbiters,  to  <lecide  whether  the  capture  was  made  within  th«^ 
jurisdiction  of  the  United  States,  as  stated  to  you  in  my  letter  of  the 
8th  instant,  according  to  whose  award  the  governor  may  pnK*ee<l  to 
deliver  the  vessel  to  the  one  or  the  other  party.  But  in  case  the  par- 
ties,  or  consul  shall  not  agn^e  to  name  arbiters,  then  the  attorney,  or 
some  person  sul)stitute<I  by  him,  is  to  notify  them  of  the  time  and 
place*  when  and  where  he  will  be,  in  onler  to  take  the  de|Kisitions  of 
such  witnesses  as  they  may  cause  to  come  U^fore  him,  which  de|)osi- 
tions  he  is  to  transmit  for  the  information  and  decision  of  the 
President.'' 

Mr.  JeflTenion,  Sec.  of  State,  to  Mr.  llaninnHKl.  BrU.  niln..  Nov.  10.  ITtKl. 
Am.  State  Pnfiem.  For.  Rel.  I.  \K\\  1  WaltV  State  PHin^m,  UHt; 
4  JeflTeraon'H  Works.  741 

No  foreign  |>ower  can  of  right  institute  or  erect  any  awirt  of 
judicature  in  the  Unitwl  States,  e.\<vpt  such  as  may  lx»  warrantetl 
by  treaties,  and  the  admiralty  jurisdiction  which  has  UH»n  exen^istnl 
in  the  riiite<l  States  by  the  i*onsuls  of  France,  not  being  so  warranted, 
is  not  of  right  and  cannot  lie  re<*ognize<i 

Glaiw  r.  Sloof)  R^^taey  (1704).  3  UaU.  (k 


loss  mmmMMt.      -;'  HacL 

By  a  royal  oednk  ctt  June  14, 1797,  tibef  SSng^iif  Bpua  dadand 
that  the  immunify  of  the  ooasts  of  aU  liSm  dfateioos  flhoald  not  te 
limited  as  theretofore  ^tgr  the  doabkftf  uid  lumttaift  leadi  of  a 
cannon  shot,  imt  I7  the  distance  of  two  aftikB  ol  nbe  fcbttbdfed  totei 
each,''  and  that  no  prize  made  within  t&at  distowe  «lioiiId  be  w$M 
nnleas  it  belonged  to  a  power  with  wlildi  he  wke  ai  war.  AUpfim 
made  within  that  limit  were  to  be  adjudged  by  ^le^Spaii:^  trflboBBk; 
thoee  made  ontaide,  by  the  tribmiala  of  the  capfor.  But  tiiis  lA 
was  subject  to  the  qualificatimi  that,  if  a  neirtral  vesad  mfibmA 
outside  the  territorial  distmce  and  faooqgphA  into  a  Spimiflh  port 
should  oontaitt  Spanidi  property  amounting  to  »  halt  of  the  value  of 
the  cargo,  tlie  whole  prise  should  be  judged  by  the  S](mi]di  tribunalB^ 
while,  if  the  Spanish  property  on  board  aikiduhted  to  lees  than  half 
the  value  of  the  cargo,  the  tribunals  of  the  eaptor  should  take  cogiu- 
sance  of  it. 

10  MS.  Dom.  Let  284. 

The  invasion  of  neutral  rij^ts  by'  an  attack:  on  one  bdffigeiedt 
cruiser  by  another  on  neutral  waters  is  not  oondbiied  fay  the  fact  tiiat 
the  chase  was  bc^un  outside  of  the  neutral  fine. 

Mr.  Madison,  Sec.  of  State,  to  Mr.  ttonro^  Nov.  2B^  1S06^  US.  iMt  U. 

States  Ministers,  VI.  SOT. 

"  I  take  the  true  principje  to  be,  that  'for  violations  of  jurisdiction, 
with  the  consent  of  the  sovereign,  or  his  voluntary  sufferance,  in- 
demnification is  due ;  but  that  for  others  he  is  bound  only  to  use  all 
reasonable  means  to  obtain  indemnification  from  the  aggressor,  which 
must  be  calculated  on  his  circumstances,  and  these  endeavors  bond 
fide  made;  and  failing,  he  is  no  further  responsible.'  It  would  be 
extraordinary  indeed  if  we  were  to  be  answerable  for  the  conduct 
of  belligerents  through  our  whole  coast,  whether  inhabited  or  not" 

Mr.  Jefferson,  President,  to  the  Secretary  of  State,  Apr.  21,  1807,  5  Jef- 
ferson's Works,  69. 

In  the  case  of  the  American  privateer  brig  General  Armstrong^ 
which  was  destroyed  by  an  English  squadron  in  the  harbor  of  Fayal 
in  1814,  the  United  States  claimed  indemnity  from  Portugal  on 
account  of  the  failure  of  protection.  Louis  Napoleon,  to  whom  the 
case  was  referred  as  arbitrator,  disallowed  the  claim  on  the  ground 
that,  before  the  fight  took  place,  the  commander  of  the  privateer 
omitted  to  invoke  the  protection  of  the  colonial  authorities. 

Moore,  Int.  Arbitrations,  II.  1071,  1096. 

See,  also,  HaU.  Int.  Law  (4th  ed.),  648;  Abdy*s  Kent  (2d  ed.),  157; 
Lawrence's  Wheaton  (1863),  720;  Dana's  Wheatoo,  208;  1  Kenfji 
Ck>mm.  118,  Uolmes*s  note ;  Wharton's  Comm,  on  Aol  Law,  |  249. 
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An  tu  tbe  dlHtributioii  of  tlie  approprlatloD  made  by  ConicreMN  In  tbiH  oaiie, 
HPe  21  0|i.  At.  (3eii.,  IM,  523. 

A  capture  made  in  neutral  waters  is  as  lietween  enemies,  deemed  to 
all  intents  and  purposes  rightful.  It  is  only  by  the  neutral  soven^ign 
that  its  \epi\  validity  (*an  l)e  called  in  question;  and  if  he  omits  or  de- 
clines to  inter|X)se  a  claim,  the  property  is  condemnable,  jure  lM*lli«  to 
the  captors.  If  the  raptured  vessel  commence  hostilities  ui)on  the 
captor  in  neutral  waters,  she  forfeits  the  neutral  protection,  and  the 
capture  is  not  an  injury  for  which  redress  can  be  soufz:ht  from  the 
neutral  sov€»reign. 

The  Anne,  .3  Wheat.  435. 

The  minister  of  Colombia  haviufz:  (*omplained  of  the  (*nptun*  within 
the  territorial  waters  of  the  United  Stat<»s  bv  the  JA/rx  and  another 
Spanish  bri^  of  the  (\)lombian  privateer  Zulmi\  whi(*h  was  taken  to 
Havana  and  iletained  then*,  top*ther  with  the  nvw,  the  minister  of 
the  Uniteil  Stat(>s  in  Madrid  was  dire<'te<l  to  pn>M*nt  the  ras4*  t(»  the 
Sfianish  (iovernment  ^^and  demand  an  immcHliate  n*storation  of  tlic 
Zulmi  and  her  crew,^'  as  well  as  dama^i^s  for  her  unlawful  (*apture 
and  detention.  *^V  <*ompliam'e  with  this  demand,*'  said  the  lX*part- 
ment  of  State,  ^^  is  due  to  the  violatefl  authority  of  the  rnite<l  States, 
and  to  the  Hdelitv  with  which  this  (iovernment  has  oI)mtv4m1  a 
neutrality  during  the  existing  war.'' 

Mr.  IMajr.  8ec.  of  State,  to  Mr.  A.  II.  KTerett.  nilii.  to  S|»filn.  Jnii.  l.'i.  1K2T. 

MS.  InKt.  r.  StateH  MinlKtem.  XI.  ZVl. 
As  to  the  <*H|yture  of  an  An)eri(*aii  veiiHel  <*alle<1  tlie  KrWm  by  n  KrUlf<h 

ituImt  apiianMitly  within  rortuinM**«e  jurlwllctloii.  M*e  Mr.  (*ht.v,  Si<«*. 

of  State,  to  Mr.  Iloluiev.  M.  i\,  Man>h  10.  182«S,  21  51S.  iKmi.  \a*x,  2K!i. 

It  is  a  principle  of  the  law  of  nations  that  no  lNdIigi*nMit  can  right- 
fully make  use  of  the  territory  of  a  neutral  state  for  U'lligi^n'iit  pur 
poses,  without  the  consent  of  the  neutral  government. 

(tiHhlnic.  At.  (Sen.,  IKTA  7  (>|i.  3ir7. 

The  pursuit  by  a  iN^lligen^it  rruis4*r  of  an  enemy's  ship  within 
neutral  waters,  and  driving  the  latter  ashon\  i^  a  violation  of  the 
law  of  nations. 

Mr.  Seward.  Set*,  of  State,  to  Mr.  Tawuira.  May  21.  1»««.  .MS.  .NoteM  to 
S|Niln.  VI.  378. 

**I  am  dlrei*te<l  liy  tbe  Prenldent  to  ask  yon  to  i:iv«*  tbe  ftillowini;  in*«tm«- 
tlona,  explieltly.  to  tin*  naval  offlivrx  i>f  tli«*  l*nlti*<l  Station,  namely  : 
Flratly,  that  uialer  no  rircnnistant'eK  will  tlM*y  M*ix**  any  fnrfiirii 
Teaael  within  tlK»  wat«YM  of  a  friendly  nation."  .Mr.  S4*\v:inl.  S4>«-.  nf 
8tate.  to  Mr.  WeiU^H.  S4K*.  of  Navy,  AUR.  8.  iMUi.  Blue  Ikiok.  .North 
America.  No.  5  il»ti3),  a,  4. 
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In  a  imto  of  Dec.  12,  1804,  which  s<?ems,  by  tin  iintli'rslandiuf 
between  Mr.  Seward  and  the  Drnzilian  legation,  not  to  have  beeu 
fonimlly  submitted  by  the  latter  til!  the  21st  of  December,  t^ertain 
demands  were  presented  in  connection  with  the  capture  of  the  Con- 
federate cruiser  Florida  by  the  U.  S.  S.  M'ackii^ett  at  Bahia.  Brszit. 
on  the  7th  of  the  preceding  October.  The  Wai-hnsett  had  been  some 
days  in  port,  when,  on  the  4tli  of  Ot'tolKir,  the  Florida  arrived,  sixty- 
one  days  out  from  Teneriffe,  and  applied  for  (>ernii.sHioii  to  ubtniii 
proviHions  and  coal  and  U>  repair  her  boilers,  wliich  were  iu  Iwd  roii- 
ditioii.  The  United  States  connul  opposed  her  receiving  any  hiw- 
pitality.  but  the  authorities  allowed  her  4f*  houi-s  for  i)n)vi!iiu(LS 
and  a  further  time  for  repaii-s,  subject  to  an  examination  by  B 
machinist,  and  the  (xhisuI  was  said  to  have  giyen  a  pledge  for  tha 
obserraace  of  neatl^ty  by  the  commander  of  the  TTocAwMff.  At 
dawD  of  the  Ttb  of  October,  however,  the  Wachwett  was  seeo  ta 
leave  her  anchorage  and  approach  the  Florida,  and  soon  afierwwr^ 
to  fire  on  the  latter.  The  commander  of  the  Brazilian  naval  divinca 
then  present  jntervtoed,  end  the  firing  ceased.  But  it  was  soca 
afterwards  perceived  that  the  Florida  was  in  motum,  and  that  tha 
Wachuaett  was  towing  her  out  to  aea.  The  Braalian  ccMnmandv 
pursued,  but  could  not  overtake  her,  and  the  Florida  was  brou^  to 
Hampton  Boads.  The  conail,  who  had  been  actively  implicated  ia 
the  affair,  left  on  the  Wachvsett.  The  Brazilian  Government  de- 
manded (1)  a  "solemn  and  public  declaration  by  the  Government 
of  the  Union  that  it  was  surprised  by  the  unusual  action  of  the  com- 
mander of  the  Wachusett,  which  it  highly  rebukes  and  condemns, 
regretting  that  it  should  have  occurred; "  (2)  the  "  immediate  dis- 
missal of  said  commander,  followed  by  the  commencement  of  proper 
process;  "  and  (3)  "  a  salute  of  21  guns  to  be  given  in  the  port  of 
the  capital  of  Bahia  by  some  vessel  of  war  of  the  United  States, 
having  hoisted  at  her  masthead  during  such  salute  the  Brazilian  flag." 
The  Brazilian  Government  also  claimed,  "  as  reparation,  full  liberty 
to  the  crew  and  all  individuals  who  were  on  board  the  Florida  when 
she  was  captured ;  and  the  delivery  of  the  vessel  to  the  Government 
of  the  Emperor  "  in  one  of  its  ports, 

Mr.  Seward.  Dec.  26,  1864,  replied  that  the  President  disavowed 
and  regretted  the  proceedings  at  Bahia;  that  he  would  suspend  the 
commander  of  the  Wachnsctt  and  direct  him  to  appear  before  a  court- 
martial;  that  the  consul,  as  he  admitted  that  he  advised  and  incited 
the  commander,  would  be  dismissed,  and  that  the  flag  of  Brazil 
would  receive  from  the  United  States  Navy  the  honor  customary  io 
the  intercourse  of  friendly  maritime  powers.  This  answer,  said  Mr. 
Reward,  rested  exclusively  upon  the  ground  that  the  capture  of  tha 
Florida  was  "  an  unauthorized,  uulawful,  and  indefensible  exercise 
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n{  tho  naval  forego  of  the  TTnited  States,  within  a  foroi^  ronntrv,  in 
(lt*Kan<*o  of  its  estal)lishe«l  and  duly  rwogiiize<i  (lovcrnniont."  As  to 
till  raptuivd  rn»\v  of  the  Fton<hi^  it  was  stated  that  they  wouhl  Im»  s<»t 
at  liU»rty  to  s4H»k  ivfup*  wherever  they  eouhl  fin<l  it,  with  the  hazard 
of  n»<'aptun»  when  U^yond  the  jurisdiction  of  the  Fnited  States. 
With  referenet*  to  the  demand  for  the  return  of  the  Florida  to  Baliia, 
Mr.  Seward  state<l  that  the  vtn^sel,  while  anchored  in  Hampton  Roads, 
sank  on  the  2Hth  of  XovemlxT,  owing  to  a  leak  which  (»ould  not  Im» 
»^>a  son  ably  sto[)[KMl. 

Mr.  Hnrliozjt  <]a  SUvn.  Rrnzllhin  clmn;o,  to  Mr.  Sewanl.  I><h\  12.  IHirl, 
MS.  NotoH  from  HrazU ;  Mr.  St'wanI,  S<m'.  of  Stiite.  ti>  Mr.  HartM»za 
da  SUva.  INh*.  2(1.  1H«'4.  MS.  Not(^  to  Brazilian  \a%.  VI.  IT.'i. 

8<*e,  alHo.  Mr.  S4*\var(l  to  Mr.  HarlK^i  <la  SUva.  m><\  l.'i.  1Hi'»4.  Id  .'{111; 
Mr.  S4*\vanl.  St^*.  of  State,  to  Mr.  Wohb.  lulii.  to  Brazil.  No.  1441.  Juiii* 
15.  IHiri.  MS.  IiiHt.  Brazil.  XVI.  ll."*. 

Ah  to  tilt*  K|NH-lal  Haluto  to  tli«*  tlaK  of  Brazil.  s<*4>  IMp.  Tor.  IStMi.  11.  :to2. 

;jor>.  ;to7. 

Witli  reference  to  a  rejKjrt  that  the  triMips  of  (leneral  Diaz,  after 
defeating  and  routing  their  a<Iversaries  on  Mexican  S4)il.  piirsueil 
th€*m  int<»  Te.xas,  where  they  a^ain  attacked  and  <lis|)ersed  them, 
Mr.  Kvarts  in.structtnl  the  American  minister  in  Mexico:  '•While  it 
is  d<'enie<l  hardly  probable  that  this  unjustifiable  invasion  of  Ameri- 
can soil  was  made  in  oU'diena*  to  any  s|MH*ific  orders  from  the  Mexi- 
can capital,  it  is,  nevertheless,  a  ^rave  violation  of  international  law, 
which  can  not,  for  a  moment.  In*  overl(N>ked.  Vou  aiv  iiistriK-ted  to 
call  the  attenticm  of  the  oflin^rs  of  the  ///'  fnrtn  (■overmncnt  with 
whom  you  are  holding  unofficial  inter(*ours4'  to  this  cas4*,  and  to  say 
that  the  (lovernment  of  the  Tnited  States  will  (*nnfidcntly  ex|MMi  a 
pnmipt  di.savowal  of  the  act,  with  re[mration  for  it>  i*onse<|uen<vs,  and 
the  punishment  of  its  {MTiM^trators.*' 

Mr.  Kvarts.  S<m'.  of  Stat»\  to  Mr.  FohIit.  No.  :ttCi,  Jiiiio  21.  1H77.  For.  \W\, 
1S77.  41.T 

A<M*ordin^  to  the  Ja[)an<*s4*  official  Matcmcnt  of  tin*  Ryt^ht  teltti  inci- 
«Ient,  diinese  neutrality  wa>  htOd  to  U*  im[)«Tfcrt.  l»i*in^  applicable 
only  to  places  not  <M*cupied  by  the  armed  fonvs  of  either  ltellip*n*nt, 
S4)  that,  when  the  vess4d  es<*a|H'd  from  Port  .Vrthiir  and  Miu^ht  a>y- 
him  at  CheftNi.  Japan  was  justiti<*d  in  ivpirdin^  the  harlH>r  (»f  diefoo 
as  l)elli|^*rent,  so  far  as  the  incident  in  (|ueMion  wa>  conc^'rned.  With 
the  termination  of  the  incident  the  neutrality  of  the  |Hirt  ua^  n*viviMl. 
Tlie  Ja[)anes4*  (lOvernment  also  contended  that  Ku>s>ia  had  di>re- 
n»pirded  her  enpip^ment  t4)  n*s|>«»ct  the  iitMitrality  of  China,  by  e>tab- 
lishinfT  a  system  of  win»le>v*H  telegraphy  U'twtvn  P*>rt  Arthur  and  the 
Russian  i*onsul  at  (*hef(N>.  The  JapancM*  iioverniiient  als4)  alle^nl 
tkat  the  statement  uf  the  cummander  of  the  Kye^htUlni  that  hib  ship 
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was  disarmed  oo  arrimil  at  Onfoo  was  untrue,  and  that  the  Rytthi- 
tdni  wsa  in  fact  tlte  first  to.  begin  hostilities,  whioh  resulted  in  Iwr 
capture. 

Tat.  RflL  ISOt,  ua. 

"  There  are,  of  eouiss,  states  which  an;  unable;  »)  to  demean  them- 
selves as  to  be  Mititled  to  have  their  neutrality  thus  rc!4pei.-tf<),  tis  nn^ 
the  case  when  the  Variag  and  Koriets  were  attacked  in  Korejin  waliTs 
at'Cbemulpo;  and  as  seems  to  have  been,  at  any  rate  partially,  tin' 
case  when  the  Ryethet^m  was  forcibly  abducted  from  tiip  Chiiier*- 
harbor  of  Chefoo." 

Nentral  Datla  tn  a  Maritime  War,  br  Thomsfl  tosUne  Htrilawl,  Fm- 
oeedlngB  of  tbe  Britlsb  Academy,  IL  8. 

2,  Duty  id  PMvmrr  TtOLtxiaam. 

%  1S86, 

In  all  the  authorities  ao  far  cited  tin  question  of  the  legal  status  of 
the  men  of  war  and  other  public  property  of  a  foreign  sovereipi  is 
discussed  frcnn  the  point  of  view  of  privilege  and  exemption.  Noth- 
ing is  said  as  to  the  question  of  protection,  nor  is  it  intimated  that  \\w 
circumstance  that  the  property  is  exempt  from  the  local  jurisdiction 
imposes  upon  the  local  sovereign  a  special  obligation  to  proled- 
Marshall,  in  his  opinion  in  the  case  of  the  Exchange,  speaks  of  tbe 
public  ship  in  the  port  of  a  friendly  nation  as  being  "under  the  pro- 
tection of  the  government  of  the  place,"  but  the  same  thing  is  true  of 
the  merchant  vessel ;  and  it  does  not  appear  that  he  intended,  by  the 
phrase  in  question,  to  make  any  distinction  between  the  two  thin^^ 
There  is,  however,  a  class  of  cases  in  which  the  duty  of  protection  of 
men  of  war,  as  well  as  of  merchant  vessels,  in  the  ports  of  a  friendly 
country  has  been  expressly  considered.  It  has  sometimes  happened 
that  a  man  of  war  or  a  merchant  vessel  of  one  belligerent  has  been 
attacked  by  the  other  belligerent  in  neutral  waters.  In  such  case, 
what  is  the  measure  of  the  neutral's  duty? 

This  question  has  twice  concerned  the  United  States  as  an  injured 
belligerent.  In  March,  1814,  the  United  States  frigate  Essex  was 
attacked  and  destroyed  by  the  British  men  of  war  Pkoebe  and 
Cherub,  just  outside  the  limits  of  the  port  of  Valparaiso,  but  in  terri- 
torial waters.  No  claim  for  reparation  appears  to  have  been  made  in 
this  case;  nor  does  it  appear  to  have  been  alleged  that  there  was  negli- 
gence on  the  part  of  the  territorial  sovereign  in  not  preventing  the 
attack. 

In  September  1814  the  American  privateer  General  Armstrong, 
Captain  Reid  commander,  was  destroyed  by  a  British  squadron  in 
the  port  of  Fayal,  within  the  jurisdiction  of  Pcvtngal.    Tbe  figftt 
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was  begun  by  the  privateer  firing  into  a  Briti$;h  longboat  which  was, 
as  Captain  Reid  maintained,  engaged  in  a  design  to  l>oard  him. 
Three  hours  afterwards  a  set  attack  was  made  on  the  privateer  by 
boats,  but  it  was  repulse<l.  Later,  thc^  privateer  was  scuttled  and 
destroyed.  It  was  admitted  at  the  time,  though  it  was  questioned 
afterwards,  that  the  authorities  of  the  port  were  physically  unable  to 
protect  the  privateer  against  the  British  attack,  and  no  application 
was  made  to  them  for  protection  till  after  the  firing  into  the  long- 
boat 

November  13,  1815,  Mr.  Monroe,  Secretary  of  State,  instructeil  Mr. 
Sumter,  United  States  minister  at  Rio  de  JaneinK^then  the  seat  of 
the  Portuguese  court,  that  it  was  hoped  that  a  sense  of  what  was 
^  due  to  their  own  dignity,  as  well  as  a  sense  of  justi<*c  to  the  citizeas 
.)f  the  United  States  "  who  had  *'  suffennl  by  the  lawless  capture  and 
destruction  of  their  vessels  and  pniperty  by  British  cruis<»rs  within 
the  territorial  jurisdiction  of  Portugal/'  would  ''  in<lu<t>  the  Portu- 
guese Government  to  adopt  effectual  nieasun^s  to  cause  n*paration  to 
be  made,^^  and  that  ^'  this  point  shouM  In'  pn^sscnl  as  far  as  it  may  be 
useful  or  proj)er  to  do  so.''  • 

In  a  later  instruction  of  January  3,  IHUk  Mr.  Monnn*  iiifornuHl  Mr. 
Sumter  that  the  ''growing  fnH]uency  *'  of  outrages  siniilur  to  that  in 
the  case  of  the  General  ArmHtrouy  made  it  *'  mon»  than  ever  neces- 
sary "  for  the  Unite<1  State's  *' to  exact  fnini  nations  in  amity  with 
them  a  rigid  fulfillment  of  all  the  obligations  which  a  neutral  char- 
acter imposes,''  and  that  the  Pn>sident  did  not  doubt  that  the  Priiuv 
Regent  of  Portugal  would  a.ss<*rt  '*  the  rights  of  hi^  own  dominion, 
and  those  of  a  belligerent  |)ower  in  friendship  with  him;'*  and 
he  requested  Mr.  Sumter  ''to  bring  all  the  cinMini*^tan(vs  of  the 
transaction  distinctly  to  the  view  of  the  PortugucM'  (loverninent,  and 
to  state  the  claim  which  the  injured  |>arty  has  to  inuntnliate  imlemni- 
fication.''  * 

Before  these  instructions  were  nnvivt**!  by  Mr.  Sumter,  the  Portu- 
guese Govenmient  had  directed  its  minister  at  lii>nd4»n  *'  to  n*quire 
satisfaction  and  indemnifi(*ati(m  *'  not  i»nly  for  certain  Portugueste 
subjects  whose  persons  or  pmixTty  on  >hon'  wen*  injunnl  by  the 
British  fire,  but  also  ••  for  the  American  privateer,  whose  >«ifety  was 
guarantee<l  by  the  prottvtion  of  a  neutnil  |Mirt.'* 

In  1818  Mr.  John  Quincv  Adants,  th<*n  Se<*n*tarv  of  State,  ad- 
dressed  a  note  to  the  Portugiu*s(*  minister  (*«>n(vrning  the  clainu  con- 
cluding as  follows:  **  It  is  hi>|MHl  y4>ur  (lovernment  will,  without 
further  delay,  grant  to  the  sufferers  by  that  tran>action  the  full  in« 
demnitv  to  which  thev  are  bv  the  laws  of  nations  entitled.**' 


•  M8.  ln!«t.  to  I'.  S.  Ministers,  VIII.  LV 
»MH.  IliMt.  r.  Stxitt*s  MliiUton*.  VIII.  'JM. 

«  Mr.  AdtiiiiM.  S«^-.  of  Stuff,  to  l*urtuiniviM*  uiiu..  Mareb  14,  1811k  WL  NotM  t» 
For.  Left.  11.  315. 


1:094  srairmuicrr.  [^im. 

'Widi  tihifl  oonimninMttion  the  diplonutic  oorrespondence  was  clos'il 
lor  a  period  of  nearly  twenty  years.  It  Wms  reopened  in  1H85.  whea 
Ms.  Aabary  Dickens,  Actii^  Secretary  of  Stato,  writing  to  Mr. 
Eavana^,  United  States  chargS  d'affaires  ut  Lii^bon,  in  retatian  ti> 
daims,  observed  that  **  another  daim  whldi  a  [tpeared  to  Ihe  Depart- 
tnent,  upon  the  rtatement  submitted  in  behalf  of  the  partios  mte^ 
ested,  to  be  well  ftmnded,"  and  which  he  wbk  '^  Hccordingly  in^Inirl»i 
to  present  to  the  Gorermnent  of  Portugal."  whs  that  of  the  brig 
tretieral  Armstrong.  "The  Portngnese  authorities  having  .  .  . 
failed,''  said  t&e.  Pickens,  ''to  affo«d  to  tikis  vessel  the  protectioa  \a 
which  she  was  entitled  in  a  friendly  port,  wliich  she  had  entered  ns  sn 
asylum,  the  Gkivemtnent  is  nnguestionably  bound  by  the  law  nf 
niUaons  to  make  good  to  the  saffwers  all  .the  damiiges  sustained  in  roii- 
sequence  of  the  neglect  of  so  obvious  and  acknowledged  a  dtity,"* 

Under  theee  instmdaons  the  claim  was,  after  further  c>nn»iderRtioii. 
somewhat  tentatively  and  doubtfully  presented.  A  eorTes[H)iiilpii(¥ 
ensued,  and  the  Portngnese  Government  at  k'li^h  di'i-Jiin-d  tlx-  rlaim 
to  be  inadmissible;  and  on  January  10,  1844,  Mr.  Upshur,  as  Heoe- 
tary  of  State,  informed  the  cloinumts  that  the  Department  of  Stab 
was  unwilling  to  press  it  further.  "Argument  and  importuni^" 
had,  he  declared,  been  exhausted,  and  the  Government  oonld  "an 
notiiing  in  the  circiuQstances  to  justify  or  warrant  it  in  having  n- 
coorse  to  any  other  weapons."  *  This  positicm  was  reaflBrroed  by  Ae 
Department  of  State  in  August,  1844,  and  it  remained  undistutbed, 
though  the  claimants  had  appealed  to  Congress,  till  184P,  when  Mr. 
Clayton  became  Secretary  of  State.  Mr.  Clayton  took  ground  in 
advance  of  any  of  his  predecessors.  He  made  a  positive  demand 
for  redress,  on  the  ground  that  Portugal  was  under  an  absolute  obli- 
gation either  to  enforce  her  neutrality  or  to  afford  compensation  for 
any  injury  resulting'  from  her  failure  to  do  so,  as  well  as  on  the 
ground  that  the  governor  of  Fayal  had  not  used  all  the  means  in  his 
power  for  requiring  the  neutrality  of  the  port  to  be  respected.  The 
Portuguese  Government  refused  to  yield  to  this  demand,  but  offered 
arbitration.  Mr.  Clayton  declined  arbitration,  and  the  two  countries 
seemed  to  be  on  the  brink  of  rupture,  when  Mr,  Webster  became  Sec- 
retary of  State  and  accepted  the  Portuguese  offer.  Louis  NapoletHi 
was  chosen  as  arbitrator.  He  rendered,  November  30,  18.52,  an  award 
in  which  he  held  that  as  Captain  Reid  did  not  "in  the  beginning'' 
apply  for  the  intervention  of  the  neutral  sovereign,  but "  had  recourae 
to  arms  for  the  purpose  of  repelling  an  unjust  aggression  of  which 
he  claimed  to  be  the  object,"  and  thus  "  released  that  sovereign  from 

a  Mr.  Dickens.  Act.  Sec.  of  State,  to  Mr.  KftTaaagli,  May  20,  1835,  MS.  Inst 
Portugal.  XIV.  24. 

>•  )fr.  Upsliur,  Sec.  of  State,  to  Mr.  S.  C.  Reld,  Jaa  10,  1844,  33  Ma  pom- 
Let.  46a 
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the  obligation  to  aifoni  him  protection  by  any  other  moans  than  tliat 
of  a  pacific  intervention/'  Portugal  could  not  Im»  held  n»siK)nsible  "  tor 
the  result  of  a  collision,  which  t<K)k  place  in  contempt  of  her  rights 
of  sovereignty,  in  violation  of  her  territory,  and  without  the  local 
officers  or  lieutenants  being  requested  in  proper  time  or  warned  to 
grant  aid  ami  protection  to  those  to  whom  it  was  due/' 

It  is  obvious  that  the  arbitrator  did  not  decide  that  the  Portuguese 
(rovemnient  was  under  an  absolute  duty  to  protect  the  [)rivateer  in 
all  contingencies. 

Not  long  after  the  decision  of  the  arbitrator  was  rendered  Mr.  Sam 
C.  Reid,  jr.,  as  agent  of  the  owners,  offict»rs,  and  crew  of  the  privateer, 
made  a  claim  against  the  Unite<l  States,  base<l  partly  on  the  allega- 
tion that  the  case  was  not  j)roperly  pn»st»nte<l  to  the  arbitrator.  This 
claim  was  referred  to  the  Court  of  Claims,  which,  in  1858,  by  a  vote 
of  two  to  one«  n*i>orted  against  allowing  it.  The  Court  of  Claims, 
while*  citing  Bynkersh(M>k  as  maintaining  a  dcK*trine  which  would 
make  Portugal  in  any  event  liable  for  the  loss  of  the  privatetT,  if  the 
privateer  was  not  the  aggressor,  quote<l,  as  maintaining  the  op|>osite 
view,  Kent,  Wheaton,  and  Kliil)er. 

Ky  a  bill  which  lN*<>ame  a  law  May  1.  1882,  without  the  approval 
of  the  President,  the  sum  of  $70,7Jjy  was  appropriatiHl  for  tlie  pay- 
ment of  (he  claim,  but  not  upon  any  particular  grouml.  Mr.  IN'udU*- 
ton,  who  supiK)rte<l  the  bill  in  the  Senate,  said:  '*  I  do  not  care  to 
place  this  claim  u{K)n  any  [mrticular  or  sp<NMal  lepil  gnnind,  althnu^li 
I  think  it  is  defensible  u|>on  M»veral.  I  \\\^h  gi'titU*iiM*n  to  vote  for 
it  either  l)e<*aus<*  it  a[)|>eals  to  patriotism,  to  gtwHl  fiN^ling,  to  ati  ad- 
miration of  the  heroism  of  our  (*ountrvmen  which  wa<  displaved  cm 
that  occasion."  Mr.  Piatt,  of  Connei-tieut,  the  onlv  other  Seiuit(»r 
who  s|M>ke,  said  that  the  only  oth«*r  ground  on  which  the  ehiim 
couhl  be*  put  was  '*  that  stated  by  the  Senator  from  Ohio,  that  it 
appeals  strongly  to  the  imagination.*' 

The  only  interiuitional  que>ti<»ii  actually  decided  in  the  c*a<**  of  the 
iweurnd  Armstrofuj  is  that  a  ve^*^»l  which,  in  anticipation  of  a  li<istile 
attack,  i)repan»s  to  iv^ist  it  by  forc<«,  and  \\iw-s  m>  iv^iM  it,  without 
applying  to  the  neutral  M»vt*n*igti  fop  protection,  rww  not  afterward*- 
hold  such  a  sovereign  re>pon>ibli«  for  lii<  injuries. 

The  (|uesti(»n  of  governmental  liability  lia^  lu'en  di*4*u«e<1  in  various 
cas<»s  in  whi4'h  a  vesM»l  «»f  one  U»lligi»n»nt  ha**  attacked  a  ve<M»l  of 
another  U^lligeivnt  in  the  water>  of  a  tliinl  and  ni*utnil  nation.  As 
against  su<'li  act^.  it  i^  adiuittiMl  that  the  ti'rritorv  (»f  a  niMitral  is 
inviolable,  and  it  \\\\^  tlierefon*  \h^*\\  IicI«|  that  a  U^lligcrtMit  i<  legally 
l>ound  to  re^t(»n'.  on  the  application  of  the  neutral,  enemies*  pnip- 
erty  which  he  may  have  taptured  within  the  latterV  jtiriMli(*tion  or 
bv  inean>  of  lMwtilite<«  tlicre  c«ininiittcd.'     *' The  sanctitv  of  a  claim 


X  \\  hiMtmi.  Ijiw  uf  Mart  time  <*it|*tum  and  l*rliM»  57, 
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of  territory,"  snid  Lord  Stowell  in  a  well-known  case,  ''  is  undoubt- 
edly vety  high.  .  ,  .  Wien  the  fact  is  established,  it  overriile> 
every  other  consideration.  The  capture  is  done  away;  the  property 
must  be  restored,  notwithstanding  that  it  may  actually  belong  lit  the 
enemy;  and  if  the  captor  should  appear  to  have  erred  willfully,  ftiiii 
not  merely  through  ignorance,  he  would  be  subject  to  further  pun- 
iahmMit""  Acting  upon  this  doctrine,  Lord  Stowell  ordered  tiie 
Spanish  ship  Anun,  which  was  captured  by  a  British  privateer  within 
a  mile  or  two  of  some  of  the  small  mud  islands  at  the  mouth  of  the 
Miasisnppi,  to  be  restored.* 

March  4,  1801,  the  DaoiA  mtiUBter  at  Idmim  AyMadaA  them- 
titution  of  certain  Swedish  .^ps  whidli  ind  ben  e^tesed  iff 
the  Englisdi  frigate  Sgmrr^  in  Dani^  watem  On  tba  Ulk  ki 
demanded  restitution  of  a  French  ship  captured  by  &o  Biitufa  bibb- 
tution  of  certain  Swedidi  shipa  :which  had  been  capboed  trf  flw 
Engli^  frigate  Sqviml  in  Danish  waters.  On  tiw  18tfa  lis  de- 
manded restitution  of  a  Frendi  ship  captured  t^  the  Brtliah  nai- 
of'War  AehUlea  under  similar  circumstances.  March  91  Lad 
Hawkesbiiry  replied  that  the  complaints,  so  far  aa  they  rdbted  to 
the  Swedifb  ships,  having  been  ascertained  to  be  w«U  fbnndad,  H» 
Majesty's  Government  wcrald  signify  in  the  stroogcsfc  BWniicr  its  dia- 
approt»ti<m  of  the  conduct  of  the  offending  vS&aet,  and  would  eaiM 
the  ships  in  question  to  be  released." 

Such  being  the  duty  of  the  belligerent,  what  is  the  duty  of  the 
neutral  ?  Vattel  ^  cites  the  case  of  the  Dutch  East  India  fleet,  which 
having  put  into  Bergen,  in  Norway,  in  1866,  in  order  to  avoid  ■ 
British  squadron,  was  attacked  by  the  English  admiral.  "  But,"  siys 
Vattel,  "  the  governor  of  Bergen  fired  on  the  assailants;  and  the  court 
of  Denmark  complained,  though  perhaps  too  faintly,  of  an  attempt  eo 
injurious  to  her  rights  and  dignity."  The  action  of  the  governor  of 
Bergen  was  within  his  admitted  right;  and  it  is  not  only  the  right 
but  the  duty  of  the  neutral  to  cause  its  territory  to  be  respected.  But, 
if  its  territory  is  violated  by  the  seizure  or  destruction  of  enemies' 
proi)erty  within  its  jurisdiction,  is  it  under  an  absolute  obligation  to 
the  injured  belligerent  to  compel  the  offending  belligerent  to  restore 
or  pay  for  the  property,  or  else  to  restore  or  pay  for  it  itself  f 

By  various  early  treaties  it  was  stipulated  that  if  the  property 
of  either  party  should  be  captured  within  the  jurisdiction  of  the 
other;  the  latter,  being  at  the  time  neutral,  should  do  its  utmost  to 

"  The  Vron-  Aiinn  Catbarlna,  S  C.  Rob.  1&,  1& 

»  TUe  Annn.  5  C,  Rob.  373. 

e  Ortolan.  Dip.  de  la  Mer,  II.  432. 
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restore  it,  but  at  the  owner's  expense.**  Bynkershoek  eonsiclere<l  this 
rule  unjust.  If,  for  exaniph\  the  captor  should  seizi*  the  [)ro|M'rty 
and  go  away,  was  the  private  person  to  make  war  to  regain  it  ?  By 
later  treaties,  however,  the  stipulation  as  to  the  ex|K*nse  was  omitted, 
and  it  was  provided  that  the  contracting  parties  should  us4'  ^'  all  the 
means  in  their  jKJwer ''  to  effect  restitution.  And  "  if,"  says  Bynker- 
shoek, "  it  is  the  duty  of  the  prince  to  do  this,  even  by  all  the  means  in 
his  power,  he  will  do  it  at  his  own  ex[x^nse,  even  by  war,  if  no  other 
argument  (ratio)  suffices."^  Molloy  n*fers  to  a  case*  in  which  the 
Dutch  ^  assaulted,  took,  burnt,  and  si>oile<i  '"  siHue  Knglish  men^hant- 
men  in  the  neutral  waters  nf  Hamburg;  "  for  which  action,"  he  says, 
•*  and  not  preserving  the  i>eace  of  their  port,  they  (the  Hamburghers) 
were  by  the  law  of  nations  adjudginl  to  answer  the  d:imagi\  and  I 
think  they  have  paid  the  most  or  all  of  it  sincv."''  He  makes  no 
statement  of  the  casi'  Wvond  this  unsatisfa<*(orv  version  of  it. 

May  12,  1G75,  Sir  IxH)line  Jenkins  gave  the  King  an  opinion  on 
a  memorial  of  the  Dutch  ambassador  com*erning  the  Dutrh  ship 
PontUIon.  (Tlie  Postilion  had  on  Inwird  1(>4  pifM's  of  Spanish  wiin»s.) 
It  ap|)eared  that  this  ship,  while  at  anchor  in  the  English  |>ort 
of  Torbay,  on  March  '20,  UiTi"),  dis4*ov(>nMl  four  Fn»nch  sliip^'making 
at  her.  She  cut  her  <*able  and  ran  aground  f4>r  U'tter  M'i'urity,  but 
the  French  ships  then  sent  out  four  Iniats,  manned  and  aniuMK 
which,  under  the  conduct  of  the  frigate,  st^iziul  the  PoHtillon  so  iu*ar 
to  the  shore  that  the  bullets  fell  on  land.  The  deputy  vicv-admiral 
went  on  boanl  the  Fn^nch  admiraFs  vessi^K  and,  in  tin*  nanu*  of  the 
King  of  England,  denuinded  n*stitution  of  the  ship  and  cargo  as 
h(*ing  unduly  seiziMJ  and  <*arrie<l  away  in  a  British  [Mirt.  The  FnMirh 
admiral  n^fustul  to  give  her  up  anil  tiNik  her  away,  saying  that  he 
would  leave  it  to  his  King  to  s4>ttle  the  matter. 

Sir  I^ieolino  Jenkins  saiid : 

^That  the  matter  of  the  fact   was  thus,  I  have  all  r«*ason  to  Im»- 
lieve,  l)e(*aus(*  it  agnH's  with  the  information  I  have  from  Sir  John 

•  **.\rtiole  XXII.  Tlint  If  iiii.v  Ship  or  Stiliif*  tM'liMiKhii:  ti>  tlio  P«*i>|.|«*  or  liilnM 
lantH  of  either  RepiihUi*k.  or  any  iipiitral  ri»wi*r.  In*  tiikoii  hi  tlio  IlarlMuini  i>l 
eltber  hy  any  third  Tower,  not  Im^IoiikIiik  tn  tlu*  r<*<»pl<*  <>r  liihahitaiitM  of  i»lttM*r 
Repahllck.  tliey  In  wIkmio  Tort,  or  OttiniP*.  or  Juri»Mlictioii  tiM*  Shiiis  ariin*saiil 
nhall  lie  taken,  whall  W  ii\A\v,\\  in  like  manner  with  IIh*  oiIht  Party  to  tin  tlw'ir 
atnKMit  for  pursuing;  ami  hrlntcint;  hack  the  saltl  Ship  or  Ship*>.  and  n*^iornii; 
theni  to  tlieir  Owners.  Rut  all  thi?<  Hhall  Ih»  done  at  the  Kx|»emv  of  th**  (>iinen«. 
or  ttioM*  wIkmu  It  (taiivniH.'*  < Treaty  «>f  IVaiv  and  I'nlon  N'tw*"**!!  oii\i*r 
CTromweU,  ah  Prot€H*tor  of  KiiRland.  and  the  t*nlt«««l  Trovhu'es  nf  tin*  WIInt- 
landii.  At  Wi^Htnilnnter.  April  .'i.  1Ci54.  A  General  rolUt-tiun  uf  TriMtyH 
(London  1732).  III.  74.) 

^QueMtlonum  Juria  IMiMlrl.  I.ih.   I.  c.  viii..  "An  hoMtem  :i;;t:re<li   \i*l  |i«*rMN|nl 
in  AnilH  terrltnrlo  vel  (w>rtu?*' 

«De  Jure  Marltlmo  (eU.  1701),  12. 
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Fowell,  your  Mijesty's  Tiee-admiral  itt  fhose  puts;  snd  T  hmuHv 
ooDceive  it  to  be  s  Tiolatitm  of  that^aecurity,  which  nil  partk-s  in  wht 
on^t,  by  the  law  of  nations,  to  suffer  each  other  to  enjoy  in  vour 
Majesty's  ports.  And  as  your  Majesty^  vieo-adniiral  ii^d  bis  en- 
deavours to  prevent  title  said  vidaticMi,  so  the  Franch  commander  is 
more  deeply  in  the  Wrong,  in  that  the  actioB  hei«  is  net  of  a  des- 
perate caper,  but  of  a  commander  of  note;  who  being  adnionisli'd 
by  the  proper  signal  and  spoken  to  by  the  proper  ofliupr  to  forbear 
hostility,  has  more  violated  the  revermce  due  to  yoiir  ^laje.'^tr's  ports, 
than  I  have  known  hitherto  in  any  case  that  has  fallen  within  the 
ctxnpass  of  my  observation. 

'*That  there  is  a  reparation  most  justly  due  to  your  Mijiaty, 
and  to  your  Majesty  alone  in  this  case,  is  my  humble  i^pinioD;  yd 
I  know  not  how  that  reparation  can  be  reputed  a  full  and  Mlia- 
Victory  one,  unless  the  ship  and  goods  that  were  tden  oatti 
your  Majesty's  protection  be  restored,  or  else  the  full  eqnivriat 
thereof  with  the  damages;  His  true  the  Dutch  are  now  in  a  dapao- 
ity  to  make  a  direct  demand  of  such  a  restitution  from  the  FiNB(l^ 
yet  if  the  wrong  doer  do  carry  away  and  enjoy  the  fruits  of  Ul 
violences,  and  the  innocoit  ally  be  forced  to  sit  down  by  his  kn,  tit 
the  rights  of  ports,  where  every  man  promiaes  to  himadf  safeQr  fro*  ' 
his  enemy,  (as  it  were  upcm  the  public  faith)  will  be  thou^t  not 
asserted  to  the  full,  since  they  consist  not  only  in  the  leveram 
due  to  the  Government,  but  in  the  indemnity  of  all  parties  for 
the  punishment  of  an  unjust  violence,  such  as  this  is;  and  which 
undoubtedly  belongs  to  your  Majesty,  and  to  your  Majesty  alone 
to  punish;  the  affront  to  authority  must  in  the  first  place  be 
expiated,  but  then  the  loss  to  the  party  violated  ought,  as  I  humbly 
conceive,  to  be  fully  made  up.  However,  the  time  and  manner  of 
demanding  this  reparation,  is  not  (cannot  be)  prescribed  by  any 
rule  of  law  that  I  know  of;  therefore  I  shall  not  presume  to  speak  any 
thing  in  it:  your  Majesty's  reasons  of  state,  and  your  royal  resent- 
ment, being  the  proper  measures  for  this  demand."" 

In  this  opinion  the  measure  of  reparation  due  from  the  belligepent 
to  the  neutral  for  his  violation  of  the  neutral  territory  is  clearly 
defined,  but  it  is  stated  that  the  "time  and  manner"  of  demanding 
this  reparatioii  are  not  prescribed  by  any  law,  but  must  depend  uptm 
His  Majesty's  "  reasims  of  state  "  and  "  royal  resentment."' 

On  the  morning  of  the  18th  of  August,  1759,  the  Toulon  fleet  of 
seven  vessels,  wliile  on  its  way  to  Havre  under  the  command  of  M- 
de  la  Clue,  was  chased  by  a  British  fleet  of  sixteen  ships  of  the  line 
and  two  frigates  under  the  command  of  Admiral  Boscawen.  A 
running  fight  ensued,  and  on  the  following  morning  M.  de  la  C3w 

oUfe  of  Sic  Leollue  Jeoklas,  IL  777. 
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had  only  four  vesst'ls  left — the  On'ati^  tlie  Ucdouhftthh'Aho  Tt'mi'nnri\ 
and  the  Moilente,  His  position  was  then  siieh  that  es<*:i|M»  s4M'ineil 
iniposHihle,  and,  InMn^  near  the  PortiipieM^  f<»rtress  of  I^i^)s,  in 
Algarvc,  he  determined  to  run  his  ships  aground  and  hiirii  them, 
trusting  to  the  prot(M*tion  of  tlie  neutral  territory  for  sivin^  their 
rrews.  Tlie  Ocean  was  the  first  vessel  to  p»  ashon*.  She  was  U'aehed 
near  the  fort  of  Almadana,  and  an  offitrr  was  si'ut  to  tht*  rommandant 
to  expn^ss  the  ho|M'  that,  if  the  Kn^lish  should  atta<'k  her.  Ik*  would 
defend  her.  Tlie  Uvdouht tilth'  p'ouuiled  n4*ar  tin*  ft)rt  of  Kzaria. 
The  Tvmvnurv  did  not  p»  ashort*,  hut  anehonMl  n4'ar  the  f(»rt  of 
Fip'**r»^ '^'^d  asked  for  protiM'tion.  Ni»vertliele>s,  tin*  T*  nurntrr  and 
the  MoilvHii*  wen»  attacked  hv  the  Kn^lisli  and  rarried  away,  while 
the  Orean  and  the  ltedoiihtahlt\  though  ap'ound,  w«»re  fii-ed  on  and 
burnt. 

When  Pitt  first  heard  of  this  incident  he  hastened  to  instruct  the 
Rritish  minister  at  Lislnui  to  express  n'<rret  for  any  vinlation  of 
territory  which  mi^ht  have  Ihm^u  <*onuuitttMl.  Ilo  wa>  not  to  attiMupt 
to  justify  what  the  law  of  nations  condenuKNl:  hut  if  there  lia«l  In^en 
an  actual  violation  of  the  (*oasts  of  Portupil,  it  nii<rht  In>  ur<;cd  in 
^  ext€*nuation  **  that  the  action  was  U^^un  a  p*cat  way  from  theiu. 
Mon?over,  *'all  n»asonahle  satisfaction"  <-onsi>tent  with  ''iKMior" 
would,  raid  Pitt,  Ik'  ^ivi^n;  hut.  he  addecl.  "any  |M'r^oual  mark  ou  a 
jjreat  Adminil  who  has  <lone  so  t^s<*ntial  a  si»rvin»  to  his  country,  or 
on  anvone  umler  his  conunand.  is  totally  inadmi^^ihli'.  a>  well  a^  (he 
idea  of  re.storin^  the  ships  of  war  tak<»n."  The  Kin;r  wouhl  n«»t  Ik» 
averst?  even  t«)  s<»ndin^  an  extraordinary  mi^^ion  t(»  Portugal  if  the 
ein*unistanc*es  should  turn  out  to  Im*  of  >uflicient  mapiitu«le." 

At  this  time  the  prime  minister  of  Portu^ral  wa^  the  famous  I'onde 
d'Oeyras,  lH»tter  known  as  the  Marquis  of  Pouiha.  Ili»  repren-nied 
in  stnmg  terms  the  injury  done  to  Portupd.  anil,  while  refu^in^r  to 
accept  as  siitisfactory  the  expn^^sion*^  i»f  the  Hriti<«h  mini^t«'r.  <le- 
manded  the  n'storation  of  the  ves>*»ls  that  wrre  carried  awav.''  Thi- 
demand  seems  to  have  ^iven  Pitt  nnich  annoyance.  The  Karl  4»f 
Kinoul  was  ap|M)intiNl  siM^cial  amhas-^ador  extraordinary  to  Ij**Im»u. 
and  in  a  **  most  s(*cr<*t  *'  instruct iou  to  him  Pitt  referriMl  to  the  d«'mand 
for  restitution  as  "  unex|NH*ted.*'  and  ^aid  that  iiotwith**tandin«;  the 
•*  friendly  and  cMmfidential  "  declaratiou  of  the  ('ou«le  tTOi-vras  ••  that 
a  compliamv  thennvith  was  not  ex|MM*tiMl/'  it  wa-^  attenile«|  with  difli 
cultv  and  inconvenience.  A  refu>al  woidd  In*  ma<le  u^*  f>f  InmIi  hv 
enemies  and  hv  neutrals.  A  total  declination  of  di^cii<>^inn  would 
look  like  ]K*ivmptorine>s,  and  the  ^oinir  fur  inti»  «iii«*  "  wmdtl  t»|H*n  an 

•  MntioirH  IIiKt«»ry  nf  Kii»;l:iii«l  fnuii  ilu*  Ti'iu'i'  <>f  (trti  lit  t«*  th**  ri<:iii*  iif  I'lirin 
CReetrn  e«l.).  II.  .V<1. 
^Ortulau,  IMp.  de  la  .Mer.  U.  :U7. 
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ample  and  litigious  field  for  every  hifefa^i  aieii  iH-ii^ntionid^  pm 
all  oyer  Europe  to  inveigh  against  the  nmwtil  pcelnnsieiiB  ^ifEafjfmd^  . 
already  too  much  the  common  object  of  mvy  and  oalomny.'*  Unite 
these  circumstances  Lord  Kinoid  ^  was  not  to  oiler  ii^  mnA  tmabtsoh 
versial  reasoning/'  but  to  ^  toudi  Ughtly  "  on  the  eontintiDus  dttraetar 
of  the  fight  and  add  that  En^Ush  officers  would  be  admxmiriied  te  ke 
more  careful  in  the  future.*  It  seems  that  Lcnrd  Katoul  afterwaidi 
in  the  presence  of  the  diplomatic  corps  at  LpfilNm,  maida  a  spsiMh  m  - 
this  sense,  and  that  the  Portuguese  Gkivernmeiit  inveetigatodliieeni* 
duct  of  the  commandants  of  the  IcMrts  at  Li^os,  wlio  were  dbaiyl 
with  having  made  '^a  v«ry  feebly  redsti^nce''  tp  the  En^ish.  B 
do^  not  appear,  however,  that  aiiy<me  was  puniahed4  The  FniMft 
Government  demanded  that  Portugal  procure  restitiiti^to  of  the  ca|H 
tured  ships,  and  her  failure  to  do  so  was  menticmed  when  in  tUSt 
France  and  Spain  declared  war  against  her^-  But  il  was  not  the 
cause  of  the  hostilities  on  the  part  of  France.^  The  war  was  pm- 
ceded  by  a  demand  <m.the  part  of  France  aikl  Spain  that  the  ffiag 
of  Portugal  join  their  alliance  against  EnghuKl  lliqr  gave  hhnei^ 
days  in  which  to  answ^.  The  Spamfh  deeburatioiii  ef  war  lecM 
ihat  neither  representations  ^foundedvin  juetiee  mi^  otiiH^^  bot 
^fraternal  persuasions''  had  been  aUe  to  ^altar  the  Kmg  q|  Biti*^ 
gal's  blind  affection  tor  the  Enf^ish.^  The  Ftapch  deehuratiM  iv- 
cited  the  alliance  between  France  and  Spain  ^  to  curb  the  esuuiBie 
ambition  "  of  the  English  Crown ;  their  "  invitation  "  to  the  King 
of  Portugal  to  join  their  alliance;  his  "suspicious  and  dangerous 
neutrality ;  "  Spain's  "  motives  of  the  most  tender  friendship  and 
aiRnity ;  "  the  Portuguese  King's  "  blind  devotion  to  the  will  of  Eng- 
land," and  the  fact  that  "  moderation  "  had  been  "  thrown  away " 
on  him.  Independently  of  these  common  motives  each  government 
had,  said  the  French  declaration,  separate  grievances,  and  it  then 
referred  to  the  demand  for  the  restitution  of  the  ships  and  to  an 
attempt  on  the  part  of  the  Portuguese  court  to  regulate  the  prece- 
dence of  ambassadors  by  the  date  of  their  commissions.*^ 

oMahon*s  History  of  England,  II.  581-582. 

6  Flassan's  Diplomatic  Frangalse,  VI.  179,  467. 

c Annual  Register.  1702  [218],  [219].  "Everyone  knows  the  utmost  and 
violent  attack  made  by  the  English,  in  1759,  on  some  of  the  (French)  King's 
ships  under  the  cannon  of  the  Portuguese  forts  at  Lagos.  His  Majesty  de- 
manded of  the  most  faithful  king  to  procure  him  restitution  of  those  ships; 
but  that  prince's  ministers,  in  contempt  of  what  was  due  to  the  rules  of  justice 
the  laws  of  the  sea,  the  sovereignty  and  territory  of  their  master  (all  which 
were  indecently  violated  by  the  most  scandalous  infraction  of  the  rights  of 
sovereigns  and  of  nations),  in  answer  to  the  repeated  requisitions  of  the  king's 
ambassador  on  this  head,  made  only  vague  speeches,  with  an  air  of  Indifference 
that  bordered  on  derision."  (The  French  King*s  declaration  of  war  against 
Portugal,  Versailles,  June  20.  1762.    Annual  Register,  1762,  p.   [220].)    See 
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In  1781,  during  the  m^n  of  Ijoiiis  XIV''.,  an  Knfrlisli  squadron 
ccMnmanded  by  ConinuNlon*  Johnstone  wus,  wliih^  at  anchor  at  Porto 
Pmya,  in  the  Ca|M^  Verde  Islands,  in  the  dominions  of  PortufraK 
attacked  bv  a  French  fleet  under  the  command  of  M.  IV  Suffern. 
Neither  side  took  any  prize  from  the  other,  and  after  the  attack  was 
over  M.  I)e  Suffern,  who  had  Ihhmi  resiste<l  by  the  Portu^ues4>  forts 
as  well  as  by  the  English  ships,  (^ontinmnl  on  his  course,  lie  sul>s4>- 
(|uently  recieivcMl  the  approbation  of  his  (lovernment;  [M*rluips,  says 
Ortolais  in  retaliation  for  the  action  of  the  Knglish  at  IjH^^s.  It 
}<eenis  that  he  was  a  lieutenant  on  the  Ocenn  on  that  invasion,  and 
was  carried  a  prisoner  to  Kn^laml." 

By  the  fore(|[oin^  prcce<lents  it  api^ears  (1)  that  the  (^nunission  of 

hostilities  by  one  l)elli^'n>nt  apiinst  anotluT  in  neu- 
B0«mlto  of  prtM      ^^  territory  is  a  violation  of  the  law  of  nations; 

(2)  that  such  violation  involves  an  otTense  to  the  neu- 
tral nation,  and  that  n^paration  from  the  ofl'en<lin^  lN*llipTent  i^  due 
to  that  nation  alone;  ("X)  that,  if  pro]MTty  was  captun^K  it  is  tin*  duty 
of  the  offending  bellip*n'nt  to  restore  it  on  the  denuind  of  the  neutral : 
(4)  that  nations  have  by  numerous  tn^aties  pledpnl  themselves  as 
neutrals  to  use  **all  the  means  in  their  |H>wer  "  to  protcH*t  or  effect 
the  restitution  of  pro|H>rty  in  such  casi*s;  but  ('>)  that  the  manner 
in  which  this  oblipition  must  \w  dis<*harpHl  was  not  as^iTtain^Ml 
either  by  any  express  rule  or  by  any  pMieral  understandintr. 

Turning  to  the  diplomatic  history  of  the  I'nited  State**,  wt*  iind 

that  the  character  of  the  oblipition  in  >ucli  ca.s4*>  has 
Aaoriota    prtot-    ^y^  certain  iK'casions,  when  that  (iovernnient  lieM  the 

]M>sition  of  a  neutral.  In*(mi  >|H>cifirally  diM'u»4M|  and 
defined.  Uv  earlv  tn*aties  with  Frano*.  the  Netherlands,  and  Vvw-^ 
sia,^  the  United  States  iMUind  its4*lf  by  a  nn^ipriN-al  eiipi^'Uient  to 
endeavor  *^  by  all  the  means  in  its  |Niwer**  to  protect  and  defend 
in  it.s  ports  or  waters,  or  in  the  S4»as  near  it>  «*<iasts,  '*  the  ve-«-i'N  and 
effects"  liehm^ing  to  the  citizens  of  the  other  parties,  ami  in  "  n'<i»\«T 
and  n»stort» "  to  the  ri^lit  owners  any  such  ve>M»N  or  etf^M-t**  a**  -houhl 
there  be  taken  from  tlu^m.  In  the  first  war  of  tin*  Freneh  Kevulution 
the  (fovernnuMit  of  the  TnitiMl  State**,  U'in^  neutral,  r i\«'d  com- 
plaints of  the  s*MZun»  of  Itritish  ve>s4»l*i  by  FnMi«-b  crui^-r**  Nxitliiu  it-* 
jurisdiction,  as  well  as  of  the  saile  within  its  jnriMliciion  <if  Hriti^h 
vessels  which  wen*  captunMl  on  the  hi^h  -«<'a**  by    Fn*nfli   rruix'r- 

FlaMUiu,  I)l|»l«iiuntie  Frniiraist*.  VI.  \S'l,     f^ml  M:iti<>ti.  n-frrrin;:  t<i  tin*  rr»'iM  li 
ami  Hpaniwh  (U<«'lariitionH«  reimirkM:  **  \i*vtT  u:ih  :iii>    :ii;;:ri>*>MMii   niiin*  ilfsti 
tnte— I  wHl  iK(t  Hiiy  of  pnmI  rettMUi     Imt  evi>ii  <»f  |il:iii*>ilil«'  pretrxt."     i  lli^tury 
of  England.  II.  4ri7.) 

•  I>i|i.  dela  Mer.  II.  :»). 

^Fmncp.  Fehrniiry  c^  17TS.  Art.  VII.:  .NVth«Tl:iiitlv  Ort.i!».T  s.  ITV-*.  Art.  V. ; 
Pmaila,  B«|>teniber  lo.  17N'».  Art.  VII. 


fitted  tttit  in  violatioQ  of  its  neutrality.  At  that  time  the  (Tnited 
States  fasd  no  treaty  with  6r«at  Itritain  similar  to  those  with  France, 
the  Netherlands,  and  Pruasia,  but  in  a  note  to  the  British  minister 
of  September  6,  1798,  Ifr.  Jefferson  said  thnt  it  was  the  opinion  of 
the  President  that  the  United  States  should  observe  toward  his  natifln 
tiie  same  rule,  and  even  **  extend  it  to  the  captures  made  on  the  high 
teat  and  brou^t  into  our  portly,  if  done  by  vet^el)^  which  bad  been 
armed  within  them,"  Continniii^.  Mr.  Jefferson,  referring  to  (hrw 
vessels  which,  after  having  be«i  cajitiired  near  tJie  ooust,  werv  brought 
into  the  portof  I%iladdphia,  where  they  then  lay.  said : 

"Having,  for  particular  reaa.ns.  forborne  to  ii.se  all  the  mean*  in 
our  povfer  for  the  re^totioD  of  the  three  vessels  mentioned  in  my  - 
letto:  of  Augost  7th,  the  Pftkident  thought  it  incumbent  an  the 
United  States  to  make  compensation  for  them;  and  though  nothing 
waa  said  in  that  letter  of  other  vc^^ii^Js  taken  under  like  circumstances, 
and  brou^t  in  after  the  5th  of  June,  and  before  the  date  of  tkat  kl- 
tet\  yet,  where  the  same  fort>eaninoe  had  taken  place,  it  wa.s,  and  is 
his  opinion,  that  cmnpensation  would  be  equally  diie.  As  to  priz«« 
nude  under  the  same  oircwnstancBs,  and  brought  in  after  the  date  of 
that  letter^  the  President  detenhined,  that  all  the  means  in  our  }K)w«' 
should  be  used  for  their  restitution.  If  these  fail,  as  we  i^iould  not 
be  bound  by  our  treaties  to  make  compensation  to  the  other  powers 
in  the  analogous  case,  he  did  not  mean  to  give  an  opinion,  that  it 
ought  to  be  done  to  Great  Britain.  But  ^till,  if  any  cases  shall  arise 
subsequent  to  that  date,  the  circumstances  of  which  shall  place  them 
on  similar  ground  with  those  before  it,  the  President  would  think 
compensation  equally  incunilwnt  on  the  United  States."" 

By  this  note  the  obligation  of  the  United  States  to  use  "  all  the 
means  in  its  power"  was  confined  to  the  exercise  of  those  means 
within  its  own  jurisdiction,  and  such  was  the  construction  given  to 
the  note  by  the  board  of  commissioners  under  Article  VII.  of  the 
Jay  treaty.*  By  the  neutrality  act  of  1794  the  courts  of  the  United 
States  were  expressly  invested  with  power  to  restore  property  brought 
within  the  jurisdiction  under  the  circumstances  which  Mr,  Jefferson 
<lescribed.^ 

During  the  first  administration  of  President  Monroe  a  correspond- 
ence took  place  between  the  United  States  and  Portugal  in  regard  to 

o.Mr.  Jefferson,  Sec.  of  Stiitc,  to  British  min.,  Sept.  6,  1793,  5  MS.  Dom.  LeL 
248. 

b  Moure,  Int.  Arbitrations.  I.  29!)  et  seq. 
.  ""Tbe  doctrine  heretofore  iisserted  In  tlils  Miurt  la  that  whenever  a  capture 
l8  made  hy  nil;  belligerent  In  violotlon  of  our  neutrality,  If  tbe  price  come  vol' 
untnrlly  within  our  .lurlsdlctloii.  It  shall  be  restored  to  tbe  original  owDers. 
This  Is  doue  uim>d  the  footing  of  tbe  general  law  of  nations ;  and  tbe  doctrine 
U  fully  recognizeii  by  tbe  act  of  ConiiresB  of  1794."  (La  Amlatad  de  Boes,  6 
Wbeat.  3S5,  389,  b.  f.,  Arrogaute  Barcelones,  7  Wheat  49&) 
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depnuln lions  on  Portnjni*'**  (•oninioix'c*  by  privutc^ers  siiici  to  have  \wen 
ixitvil  out  in  the  Tnitcd  States,  and  to  have  Ixhmi  (*onnnan(i«Ml  hv 
American  (*aptains  and  manned  l>y  American  cn»ws." 

In  this  n*lation  Mr.  John  Quincy  Adams^  who  was  then  Secn^tary 
of  State,  de<*lared : 

"The  (tovemment  of  the  United  States  having  used  all  the  means 
in  its  |K)wer  to  prevent  the  fitting  out  and  arming  of  v<»sm»1s  in  their 
{Kirts  to  (Tuizi*  apiinst  any  nation  with  whom  they  nrv  at  {KMice,  and 
having  faithfully  carritKl  into  execution  the  laws  enacted  to  pn^sc-rve 
inviolate  the  neutral  and  pacific  obligations  of  this  I'nion,  can  not 
(*onsider  itstdf  InhiikI  to  indemnify  individual  fon'igners  for  l(^s4\s 
by  captun»s,  over  which  the  lTnite<l  Stati»s  have  neither  contn)l  nor 
jurisdiction.  F'or  such  events  no  nation  can  in  principle  nor  din's  in 
practice  hold  itself  res|)onsible.  A  decisive  reason  for  this,  if  there 
were  not  other,  is  the  inability  to  pn>vide  a  tribunal  l)efore  which  the 
facts  can  be  pn)ve<l. 

**  The  documents  to  which  you  refer  must  of  course  1h»  cjr  jmrti' 
statements,  which  in  Portugal  or  in  Brazil  as  well  as  in  this  (*ountry, 
(*ould  only  serve  as  a  foundation  for  actions  in  damages,  or  for  the 
pn»siH*ution  and  trial  of  the  {x^rsons  suppostMl  to  have  <H>nunitt(M|  the 
depn'dations  and  outrages  alleginl  in  them.  Shotdd  the  partit's  inmw 
within  the  jurisdiction  of  the  United  Statt*s,  then*  are  courts  4>f  ad- 
miralty com|)etent  to  ascx'rtain  the  facts  u|>on  litigation  U^twinni  them, 
to  punish  the  outrages  which  may  U*  duly  pn>ved.  and  to  n*ston*  the 
pro|>erty  to  its  rightful  owners  sliouhl  it  ais4>  U»  brought  within  our 
jurisdiction,  and  found  u|K>n  judicial  inquiry  to  have  Uhmi  taken  in 
the  manner  n»pn»si»nte<l  by  your  letter.  By  the  universal  laws  of 
nations  the  obligati<ms  of  the  Americnin  (tovermnent  extend  no  fur- 
ther." * 

Hy  the  tn^aty  of  Washingtiui  of  1871  the  neutral  is  riH]uinMl  to  use 
"due  diligi»ntM»"  to  pn»vent  violations  of  neutnility  within  its  juris- 
dicti(»n  by  one  l>elligerent  to  the  detriment  of  the  <»ther.  The  tri- 
bunal of  arbitration  held  that  '^  due  diligiMuv  ^  must  In>  exen*is4Ml  ''  in 
exact  pro|M>rtion  to  the  risks**  to  which  either  Udlip*nMit  might  In* 
ex|N>sed  by  the  neutraKs  failurt*^  to  fuHill  its  obligation*^ — in  a  wonl, 
that  ''due  diligi*ncv  **  was  a  question  of  cin*umstann's.     And  it  was 

•  In  a  imti*  to  Mr.  C\ay  «if  Mnrt^h  1).  IKTiii.  ttie  l*oti«le  «le  Tojiil.  dls^uHKliii;  tin* 
t-nno  t»f  tUv  Uvncral  Annntnmih  haUI  thiit  <liirinf;  tlie  wiir  U*Cwi*«*ii  tlN»  riiitt*«l 
Statet*  anil  <in»at  Britain  of  1H12  tin*  .\nM*rlf-an  |»rlvnt<*«*r  frnimptiM  on  July  17. 
1N14.  raptuitMl  the  HritlMli  Hliip  />oHx  m*ar  tin*  Ulanil  of  Flon*s.  In  Tortncut-M* 
Jurls4lirtlf»n  ;  and  that  anotlaT  .XnuTinin  |»rivatft*<T.  tlM»  U'tfnior.  on  Man-li  12. 
ISl.'i.  niptUH'*!  tli(*  llritiHl)  v«*hs4*1s  MrhntMun  ami  l^tiH»l»r  nt*ar  Kurt  San  An- 
tonio. aN(»  wltliin  rortu^i«*Hi*  Jnris4lictii»n ;  anil  that  in  noiii*  nf  cIn*  «^im*h  ilitl 
tin*  Hrltinh  (f4»v«'rnnMMit  rxnft  any  iiKleninity. 

^Mr.  .\ilanm  to  th<*  ('lH*valler  l^bmnt  de  Strni.  Man-h  II.  181H,  II.  Kx.  Doc. 
G3,  32  Cong.  1  HeiiH.  ItM. 
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'oaly  in  cases  in  which  the  tribunal  f oCind  thai  tkero  had  heea  m 
absence  of  such  diligence— an  absence  of  due  dUigsnce  widiin  Um 
neutral  ]nrisdictio&--that  Great  Britain  wasa  hald  HaUe  to  nab 
ccxnpensation  fat  the  ccmseqaent  injuries. 

It  may  further  be  observed  that  in  the  diseqaBHma  ol  neiityal  obli- 
gations no  distinction  appears  to  have  been  dgmm  beC^Men  the  pfo> 
tection  due  to  maidiant  vessels  and  that  due  to  meiMxf-^mur  in  neu- 
tral waters  against  beUig<»rent  attack.  In  dither^caae  the  ndqeci 
has  been  approadied  from  the  simple  pmiit  of  rieir.i^  the  dalgr  of 
the  neutral  to  enforce  the  law  withUi  its  temtory.* . 

XI.  RIGHTS  OF  yBVTBAL  TBApJB. 

§1886.   . 

••  •         ' 

^^  The  policy  of  the  United  States  is  to  maJntaiWr  nratral  JmpamtifiB 
for  the  following  reasons: — (1)  The  probabilities^ol  war  tune  h/t  hsB 
with  us  than  with  the  great  Eur<^pean  stipes*  From  the  natme  of 
things,  points  of  friction  between  the  UnHed  StUbes  and  foie^ 
nations  are  comparatively  few.  We  have  an  ocean  between  us  and  the 
great  armed  camps  of  tira  Old  World;  and,  whiie  thane  are  inmmier* 
able  questions  as  to  which  one  European  stateoiay  oome  into  ooUiGiai 
with  another,  the  only  points  as  to  which  we  woidd  be  lifcefy  to  come 
into  collision  with  a  European  state  are  those  oonoem^  in  the  mam* 
tenance  of  neutral  rights.  It  was  to  maintain  such  rights  that  wc 
went  to  war  in  1812;  and,  except  during  the  abnormal  and  excep- 
tional spasm  of  the  late  civil  war,  our  national  life  has  heretofore 
been  the  life  of  a  neutral  and  a  vindicator  of  neutral  rights.  And 
neutrality,  when  our  system  took  shape,  was  arduous.  ...  (2) 
Although  the  richest  country  in  the  world,  our  traditions  and  temper 
are  averse  to  large  naval  and  military  establishments.  (3)  The  idea 
of  pacific  settlement  of  disputed  international  questions  is  one  of 
growing  power  among  us;  the  horror  of  war  has  not  been  diminished 
by  the  experience  of  the  civil  war;  there  is  no  country  in  the  world 
where  love  of  order  is  so  great,  and  in  which  public  peace  is  kept  by 
an  army  and  navy  so  small ;  it  would  be  hard  to  convince  the  people 
of  the  United  States  that  the  immense  and  exhausting  armaments 
of  the  great  European  states  are  not  in  part  caused  by  the  assigning 
of  undue  power  to  belligerents,  and  that  one  of  the  best  ways  of 
inducing  a  gradual  lessening  of  these  armaments  would  be  the  reduc- 
tion of  these  powers.  .  .  •  (4)  It  is  impossible  to  overcome  the 
feeling  that  the  sea,  like  the  air,  should  be  free,  and  that  no  power, 
no  matter  how  great  its  resources,  should  be  permitted  to  dominate 
it,  so  as  to  enable  it,  in  case  of  war,  to  ransack  all  ships  which  may  be 
met  for  tlie  discovery  of  an  enemy's  goods.     .     .     .     (6)   It  is  not 
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right  to  offer  such  a  prennum  to  preixinderance  of  naval  sln»iigtli  a? 
18  offered  bv  the  theory  of  beiligen^nt  rights  as  inaiiitaineti  in  (treat 
Britain." 

Wharton.  r4)ni.  Am.  f^w,  f  242. 

The  laKt  retiwui  ulM>vt*  MtatcHl  refem  to  the  ruh*.  almiuloiied  by  (Sroflt 

Hrltain  at  the  time  of  the  (Crimean  war,  of  iseiziii);  (MieuiioM*  proi»erty 

In  neutral  »U\\m. 

"  With  res|H»ct  to  the  gi»neral  principle  which  disaUows  to  neutral 
nations,  in  time  of  war,  a  trade  not  aHowed  to  them  in  time  of  |H»ace, 
it  mav  1)6  ol>serve<l : 

'*  First.  That  the  principle  is  of  inmlern  date:  tliat  it  is  maintaiiuHl, 
as  is  lx>lieved,  bv  no  other  nation  but  Great  Hritaiiu  and  that  it  was 
assumed  by  her  under  the  auspices  of  a  maritime  ascendency,  which 
rendereil  such  a  principle  suliservient  to  her  particular  inten\st.  Tlie 
history  of  her  regulations  on  this  subjet't  shows  that  they  liave  lKH»n 
constantly  modified  under  the  influence  of  that  ccmsideration.  The 
course  of  these  modifications  will  be  seen  in  an  appendix  to  the  fourth 
volume  of  Robinson *s  A<imiralty  Refwrts. 

^  Secondly.  That  the  prinicple  is  manifestly  contrarj'  to  the  gi»nenil 
interest  of  commercial  nations,  as  well  as  to  the  law  of  nations,  settle<l 
by  the  most  approve<l  authorities,  which  recognizes  no  n^straints  on 
the  trade  of  nations  not  at  war,  with  nations  at  war,  other  than  that  it 
shall  lie  impartial  between  the  latter;  that  it  shall  not  extend  to  (ht- 
tain  military  articles,  nor  to  the  transportation  of  |M*rsons  in  military 
service,  nor  to  places  actually  bloc^kadtnl  or  besieginl. 

**  Thirdly.  That  the  principle  is  the  more  contrary  to  reason  and  to 
right,  inasmuch  as  the  admission  of  neutrals  into  a  colonial  trade  shut 
against  them  in  times  of  |)eace,  may,  and  often  does,  result  fnmi  (con- 
siderations w^hich  open  to  neutrals  direct  channels  of  trade  with  the 
])arent  state,  shut  to  them  in  times  of  |Hnice,  the  legality  of  which  lntt«T 
relaxation  is  not  known  to  have  been  contesteil;  and  inasmuch  as  com- 
merce may  In*,  an4l  frtH|uently  is,  o|x>iuk1  in  time  of  war,  lK»twwn  a 
colonv  and  other  (countries,  from  considerations  which  an>  not  inci- 
dent  to  the  war,  and  which  would  prodiia*  the  same  eff(M*t  in  a  time  of 
peace;  such,  for  example,  as  a  failure  or  diminution  of  the  ordinary 
80urc<»s  of  iKHt»ssary  supplies,  or  new  turns  in  the  coursi»  of  profitable 
interchanges. 

"  Fourthly.  That  it  is  not  only  contrary  to  the  principles  and  prac- 
tico  of  other  nations,  but  to  the  practice  of  (in^at  Hritain  herM»lf.  It 
is  well  known  to  he  her  invariable  practi<v  in  time  of  war,  by  n*hixa- 
tions  in  her  navigation  laws,  to  admit  neutrals  to  trade  in  channels 
forbidden  to  them  in  times  of  |M*ace,  and  particularly  to  o|M*n  her 
colonial  trade,  Inxth  to  neutral  vessels  and  suppliiv;,  to  which  it  is  >hut 
in  times  of  |>eace;  and  that  one  at  least  of  their  objects  in  the^e  relaxa* 
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turns  is  to  give  to  her  tsrade  aa  immunitjr  from  captare,  to  ^iriiicb,  ai   ] 
ber  own  hands,  it  would  be  subjected  by  the  war. 

^  Fifthly.  Hie  practice,  which  has  prevailed  in  the  British 
ions,  sanctioned  by  orders  of  council  and  an  ai^t  of  ParUameiit  (9 
Geo.  in.  c*  •98)  authorising  for  British  subjects,  a  direct  trade  wift 
the  enemy  still  further  diminidhies  the  force  of  her  preCensicms  for  de^ 
priving  us  of  the  colonial  trade.  Thus  we  see  in  Bobinson^s  Air 
miralty  B^p<»rts,  passim,  that  during  die  last  war  a  licensed  cpootiwr 
cial  intercourse  prevailed  betwe^i  GNreat  Britain  and  her  enenmii^ 
France,  Spain,  and  Holland,  because  it  ccmiprdiended  articles  neotf* 
sary  for  her  manufactures  and  agriculture,  notwithstanding  the  eioet 
it  had  in  opening  a  vent  to  the  surplus  productions  of  the  others,  ift 
this  manner  she  assumes  to  suspend  the  war  itself,:  as  to  particular  ob* 
jects  of  trade  beneficial  to  hersdf,  while  she  denies  the  right  of  tbe 
other  belligerents  to  siuf>end  their  accustomed  commercial  restrie* 
^  ticms'  in  favw  of  neutrals.  But  the  injustice  and  inoqnsistajif^  of  her 
attempt  to  press  a  strict  rule  on  neutrals,  is  more  forcibly  di)i|^yed  bf 
the  nature  of  the  trade  which  is  opmly  carried  on  between  iif^  ockoBim 
of  Great  Britain  and  Spain,  in  the  West  Indies.    The  mpidb  of  it  m 

detailed  in  the  inclosed  copy  of  a  letter  from ^ .  ^endn  it 

will  be  seen  that  American  vessels  and  cargoes,  after  being  con- 
demned in  British  courts,  under  pretense  of  illicit  commerce,  are  sent 
on  British  account  to  the  enemies  of  Great  Britain,  if  not  to  the  voj 
port  of  the  destination  interrupted  when  they  were  American  prop- 
erty. What  respect  can  be  claimed  from  others  to  a  doctrine,  not  only 
of  so  recent  an  origin,  and  enforced  with  so  little  uniformity,  but 
which  is  so  conspicuously  disregarded  in  practice  by  the  nation  itself, 
which  stands  alone  in  contending  for  it  ? 

"  Sixthly.  It  is  particularly  worthy  of  attention,  that  the  Board  of 
Commissioners,  jointly  constituted  by  the  British  and  American  Gov- 
ernments, under  the  seventh  article  of  the  treaty  of  1794,  by  reversing 
condemnations  of  the  British  courts,  founded  on  the  British  instruc- 
tions of  November,  1793,  condemned  the  principle,  that  a  trade  for- 
bidden to  neutrals  in  time  of  peace  could  not  be  opened  to  them  in 
time  of  war;  on  which  precise  principle  these  instructions  were 
founded.  And,  as  the  reversal  could  be  justified  by  no  other  authority 
than  the  law  of  nations,  by  w^hich  they  were  to  be  guided,  the  law 
of  nations,  according  to  that  joint  tribunal,  condemns  the  principle 
here  combatted.  Wliether  the  British  commissioners  concurred  in 
these  reversals,  does  not  appear;  but  whether  they  did  or  not,  the 
decision  was  eciually  l)inding,  and  affords  a  precedent  which  could  not 
be  disrespected  by  a  like  succeeding  tribunal,  and  ought  not  to  be 
without  great  weight  with  both  nations,  in  like  questions  recurring 
between  them. 
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''  On  these  grounds  the  Unite<l  States  may  justly  regard  the  British 
raptures  and  c*ondeninati(»ns  of  neutnil  trade,  with  nilonies  of  the  ene- 
mies of  (ireat  Britain,  as  viohitions  of  right:  and  if  n*ason,  eon- 
sistenev,  or  that  sound  poliey  which  cannot  Ih>  at  varian<v  with  either, 
1x5  allowed  the  weiglit  whi(*h  they  ought  to  have,  the  Britisli  (lovern- 
nient  will  ftM»l  sufficient  motives  t4)  repair  the  wrongs  done  in  such 
casi»s  bv  its  cruisers  and  c^ourts.*' 

Mr.  MaUiwiii.  S^m*.  of  Ktate.  t(»  Mr.  MoiinK*.  miii.  to  KiikIhihI.  .\pr.  TJ.  isiir», 
:{  Am.  8t.  r}i|N*n«.  For.  Itol.  lol. 

Tlio  priiirlplo  that  **  a  fraiU*  o|m*imn1  to  imitraln  l»y  n  iialitm  at  war.  on 
an'VMiiit  of  the  war.  U  unlawful."  liaH  no  foundation  In  tia*  law  of 
natiouH.  (Mr.  .MadiMin.  S4h*.  of  Stat«*.  ri*|M»rl  of  .Ian.  '2'k  Isini.  MS. 
iNmi.  I^*t. ) 

Mr.  MonnM\  in  a  «HM|iatf|i  to  Mr.  .MailiHon.  .Vutcust  *Jo.  IsiiTi.  i4tat**s  that 
th<*  HritlKb  |Nmiti«»n  Ik  d<N*lan>«l  by  I^»nl  .Mul^sravi*  to  1m>  '*  that  a  n«Mi- 
tral  |M>wi*r  hatl  no  ri^ht  tt»  a  comim'nt*  with  th«*  (*oloni4»K  of  an  «*n<Mn.v 
in  time  of  war  whifh  it  ha«l  not  in  tinii*  of  |NMir«*.  anti  that  •>\«>r.v 
«*xtenHion  of  It  In  the  foniN*r  Ktate.  lN>.vonfl  th«*  limit  t»f  tla*  latt«T.  was 
«lu4*  to  the  ('onii'HHion  of  <tretit  Hritain.  iH»t  to  the  rii^ht  of  the  neutral 
jiower.**  (.'{  Am.  St.  Tajien*.  nc*.  For  a  i-onf»Ten<v  with  Mr.  Fox  on 
thin  HUhJei't.  m*<*  Mr.  Monn»e  tti  Mr.  .Mailifwin.  April  'js.  Imh;.  'A  .\m. 
St.  l*a|ierH.  For.  Uel.  11K.» 

For  the  pr<M*e<*<nnKK  of  the  lioanl  of  <imunis»iioii«'n«  under  .\rt.  VI 1.  nf  the 
treaty  of  17IM.  refern^l  to  hy  Mr.  Madi^Min.  supra,  ••n*  .Moore.  Int. 
.VrldtrntiouH. 

*  New  prlneipleH  .  .  .  have  Ih'^mi  lnter|Miliit«Ml  intt»  the  law  of  natltmn. 
founded  neither  In  Juathv  nor  tlie  uHji^e  i»r  ai-kntmhiltfuient  of 
natlonit.  Acevinllni;  tt»  them*  a  lN>llii;en*nt  takt*i«  to  hhnM*lf  a  iimi* 
menv  with  hia  own  enemy  whirh  1m*  deni«*s  to  :i  n«>utral  nii  the  irrouml 
of  ItM  aidlnic  tliat  enemy  in  the  war:  hut  nsiMin  n'\t»lt*«  :>i  Mu«'h  an 
lni'on*«lKteney,  ami  the  neutral  havln>;  «*<puil  ri^ht  wlth«tli«*  tH*lllt;en*nt 
to  d<H*lde  tlH^  tpietction.  the  lntei^*KtH  «»f  our  ii»n*i|ituent!«  and  the  duty 
of  niHlntalnluK  the  autlH»rlty  of  reamm.  the  only  umpire  tN*twe«Mi 
Jiiat  natloHH.  lm|MM4>  on  uh  tiM*  ohlifcation  of  pn»vhlini;  an  e(r«H*tuul 
ami  detennhMMl  op|HiHitlon  tt>  a  d(N*trine  ^Ml  Injurious  to  th«*  ri^litM  f»f 
|N>a<vahle  natltmM."  (Tre^hh'nt  .leflTiTHon.  annual  ni«*s»44ii;i*.  IN***.  :t. 
INiC».  UlchanlMinV  Mi*»«Ha»:es.  I.  :is.|.  i 

'•TIk»  ritrhtK  nf  :i  neutral  t«»  nirry  on  a  <t»mni«'n-iiil  int«*ri'our*i«*  with  ♦•v»'ry 
luirt  of  the  dondnioiiM  of  a  iM'llliferent  |M*rniittf<il  li\  the  law«i  of  tlH* 
«'ounlry  iwith  the  (»\«'«*ption  of  hl<M*ka«hil  |>*irt««  ;iitd  (tiiitndMiiMl  of 
wan  wa*«  lH*lieMNl  to  have  lH>«*n  diN'idtil  lH*tw«-«'n  <in*:it  Itriiain  and 
the  I'nitiHl  Stat«*M  hy  the  *«Mit«*n(i*  of  their  ('«>nmii*«f«i«»nen«  mutually 
ap|M»intc«l  t«»  diN'hU*  on  that  and  other  (pi«*sti<»nM  of  iliflTenMii'v*  Ii4*tw<>«*n 
the  two  natifUiM.  and  hy  the  actual  payniisit  of  ttie  damain*^  aw:inlti| 
hy  them  against  t!re:it  Krit.iin  for  Ww  Infractions  of  that  rii:ht. 
\Vh«»n.  tlM»n»fore.  it  was  |K*r«viv«*«|  that  the  same  |irln«'lplt>  was  n»vl\«M 
with  i»thers  more  novel  and  extendim;  the  Injury.  InstnK'tlons  were 
tfiviMi  to  the  minister  pleni|M»t(Mitiary  ff  the  rnlt«<i|  Stati*s  at  tlie  «i»urt 
of  l>»n<lon.  ami  remou<«triiii4-«*^  ilulx  made  hy  him  on  this  ^uhj«i't.  as 
will  apissir  hy  il(Num(>nts  tniii^^mittttl  iM-n-with.  Tla*>«*  wt»n"  fol- 
low tsl  hy  a  partial  aiiil  teni|M»rar\  ^^U'^iHMi^itin  only.  witti«iut  any 
dliuivowiil  of  tta*  prIiK'iple.     lie  but*,  therefore.  bei*u  ImttrtKietl  t«> 
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urge  this  subject  anew,  to  brin^it  more  fully  to  the  bar  of  reason, 
aud  to  insist  on  rights  too  evident  and  too  important  to  be  sur- 
rendered. In  the  meantime  the  evil  is  proceeding  under  adjudications 
founded  on  the  prinicple  which  Is  denied.  Under  these  circumstances 
the  subject  presents  itself  for  the  consideration  of  Congress."  (Presi- 
dent Jefferson,  special  message,  Jan.  17,  1806,  Richardson's  Messages. 
I.  895.) 

The  corresiwndence  of  Mr.  Pinlcney,  United  States  minister  at  rx>ndon. 
in  180(>-'08.  with  Mr.  Canning,  British  foreign  secretary.  In  refer- 
ence to  the  British  orders  in  council  affecting  the  trade  of  the 
United  States  is  found  in  3  Am.  St  Papers,  For.  Rel.  203,  221. 

"To  former  violations  [by  Great  Britain]  of  maritime  xightsi  another 
is  now  added  of  very  extensive  effect  The  (xovemment  of  that 
nation  has  issued  an  order  interdicting  all  trade  by  neutrals  between 
I)orts  not  in  amity  with  them;  and  being  now  at  war  with  nearly 
every  nation  on  the  Atlantic  and  Mediterranean  seas,  our  vessels  are 
re<iulre<l  to  sacrifice  their  cargoes  at  the  first  ports  they  touch,  or  to 
return  home  without  the  benefit  of  returning  to  any  other  market. 
Under  this  new  law  of  the  ocean  our  trade  on  the  Mediterranean  has 
l)een  swept  away  by  seizures  and  condemnations,  and  that  In  other 
seas  is  threatened  with  the  same  fate."  (President  Jefferson,  annual 
message,  Oct.  27.  1807,  Richardson's  Messages,  I.  427.) 

"  The  declaration  which  Her  Britannic  Majesty's  Government  pro- 
poses to  issue  is  distinct  in  interdicting  to  neutrals  the  coasting  and 
colonial  trade  with  the  Iwlligerent,  if  not  enjoyed  by  them  previous  to 
the  war.  In  regard  to  this  trade,  you  are  aware  that  Great  Britain 
assorted  principles,  in  the  wars  resulting  from  the  French  revolution, 
before  she  issued  her  olmoxious  orders  in  council,  which  this  country 
held  to  be  in  viohition  of  the  law  of  nations.  Should  she  still  adhere 
to  those  principles  in  the  coming  conflict  in  Europe,  and  have  occn- 
siou  to  apply  them  to  our  commerce,  they  will  be  seriously  contro- 
verted bv  the  United  States,  and  mav  disturb  our  fi'iendlv  relations 

•  ft  • 

with  her  and  \un'  allied  belligerents.  The  liberal  spirit  she  has  indi- 
cated in  res|)ect  to  the  cargoes  under  a  neutral  flag,  and  n^^utral 
])ro|)erty  which  may  be  found  on  board  of  enemies'  ships,  gives  an  im- 
plied assniance  that  she  will  not  attemj)t  again  to  assert  lM?lligi»nMit 
rights,  which  are  not  well  sustained  by  the  well-settled  principles  of 
international  law.'' 

Mr.  Many.  S<»r.  of  State,  to  Mr.  Huchauan,  Apr.  13,  1854,  H.  Ex.  IXh\ 
10:5.  ;W  Collar.  1  sess.  12,  l.S. 

Neutrals,  in  tlieir  own  coinitry,  may  sell  to  belligerents  whatever 
belligerents  choose  to  buy.  The  principal  exceptions  to  this  rule  arc. 
that  neutrals  must  not  sell  to  one  Mligerent  what  they  refusi*  to  si*ll 
to  the  other,  and  must  not  furnish  soldiers  or  sailors  to  either:  nor 
prepare,  nor  suH'er  to  be  pn^j^ared  within  their  territory,  armed  ship- 
or  nnlitary  or  naval  expeditions  against  either.  Neutrals  also  may 
convey   to   belligerent   ports   not   under   blockade   whatever   bellig- 
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<^^ent«  may  desire  to  take,  except  contraband  of  war,  which  is  always 
mbject  to  neizure  when  being  conveyed  to  a  belligerent  d(«tination, 
whether  the  voyage  be  direct  or  indirect;  such  seizure,  however,  in 
restricted  to  actual  contraband,  and  does  not  extend  to  the  ship  or 
other  cargo,  except  in  cases  of  fraud  or  bad  faith  on  the  part  of  the 
owners,  or  of  the  matiter  with  their  sanction. 
The  Hermudn.  3  Wall.  S14.  S51. 

"  There  is  no  law  of  the  United  States  which  authorizes  the  re- 
fusal of  a  ch-arance  to  a  vessel  bound  to  a  port  in  a  state  of  insurrec- 
tion, or  the  flkpoHition  of  any  penalty  for  the  entrance  of  a  United 
Slates  v<>ssel  into  such  a  jwrt  for  connnercial  purposes  only.  The 
just  belligerent  rights,  however,  of  all  powers,  engaged  in  civil  or 
foreign  war,  so  far  as  those  rights  may  be  in%'ade<l  by  citizens  of  the 
IJnitMl  States,  are,  it  is  cona'ived,  amply  protected  by  the  act  of  Con- 
gress of  the  20th  of  April,  1818." 

Ur.  Man-)',  »e<:  »r  Htatc.  to  Mr.  Almonte.  Ueik-an  nilD..  Majr  14,  IKtB^ 
MS.  Note>  to  Mex.  VII.  23. 
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The  borrower  must  reium  this  item  on  or  before 
the  last  dale  stamped  below.  If  another  user 
places  a  recall  for  this  item,  the  borrower  will 
be  notified  of  the  need  for  an  earlier  return. 

Non-receipt  of  overdue  notices  does  not  exempt 
the  borrower  from  overdue  fines. 
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